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BEARD  6t  ftL  y.  BEARD  et  aL 
(Bnpreme  Conrt  General  Term.  Second  Department    Febmaiy  18, 1890.) 

1.  TB8TAME17TABT  TrUSTKES— COMMIfiBIOKS. 

Where  testamentary  trustees  continue  the  warehouse  business  of  a  testa- 
tor, the  amounts  paid  out  for  expenses  of  the  business,  but  subsequently 
repaid  in  the  /reneral  aggregate  receipts,  constitute  a  reinvestment  of  the 
principal  of  the  fund  in^eir  hands,  on  which  they  are  not  entitled  to  com- 
missions for  their  services.  In  re  Hayden,  27  N.  £.  Rep.  409,  125  K.  T.  776, 
followed. 

%  Bamb— AOCOtTKTIHe— Ihtbbsbt. 

Code  Civil  Proc  §  2802,  provides  that  any  trustee  created  by  will  may  file 
an  intermediate  account,  and  annually  render,  and  finally  Judicially  settle, 
his  accounts  before  the  surrogate,  and  in  all  such  annual  accountings  of  such 
trustee  the  surrogate  shall  allow  to  the  trustee  the  same  compensation  for 
his  services  as  is  allowed  to  executors  and  administrators.  Beld,  that  where 
there  has  never  been  a  complete  distribution  of  income,  and  the  trustees 
withdraw  their  commissions  in  advance  of  an  allowance  thereof  by  the  court 
they  are  chargeable  with  interest  from  the  date  of  such  withdrawal  to  the 
date  of  the  decree  finally  settling  their  accounts.  Wheelwright  ▼.  Rhoades, 
28  Hun,  67,  followed. 

Appeal  from  judgment  on  report  of  referee. 

Proceedings  by  William  H.  Beard  and  others  for  passing  and  allow- 
ing their  accounts  as  executors  and  trustees  under  the  last  will  and  tes- 
tament of  William  Beard,  deceased.  From  certain  portions  of  a  judg- 
ment entered  on  the  report  of  a  referee,  they  appeal.     Affirmed. 

The  opinion  of  the  referee  is  as  follows: 

"AH  the  issues  which  were  raised  by  the  objections  to  the  account  filed  by  the 
respective  counsel  have,  by  unanimous  consent,  been  reduced  to  five  questions, 
the  first  two  of  which  are  only  considered  on  this  appeal:  (1)  The  amount  upon 
which  the  trustees  are  entitled  to  receive  commissions.  (2)  The  right  of  the 
trustees  to  withdraw  and  retain  their  commissions  prior  to  the  malting  and 
entry  of  a  decree  allowing  the  same;  and  as  a  corollary  of  this,  the  liability  of 
the  irnetees  to  account  for  Interest  on  the  fuU  amount  retained  by  them  for  their 
commissions. 

"1.  The  accounts  of  the  plaintiffs,  as  trustees,  have  never  been  ludicially  set- 
tled. This  action  is  the  first  proceeding  which  has  ever  been  initiated  by  the 
trustees  for  that  purpose,  and  consequently  the  amount  to  which  they  are  en- 
titled for  their  commissions  has  never  been  allowed  or  judicially  determined  by 
any  court.    Trustees  are  entitled  to  receive  the  same  compensation  as  isj^llowed  . 
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by  statute  to  executors  for  their  services.  Under  ordinary  circumstances  the 
application  of  this  statutory  rule  would  not  be  difficult.  In  the  matter  pending 
before  me.  authority  is  conferred  upon  the  trustees,  by  the  will  of  the  testator, 
to  carry  on  the  storage  business  upon  the  so-called  *£rie  Basin  Property.'  Un- 
der this  authority  the  trustees  did  carry  on  that  business  from  the  date  of  testa* 
'tor's  decease,  Januarys,  1886.  until  January  1, 1888. 

During  this  period  the  total  receipts  of  the  business  amounted  to..  1607.272  91 

Profits  turned  over  to  trustees |817.a00  00 

Cash  on  hand. 8.760  87 

Expense 286,312  54 

1607.272  91 

"The  dispute  between  the  parties  arises  in  relation  to  the  item  of  $286,812.54. 
It  is  contended  in  behalf  of  plaintiffs  that,  inasmuch  as  the  unusual  and  extraor- 
dinary duty  of  carrying  on  a  great  storage  business  was  cast  upon  them  by  the 
will  of  the  testator,  the  law  must  have  contemplated  the  payment  of  commissions 
upon  all  sums  received  and  paid  out  in  the  conduct  of  the  business,  as  a  com- 
pensation for  such  extraordinary  and  unusual  services.  On  the  other  hand  It  is  con- 
tended in  behalf  of  the  defendants  that  the  'receiving'  of  sums  of  money  which  did 
not  go  to  swell  the  capital  of  the  estate  and  property  in  their  hands,  and  the  'pac- 
ing out'  of  sums  of  money  for  the  expenses  of  the  business,  which  were  repaid  in 
the  general  receipts  of  the  business,  are  not  such  a  receiving  and  paying  out  as  are 
contemplated  by  the  statute,  but  that  the  receiving  and  disbursing  of  all  such  sums, 
in  the  mere  conduct  of  the  business,  constitute  reinvestments  of  capital.  The  law 
is  well  settled  in  this  state  that  executors  and  trustees  are  not  entitled  to  com- 
missions upon  reinvestments  of  the  principal  or  capital  of  the  fund  in  their 
hands.  In  re  Eeilogg,  7  Paige.  265;  Morgan  v.  Hannas,  18  Abb.  Pr.  (N.  S.) 
861.  Betts  V.  Betts.  4  Abb.  N.  C.  817,  486.  If  the  amounts  paid  out  as  an  ex- 
pense of  the  business,  and  subsequently  repaid  to  the  trustees,  in  the  general  ag- 
gregate receipts  of  the  business,  constitute  such  a  reinvestment,  then  the  trus- 
tees cannot  be  allowed  commissions  upon  the  same.  If  the  principle  contended 
for  by  plaintiffs  were  applied  to  such  a  business.  In  which  the  capital  invested  is 
frequently  turned  several  times  each  year,  and  the  rate  of  profit  is  small,  the 
trustees'  commissions  would  certainly  exceed  the  net  return  from  the  business, 
and  it  would  only  be  a  question  of  time  when  the  trustees'  commissions  would 
absorb  the  capital.  Moreover,  the  application  of  the  role  contended  for  might 
operate  as  an  inducement  to  trustees  to  continue  an  unprofitable  business,  be- 
cause its  continuance  would  increase  their  compensation.  The  courts  certainly 
will  not  favor  such  a  construction  of  the  statute  as  will  render  trustees  liable  to 
such  a  temptation.  I  am  of  the  opinion  that  commissions  should  not  be  al- 
lowed upon  any  sums  received  and  paid  out  in  the  conduct  of  the  Erie  Basin 
storage  business  which  It  would  not  have  been  necessary  to  pay  out  if  the  business 
had  not  been  carried  on  by  the  trustees,  but  that  commissions  should  be  com- 
puted upon  the  net  profits  of  the  business. 

''2.  The  trustees  have  from  time  to  time  drawn  from  the  fund,  and  paid  to 
themselves,  various  sums  of  money  on  account  of  commissions.  Section  2802 
of  the  Code  of  Civil  Procedure  provided  that  'any  trustee  created  by  any  last 
will  and  testament  *  *  *  may  at  any  time  file  an  intermediate  account,  and 
also  annually  render,  and  finally,  judically  settle,  his  accounts  before  the  surro- 
gate. *  *  *  In  all  such  annual  accountings  of  such  trustee,  the  surrogate,  before 
whom  such  accounting  may  be  had  shall  allow  to  the  trustee  or  trustees  the 
same  compensation  for  his  or  their  services,  by  way  of  commission,  as  are  al- 
lowed by  law  to  executors  and  administrators.'  If  the  accounting  proceeding  be 
brought  in  the  supreme  court,  then  that  court,  instead  of  the  surrogate,  must 
allow  to  the  trustees  their  compensation.  The  general  rule  is  well  established 
by  numerous  authorities  that  commissions  are  allowed  only  by  order  of  the 
court,  and  by  the  decree  which  jadicially  settles  the  executors'  and  trustees'  uc 
count,  and  that  executors  and  trustees  have  no  authority  to  appropriate  sums  to 
their  own  use.  as  commissions,  until  they  have  been  so  allowed.  If  trustees  do 
retain  and  appropriate  sums  to  their  own  use  in  advance  of  such  allowance  by 
the  court,  it  is  a  misappropriation,  and  they  are  chargeable  with  interest  from 
the  date  of  withdrawal  to  the  date  of  the  decree  finally  allowing  the  commis- 
sions, and  determining  their  amount  In  Wheelwright  ▼.  Rhoades,  28  Hun,  57, 
59,  Judge  Davis,  in  his  opinion,  says:  'The  statute  fixes  the  rate  of  compensa- 
tion to  executors  and  administrators,  and  provides  the  mode  in  which  it  shall 
tM  ascertained  and  paid;  and  until  that  statutory  requirement  is  complied  with 
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the  execQton  have  neithar  power  nor  right  to  pay  themselTes,  at  their  own  dis- 
eretion.  •  *  •  The  coarse  of  the  ezecators  in  this  case,  although  taken  in 
eood  faith,  and  under  the  advice  of  counsel,  ought  not  to  have  been  sanctioned. 
Decaase  of  its  danger  as  a  precedent'  In  this  case  there  has  never  been  any  set- 
tlement of  the  income  account;  there  has  never  been  a  time  when  there  was  not 
a  balance  of  income  in  the  hands  of  the  trustees;  there  has  never  been  a  com- 
plete distribution  and  payment  of  income  to  those  entitled  under  testator's  will. 
In  fact  it  now  remains  as  one  of  the  questions  to  be  determined  in  this  action. 
as  to  whether  a  large  amount  of  income  has  not  been  applied  to  the  payment  of 
certain  permanent  improvements  and  betterments  of  real  property,  which  should 
have  been  paid  for  out  of  the  capital  of  the  estate.  The  underlying  and  neces- 
sary condition  to  be  fulfilled,  to  entitle  trustees  to  deduct  and  retain  commis- 
sions from  income,  is  that  there  shall  have  been  a  settlement  of  the  income  ac- 
count and  a  payment  over  to  beneficiaries  of  the  entire  balance  of  income  in  the 
hands  of  the  trustees.  Such  has  not  been  done  in  this  case.  I  am  therefore  of 
the  opinion  that  the  plaintiffs  should  account  for  all  accounts  withdrawn  b.v  them 
on  account  of  commissions,  with  interest  from  the  dates  of  such  withdrawals, 
respectively." 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Johnson  &  Lamb,  for  appellant  William  H.  Beard. 
Hoadly,  Lauterbach  &  Johnson,  (George   Hoadly,  of  counsel,)  for 
appellant  Merrick  D.  Lawrence. 

Edward  Hinman,  for  respondents  Beard  and  others. 
Steele  &  Dickson,  for  respondent  Isabella  B.  Hinman. 
Oliver  T.  Beard,  for  respondent  Ida  M.  Welton. 
John  T.  Barnard,  for  respondent  0.  T.  Beard. 

9 

DYKMAN,  J.  This  is  an  appeal  from  certain  portions  of  a  judgment 
entered  upon  the  report  of  a  referee  in  an  action  for  passing  and  allow- 
ing the  accounts  of  the  plaintiffs  as  executors  and  trustees  under  the 
last  will  and  testament  of  Willianb  Beard,  deceased.  We  think  the 
case  faUs  within  the  decision  of  In  re  Harden,  7  N.  Y.  Supp.  313,  54 
Hun,  197,  where  the  judge  who  wrote  the  opinion  for  the  court  said: 

"The  buying  and  selling  incident  to  the  conduct  of  a  manufacturing  or  other 
business,  is.  at  best,  a  species  of  reinvestment  of  the  trust  funds.  If  commis- 
sions were  to  be  allowed  each  time  a  stools  in  trade  were  purchased  or  sold,  it  is 
quite  probable,  as  well  as  possible,  for  a  case  to  arise  where  the  executors'  com- 
missions would  largely  consume  the  body  of  the  estate. " 

The  judgment  of  the  general  term  in  that  case  was  affirmed,  upon  the 
opinion  of  the  general  term,  by  the  court  of  appeals,  125  N.  Y.  776, 
27  N.  E.  Rep.  409.  As  we  concur  in  the  views  expressed  by  the 
referee,  and  with  the  two  opinions  of  the  judge  at  special  term,  it  seems 
unnecessary  to  elaborate  those  views. 

The  judgment  should  be  affirmed,  with  costs. 


HART  V.  DELAWARE.  L.  &  W.  RY.  CO. 
(Supreme  Court,  General  Term.  First  Department    January  18, 1898.) 

t.  NbGUOBHCK— StTFFICnDlffCT  OF  EviDSNCE. 

In  an  action  for  personal  in  juries,  it  appeared  that  the  float  on  which  plain- 
tiff was  employed  as  a  fioatmab  was  carried  by  a  tu^.  on  a  darlc  and  lo^av 
night,  to  defendant's  slip,  without  notice  to  defendant;  that,  when  plaintiff'^ 
float  arrived  at  the  slip,  anotber  float  was  found  attached  to  it;  thafr^e  tug  t 
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thereupon  pulled  out  this  other  float;  that  as  this  float  was  pulled  out.  ceitaln 
latches  on  the  bridge  at  the  end  of  the  slip,  that  entered  boxes  in  floau,  to 
steady  them,  were  left  protruding,— -it  being  unnecessary  to  pull  them  in  to 
release  a  float;  that  before  defendant  had  time  to  draw  in  these  latches,  and 
announce  the  slip  ready  for  occupancy,  the  tug  pushed  plaintiff's  float  into 
the  slip;  and  that  plaintiff,  who  knew  of  the  existence  of  these  latches,  and 
that  they  had  not  been  pulled  in,  had  his  foot  jammed  between  one  of  them 
and  a  rail  on  the  float,  as  it  approached  the  bridge.  Held,  thai  no  negligence 
was  shown  on  the  part  of  defendant  Per  Van  Srunt^  P.  J.  O'Brien,  J.,  die- 
tenting. 

Sl  Bamb— Ikstbuctioks. 

In  such  case  it  was  error  for  the  court  to  refuse  the  instruction  requested 
by  defendant,  that  ''the  lack  of  the  power  to  see.  owing  to  the  darkness,  as 
the  plaintiff  alleges,  must  be  taken  into  account  by  the  jury  and  the  conduct 
of  the  plaintiff,  so  hindered  and  embarrassed  by  the  fact,  must  be  considered, 
and  he  must  satisfy  the  Jury  that  his  action,  in  the  peculiar  situation  in 
which  he  found  himself,  was  such  as  a  reasonable,  prudent  man,  under  like 
circumstances,  would  have  observed. " 
8.  Same. 

In  such  case  it  was  error  for  the  court  to  refuse  the  instruction  requested 
bv  defendant,  that  ''if,  as  the  plaintiff  claims,  it  was  dark,  so  that  he  was  un- 
able to  observe  or  discover  the  projecting  latches,  and  the  danger  to  which 
he  was  exposed  from  them,  it  was  his  duty  to  be  more  vigilant  and  careful, 
and  to  exercise  a  higher  degree  of  care  to  avoid  injury  or  exposure,  than  if  it 
had  been  daylight,  or  if,  bv  the  use  of  his  sense  of  sight,  he  could  have  dis- 
covered the  condition  of  the  latches,  and  his  liability  to  injury  therefrom. " 
4.  Sahb. 

In  an  action  for  personal  injuries,  a  charge  by  the  court  that  it  was  incum- 
bent on  plaintiff  to  satisfy  the  Jurv,  by  a  reasonable  preponderance  of  proof, 
that  defendent  was  negligent,  and  that  he  himself  was  free  from  any  negli- 
gence which  contributed  to  the  injury,  witiiout  explaining  to  the  jury  what 
constituted  contributory  negligence,  or  what  degree  of  care  the  plaintiff  was 
bound  to  exercise,  in  the  situation  in  which  he  was  placed,  is  error,  as  being 
too  general. 

Appeal  from  trial  term,  New  York  county. 

Action  by  Charles  E.  Hart,  by  his  guardian  ad  litem,  against  the 
Delaware,  Lackawanna  &  Western  Railway  Company,  for  personal  in- 
juries. From  a  judgment  for  plaintifif  entered  on  a  verdict  of  a  jury, 
and  from  an  order  denying  its  motion  for  a  new  trial,  defendant  ap- 
peals.    Reversed. 

Argued  before  VAN  BRUNT,  ?•  J.,  and  O'BRIEN  and  BARRETT, 
JJ. 

Hamilton  Odell,  for  appellant. 
John  H.  Kitchen,  for  respondent* 

VAN  BRUNT,  P.  J.  On  the  15th  of  May,  1890,  the  plaintiff  was 
employed  on  a  float  belonging  to  the  New  York,  New  Haven  &  Hart/ord 
Railway  Company  used  in  the  transfer  of  cars  from  point  to  point  in 
and  about  the  harbor  of  New  York.  In  the  evening  of  that  day,  be- 
tween 8  and  9,  the  float  was  taken  by  a  tug  to  one  of  the  defendant's  slips 
in  Hoboken  to  receive  some  freight  cars.  This  float  was  about  225  feet  long 
and  80  feet  wide.  The  slip  was  about  42  feet  wide,  and  on  either  side  was 
a  rack.  At  the  inner  edge  of  the  slip  was  a  bridge  nbout  40  feet  6  inches 
wide,  with  two  railroad  tracks  upon  it.  This  bridge  was  constructed 
like  a  ferry  bridge, — the  river  end  rising  and  falling  with  the  tide.  At 
this  end  were  four  heavy  iron  keys  which  were  used  for  the  purpose  of 
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making  floats  fast,  so  that  cars  could  be  run  on  the  floats.  There  were 
toggle  boxes  on  the  floats  for  these  keys  to  enter  into,  to  make  a  straight 
line  of  the  tracks.  When  a  float  conies  up  to  the  bridge  these  keys  are 
bandied  by  a  ratchet  bar,  because  they  are  so  heavy  that  they  have  to 
be  used  by  a  bar,  and  cannot  be  shoved  in  by  hand.  They  weigh  eight 
or  nine  hundred  pounds,  and  may  be  projected  over  the  edge  of  the 
bridge,  and  it  takes  eight  or  ten  minutes  to  draw  the  keys  back.  The 
night  in  question  was  very  foggy, — so  dark,  as  the  plaintiff  says,  'Hhat 
you  couldnt  see  over  80  feet  straight  ahead."  When  the  tug  with  the 
New  Haven  float  arrived  at  the  defendant's  slip,  there  was  a  Starin  float 
in  the  slip,  fastened  to  the  bridge  by  ropes  or  hawsers.  The  tug  whistled 
as  it  approached  the  bridge,  and  the  defendant's  bridge  man  called  out 
that,  if  they  wanted  to  get  into  the  slip,  they  would  have  to  pull  the 
Starin  float  out.  No  notice  had  been  given  of  the  coming  of  the  New 
Haven  float.  Thereupon  the  tug  made  fast  to  the  float,  and  took  it  out 
of  the  slip,  the  bridge  man  having  first  loosened  and  detached  the  ropes. 
It  was  not  neceBsary  to  draw  back  the  keys  to  rriease  the  float.  The 
Starin  float  having  been  detached  from  the  bridge,  the  bridge  man  took  one 
end  of  the  hawser,  the  other  end  being  made  fast  to  the  float,  climbed 
up  on  the  south  rack,  walked  along  the  rack  as  the  float  made  off,  and, 
with  the  assistance  of  a  man  put  on  the  float  by  the  captain  of  the  tug, 
secured  the  float  at  the  mouth  of  the  slip.  This  was  necessary  to  be 
done,  or  the  float  which  was  pulled  out  would  float  away  with  the  ticie. 
Befc»«  the  bridge  man  had  time  to  do  this  work,  and  return  to  his  posi- 
tion upon  the  bridge,  and  before  any  notice  was  given  that  the  slip  was 
ready  for  occupancy,  the  New  Haven  float  was  shoved  into  the  slip. 
The  plaintiff  was  standing  by  the  bow  of  the  float,  ready  to  take  the 
bridge  line.  Two  lamps  were  burning, — one  inside  and  one  outside  of 
a  little  house  on  the  float,  about  five  or  six  feet  from  the  bow, — ^which 
cast  their  light  ahead  over  the  bow.  When  the  float  touched  the  bridge 
the  defendant's  night  car  inspector  was  standing  on  the  bridge,  with  a 
torch  in  his  hand,  which  made  considerable  blaze.  The  plaintiff  took 
no  means  whatever  to  see  if  there  was  any  danger  in  approaching  the 
bridge.  Shortly  after  the  float  struck  the  bridge  it  slued  an  inch  or 
two,  and  jammed  the  plaintiff's  foot  between  the  key  and  the  rail  on 
the  starboard  side.  There  was  some  evidence  tending  to  show  that  the 
plaintiff  slipped,  and  got  in  this  position,  but  this  was  contradicted  by 
the  plaintiff.  Upon  this  evidence  the  jury  rendered  a  verdict  in  favor 
of  the  plaintiff  for  $15,000;  and  from  the  judgment  thereon  entered, 
and  from  an  order  denying  a  motion  for  a  new  trial,  this  appeal  is  taken* 
Upon  the  facts  developed  in  this  case,  it  may  be  somewhat  difficult 
to  see  precisel}'  where  any  negligence  on  defendant's  part  has  been  es- 
tablished. The  persons  managing  the  tug  and  the  New  Haven  float 
must  have  known  that  these  keys  could  not  have  been  drawn  back,  be- 
cause they  were  familiar  with  the  locality,  and  knew  that  it  took  con. 
siderable  time  to  draw  them  in,  and  that  the  bridge  man,  whose  duty  it 
was  to  do  this,  was  engaged  in  fastening  the  Starin  float,  which  was 
taken  out  of  the  slip  for  their  accommodation.  Without  waiting  for  the 
preparation  of  the  bridge  to  receive  their  float,  it  was  shoved  in,  for 
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the  purpose  of  being  made  fast,  and  the  accident  happened.  There  was 
no  negligence  upon  the  part  of  the  defendants,  or  of  their  employe,  in 
attempting  to  secure  the  float  which  had  been  taken  out  of  the  slip  to 
accommodate  the  float  upon  which  the  plaintiff  was.  It  was  conceded' 
by  the  plaintiff  that,  for  the  purposes  of  the  withdrawal  of  the  float, 
the  taking  in  of  the  keys  was  not  at  all  necessary,  and  they  knew  that 
the  keys  had  not  been  taken  in,  because  of  the  rapidity  with  which  the 
Starin  float  was  removed.  Now,  under  these  circumstances,  can  it  be 
held  to  be  negligence  upon  the  part  of  this  employe  not  to  have  done 
two  important  things  at  the  same  time?  It  appears  from  the  evidence 
that  this  New  Haven  float  was  not  expected.  It  came  there  without 
warning,  in  this  irregular  manner,  and  entered  the  slip,  manifestly 
hurriedly,  in  order  to  serve  its  own  purposes. 

But,  furthermore,  there  seems  to  have  been  error  committed  in  the  re- 
fusal of  the  court  to  charge  as  requested  by  the  defendants.  The  court 
was  requested  to  charge  the  jury  that  '^  the  lack  of  the  power  to  see,  ow- 
ing to  the  darkness,  as  the  plaintiff  alleges,  must  be  taken  into  account 
by  the  jury,  and  the  conduct  of  the  plaintiff,  so  hindered  and  embar- 
rassed by  the  fact,  must  be  considered;  and  he  must  satisfy  the  jury,  by 
proof,  that  his  action,  in  the  peculiar  situation  in  which  he  found  him- 
self, was  such  as  a  reasonably  prudent  man,  under  like  circumstances, 
would  have  observed."  And  also  that  '4f,  as  the  plaintiff  claims,  it 
was  dark,  so  that  he  was  unable  to  observe  or  discover  the  projecting 
latches,  and  the  dangers  to  which  he  was  exposed  from  them,  it  was  his 
duty  to  be  more  vigilant  and  careful,  and  to  exercise  a  higher  degree  of 
care  to  avoid  injury  or  exposure,  than  if  it  had  been  daylight,  or  if,  by 
the  use  of  his  sense  of  sight,  he  could  have  discovered  the  condition  of 
the  latches,  and  his  liability  to  injury  therefrom."  These  requests  the 
court  refuseii,  other  than  he  had  charged.  We  have  searched  the  charge 
in  vain  to  find  any  explanation  to  the  jury  as  to  what  constituted  neg- 
ligence upon  the  part  of  the  defendant,  or  contributory  negligence  upon 
the  part  of  the  plaintiff,  or  as  to  what  his  duty  was,  in  the  circum- 
stances under  which  he  was  placed.  The  charge  of  the  court  was  simply 
of  abstract  propositions, — that  it  was  incumbent  upon  the  plaintiff  to 
satisfy  the  jury,  by  a  reasonable  preponderance  of  proof,  that  the  rail- 
road company  was  negligent,  and  also  that  he  himself  was  free  from 
any  negligence  which  contributed  to  this  most  unfortunate  and  serious 
injury.  And  after  reviewing,  in  a  general  way,  the  facts,  the  court  say, 
"The  defendant  corporation  takes  the  further  position,  involving  the 
second  l^al  proposition  to  which  the  court  directed  your  attention,  that 
the  plaintiff  himself  was  guilty  of  negligence  which  contributed  to  the 
injury;"  and  he  directed  the  jury  that  if  it  appeared  to  them,  from  the 
testimony,  that  he  was  guilty  of  negligence,  he  was,  of  course,  pre- 
cluded from  a  recovery.  But  he  gave  no  instructions  whatever  to  the 
jury  as  to  what,  under  the  circumstances,  constituted  contributory  n^- 
ligence,  nor  in  any  way  intimated  to  them  how  the  dq^ree  of  care  re- 
quired of  a  party  is  affected  by  circumstances,  or  how  his  duty  to  take 
precautions  to  avoid  injury  is  increased  or  lessened  by  the  circumstances 
in  which  he  is  placed.     It  has  become  an  axiom  that  what  is  reason- 
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able  care  must  be  determined  in  all  cases  by  the  situation  and  knowl- 
edge of  the  party,  and  all  the  attendant  circumstances,  and  must  be  such 
as  prudent  persons  exercise  when  contemplating  the  danger  that  might 
be  encountered.  Now,  in  the  case  at  bar,  the  plaintifif  knew  of  the  ex- 
istence of  these  keys,  and  must  have  known  that  they  were  extending 
from  the  bridge,  because  the  bridge  man,  he  knew,  had  not  time  to 
draw  them  in  before  the  float  entered  the  dip.  In  any  event,  he  knew 
that  they  were  there,  and  yet  he  took  no  precautions  whatever  to  pro- 
tect himself  from  any  injury  which  might  happen;  and  the  jury  were 
leit  as  much  in  the  dark  as  to  what  the  plaintiff's  duty  was  as  the  plnin- 
titf  claims  to  have  been  on  the  night  of  the  unfortunate  accident.  This 
we  think  was  error.  The  defendant  had  a  right  to  have  the  jury  in- 
stmcted  as  to  what  constituted  contributory  negligence,  and  as  to  what 
care  the  plaintiff  was  bound  to  exercise  in  the  situation  in  which  he 
was  placed,  and  that  he  could  not  be  permitted  to  be  stumbling  along 
in  die  dark,  without  paying  any  attention  to  his  surroundings  or  his 
personal  safety,  and  then  claim  that  he  had  used  reasonable  care,  under 
the  circumstances,  when  the  injury  had  happened  from  his  own  neglect 
to  look  after  his  own  safety.  The  judgment  and  order  should  be  re- 
rosed,  and  a  ne^/ trial  ordered,  with  costs  to  appellant  to  abide  the 
event 

O'BRIEN,  J.  I  concur  in  the  result  because  of  the  errors  assigned, 
and  the  reasons  given  in  his  opinion  by  the  presiding  justice  relating 
to  the  lefusal  of  the  trial  judge  to  charge  certain  requests  made  by  the 
defendant.  I  do  not,  however,  assent  to  his  view  that  the  facts  here 
presented  did  not  tend  to  establish  negligence  on  the  part  of  the  defend- 
ant. The  plaintiff's  testimony  presented  a  question  which  should  have 
been  submitted  to  the  jury,  because  it  made  out  a  prima  facie  case  of 
negligence  on  the  part  of  the  defendant,  and  freedom  from  contributory 
negligence  on  the  part  of  the  plaintiff.  It  is  true  the  jury,  upon  such 
evidence,  might  be  at  liberty  to  conclude  in  favor  of  the  plaintiff  or  the 
defendant;  but  it  is  only  by  resolving  every  inference  to  be  drawn  from 
the  facts  most  favorably  to  the  defendant  that  it  can  be  concluded  that 
the  burden  placed  on  the  plaintiff  was  not  sustained.  The  plaintiff 
had  a  right  to  assume  that  the  defendant  would  properly  diischarge  the 
dnty  of  keeping  the  bridge  and  its  appliances  in  such  a  condition  that 
the  float  could  safely  approach  them,  even  upon  a  dark  night;  and  the 
question  of  whether  failure  and  neglect  to  discharge  this  duty,  by  per- 
mitting the  keys  to  project  from  the  bridge,  which  would  concededly  be 
negligent  nnless  explained,  was,  in  the  light  of  the  circumstances  pre- 
sented to  explain  such  negligence,  peculiarly  a  question  of  fact.  It  is 
true  that  it  was  competent  for  the  defendant  to  show  the  circumstances 
under  which  ita  employe  allowed  these  keys  to  project.  But  such  ex- 
planation would  not,  in  my  opinion,  change  the  situation  of  still  leav- 
ing the  question  of  negligence  one  for  the  jury,  upon  all  the  testimony. 
Were  it  not,  therefore,  for  the  refusal  to  charge  the  requests  to  which 
the  defendant  was  entitled,  I  should  have  been  in  favor  of  affirming 
the  judgment;  but  for  the  reasons  assigned  I  concur  in  the  result.^  j 
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BARRETT,  J.  I  concur,  because  of  the  refusal  to  diarge  aa  re- 
quested, but  I  express  no  opinion  upon  the  facts  aa  to  the  queationa  of 
negligence  and  contributory  negligence. 


(66  Hun,  606.) 

EETCHAM  ▼.  EETOHAM  el  ai 

(Sapreme  Court,  General  Termp  Fifth  Department    January  18, 1898.) 

Wills— Nature  op  Estate  Conveyed. 

Testator  gave  his  wife  a  life  estate  in  a  portion  of  his  realty,  and  provided 
that  after  her  death  all  the  property  ** shall  be  divided  among  my  children  in 
the  following  manner."  Here  several  specific  bequests  were  made.  The 
will  then  provided:  **I  give  and  bequeath  to  my  four  boys"  (naming  them) 
''the  residue  of  my  estate,  share  and  share  alike,  to  have  and  to  hold  the  same 
so  long  as  they  shall  live,  after  paying  my  debts  and  funeral  expenses. " 
Held,  that  the  four  sons  took  only  a  life  estate. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Byron  C.  Ketcham,  as  executor  of  Abram  F.  Ketcham, 
against  Spencer  C.  Ketcham  and  others,  impleaded  with  Esther  E.  Ketch* 
am  Redman  and  others,  for  the  construction  of  a  wilU  From  the  judg- 
luent,  dei'endants  Esther  E.  Ketcham  Redman  and  others  appeal.  Af- 
firmed. 

Argued  before  D  WIGHT,  P.  J.,  and  MACOMBER  and  LEWIS,  J  J. 

Henry  W.  Conklin,  for  appellants, 

Cited  the  following  cases,  where  it  was  held  that  the  will  granted  a  fee  not- 
withstanding the  words  indicating  an  intention  to  devise  only  a  life  est&te: 
Scbult  V.  Moll.  133  N.  Y.  123.  137,  30  N.  E.  Rep.  377;  Lamb  v.  Lamb.  131 N.  Y.  237. 
284.  30  N.  E.  Rep.  133;  Phillips  v.  Davies.  93  N.  Y.  199,  (204;)  Buckland  v.  Qallup. 
32  N.  Y.  Wkly.  Dig.  28;  Charter  v.  Otis.  41  Barb.  635;  Provoost  v*  Calyer.  62  N, 
Y.  545.  (650;)  Koseboom  v.  Roseboom,  SI  N.  Y.  856;  Clarke  ▼.  Leupp,  88  N.  Y.  238. 
and  cases  cited  at  pa^e  231  et  seq.;  Vernon  v.  Vernon,  63  N.  Y.  351;  and  Campbell 
v.  Beaumont,  91  N.  Y.  464. 

Daniel  Holmes,  for  plaintiff  respondent. 

John  D.  Burns,  guardian  ad  litem,  for  infant  defendants  respondents. 

LEWIS,  J.  This  action  was  brought  to  procure  the  construction  of 
the  will  of  Abram  F.  Ketcham,  deceased.  The  material  part  of  the 
wiU  is  as  follows: 

"I  give  and  bequeath  to  my  dear  wife,  Julia  Ann  Ketcham,  the  use  and  control  of 
fifty  acres  of  mv  estate  laying  on  the  south  side  of  the  road  on  which  we  live,  so 
long  as  sbe  shall  remain  my  widow.  After  her  death  it  is  my  wish  that  all  my 
property,  both  real  and  personal,  shall  be  divided  amone  my  children  in  the  fol- 
lowing manner,  to  wit:  I  give  and  bequeath  to  mv  son  Warren  F.  Ketcham,  aside 
from  what  he  has  had  of  my  estate,  four  hundreu  dollars,  after  the  death  of  my 
wife.  I  give  to  my  two  grandchildren,  Henry  Warren  Haskell  and  Mary  Louise 
Haskell,  three  hundred  dollars  apiece,  after  they  become  of  age.  I  give  and  be- 
queath to  my  daughter.  Gertrude  Blossom,  six  hundred  dollars,  aside  from  what 
she  has  had  of  my  estate,  to  be  paid  within  two  years  after  the  death  of  my  dear 
wife.  I  give  and  bequeath  to  my  four  boys.  Allen  J.  Ketcbam,  Byron  C.  Ketch- 
am, Spencer  C.  Ketcham.  and  Richmond  A.  Ketcham,  the  residue  of  my  estate, 
share  and  share  alike,  to  have  and  to  hold  the  same  so  long  aa  tbey  shall  live, 
after  paying  my  debts  and  funeral  expenses.  1  constitute  and  appoint  my  sons 
Allen  J.  Ketcham  and  Byron  C.  Ketcbam  my  sole  administrators  to  settle  my 
estate.  * 
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The  will  IB  dated  <«  tbe  14th  of  May,  1875.  The  appellants  are 
EBllier  S.  Keteham  Bedmaa,  the  widow  of  Allen  J.  Ketcham,  Flora 
Samoy&e,  and  Emma  B.  Brooks,  daughters  of  Allen  J.  Keteham.  Allen 
J.  was  one  of  the  sons  of  the  testator,  and  one  of  the  four  devisees  named 
in  the  will.  He  died  after  his  father's  death.  The  plaintiff  having  de* 
clined  to  appeal,  the  appellants  were,  by  an  order  of  court,  permitted 
to  appeal  in  his  name,  and  they  appealed  from  so  much  of  the  judgment 
as  decrees  that  the  four  sons  take  a  life  estate  only.  So  that  the  only 
question  presented  for  our  decision  is  whether  the  four  sons  take  an  es- 
tate in  fee  or  for  life  only.  The  trial  court  held  that  they  took  a  life 
estate  only.  The  appellants  contend  that  a  consideration  of  the  entire 
will  shows  that  the  testator  intended  to  give  to  his  four  sons  an  estate  in 
fee;  and  this  claim  is  based  mainly  upon  that  clause  in  which  the  testator 
expresses  his  wish  that  all  his  property,  both  real  and  personal,  shall  b^ 
divided  between  his  children  '^in  the  following  manner."  It  is  con- 
tended that  this  clause  shows  an  intent  to  dispose  of  his  entire  estate  by 
will,  and  not  leave  a  residue  to  go  to  his  heirs  by  descent,  and  that  the 
clause,  "to  have  and  to  hold  the  same  so  long  as  they  shall  live,*'  was 
used  by  the  testator  without  a  full  understanding  or  appreciation  of  its 
import  and  meaning.  The  will  was  shown  to  be  in  the  handwriting  of 
the  testator.  He  was  a  farmer  by  occupation.  The  phraseology  of  the 
will  furnishes  evidence  that  the  testator  was  not  a  lawyer,  nor  was  he 
accustomed  to  drawing  wills.  He  left  an  estate  worth  about  $8,000, 
consisting  mainly  of  real  estate.  It  is  conceded  that,  in  order  to  pay 
the  money  l^acies,  it  will  be  necessary  to  sell  the  land.  If  it  be  true, 
as  contended  by  the  appellants,  that  there  is  a  necessary  conflict  be- 
tween the  granting  and  limitation  clauses  of  the  will,  the  court  would  be 
justified  in  rejecting  the  limitation  clause,  but  we  do  not  so  read  the  will. 
After  giving  to  his  widow  the  use  and  control  of  60  acres  of  his  estate  so 
long  as  she  shall  remain  his  widow,  he  says:  "It  is  my  wish  that  all 
my  property,  both  real  and  personal,  shall  be  divided  among  my  chil- 
<lren  in  the  ibllowing  manner.*'  Full  force  and  effect  can  be  given  to  the 
part  of  the  will  which  precedes  the  limitation  dause,  and  still  give  full 
force  and  effect  to  that  clause.  The  cases  to  which  we  are  referred  in  the 
appellants'  brief,  where  it  was  hdd  that  the  will  granted  a  fee  notwith- 
standing the  words  indicating  an  intention  to  devise  only  a  life  estate, 
are  cases  where  the  granting  clause  was  plainly  and  obviously  incon- 
sistent with  an  intent  to  give  an  estate  less  than  a  fee.  In  Byrnes  v. 
Stilwell,  108  N.  Y.  453,  9  N.  E.  Rep.  241,  the  devise  was  "to  the  law- 
ful child  or  children  of  my  said  daughter,  his  or  their  heirs,  forever." 
In  Clarke  v.  Leupp,  88  N.  Y.  226,  the  testator  gave  his  widow  the  prop- 
<erty ,  with  power  to  retain  and  dispose  of  it  for  the  benefit  of  herself  and 
Kjhildren.  In  Grain  v.  Wright,  114  N.  Y.  307,  21  N.  E.  Rep.  401,  the 
will  gave  50  acres  of  land  to  the  widow,  to  have  and  to  hold  for  her  bene- 
lit  and  supi)ort.  It  was  held  in  these  cases  that  the  will  devised  a  fee. 
The  language  used  showed  that  intent,  and -there  was  nothing  in  the 
wills  indicating  a  contrary  intent.  The  testator  here,  in  language  that  is 
clear  and  unambiguous,  says  he  gives  to  his  sons  the  residue  of  the 
^tate,  share  and  share  alike,  to  have  and  to  hold  the  same  so  long  as 
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they  shall  live.  This  clause  has  a  well-anderetood  meaning,  and  we  are 
not  at  liberty  to  conjecture  or  sarmise  that  the  testator  meant  something* 
else  than  what  his  words  clearly  import.  While  under  the  Revised  Stat- 
utes the  use  of  the  word  "heirs,"  or  other  words  of  inheritance,  are  not 
requisite  to  create  an  estate  in  fee,  and  the  devise  will  pass  all  the  estate 
of  the  testator  unless  the  intent  to  pass  a  less  estate  or  interest  shall  ap- 
pear by  express  terms,  or  be  necessarily  implied  in  the  terms  of  such- 
grant,  tiiat  intent  is  here  expressed,  we  think,  in  language  so  plain  that 
it  cannot  be  misunderstood.  The  case  of  Sutherland  v.  Sydnor,  84 
Va.  880,  6  S.  K  Rep.  480,  was  for  the  construction  of  a  will.  One 
clause  of  the  will  was  in  these  words: 

"I  leave  my  two  daughters,  Ida  E.  and  Mollie  B.  Snyder,  my  homestead  tract, 
containing  275  acres.of  land,  more  or  less,  daring  life.  In  case  of  Ida  Elizabeth's- 
death  without  an  heir.  I  wish  her  portion  to  revert  back  to  Mollie  E.  Snyder,  or 
her  living  heir  or  heirs. " 

At  the  dose  of  the  will  the  testator  said,  '^having  disposed  of  what  I 
leave,"  etc.;  and  because  of  this  clause  it  was  argued  that  he  evidently 
intended  to  dispose  of  his  whole  estate,  and  hence  the  daughters  took  a 
fee.    Judge  Lewis,  speaking  for  the  court,  said: 

"To  this,  however,  it  is  safflcientto  answer  that,  if  he  so  thought  or  intended, 
he  has  not  so  said,  nor  is  such  an  intention  a  necessary  implication  from  the- 
words  used.  * 

In  another  part  of  the  opinion  it  is  stated: 

"In  the  construction  of  wills,  effect  must  be  given  to  the  intention  of  the  tes- 
tator, if  that  can  be  discovered,  and  is  consistent  with  the  rules  of  law.  But  the- 
intention  to  dispose  of  his  estate  must  be  manifested  with  legal  certainty;  other- 
wise, the  title  or  the  heir  or  heirs  at  law  will  prevail,  for  conjuncture  cannot  be 
made  to  supplv  what  the  testator  has  failed  to  sufficiently  indicate  on  the  face  of 
the  will.- 

And  the  court  held  that  the  concluding  words  of  the  will  did  not  over- 
come the  effect  of  the  express  limitation. 

In  Loveacres  v.  Blight,  Cowp.  352,  Lord  Mansfield  said  tliat  thougb 
the  introduction  of  a  will  declaring  that  a  man  means  to  make  a  dispo- 
sition of  all  his  worldly  estate  is  a  strong  circumstance,  connected  witb 
words,  to  explain  the  testator's  intention  of  enlarging  a  particular  estate^ 
it  will  not  do  so  alone.  See  Mixter  v.  Woodcock,  147  Mass.  613,  18  N. 
E.  Rep.  673,  and  Howland  v.  Howland,  (Sup.)  9  N.  Y.  Supp.  283. 
Since  preparing  this  opinion  our  attention  has  been  called  to  a  decisioa 
of  our  court  of  appeals, — In  re  McClure's  Will,  reported  in  32N.  E.  Rep. 
758.  It  is  auUiority  upon  questions  in  this  appeal.  Couch  v.  East- 
ham,  29  W.  Va.  784,  3  S.  E.  Rep.  23.  The  case  of  Evans'  Appeal 
I'rom  Probate,  61  Conn.  435,  is  in  its  facts  very  like  the  case  at  bar. 
John  Evans  died  without  issue,  his  wife,  the  appellant,  surviving.  lie* 
left  a  will  which  provided:  "After  all  of  my  lawful  debts  are  paid  and 
discharged,  the  residue  of  my  estate,  both  real  and  personal,  I  give, 
bequeath,  and  dispose  of  to  my  beloved  wife,  Ann  Evans,  for  her  sole 
use  and  benefit  as  long  as  she  lives," — naming  her  as  executrix.  He- 
left  a  brother  and  nephew,  subjects  of  and  resident  in  Great  Britain,  but 
no  relatives  in  this  country.  It  was  claimed  that  the  testator  intended 
to  gi'  ^  a  fee  to  the  widow;  but  the  court  held  that  he  had  added  word» 
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of  qualification  and  limitation,  namely,  ^'for  her  sole  nse  and  benefit  as 
long  as  she  lives,"  and  added:  ''These  aptly  and  plainly  define  a  use  to 
an  estate  for  life,  and  bar  out  any  other  or  greater  one.  The  intention 
must  be  found  in  the  will.  The  will  cannot  be  framed  from  intentions 
contrary  to  expressions." 

Our  attention  is  called  to  the  clause  requiring  the  four  sons  to  pay  the 
testator's  debts  and  funeral  expenses,  as  evidence  of  an  intention  on  the 
part  of  the  testator  to  give  them  the  fee,  and  it  is  suggested  that  the 
amount  of  money  required  to  pay  the  debts  might  exceed  the  value  of 
the  life  estate.  There  is  some  force  in  the  suggestion,  but  when  the 
language  of  a  will  is  clear  and  unambiguous,  and  gives  an  estate  less 
than  a  fee,  although  it  charges  the  devisee  personally  with  the  pa3*ment 
of  l^acies,  the  payment  thereof  will  not  enlarge  the  estate  to  an  absolute 
fee.  Nellis  v.  Nellis,  99  N.  Y.  505,  3  N.  E.  Rep.  59.  We  think  the 
testator's  intent  to  pass  an  estate  less  than  a  fee  is  so  clearly  expressed 
that  it  must  be  held  that  the  will  gave  to  the  four  sons  a  life  estate  only, 
and  it  therefore  follows  that  the  judgment  appealed  from  should  be 
affirmed,  with  costs  to  the  respondents  to  be  paid  out  of  the  estate.  All 
concur. 

(66  Hon,  686;  mem.  report  without  opinion.) 

CINOINNATI  NAT.  BANK  v.  TILDBN  at  al 

BROWN  T.  SAME. 

(Sapreme  Ck>nrt.  General  Term,  Fifth  Department    Janaary  18, 188S.) 

MoitTOAeB— FoR£CL08URB*DEncnBNCT— FcND  nf  Rrgbiybb's  Hands. 

In  an  action  by  a  Junior  mortgagee  to  foreclose,  in  which  the  senior  mort- 

fagee  was  made  ana  remained  a  party,  a  receiver  was  appointed  for  the  bene- 
t  of  all  parties.  A  year  and  a  half  afterwards  the  senior  mortgagee  sued  to 
foreclose,  not  haying  done  so  before  to  save  costs  in  pursuance  of  an  under- 
standing with  the  lunior  mortgagee's  attorneys,  and  m  such  action,  the  Jun- 
ior mortgagee  withdrawing  opposition,  the  property  was  sold,  and,  a  defl-  . 
ciency  resulting,  the  senior  mortgagee  moved  for  an  order  directing  the  pay- 
ment to  him  of  the  funds  from  rents  in  the  receiver's  hands.  His  action  was 
in  good  faith,  and  the  Junior  mortgagee  was  not  prejudiced.  Held,  that  he 
was  entitled  to  the  fund,  and  did  not  forfeit  his  right  by  bringing  the  action. 

Appeal  from  special  term,  Niagara  county. 

Action  by  the  Cincinnati  National  Bank,  a  second  mortgagee,  against 
Myron  H.  TUden,  Jr.,  Thomas  Brown,  as  administrator,  and  others,  to 
foreclose  a'second  mortgage;  and  action  by  Thomas  Brown,  as  adminis- 
trator, against  Myron  H.  Tilden,  and  others,  to  foreclose  the  first  mort- 
gage. A  foreclosure  having  been  had  in  the  second-named  action,  leav- 
ing a  deficiency,  Brown  moved  for  an  order  directing  the  receiver  of  the 
rents  and  profits  of  the  mortgaged  property  appointed  in  the  first-named 
action  to  pay  over  to  him  the  fund  in  his  hands.  The  motion  was  de- 
nied, and  Brown  appeals.     Reversed. 

The  opinion  of  the  special  term  was  as  follows: 

"Motion  by  Thomas  Brown,  as  administrator,  etc,  for  order  directing  moneys 
in  hands  of  receiver  to  be  paid  to  him.  The  receiver  was  appointed  at  the  in- 
stance of  the  plaintiil  in  the  first-entitled  action.  The  plaintiff  m  the  second  en- 
titled action  was  made  a  party  to  the  first  suit,  aud  the  mortgage  held  by  him 
was  prior  to  the  mortgage  sought  to  be  foreclosed  in  the  first  action.    The  plain,  t 
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tiff  in  the  first  action  bbtained  the  appointment  of  a  reoeirer  of  the  rents  and  in- 
come of  the  premises  described  in  the  mortgage  to  foreclose  which  that  action 
was  commenced.  It  secured  such  appointment  at  its  own  expense,  and  bj  reason 
of  the  fact  that  it  considered  the  property  inadequate  to  the  payment  of  its  claim 
against  it,  the  mortgage  describea  in  the  second-entitled  action  being  prior  to  the 
mortgage  held  by  the  banlc.  By  this  action  it  became  entitled  to  the  benefit  of 
its  diligence  over  the  senior  mortgage,  unless  the  senior  mortgagee  should  apply 
for  tne  appointment  of  a  reoeiTer.  and  obtain  sach  appointment,  when  it  would, 
from  the  time  of  such  appointment,  be  entitled  to  the  rents  and  profits  if  the 
property  should  prove  insumcieut  to  satisfy  the  amount  of  his  claim.  Insurance 
Ck).  y.  Fieischauer,  10  Hun.  117;  Ranney  v.  Peyser,  88  N.  Y.  1.  After  the  appoint- 
ment of  the  receiver  in  the  application  of  the  bank  the  plaintiff  In  the  second 
action  commenced  the  foreclosure  of  his  mortgage,  but  did  not  apply  for  the  ap- 
pointment  of  a  receiver  of  the  rents  and  income,  nor  ask  that  the  receivership 
already  established  should  be  extended  for  his  benefit.  The  receiver  in  this  ac- 
tion was  not  appointed  for  the  benefit  of  all  the  parties.  He  was  appointed  at 
the  request  of  the  bank,  on  its  application,  and  for  its  protection.  It  was  to  re- 
ceive the  benefit  arising  from  the  appointment  of  the  receiver,  because  the  re- 
ceivership was  of  the  rents  and  income  of  the  property,  and  not  of  the  fund  in 
which  all  would  have  a  right  to  participate.  In  a  foreclosure  action  this  right  of 
all  to  participate  in  the  fund  does  not  directly  include  the  rents  and  profits  of  the 
premises  while  the  litigalion  is  pending.  Insurance  Co.  v.  Fleischauer,  10  Hun. 
117-119.  The  bank  had  a  right  to  apply  for  the  appointment  of  the  receiver  of 
the  rents  and  profits  of  the  premises  solely  and  m  its  own  interest  It  did  so 
apply.  It  secured  those  rents  and  profits,  which  otherwise  would  have  gone  to 
the  owner  of  the  equity  of  redemption,  as  none  of  the  other  interested  parties 
made  the  application.  They  did  not  see  fit  to  avail  themselves  of  the  right  which 
was  provided  for  them.  The  bank  did.  and  it  should,  reap  the  benefit  of  its  su- 
perior diligence.  After  it  has  secured  the  benefits  it  cannot  be  justly  deprived  of 
those  benefits.  ■  The  motion  is  denied,  with  f  10  costs.  The  receiver  herein  hnving 
made  and  filed  his  account,  whereby  he  reports  a  balance  in  his  hands  as  such  re- 
oeiver  of  the  sum  of  1789.24  after  deducting  his  commission  allowed  at  |50.10, 
and  there  being  no  objections  thereto,  the  same  shall  stand  as  his  account;  and 
the  said  receiver  shall  pay  over  said  sum  of  $789.24  to  the  Cincinnati  National 
Bank  when  the  said  bank  shall  procure  and  enter  the  final  Judgment  in  the  said 
action  brought  by  it.  establishing  the  deficiency  after  the  application  of  the 
amount  realized  upon  the  sale  of  the  Union  Switch  &  Signal  Company  stock,  as 
provided  for  in  the  interlocutory  judgment  in  said  action.  ** 

Argued  before  DWIGHT,  P.  J.,  and  MACOMBER  and  LEWIS,  JJ. 

Joseph  W.  Taylor,  for  appellant. 
E.  M.  Ashley,  for  respondents. 

LEWIS,  J.  Thomas  Brown,  as  administrator,  and  the  Cincinnati 
National  Bank,  each  held  a  mortgage  upon  a  farm  in  the  county  of  Niag- 
ara, given  by  one  Myron  H.  Tilden.  Brown's  mortgage  was  given  to 
secure  the  payment  of  the  sum  of  16,500,  and  was  the  senior  mort- 
gage. The  mortgage  to  the  Cincinnati  National  Bank  was  given  to  se- 
•cure  the  payment  of  certain  promissory  notes,  amounting  to  about 
$7,000.  An  action  was  commenced  by  the  bank  in  the  supreme  court 
in  the  month  of  February,  1889,  for  the  foreclosure  of  its  mortgage. 
Thomas  Brown,  as  such  administrator,  was  made  one  of  the  parties  de- 
fendant. The  plaintifif's  complaint  asked  that  the  amount  due  and  un- 
paid upon  the  Brown  mortgage  might  be  ascertained  and  paid  out  of 
the  proceeds  of  the  sale  under  the  bank's  foreclosure,  or  allowed  to  re- 
main as  a  lien  on  the  property  in  the  hands  of  the  purchaser.  Patterson 
A.  Reece  was  made  a  defendant  in  said  action,  as  a  subsequent  lienor. 
Reece  interposed  an  answer,  in  which  he  claimed  that  his  judgment  was 
alien  upon  the  mortgaged  premises  prior  to  the  plaintiff's  mortgage. 
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Bfotm  appeared  in  said  aotton  by  his  attorneys,  McNanghton  &  Taylor, 

but  served  no  answer.    In  the  month  of  June,  1889,  a  motion  was  made 

by  the  attorneys  for  the  bank  for  the  appointment  of  a  receiver  of  the 

rents,  issues,  and  profits  of  the  mortgaged  premises,  and  an  order  was 

made,  the  material  parts  of  which  are  as  follows: 

"Upon  the  pleadings  in  this  action,  and  upon  the  affidavit  of  Frank  BL  Ashley, 
*  *  *  and  upon  the  waiver  of  notice  of  this  motion  hy  the  attorneys  who  have 
appeared  herein,  it  is  ordered  that  John  £.  Pound.  Bsq..  of  the  city  of  Loclcport. 
he,  and  he  is  hereby,  appointed  receiver  of  all  the  rents,  issues,  and  profits  of  the 
mortgaged  premises  described  in  the  complaint  in  this  action.  *  *  *  And  it  is 
further  ordered  that  the  said  receiver  be  empowered  to  collect  and  receive  the 
said  rents,  issues,  and  profits,  and  to  talce  and  hold  the  same  during  the  pendency 
of  thia  action,  and  subject  to  the  further  order  of  this  court " 

The  action  of  the  bank  came  on  for  trial,  and  an  interlocutory  judg* 
ment  therein  was  entered  on  the  Ist  day  of  July,  1890,  which  adjudged 
that  the  bank  mortgage  was  superior  to  the  lien  of  Patterson's  judgment, 
and  that  the  mortgage  held  by  the  defendant  Brown  as  administrator 
was  a  prior  lien  to  the  bank  mortgage,  and  was  entitled  to  be  paid  out 
of  the  proceeds  of  the  sale  of  said  mortgaged  premises,  or  allowed  to.  re- 
main as  a  lien  upon  the  property  in  the  hands  of  the  purchaser.  Said 
interlocutory  judgment  directed  the  sale  of  some  stock  held  by  the  plain- 
tiff as  collateral  to  its  mortgage,  and  directed  that  after  the  sale  of  said 
stock,  and  the  application  of  the  proceeds  of  the  sale  upon  the  plaintiff's 
claim,  a  final  judgment  and  decree  of  foreclosure  and  sale  should  be 
awarded  to  the  plaintiff.  Soon  after  the  commencement  of  the  action. 
Brown's  attorneys  informed  the  plaintiff's  attorneys  by  letter  that  the  in- 
terest on  Brown's  mortgage  was  far  in  arrears,  and  that  Brown  would  be 
obliged  to  commence  a  foreclosure  of  his  mortgage  unless  the  interest  be 
paid  at  an  early  day;  that  Mr.  Brown  had  no  desire  to  make  a  bill  of 
costs  if  the  bank  caied  to  take  up  the  mortgage  or  pay  the  interest  as  it 
came  due.  This  letter  was  written  a  few  days  subsequent  to  the  ap- 
pointment of  the  receiver.  In  the  month  of  August  following)  a  letter 
waa  received  by  Brown's  attorneys  from  the  Messrs.  Ashley,  plaintiff's 
attorneys,  which  stated: 

"Our  client  does  not  seem  inclined  to  advance  the  interest  due  on  the  Brown 
mortgage  just  at  present,  for  the  reason  that,  should  the  banlc  be  beaten  upon  the 
trial,  it  could  in  no  way  recover  the  interest  paid,  as  the  Heece  Judgment  would 
entirely  cut  off  the  banlc  mortgage.  Mr.  J.  £.  Pound,  of  this  city,  has  been  ap- 
pointed receiver  in  this  action,  and  we  have  no  doubt  there  will  soon  be  in  his 
hands  sufficient  proceeds  from  the  farm  with  which  to  pay  the  accrued  interest 
on  Mr.  Brown's  mortgage,  and  we  think  we  can  get  an  order,  with  the  consent  of 
the  attorney  who  represents  Mr.  Reece.  to  have  the  money  so  received  paid  to 
Mr.  Brown  as  interest. " 

Again,  on  July  12, 1890,  the  Messrs.  Ashley  wrote  to  the  attorneys  of 
Mr.  Brown,  stating,  among  other  things: 

*"  As  you  are  aware,  we  have  had  a  receiver  of  the  farm  appointed  pending  the  lit- 
igation, and  he  has  some  money  now  in  his  hands.  We  have  rented  the  farm  the 
present  year  for  a  cash  rental  of  $450,  which  is  to  be  paid  to  the  receiver  the  present 
season.  We  have  aslsed  in  our  pleadings  that  the  amount  of  your  mortgage  be  de- 
termined and  paid  out  of  the  proceeds  of  the  same,  but,  if  the  holder  of  tliat  mort- 
gage would  prefer,  we  wiU  mal^e  an  api^UcaUon  now  to  permit  the  receiver  to  pay 
the  interest  upon  this  first  mortgage  as  far  as  the  money  in  his  hands  will  go  now, 
and  from  time  to  time  thereafter,  until  such  Interest  is  discharged.  Any  net  pro- 
ceeds in  the  hands  of  the  receiver  would  necessarily  he  first  applied  to,  and  it  will 
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be  M  tatlsfaetoiy  to  ns  to  have  the  mouBy  paid  npon,  the  Interest,  at  to  have  it 
remain  in  the  hands  of  the  receiTer.  We  Bhould  have  taken  this  course  some 
time  since,  but  we  tried  the  case  in  November  last,  and  expected  an  early  deci- 
sion, and  did  not  expect  this  threatened  appeal.  The  talk  of  appeal  may  not  result 
in  anythinfi:,  but  we  will  make  this  motion,  if  your  clients  desire,  immediately 
upon  such  appeal  being  taken.  If  it  is  not  taken,  we  can  speedily  procure  a  sale 
of  the  property. " 

In  reply  to  this  letter,  Brown's  attorneys  wrote  the  ftlessrs.  Ashley, 
under  date  of  July  14,  1890: 

"We  have  yours  of  the  12th  inst  Since  receiving  it  we  have  seen  Mr.  Thomas 
Brown,  who,  as  administrator,  holds  the  mortgage  given  by  Tilden  to  Robert 
Brown.  Mr.  Brown  advises  us  that  he  arranged  with  you  that,  if  an  appeal  was 
taken  in  your  action,  then  his  mortgage  should  be  foreclosed  at  once;  and.  if  the 
appeal  is  not  taken,  then  he  is  to  wait  until  the  sale  in  your  action.  Mr.  Brown 
also  understands  that  the  receiver  has  now  only  a  very  insignificant  sum  in  his 
hands,  and  thinks  that  the  arrangement  with  you  should  be  fully  carried  out.  If 
the  sale  in  your  action  is  to  be  unduly  deferred  on  account  of  the  collateral  secu- 
rity mentioned  by  you,  then  we  think  our  mortgage  should  be  foreclosed  with- 
out further  delay.  '^ 

No  answer  being  received  to  this  letter,  and  it  coming  to  the  knowl- 

odge  of  Mr.  Brown  that  an  appeal  had  been  taken  by  Beece,  an  aetion 

was  commenced  in  the  month  of  September,  1890,  for  the  foreclosure 

of  the  Brown  mortgage.     The  Cincinnati  National  Bank,  Mr.  Reece, 

and  the  receiver  were,  with  others,  joined  as  defendants.     The  receiver 

interposed  an  answer,  setting  up,  among  other  things,  his  appointment 

as  receiver,  and  that  he  had  leased  the  premises  covered  by  the  mortgage. 

Upon  the  motion  of  counsel  for  the  plaintiff  the  receiver's  answer  was 

stricken  out  as  frivolous.     The  Cincinnati  National  Bank  interposed  an 

answer,  and  pleaded  in  bar  of  the  action  of  Mr.  Brown  the  pendency  of 

the  action  of  the  Cincinnati  Bank  against  Brown  and  others.     A  motion 

was  made  by  Brown's  attorneys  to  strike  out  this  answer  as  frivolous. 

The  motion  was  denied.     Shortly  thereafter,  and  on  February  28, 1891, 

a  letter  was  received  by  the  attorneys  for  Mr.  Brown  from  the  Messrs. 

Ashley,  stating: 

*'0n  consultation  with  our  client,  the  Cincinnati  National  Bank,  we  are  inclined 
to  believe  that  a  better  price  will  be  obtained  for  the  Tilden  farm  if  it  is  sold  this 
spring;  and.  as  we  are  in  a  degree  tied  up  by  the  appeal  of  Reece  and  the  peculiar 
conditions  of  the  interlocutory  Judgment  in  respect  to  the  sale  of  the  Switch  A 
Signal  stock  in  Pittsburg,  I  can  see  no  better  way  to  solve  the  problem  than  to 
withdraw  the  answer  of  the  bank  to  your  suit  in  foreclosure;  and,  if  some  ar- 
rangement can  be  made  by  which  we  can  be  assured  of  the  expense  being  kept 
as  low  as  is  possible,  we  will  withdraw  this  answer  and  let  you  proceed  to  an 
immediate  sale. " 

This  letter  was  followed  by  an  arrangement  by  which  the  answer  was 
withdrawn.  Judgment  of  foreclosure  and  sale  in  the  action  was  entered, 
and  the  sale  of  the  premises  t(X)k  place.  The  premises  brought  upon 
the  sale  the  sum  of  15,000,  leaving  a  deficiency  of  |2,006.97.  There- 
upon a  motion  was  made  in  behalf  of  Mr.  Brown,  as  administrator, 
for  an  order  directing  the  receiver  to  pay  to  him,  to  apply  upon  his 
mortgage,  the  sum  of  1789.24,  the  amount  in  the  receiver's  hands  over 
and  above  his  expenses,  disbursements,  and  commissions.  The  motion 
was  denied,  and  from  the  order  denying  the  motion  this  appeal  was 
taken.  This  motion  was  made  in  both  the  bank  and  the  Brown  actionc, 
while  the  receiver  was  appointed  in  the  bank  action,  and  upon  the  appli- 
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-cation  of  the  counael  for  the  bank.  He  was  appointed  not  especially  for 
the  benefit  of  the  holder  of  the  bank  mortgage.  His  appointment  was 
^neral,  for  the  benefit  of  any  party  who  it  should  subsequently  appear 
was  entitled  to  the  funds.  The  court  evidently  concluded,  on  granting 
the  motion,  that  the  funds  should  not  be  received  and  held  exclusively 
for  the  bank's  benefit,  but  that  they  should  be  received  and  applied  as 
equity  should  demand  in  the  light  of  facts  which  might  be  thereafter 
disclosed  during  the  litigation.  It  appeared  in  the  afiidavits  read  in 
opposition  to  the  motion  that  the  propositions  made  by  the  attorneys 
for  the  bank  to  apply  the  rents  in  the  hands  of  the  receiver  upon  the 
Brown  mortgage  were  made  with  the  view  on  their  part  to  prevent  the 
making  of  costs  by  the  commencement  of  an  action  to  foreclose  the 
Brown  mortgage.  It  is  the  contention  of  the  respondents'  counsel  that 
by  commencing  his  action  Brown  forfeited  any  equitable  claim  he  may 
have  had  upon  the  rents.  The  commencement  of  Brown's  action  was 
delayed  for  a  year  and  a  half  after  the  commencement  of  the  bank  action. 
The  sequel  shows  that  the  bank  suffered  no  injury  by  the  foreclosure  of 
Brown's  mortgage.  The  propriety  of  commencing  that  action  was  oon- 
•oeded  by  the  attorneys  for  the  bank,  for,  after  interposing  an  answer, 
they  withdrew  it  for  the  purpose  of  facilitating  the  entry  of  judgment 
and  sale  of  the  premises  under  the  Brown  foreclosure.  The  sale  of  the 
premises  was  what  both  parties  desired.  Brown  remained  a  party  to  the 
bank  action  all  the  time.  It  is  true  it  was  not  necessary  to  further 
prosecute  the  prior  action  to  obtain  a  sale  of  the  owner's  equity  in  the 
property  mortgaged,  for  that  had  been  disposed  of  by  the  sale  under  the 
Brown  foreclosure.  We  find  nothing  in  the  record  tending  to  show  bad 
faith  in  the  commencement  or  prosecution  of  the  Brown  foreclosure. 
The  special  term,  as  appears  irom  the  opinion  in  the  record,  put  its  de- 
cision of  the  motion  upon  the  ground  that  the  order  appointing  the  re- 
ceiver was  made  at  the  request  of  the  bank,  and  for  its  protection,  and 
that,  as  the  receivership  was  not  extended  for  the  benefit  of  the  Brown 
mortgage,  the  holder  of  that  mortgage  had  no  claim  upon  the  rents.  It 
appears  to  us  that  the  special  term  court  overlooked  the  fact  that  Brown 
was  a  party  to  that  action,  and  that  the  order  appointing  the  receiver 
was,  in  its  terms,  general,  and  not  for  the  benefit  of  any  particular 
party. 

The  authorities  referred  to  by  the  trial  justice,  and  those  referred  to  in 
the  brief  of  the  counsel  for  the  respondents  to  sustain  the  order,  are  cases 
where  either  the  order  appointing  the  receiver  directed  that  the  money 
should  be  applied  in  a  specified  manner,  or  were  orders  made  in  cases 
where  the  party  claiming  the  fund  was  not  a  party  to  the  action  in  which 
the  receiver  was  appointed.  As  Mr.  Brown,  down  to  the  time  he  com- 
menced the  action  to  foreclose  his  mortgage,  was  equitably  entiUed  to  the 
rents,  and  he  having  remained  a  party  to  the  bank's  action  until  the 
time  of  the  granting  of  the  order  appealed  from,  and  the  bank's  interests 
under  its  mortgage  not  having  been  in  any  manner  injuriously  affected 
by  the  commencement  and  prosecution  of  the  Brown  action,  we  are  not 
able  to  discover  any  reason  for  holding  that  Brown  forfeited  his  right  to 
the  rent  money  by  the  commencement  of  his  action.     We  thmk  that 
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under  the  circamstancee  of  this  case,  the  receiver  having  been  appointed 
for  the  benefit  of  all  parties,  the  fand  should  be  distributed  according 
to  priority  of  liens,  and  upon  principle  and  authority  Brown  is  entitled 
to  this  iund  to  be  applied  on  bis  mortgage.  The  following  authorities 
sustain  our  conclusion:  Miltenberger  v.  Railway  Co.,  106  U.  S.  307 » 
1  8up.  Ct.  Rep.  140;  Keogh  v.  McManus,  34  Uun,  521;  Williamson 
V.  Gerlach,  41  Ohio  St.  682;  Beach,  Rec.  §  654.  The  order  appealed 
from  should  be  reversed,  and  an  order  entered  directing  the  receiver  to 
pay  to  the  counsel  for  the  respondents,  for  their  services  in  procuring  the 
appointment  of  a  receiver,  the  sum  of  850,  and  to  pay  the  balance  of  the 
fund  in  his  hands  to  the  appellant,  Thomas  Brown.     All  concur. 


(67  Hun,  6L) 

LAWRENCE  et  al.  v.  PHIPPS. 

(8apreme  Conrt,  General  Term.  Second  Department.    February  18, 1893.; 

1.  Action  on  Ordeb— Conditional  Acceptancb. 

Plaintiffs  furnished  materials  to  M.  to  build  defendant's  bouses.  M. 
gave  plaintiffs  two  orders  on  defendant  to  pay  to  plaintiff  money  "from  and  of 
any  money  due  and  to  become  due  me  under  my  contract  for  building. " 
One  of  the  orders  defendant  indorsed,  "Accepted,  payable  when  the  build- 
ings are  entirely  finished, "  and  the  other,."* Accepted,  puyable  as  the  build- 
ings progress,  or  when  the  same  are  completed.  *  Nothing  became  due  to 
M.  thereafter.  Held,  that  defendant's  acceptance  of  the  orders  whs  con 
ditioned  that  there  would  be  money  in  hia  hands  due  M.  on  the  building 
contract,  with  which  to  pay  them,  and  that  his  liability  on  the  acceptances 
extended  only  to  such  moneys. 

8.  Rame—Eyidbkcb. 

It  is  error  to  exclude  evidence  offered  by  defendant  to  show  that  nothing 
became  due  to  M.  after  giving  the  order  to  plaintiffs. 

Appeal  from  Westchester  county  court. 

Action  by  William  F.  Lawrence  and  another  against  Sdward 
L^Estrange  Phipps  to  recover  the  amount  of  two  orders  accepted  by  de- 
fendant. From  a  verdict  for  plaintififs,  directed  by  the  court,  defend- 
ant appeals.     Reversed . 

Ai^ued  before  BARNARD,  P.  J.,  and  PRATT,  J* 

Isaac  N.  Mills,  for  appellant. 

Rudd,  Hunt  &  Wilder,  for  respondents. 

PRATT,  J.  This  is  an  appeal  by  the  defendant  from  a  judgment 
entered  upon  a  verdict  which  was  directed  by  the  court  at  the  circuit 
against  the  defendant,  in  favor  of  the  plaintiffs,  for  the  sum  of  |1,802.- 
87.  The  action  was  brought  to  recover  the  amount  of  two  certain 
orders  or  drafts  drawn  by  Albert  W.  Mott  in  favor  of  the  plaintiffs  upon 
the  defendant,  Edward  L'Estrauge  Phipps,  each  dated  September  28th, 
1891,  and  each  accepted  by  the  defendant.  The  order  and  acceptance 
are  as  follows: 

''Tonkers,  N.  T.,  Sept  88, 1891. 
''Mr.  Edward  L'Eatraage  Phipps— Dear  Sir:  Please  pay  to  Lawrence  Brothers 
the  sum  of  five  hundred  and  ninetytbree  dollars  and  fifty-eight  cents  ($593.58) 
from  and  of  an}"  money  due  me  under  my  contract  for  building  your  two  houses, 
the  one  at  Washington  ville,  and  the  other  on  lot  40.  Monroe  street,  and  chari^ce 
said  sum  to  my  account.    Said  Lawrence  Brothers  having  furnished  me  with  the. 
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boildinf  materials  for  the  erection  of  said  houses,  this  Instrament  is  intended  as 
ID  absolute  transfer  to  them  of  so  much  money  arising  out  of  said  contract  as 
will  satisfy  their  said  claim  for  building  materials  furnished  for  said  houses.  * 

"Albert  W.  Motf 

Indorsed: 

"Mount  Vernon.  10  Oct,  1891. 
'The  within  order  accepted,  payable  when  the  buildings  are  entirely  finished. 

"Edward  L' Estrange  Phipps.* 

"Yonlsers,  N.  Y.,  Sept.  28,  1891. 
"Mr.  Edward  L' Estrange  Phipps,  Mount  Vernon,  N.  Y.— Dear  Sir:  Please  pay 
to  Lawrence  Brothers,  of  Yonlcers,  from  and  out  of  any  money  due  and  to 
become  due  me  for  building  four  houses  for  you  on  Monroe  street,  in  Mount 
Vernon,  the  sum  of  eleven  hundred  and  forty-nine  dollars  and  one  cent,  (f  1,149,- 
01.)  said  sum  to  be  equally  divided  between  said  four  bouses,  and  charge  the 
same  to  my  account  Said  Lawrence  Brothers  having  supplied  me  with  the 
bailding  materials  for  said  four  houses,  this  instrument  is  intended  as  an  absolute 
transfer  to  them  of  so  much  money  arising  from  said  contract  as  will  satisfy 
their  said  claim  for  building  materials  furnished.  Albert  W.  Mott " 

Indorsed: 

"Oct  10th,  1891. 
"The  within  order  accepted,  payable  as  the  buildings  progress,  or  when  the 
lame  are  completed.  Edw.  L'E.  Phipps. " 

The  answer,  among  other  defenses,  set  up  substantially  that  Mott 
abandoned  the  contract,  and  that  the  defendant  was  obliged  to  finish 
the  buildings  at  his  own  expense,  and  that  no  sum  of  money  ever 
became  due  to  said  Mott,  out  of  which  a  payment  of  the  orders  could 
be  made.  The  court  excluded  proof  to  substantiate  the  defense,  hold- 
ing that  the  acceptance  of  the  orders  made  the  defendant  liable  as  soon 
as  the  houses  were  completed.  Such  is  not  our  construction  of  the 
transaction.  We  think  the  orders  must  be  regarded  as  assignments, 
and  that,  if  nothing  ever  became  due  to  Mott,  no  liability  arose  upon 
the  acceptance.  The  defendant  accepted  the  order  as  drawn.  The 
order  was:  "Pay  *  *  *  dollars  from  out  of  any  money  due  and  to 
become  due  me  under  my  contract  for  building."  It  was  simply  an 
order  to  pay  money  due  or  to  become  due  Mott,  not  to  pay  absolutely, 
and  if  the  order  had  stopped  there,  and  been  accepted,  no  one  would 
claim  that  the  defendant  could  be  held  liable  unless  money  was  or  did 
become  due.  The  balance  of  the  writing  in  the  contract  simply  states 
the  considerations  moving  from  the  plaintiff  to  Mott  for  the  orders,  and 
the  intention  on  Mott's  part  that  the  order  should  be  regarded  as  an 
assignment  or  transfer  of  the  money  expressed  in  the  order,  to  wit,  of 
the  sum  then  due  or  to  become  due.  Now,  what  is  the  effect  of  the 
acceptance  in  those  words:  "The  within  order  accepted,  payable  when 
the  building  is  finished."  This  was  an  acceptance  to  pay  according  to 
the  terms  of  the  order,  with  limitations  that  even  the  amount  due  or 
to  become  due  should  not  be  paid  until  the  contract  was  completed,  in 
one  case,  and  in  the  other  to  pay  the  amount  due  or  to  become  due,  at 
the  option  of  the  defendant,  during  the  progress  of  the  work,  or  at  the 
completion  of  the  contract.  Neither  order  required  the  defendant  to 
pay  any  money  absolutely,  the  requirement  being  to  pay  money  due 
or  to  become  due  under  Mott's  contract.  It  was  an  acceptance  to  pay 
monej  upon  the  happening  of  the  event  of  money  becoming  d\Mrthe     j 
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4mwer  under  his  oontract,  bat  payable  only  when  the  contract  wad 
completed.  The  acceptance  was  general,  except  as  to  time  of  payment. 
It  was  only  to  be  paid  out  of  a  certain  fund,  and  upon  condition  that 
such  a  fund  should  exist.  I  think  it  is  plain,  from  the  reading  of  the 
orders,  and  all  the  surrounding  circumstances,  it  was  the  intent  of  both 
parties  that  the  orders  should  be  paid  out  of  moneys  due  Mott  upon 
the  completion  of  his  contract.  Nothing  appears  upon  the  face  of  the 
contract  showing  any  intent,  either  upon  the  part  of  Mott  or  the  defend- 
ant, that  the  defendant  should  bind  himself  in  any  way  to  pay  any 
money,  only. such  as  should  be  due  under  the  contract,  and  at  the  time, 
only,  when  the  contract  was  completed.  Bank  v.  Drumgoole,  109  N. 
Y.  63,  15  N.  E.  Rep.  747;  Van  Wagner  v.  Terrett,  27  Barb.  181. 

We  also  think  it  was  error  to  exclude  proof  offered  by  the  defendant 
tending  to  show  that  nothing  ever  became  due  to  Mott  after  the  giving  of 
the  orders  to  plaintiff,  in  order  to  rebut  any  presumption  that  might 
arise  that  something  was  due  to  Mott  when  the  orders  were  accepted. 

There  are  various  other  exceptions,  but  they  require  no  notice,  as 
these  views,  if  correct,  muat  result  in  a  reversal  of  the  judgment.  But 
it  is  claimed  by  the  plaintiffs,  that,  even  assuming  the  orders  to  be 
mere  assignments,  stiU  that  it  appeared  upon  the  trial  there  was  due 
to  Mott  from  defendant  the  sum  of  1626.76  upon  the  two  contracts, 
and  for  that  sum  he  is  entitled  to  judgment,  and  such  appears  to  be 
the  conclusion  as  derived  from  the  pleadings.  Judgment  reversed, 
and  new  trial  granted,  costs  to  abide  event,  with  leave  to  plaintiffs  to 
offer  to  reduce  the  judgment  to  $626.76,  and  to  apply  for  judgment 
upon  the  pleadings  for  that  amount,  with  costs. 


(07  Hun,  193.) 

REYNOLDS  et  al.  v.  HORTON. 

(Bapreme  Court,  General  Term,  Second  Department    February  18, 1808.) 

Attachment— Fraud. 

Plaintiff  sold  and  delivered  to  defendant,  who  was  starting  in  business. 
$500  worth  of  goods,  on  his  representation  that  he  was  worth  f  800  in  cash; 
terms  half  cash,  balance  in  80  days.  On  failing  to  make  the  first  payment, 
defendant  was  written  to.  and  replied  that  he  was  worth  $800,  but  no  pay- 
ment was  made:  and,  at  the  expiration  of  the  30  days,  plaintiff's  representa- 
tive, calling  at  defendant's  store,  was  told  that  he  was  on  his  way  to  plaintiff's 
place  of  business  in  another  city.  He  did  not  call  there,  and  inauiries  were 
made  of  bis  wife  and  raolher.  but  they  knew  nothing  of  his  whereabouts.  The 
cashier  of  defendant's  bank  told  plaintiff's  representative  that,  two  days  be- 
fore  the  expiration  of  the  80  days  on  which  he  had  bought  the  goods,  defend- 
ant drew  out  all  his  deposit,  amounting  to  $700.  Held,  that  the  facts  did  not 
warrant  an  attachment  on  the  ground  that  they  showed  a  fraudulent  contrac- 
tion of  the  debt,  and  concealment  by  the  debtor  to  avoid  process.  Barnard. 
P.  J.,  dissenting. 

Appeal  from  Columhia  county  court. 

Action  by  William  T.  Reynolds  and  others  against  William  S.  Horton. 
From  an  order  vacating  an  attachment  on  motion  of  Charles  A.  Va» 
Dusen,  a  junior  attaching  creditor,  plaintiffs  appleal.     Affirmed. 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ* 

J.  S.  Van  Caeef,  for  appellants.  (^  r\r\ri\o 

Brownell  &  Cochrane,  for  respondent.  ^'^'^'^^^  by  ^OOglC 
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DYKMAN,  J.  This  is  an  appeal  from  an  order  made  by  the  county 
jndge  of  Columbia  county,  vacating  an  attachment  against  the  property 
of  the  defendant,  Horton.  Our  conclusion  is  that  the  attachment  was 
improperly  granted,  and  the  order  vacating  the  same  was  right.  The 
order  should  be  affirmed,  with  |10  costs  and  disbursements. 

PRATT,  J.,  concurs. 

BARNARD,  P.  J.,  (dissenting.)  On  the  12th  of  May,  1892,  the 
plaintifiBs  sold  and  delivered  to  the  defendant  goods  of  the  value  of 
$441.96.  On  the  18th  of  May,  1892,  they  sold,  in  addition,  goods 
of  the  value  of  $27.35.  On  the  17th  of  May,  1892,  they  sold  to  defend- 
ant goods  of  the  value  of  $84,  and  on  the  24th  of  May,  1892,  an 
additional  amount  of  $11.90, — ^in  all  $515.21.  The  defendant,  at  the 
time  of  the  first  purchase,  stated  that  he  was  worth  $800  in  cash;  and 
he  was  to  pay  half  on  delivery  of  the  goods,  and  the  balance  in  30  days. 
Defendant  had  a  place  Of  business  in  Hudson,  N.  Y. ,  and  the  goods  were 
at  once  delivered  to  him,  upon  their  purchase.  The  defendant  did  not 
pay  the  half  cash,  and,  upon  being  written  to  by  plaintifiT,  replied  by 
letter  that  he  was  worth  $800.  No  payment  was  made,  and  on  the 
18th  of  June,  1892,  the  plaintiff  sent  one  Boice  to  Hudson  to  collect 
the  bill.  He  found  the  clerk  in  the  store,  who  told  him  that  defendant 
had  gone  to  Albany  in  the  morning,  and  was  going  from  thereto  Pouirh- 
keepeie,  where  the  plaintiffs  did  business.  He  did  not  go  there,  but 
the  plaintifib  heard  that  he  was  in  Fishkill,  Dutchess  county.  They  sent 
a  derk  there,  and  the  defendant's  wife  and  mother  knew  nothing  of  his 
whereabouts.  The  cashier  of  the  bank  in  Hudson  informed  Boice  that 
on  the  11th  of  June,  1892,  the  defendant  drew  out  his  balance,  within 
a  few  cents,  which  was  $700.  The  defendant  had  been  there  a  month. 
The  proof  was  hearsay  as  to  the  drawing  out  the  bank  deposit,  but  the 
evidence  falls  within  the  principle  recognized  in  Buell  v.  Van  Gamp,  119 
N.  Y.  160,  28  N.  E.  Rep.  638.  The  facts  stated  show  a  fraudulent  con- 
traction of  the  debt,  and  concealment  by  the  debtor  to  avoid  service  of 
process.     The  order  should  be  reversed,  with  costs  and  disbursements. 


In  re  WORTHINGTON'8  ESTATE. 

(Supreme  Court,  General  Term.  Second  Department    February  18,  1898.) 

Fbes  of  Exscutor— Assignment  before  Allowance. 

Fees  of  an  executor  are  not  due  until  ascertained  and  fixed  in  the  manner 
provided  by  statute,  and,  if  he  dies  before  they  are  allowed,  an  assignment 
thereof  it  invalid,  as  against  his  representatives. 

Appeal  from  surrogate's  court,  Westchester  county. 

Proceeding  to  settle  the  accounts  of  Sarah  N.  Worthington  and  others, 
executors  and  trustees  under  the  will  of  Harry  T.  Worthington,  From 
an  order  of  the  surrogate  denying  a  motion  to  open  and  amend  a  decree 
settling  the  account  of  the  executors  and  trustees,  John  A.  Bryan,  one  of 
the  executors,  appeals.     Affirmed. 
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Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Charles  E.  Davison,  (Wm.  W.  Bryan,  of  counsel,)  for  appellant 
Wetmore  &  Jenner,  for  respondent. 

PRATT,  J.  This  is  an  appeal  from  an  order  of  the  surrogate  of 
Westchester  county  refusing  to  open  and  amend  a  decree  settling  the 
accounts  of  the  executors  and  trustees,  filed  November  4,  1891.  It  is 
perhaps  unnecessary  to  add  anything  to  the  opinion  filed  by  the  surro- 
gate, that  an  issue  might  be  raised  by  the  representatives  of  the  deceased 
executor,  who  made  the  assignment,  whether  the  assignment  was  a  valid 
instrument,  and  upon  this  issue  the  parties  would  be  entitled  to  a  trial 
by  jury,  which  could  not  be  had  in  the  surrogate's  court.  It  seems  clear 
that  when  the  assignment  was  made  there  were  no  fees  or  commissions 
on  which  the  assignment  could  act:  The  mode  of  ascertaining  and  fix- 
ing the  commissions  of  executors  are  entirely  statutory,  and,  until  they 
are  so  ascertained  and  fixed,  none  are  due;  and  in  this  case,  by  reason  of 
the  lunacy  and  death  of  Harry  T.  Worthington,  none  ever  became  due 
and  payable.  The  petitioner,  at  most,  was  a  mere  creditor  of  Harry  T. 
Worthington;  and  his  claim,  if  any,  should  be  made  against  the  estate 
of  the  said  Harry.  In  re  Harris,  4  Dem.  Sur.  463;  Wheelwright  v. 
Rhoades,.28  Hun,  67;  Freeman  v.  Freeman,  4  Redf.  Sur.  211;  Carroll 
V.  Hughes,  5  Redf.  Sur.  837.  It  did  not  appear  in  this  proceeding  that 
said  deceased  executor  had  earned,  or  become  entitled  to,  any  fees  before 
his  death.  There  is  neither  authority  nor  reason  for  any  such  claim  as 
is  made  by  the  petitioner. 

Order  aflSrmed,  with  costs  and  disbursements. 


(67  Hun,  lOfi.) 

BANDERS  Y.  PARSHALL. 

(Snpreme  Court,  General  Term,  Second  Department    February  18, 1898.) 

QUIBTINO  TrrLB— SUPFICIBNCY  OF  COMPLAINT. 

Where  the  complaint  alleges  that  plaintiff  is  the  owner  of  certain  lantf^ 
that  defendant  claims  the  same  by  virtue  of  a  sale  thereof  for  taxes,  and  that 
such  taxes  were  invalid  and  the  sale  illegal,  it  sufficiently  shows  a  cause  of 
action  to  remove  a  cloud  from  title,  without  showing  whether  the  land  is  in 
the  possession  of  either  party,  or  is  vacant. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Joshua  C.  Sanders  against  James  L.  Parshall  to  remove  a 
doud  from  the  title  of  plaintiff's  land.  From  an  order  dismissing  the 
complaint,  plaintiff  appeals.     Reversed. 

Argued  before  BARNARD,  P.  J.,  and  PRATT,  J. 

Townsend  &  Mahan,  (George  H.  Pettit,  of  counsel,)  for  appellant. 
W.  Stebbins  Smith,  for  respondent. 

BARNARD,  P.  J.  The  complaint  is  not  clearly  drawn  as  a  com- 
plaint for  the  recovery  of  the  possession  of  land.  The  plaintiff  avers 
plainly  that  he  owns  the  title  to  a  lot  100  feet  square.  He  avers  that 
the  defendant  claims  an  interest  in  or  a  title  to  the  sameY>but  ha  does 
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not  aver  that  the  defendant  is  in  actual  possession,  or  that  the  lot  is  a 
▼acant  lot,  and  that  the  defendant  claims  title  thereto  as  provided  by 
section  1602  of  the  Code.  Banyer  v.  Empie,  6  Hill,  48.  By  the  de- 
mand for  judgment  the  plaintiff  asks  that  the  defendant  be  adjudged  to 
surrender  the  possession  thereof  to  the  plaintiff,  but  a  demand  for  judg- 
ment will  not  supply  an  omission  to  state  a  fact  which  is  essential  to 
sustain  such  a  demand  under  the  rules  of  pleading.  As  a  complaint  in 
ejectment,  the  plaintiff's  complaint  was  properly  dismissed.  There  is, 
however,  a  cause  of  action  stated  to  remove  a  cloud  in  the  plaintiff's 
title,  llie  complaint  shows  that  he  owns  the  land,  and  that  the  defend- 
ant claims  it  by  virtue  of  a  sale  thereof  made  by  the  county  treasurer 
of  Westchester  county  in  1870,  for  the  unpaid  taxes  of  1868  thereon; 
that  the  tax  was  invalid,  the  sale  illegal,  and  without  authority  of  law, 
though  valid  in  appearance.  The  answer  denies  the  plaintiff's  title,  and 
all  the  allegations  in  respect  to  the  claim  of  the  defendant  thereto,  and 
in  respect  to  the  invalidity  of  the  tax,  the  void  sale,  and  the  apparent 
lien.  The  plaintiff  asks  for  a  cancellation  of  the  papers  given  by  the 
county  treasurer.  If  the  complaint  of  the  plaintiff  is  proven,  he  is  en- 
titled to  such  a  judgment.  Bockes  v.  Lansing,  74  N.  Y.  487;  Lock- 
wood  V.  Qehlert,  127  N.  Y.  241,  27  N.  E.  Rep.  812;  Paper  Co.  v. 
O'Dougherty,  81  N.  Y.  474.  The  defendant's  title  is  apparently  good, 
but  is  in  fact  totally  bad.  The  judgment  should  be  reversed,  and  a 
new  trial  granted;  costs  to  abide  event. 


QBRBIG  v.  NEW  YORK,  L.  K.  &  W.  R.  CO. 
(Bnpreme  Conrt  General  Term,  Second  Department.    February  IS,  1898.) 

1.  Pkbsonal  Ikjobieb  to  Employe— Dkpkcttv^e  Appliances— EvroENCB. 

In  an  action  against  a  railroad  company  for  personal  injuries  caused  by 
the  givine  wajr  of  a  partition  in  a  coal  bin  in  which  plaintiff  was  employed 
by  defendant,  it  appeared  that  the  partition  was  constructed  of  hemlock  tim- 
ber, in  the  usual  way,  and  that  the  accident  was  not  caused  b^  an  unsafe  or 
faolty  plan  of  construction.  Held,  that  it  was  error  to  permit  a  witness  to 
testily  that,  in  his  opinion,  hemlock  was  not  proper  material  to  be  used  for 
such  structure. 

2l  Same- Manner  op  Construction. 

It  appeared  that  braces  of  timber  were  connected  with  the  partition,  and- 
run  into  the  next  bin,  so  that  the  weight  of  the  coal  therein,  when  it  was 
filled,  would  hold  the  partition,  and  that  such  bin  was  tilled  at  the  time. 
JJeld,  that  it  was  error  to  admit  evidence  that,  in  the  opinion  of  the  witness, 
such  braces  were  not  sufficient  to  hold  the  crib  work. 

Appeal  from  circuit  court,  Rockland  county. 

Action  by  George  Gerbig  against  the  New  York,  Lake  Erie  4  Western 
Railroad  Company  for  personal  injuries  caused  by  defendant's  negli- 
gence. From  a  judgment  for  plaintiff,  and  from  an  order  denying  its 
motion  for  a  new  trial,  made  on  the  minutes,  defendant  appeals.  Re- 
versed 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Lewis  E.  Carr,  for  appellant. 
Arthur  S.  Tompkins,  for  respondent. 
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BARNARD,  P.  J.  The  plaintiff,  on  tbe  27th  day  of  Novtsrnber,  1891 , 
was  injured  by  tbe  giving  way  of  a  partition  by  whicii  a  great  mass  of 
ooal  was  thrown  upon  him.  He  was  an  employe  of  the  defendant,  and 
was  loading  coal  ^m  a  bin  on  the  pier  at  PiermonL  After  the  bin  in 
which  he  was  working  had  been  partially  removed,  the  partition  be- 
tween this  bin  and  the  next  one  east  gave  way,  causing  the  accident. 
The  partition  was  constructed  with  hemlock  timber.  The  partition  and 
bins  were  constructed  in  the  usual  way,  and  there  was  no  objection  that 
the  accidoit  was  caused  by  an  unsafe  or  faulty  plan.  Prooi'  was  given 
tending  to  show  that  the  timber  (hemlock)  was  such  as  is  commonly 
used  for  that  purpose.  Under  this  state  of  the  evidence,  it  was  improper 
to  permit  this  question:  ^You  have  made  oribe  or  bins  or  partitions  to 
hold  quantities  of  ooal,-^fifly  or  a  hundred  tons.  Is  hemlock  a  proper 
material  to  use  for  that  purpose?  "  The  question  was  objected  to,  and  ad- 
mitted under  defendant's  exception.  The  answer  was  as  follows:  '^Well , 
it  depends  altogether  on  how  you  use  it,  of  course.  If  you  use  hemlock 
alone,  it  is  not  worth  much;  but,  where  I  have  built  bins,  we  take  posts 
of  chestnut,  and  then  board  them  up.  Well,  the  posts  hold,  certainly. 
The  hemlock  is  just  to  keep  the  coal  from  running  in  through  the  posts. 
Question.  Would  the  hemlock  alone  be  sufficient  to  support?  (Same 
objection,  ruling,  and  exception  as  before.)  Answer.  No;  it  would 
not."  It  was  error  to  permit  the  question  of  the  sufficiency  of  the 
anchors.  It  was  proven  that  braces  of  timber  were  connected  with  the 
partition,  and  run  into  the  next  bin,  so  that  the  weight  of  the  coal  in 
that  bin,  when  it  was  filled |  would  hold,  by  means  of  these  braces  or 
anchors  to  the  partition.  The  coal  being  filled  in  these  braces,  and 
holding  them  by  its  weight,  a  question  was  received,  under  defendant's 
exceptions,  that  they  were  not  sufficient  to  hold  the  crib  work.  The 
court  of  appeals,  in  a  recent  case,  has  examined  the  admissibility  of 
such  testimony.  Roberts  v.  Railroad  Co.,  128  N.  Y.  455,  28  N.  E. 
Rep.  486.  Under  that  case  these  questions  were  not  proper,  as  ex- 
ceptions to  the  general  rule  of  evidence  that  testimony  should  con- 
sist of  facts,  and  not  opinions;  that,  whenever  opinions  are  admitted,  it 
is  in  cases  where  the  facts  are  not  descriptive,  and  cannot  intelligently 
be  communicated  to  others.  Van  WyckJen  v.  City  of  Brooklyn,  118 
N.  Y.  424,  24  N.  E.  Rep.  179.  It  is  not  therefore  necessary  to  exam- 
ine the  question  whether  the  proof  established  a  case  of  negligence  oq 
the  part  of  the  defendant,  under  all  the  proof,  as  it  was  given,  and  as- 
suming this  evidence  to  have  been  properly  received.  A  new  trial  may- 
change  it.  The  judgment  and  order  denying  a  new  trial  should  be  re- 
versed, and  a  new  trial  granted,  costs  to  abide  event.     All  concur. 


(e?  Hun,  127.) 

WESTON  V.  CITY  OF  NEWBURGH  et  aL 

(Supreme  Court.  General  Term,  Second  Department.    February  19,  1898.) 

MuNiciPAii  Corporations— Election  AuTHoaizmro  Special  Tax. 

Resolutions  of  the  common  council  of  the  city  of  Newburgh,  providing  for 
a  special  election  to  authorize  tbe  levy  of  a  special  tax,  set  forth  that  it  esti- 
mated the  sum  necessaiy  would  not  exceed  $50,000,  for  the  pur- 


Sup.   Ct.]  WESTON    V.  CITY   OF   NEWBUHGH.  23 

cbaM  of  a  certain  bdilding,  and  that  $18,000  were  estimated  to  be  necessary 
for  making  certain  changes  in  the  ballding.  The  proposition  submitted  af 
tbe  election  was  "for  the  raising  by  tax  of  a  snm  not  exceeding  $50,000,  tot 
purchasing  the  large,  fonr-story  bricl^  bnilding"  located  on  certain  streets, 
said  bailding  to  be  remodeled,  converted,  and  changed  so  as  to  be  made 
•nitable  for  use  as  a  city  hall  and  station  house,  combined.  *  Held,  that  the 
election  was  in  oompllance  with  a  provision  of  the  city  charter  providing 
that,  if  there  should  be  more  than  one  object  for  a  special  tax  proposed  al 
any  election,  the  word  **For''  or** Against*  must  be  placed  opposite  each  one 
of  these  objects  of  taxation. 

H  Sams— PuBCHASB  of  Profbbtt  Sfbcifisd— Mahdahus. 

Where  such  city,  prior  to  such  special  election,  had  by  resolution  con- 
tracted to  purchase  the  property  specified  in  the  proposition  submitted  at  the 
•lection  which  approvea  the  Uz.  mandamus  wUl  lio«  at  the  suit  of  tlM  owner, 
to  compel  the  city  to  complete  the  parchaao* 

8.  Bams— Rights  of  Taxfatbbs. 

In  such  case  no  one  has  any  standing  but  the  owner  of  such  property  and 
the  eilfy« 

Case  submitted  on  agreed  statemeni. 

Action  by  Wilbur  H.  Weston  against  tbe  City  of  Newburgb,  Charles 
J.  LawBon,  mayor,  and  the  common  council  of  the  city  of  Newburgh, 
to  compel  dofeodantB,  by  writ  of  mandamus,  to  pepform  A  dontract  for 
the  purchatM  by  said  city  of  oertain  premises  owned  by  plaintiff,  and 
submitted  on  an  agreed  statement  of  facts.     Judgmefnt  for  plaintiff. 

J.  M.  Wents  and  certain  other  taxpayers  appeared  by  counsel,  and 
submitted  briefs  in  the  case,  but  were  not  made  parties. 

Argued  before  BARNARD,  P.  J.,  and  PRATT,  J. 

William  D.  Dickey  and  M.  H.  Hirschberg,  for  plaintiff. 
C.  L.  Waring,  for  defendants. 

L.  S.  Sterrit,  (E.  L.  Fancher,  of  counsel,)  for  J.  M.  Wentz  and 
others. 

BARNARD,  P.  J.  The  submission  shows  that  there  is  a  building 
in  Newburgh  called  the  ''Bazzoni  Building,"  which  the  city  wished  to 
purchase  for  municipal  purposes.  The  plaintiff  owned  the  property, 
and  asked  $32,000  for  the  same,  which  the  city  was  willing  to  give,  and 
passed  resolutions  to  that  effect.  It  was  necessary  to  expend  $18,000, 
as  additional  thereto,  to  fit  the  building  up  so  as  to  meet  the  municipal 
necessities.  By  chapter  541,  Laws  1865,  tit.  6,  §  21,  it  was  necessary 
to  submit  the  question  whether  the  people  would  authorise  the  city  to 
raise  the  money,  and  to  that  end  the  common  council  passed  these ^ 
resolutions: 

*'The  following?  resolutions  were  also  passed  and  adopted  by  the  common 
council  at  said  meeting,  August  2,  1893: 

"Resolved,  that  the  obj&ots  hereinafter  named  be  included  in  the  notice  for  spe- 
cial election  to  be  hold  Wednesday,  September  7,  1893,  and  that  the  following 
resolutions  be  adopted: 

''Resolved,  that  the  common  council  hereby  estimate  the  sum  necessary  to  be 
raised  for  the  purpose  hereinafter  stated  will  not  exceed  $50,000,  and  the  ob- 
jects for  which  said  sum  is  required  are  as  follows,  vi2. :  For  purchasing  the 
large,  four-story  brick  building  known  as  the  'Bazzoni  Building.'  located  on 
the  southwest  corner  of  Broadway  and  Grand  street;  said  building  to  be  re- 
modeled, converted,  and  changed  so  as  to  be  made  suitable  for  use  as  a  city  hall 
and  station  house,  combined.  The  common  council  are  of  the  opinion  that  this 
bonding  is  conveniently  situated  for  the  purpose  of  a  city  hall,  and  that  the  price 
at  which  the  same  can  he  purchased  is  a  reasonable  figure:  that  it  is  a  matter  of 
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economv  for  the  city  to  be  the  possesBor  and  owner  of  a  city  hall;  and  also  that 
this  bailding  is  substantially  built,  and  so  constructed  and  arranged  as  to  make 
it  easily  possible  to  change  and  alter  the  same  in  such  a  manner  as  to  be  eaaiijr 
suitable  for  the  offices  of  mayor,  city  clerk,  city  collector,  health  officer,  city 
surveyor,  excise  board,  street  superintendent,  marshal,  recorder's  court,  and  sta- 
tion house,  all  combined,  including  cells  for  prisoners. 

** Second.  That  it  is  necessary  to  raise  a  sum  not  exceeding  $18,000,  for  the  par- 
pose  of  making  necessary  changes  and  alterations  in  and  to  the  brick  building, 
known  as  the  '  Ba^zoni  Building,'  so  as  to  render  the  same  suitable  for  the  pur- 
pose of  a  city  hall,  hereinbefore  mentioned. " 

The  section  of  the  city  charter  provided  that,  if  there  should  be  more 

than  one  object  for  a  special  tax  proposed  at  any  election,  the  word 

''For"  or  ''Against"  must  be  placed  opposite  each  one  of  these  objects 

of  taxation.     The  object  of  the  tax,  as  proposed  to  the  elector,  was  as 

follows: 

"For  the  raising  by  tax  of  a  sum  not  exceeding  $50,000,  for  purchasing  the 
large,  four-story  brick  building  known  as  the  '  Bazzoni  Building,'  located  on  the 
southwest  corner  of  Broadway  and  Grand  street  Said  building  to  be  remodeled, 
converted,  and  changed  so  as  to  be  made  suitable  for  use  as  a  city  hall  and  station 
house  combined.  * 

The  item  is  a  single  one.  No  assent  would  be  proper  by  which  the 
city  could  raise  one  sum  without  the  other.  If  the  election  would  not 
buy  the  building,  there  was  no  need  of  the  $18,000;  and,  if  the  build- 
ing was  approved,  it  was  useless  for  the  purposes  intended  without  the 
expenditure  of  the  $18,000.  The  election  approved  the  item  as  it 
stood, — $50,000  for  the  building,  and  fitting  it  up.  The  plaintiff  is 
willing  to  sell,  and  the  city  is  willing  to  take.  The  plaintiff  is  entitled 
to  a  writ  of  mandamus  to  compel  the  performance  of  the  contract. 
This  form  of  action  is  needed  to  determine  the  legality  of  the  bonds  to 
be  given,  so  as  to  raise  the  money  under  the  power  granted  by  the 
vote.  No  one  has  any  standing  but  the  landowner  and  the  city.  Judg- 
ment for  the  plaintiff  upon  the  submitted  case. 


WRIGHT  v.  MILLER  et  aL 
(Supreme  Court.  General  Term,  Second  Department    February  18k  1808.) 

Rb8  Judicata. 

Where,  in  partition,  a  trustee  of  the  property  files  a  complaint  to  charge 
the  share  of  one  of  the  parties  with  money  alleged  to  have  been  advanced 
him,  and  the  claim  is  decided  against  the  trustee,  he  cannot  thereafter  main- 
tain an  action  to  charge  the  party's  share  of  the  proceeds,  though  in  the  lat- 
'  ter  case  a  special  agreement  to  charge  the  share  with  the  advance  is  alleged, 
which  was  not  alleged  in  the  former. 

Appeal  from  special  term,  Queens  county. 

Action  by  Benjamin  Wright  against  David  Miller  and  others.     Prom 
a  judgment  dismissing  the  complaint,  plaintiff  appeals.     Affirmed. 
Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ, 

D.  Edgar  Anthony,  for  appellant. 

Samuel  Keeler,  for  respondent  Miller. 

F.  P.  Bellamy  and  James  B.  Lockwood,  for  other  respondents. 

BARNARD,  P.  J.     The  plaintiff  was  a  trustee  under  the  last  will 
and  testament  of  Elizabeth  Ann  Wright.      The  trust  ceased  in  1871, 
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upon  the  death  of  Hannah  E.  Ryerson,  and  the  land  included  in  the 
trust  became  vested  in  the  heirs  at  law  of  Hannah  £.  Ryerson.  Charles 
£.  Miller  was  one  of  those  heirs.  The  plaintiff  continued  to  collect  the 
rents.  In  1876  Charles  E.  Miller,  who  owned  one  third  of  the  property,, 
sold  to  his  son  his  interest,  reserving  a  life  estate  therein  to  himself. 
Charles  E.  Miller  died  in  1884.  Before  his  death  there^was  pending  a 
partition  action,  and  after  his  death  all  his  heirs  at  law  were  brought  in. 
The  original  complaint  contained  an  averment  that  the  plaintiff  had  ad- 
vanced to  Charles  E.  Miller,  in  his  lifetime,  two  sums  of  money, — 
$14.35  and  $50;  and  the  plaintiff  asked  that  these  amounts  should  be 
paid  out  of  the  share  of  Charles  E.  MiUer  in  the  proceeds  of  sale.  This 
claim  was  disputed,  tried,  and  decided  against  the  plaintiff.  He  then 
instituted  this  action  to  charge  the  amount  so  advanced  upon  his  pro- 
ceeds of  sale  in  the  referee's  hands,  and  after  proving  the  advancement, 
and  giving  proof  tending  to  show  that  there  was  an  agreement  to  so 
charge  the  same,  made  by  Charles  E.  Miller  in  his  lifetime,  the  com- 
plaint was  dismissed,  upon  the  ground  that  the  question  had  been  Bnally 
settled  in  the  partition  action.  The  partition  action  made  no  averment  of 
a  special  agreement  to  charge  the  share  with  the  advance.  The  present  ac- 
tion does.  The  decision  in  the  partition  action  is  final.  It  refers  to  the 
same  items.  It  sought  to  charge  the  share  in  the  land  in  one  case,  and  the 
money,  the  proceeds  of  the  sale  of  the  land,  in  the  present  case.  The 
plaintiff  made  his  own  issue  in  the  partition  action,  and  was  defeated. 
The  addition  of  the  promise  in  the  second  action  does  not  change  the  rule. 
The  promise,  if  there  was  one,  was  involved  in  the  issue  in  the  partition, 
action;  and,  if  it  was  not  actually  litigated,  it  might  have  been.  The 
decision  dismissing  the  complaint  is  supported  by  the .  authorities. 
Pray  v.  Hegeman,  98  N.  Y.  851;  Manufacturing  Co.  v.  Walker,  114  N. 
Y.  7,  20  N.  E.  Rep.  625. 
The  judgment  should  be  affirmed,  with  costs.     All  concur. 


DODGE  et  al.  v.  OCKERHAU8EN. 

(Supreme  Court,  General  Term,  Second  Department.    February  18, 1898w) 

Nbgoti ablb  Instbumbnts—Indorsbhbnt— Counterclaim. 

A  note  passes  to  an  indorsee  free  of  any  counterclaim  that  may  have  ex- 
isted in  favor  of  the  maker  against  the  payee. 

Appeal  from  circuit  court,  Kings  county. 

Action  by  Arthur  M.  Dodge  and  others  against  Henry  A.  Ockerhausen 
to  recover  on  two  promissory  notes  for  $500  and  $519,  respectively, 
given  by  defendant  to  plaintiffs  in  renewal  of  a  certain  other  note,  for  $1- 
019.  The  note  for  $1,019  had  been  given  by  defendant  to  Keely  &  Son 
for  work  done  by  them  on  a  building.  Keely  &  Son,  being  indebted  to 
plaintiffs  in  this  amount  for  lumber  used  in  defendant's  buildings,  in- 
dorsed the  note  to  plaintiffs.  When  the  note  became  due  the  renewal 
notes  were  given  directly  to  plaintiffs  by  defendant.  Plaintiffs  had  judg- 
ment, which  was  entered  on  a  verdict  directed  by  the  court.  Defend- 
ant appeals.     Affirmed. 
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Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

EsselstjD,  Ketcham  &  Safford,  (Philo  P.  Safford,  of  counsel,)  for  ap* 
pellant. 

Randolph  Pannly,  for  respondents. 

PRATT,  J.  The  note  of  $1,019,  in  renewal  of  which  the  notes  in 
salt  were  given,  was  executed  for  a  good  consideration.  If,  at  the  time 
it  was  made,  any  counterclaim  existed  against  the  payee,  in  favor  of  the 
maker,  it  did  not  attach  to  the  note.  That  passed  to  the  indorsees  free 
from  any  set-off.  If  Keely  &  Son  had  a  cause  of  action  against  plaintiff 
for  delay  in  delivering  the  lumber,  they  have  it  yet.  There  is  no  evi- 
dence that  it  has  been  transferred  by  them  to  this  defendant.  The  court 
below  correctly  held  that  there  was  no  question  for  the  jury.  Judgment 
aflSrmed,  with  costs. 

(C7  Hun«  66.) 

P80PLB  «x  reL  ALL£N  v.  BADGLBT  at  sL,  Tax  Aflgessorft 

(Sapreme  Ck>urt,  Qenenl  Term,  Hecond  Department    Febraary  18, 1S98.) 

Taxation— Erbonbous  Absbssment. 

Laws  IbSO,  c.  269,  authorizing  a  review  on  certiorari  of  tax  assessments 
which  are  erroneoos  by  reason  of  inequality  in  having  been  made  at  a  higher 
proportionate  valuation  than  other  property  on  the  roll,  does  not  require  a 
comparison  of  all  the  property  on  the  roll  to  ascertain  the  inequality,  but  only 
of  the  adjoining  and  surrounding  property. 

Appeal  from  special  term,  Dutchess  county. 

Certiorari  by  Flavius  J.  Allen  against  C.  J.  Badgley  and  others,  tax 
assessors  of  the  town  of  Poughkeepsie,  to  review  an  assessment.  Judg- 
ment reducing  the  assessment,  from  which  the  assessors  appeaL  Af- 
firmed. 

Argued  before  DYKMAN  and  PRATT,  JJ. 

W.  Farrington,  for  appellants. 
W.  R.  Woodin,  for  respondents. 

PRATT,  J.  This  is  a  proceeding  by  certiorari  under  chapter  269, 
Laws  1880,  to  review  the  action  of  the  assessors  so  far  as  the  assessment 
of  the  real  estate  of  the  relator  is  concerned.  The  courts  will  not  strain 
to  find  occasion  to  review  and  change  the  valuation  set  upon  property 
by  officers  chosen  for  that  purpose.  It  is  only,  therefore;  where  mani- 
fest injustice  has  resulted  from  the  action  that  any  change  will  be  made. 
The  statute  chapter  269,  Laws  1880,  was  passed  to  give  a  summary 
remedy  to  an  aggrieved  taxpayer, — to  review  an  assessment  which  ia  er- 
roneous by  reason  of  overvaluation,  or  is  unequal,  in  that  the  assessment 
has  been  made  at  a  higlier  proportionate  valuation  than  other  real  or 
personal  property  on  the  same  roll  by  the  same  officers,  and  that  the 
petitioner  is  or  will  be  injured  by  such  illegal,  erroneous,  or  unequal 
assessment.  In  this  case  the  claim  was  that  the  assessment  upon  the 
relator's  property  was  unequal,  and  out  of  proportion  with  the  bulk  of 
property,  and  much  higher  than  other  property  upon  the  same  tax  roll. 
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That  issue  involved  primarily  a  question  of  fact.  The  only  question  of 
law  that  can  be  raised  is  whether  the  evidence  is  sufficient  to  bring  the 
case  within  the  terms  of  the  statute.  Undoubtedly  the  petitioner  must 
produce  sufficient  proof  to  satisfy  the  court  that  his  case  fairly  &lls 
under  the  scope  of  the  remedy  which  the  statute  provides.  There  are 
various  ways  iihwhich  assesBon  estimate  the  value  of  property  for  the 
purposes  of  taxation,  such  as  its  coets^  its  earning  capacity,  or  its  desir- 
ability  as  residence  property  or  as  &rming  land.  Each  of  these  esti* 
mates  is  considered,  and  it  is  one  of  the  difficulties  to  be  encountered 
by  the  court  in  reviewing  the  action  of  assessors  to  ascertain  accurately 
these  various  values.  Even  adjoining  farms  of  an  equal  number  of  acres 
may  be  very  unequal  in  value.  The  statute  does  not  seem  to  lay  down 
any  precise  rule,  but  the  court  of  appeals,  in  the  case  of  People  v.  Garter, 
109  N.  Y.  676, 17  N.  E.  Rep.  222,  says: 
*  Without  nndertaklng  to  define  the  precise  scope  of  the  remedy  for  dispropor 


tionate  valuations  of  property  given  by  the  act  of  1880.  we  think  it  may  be  safely 
said  that  the  petitioner  must  show  a  state  of  facts  from  which  t  presumption 
justly  arises  that  the  inequality  of  which  he  complains  will  subject  him  to  the 
payment  of  more  than  his  just  proportion  of  the  aggregate  tax,  and  that  this  pre- 
sumption is  not  raised  by  proof  that  in  a  particular  instance  property  is  assessed 


In  this  case  the  only  evidence  to  sustain  the  finding  of  inequality  in 
the  assessment  of  one  lot  was  that  the  assessment  of  one  adjoining  lot 
was  lower  in  amount.  It  cannot  be  necessary  that  every  piece  of  prop* 
erty  in  a  town  should  be  compared  with  the  property  upon  which  the 
tax  is  sought  to  be  corrected,  as  that  would  furnish  no  safe  or  proper 
rule;  but  it  must  be  of  the  surrounding  property  upon  the  same  roll 
thai  will  furnish  a  safe  test  of  comparison  with  the  property  in  question. 
In  this  case  many  pieces  of  real  estate  adjoining  and  surrounding  the 
relator's  property  were  compared  with  his  valuation,  both  in  regard  to 
farming  land  and  residence  property,  and  they  lairly  showed  a  lower 
assessment  than  that  put  upon  the  relator.  We  think  the  findings  of 
fact  made  by  the  court  below  are  fully  sustained  by  the  evideacOi  and 
that  the  conclusions  of  law  are  correct.     Judgment  affirmed. 


In  re  ROGERS  AVBl 

(Supreme  Court,  Special  Term,  Kings  Conaty.    December,  1S86.) 

Opening  Strbst— Asbbssmbnt  09  Bensfits. 

Where  a  statute  providing  for  opening  streets  limits  thi  district  of  assess- 
ment to  the  center  of  the  block  between  the  street  opened  and  the  next  street, 
it  is  a  fair  rule  to  assess  the  cost  of  the  land  taken  for  each  block  of  the 
street  upon  the  property  fronting  on  such  block. 

SaHB— RJEFORT  OF  COMMISSIONBBS— RbYIBW. 

The  report' of  commissioners  of  estimate  and  appraisement  allowing  com* 
pensation  and  making  assessments  for  opening  a  street  must,  so  far  as  mat- 
ters of  fact  are  involved,  be  viewed  with  the  same  favor  as  the  verdict  of  a 
jury,  and  to  impeach  it  it  must  aflSrmatively  and  clearly  be  shown  to  be 
against  the  evidence. 
Eminent  Domain— Constitutional  Law. 

Laws  1869,  c.  670,  providing  for  the  appointment  of  commissioners  to  lay 
out  a  plan  for  roads  and  streets  in  Kings  county,  the  subsequent  opening  of 
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which  is  discretionary  with  the  varions  town  anthorities,  Tiolates  the  con- 
stitutional provision  against  talcing  property  without  compensation,  in  so 
far  as  it  provides  that  upon  the  opening  of  a  street  no  compensation  shall  be 
paid  the  owner  of  the  land  talcen  for  any  bnildings  erected  after  the  filinflr  of 
the  map  of  such  street,  since  thus  restricting  the  use  of  the  land  is  taking 
property. 

Proceedings  to  open  Rogers  avenue  in  the  town  of  *Flatbash.  The 
commissioners  made  a  report  awarding  compensation  for  the  land 
taken,  and  assessing  the  property  liable  therefor,  and  move  for  its  con- 
firmation.    Motion  denied.  . 

F.  E.  Dana,  for  the  motion. 
William  J.  Gajnor,  contra. 

CULLEN,  J.  The  report  of  the  commissioners  of  estimate  and  ap- 
praisement, so  far  as  matters  of  fact  are  involved,  is  viewed  with  the  same 
favor  as  the  verdict  of  a  jury.  To  impeach  it,  it  must  affirmatively 
and  clearly  be  shown  to  be  against  the  evidence.  In  re  Furman  St. ,  17 
Wend.  649;  In  re  John  and  Cherry  Sts.,  19  Wend.  659.  Here  such 
fact  does  not  appear,  and  therefore  the  court  will  only  review  the  prin- 
ciples or  rules  upon  which  the  commissioners  act. 

As  to  the  assessment,  I  can  find  no  error.  The  statute  limits  the 
district  of  assessment  to  the  center  of  the  block  between  the  street 
opened  and  the  street  next  adjoining  thereon,  unless  the  board  of  im- 
provement determine  in  its  resolution  to  make  the  improvement  to  ex- 
tend to  such  district.  No  such  determination  was  made  in  this  case. 
The  existence  of  Prospect  street,  and  its  adoption  on  the  permanent 
plan,  I  think  is  established.  The  commissioners,  therefore,  rightly  de- 
termined the  distance  of  assessment.  The  rule  adopted  by  them  was 
to  assess  the  cost  of  the  land  taken  for  each  block  of  the  street  upon 
the  property  fronting  upon  such  block;  or,  in  other  words,  to  make 
each  block  pay  for  the  land  taken  for  such  block.  This  rule  not  only 
seems  to  me  fair  in  principle,  but  has  been  the  one  adopted  in  every 
street  opening  that  has  come  under  my  observation.  While  it  is  easy 
to  suggest  cases  in  which  it  might  be  inapplicable,  I  do  not  see  that 
this  case  is  taken  out  of  the  general  rule.  • 

The  awards  to  Morran  and  Tierney  are  objected  to  by  those  owners 
because  the  commissioners  have  allowed  no  compensation  for  build- 
ings, or  parts  thereof,  lying  within  the  limits  of  the  street  opened  by 
these  proceedings.  The  fact  is  admitted,  and  the  action  of  the  com- 
missioners is  defended  on  the  ground  that  the  act  of  1869  (chapter 
670)  for  the  appointment  of  commissioners  to  lay  out  a  plan  for  roads 
and  streets  in  the  county  of  Kings,  directs  that,  if  any  builduigs  shall 
be  erected  on  the  line  of  any  avenue  or  street,  as  laid  out  on  said  plan, 
after  the  filing  of  the  map  thereof,  no  compensation  shall  be  paid  to 
the  owner  thereof  upon  the  opening  of  the  street.  If  this  provision  be 
valid,  the  action  of  the  commissioners  is  justified,  but  the  objectors 
claim  that  the  provision  is  unconstitutional  and  void.  Provisions  sim- 
ilar to  the  one  in  question  are  common.  Their  validity  has  been  chal- 
lenged, but  the  precise  point  apparently  decided  in  only  two  reported 
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8,  in  both  of  which  they  were  upheld.  In  re  Furman  St.,  17 
Wend.  649;  In  re  One  Hundred  and  Twenty-Seventh  St.,  66  How.  Pr. 
60.  The  former  case  arose  in  the  city  of  Brooklyn.  Though  the  case 
arose  in  1836,  the  statute  laying  out  the  streets  and  containing  the  pro- 
visions complained  of  was  passed  in  1816.  Justice  Bronson  upheld 
the  validity  of  this  provision  on  two  grounds:  First,  that  at  the  time 
of  the  passage  of  the  act  there  was  no  inhibition  in  the  constitution  of 
the  state  against  taking  private  property  without  compensation;  second, 
that  the  landowner  received  compensation  through  the  enhanced  value 
of  his  lands  by  reason  of  the  adoption  of  the  general  plan  of  streets. 
The  second  case  arose  in  the  city  of  New  York,  but  the  street  opened 
was  laid  oat  by  an  act  passed  in  1813,  which  directed  that  the  compen- 
sation should  be  made  for  buildings  subsequently  erected  on  the  street. 
The  decision  of  the  Furman  Street  Case  is  said  to  have  been  approved 
by  the  court  of  erroirs  in  1843  in  the  case  of  Jackson  v.  Mayor  of  Brook- 
lyn and  Silliman  v.  Same,  (not  reported,)  on  the  ground  that  the  pro- 
hibition was  constitutional,  because  it  did  indirectly  provide  full  com- 
pensation by  the  conversion  of  county  farms  into  city  lots.  See  opin- 
ion in  Re  Wall  St.,  17  Barb.  617.  But  the  validity  of  the  act  under 
eiamination  in  this  case,  passed  since  the  constitution  of  1846,  can  be 
upheld  on  neither  of  the  grounds  of  the  decision  of  Judge  Bronson,  nor 
of  the  court  of  errors.  Private  property  cannot  be  taken  without  com- 
pensation«  and,  where  the  compensation  is  not  made  by  the  state,  it 
most  be  determined  by  a  jury,  or  commissioners  appointed  by  a  court 
of  record.  This  is  not  a  case  where  compensation  is  made  by  the  state, 
Dor  is  it  a  state  improvement.  Sage  v.  City  of  Brooklyn,  89  N.  Y.  189. 
Therefore,  if  the  increase  of  the  value  of  his  property  is  compensation 
for  the  deprivation  of  the  unrestricted  right  to  use  the  land,  interme- 
diate the  adoption  of  the  plan  and  the  opening  of  the  street,  it  is  so 
solelj  by  the  fiat  of  the  legislature.  But  if  it  were  actually  the  fact, 
neither  the  legislature  nor  the  courts,  under  the  constitution  of  1846, 
are  competent  to  ascertain  it.  That  must  be  done  by  a  jury,  or  by  com- 
missioners appointed  by  a  court  of  record.  In  re  Middleton,  82  N. 
V.  196;  Menges  v.  City  of  Albany,  66  N,  Y.  374.  The  Case  of  One 
Bandred  and  Twenty -Seventh  St.  was  doubtless  well  decided  if  it  con- 
adered  the  act  of  1813,  and  filing  the  map  thereunder,  worked  a  limited 
appropriation  of  the  land  as  of  such  time.  But  the  opinion  of  Justice 
Daniels  placed  his  decision  not  only  on  that  ground,  but  goes  to  the  ex- 
terjt  of  holding  that  this  restriction  on  the  right  to  place  buildings  upon 
the  line  of  future  highways  is  not  taking  property.  I  cannot  assent  to 
this  contention.  All  the  cases  cited,  save  this,  conceded  that  the  re- 
striction is  a  taking  of  the  land  to  a  certain  extent.  It  may  well  be  that 
*iie  only  purpose  for  which  the  land  can  possibly  be  used  is  for  the  erec- 
tion of  buildings.    It  is  said  by  Judge  Earl  in  Re  Jacobs,  98  N.  Y.  98: 

^  *One  may  he  deprived  of  his  liberty  and  his  •constitutional  right  thereto  vio- 
li;ed,  wiihbat  the  actual  restraint  of  bis  person.  Liberty,  in  its  broad  sense,  as 
^derstood  In  this  country,  means  not  only  the  right  of  freedom  from  servitude, 
VRftraint,  or  imprisonment,  but  the  right  of  one  to  use  his  faculties  in  all  law- 
Sal  ways,  to  earn  his  livelihood  in  any  lawful  calling,  and  to  pursue  any  lawful 
*nde  or  vocation. " 
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So  the  right  to  property  includes  the  right  to  use  that  property  foi 
any  lawful  purpose  of  profit  to  the  owner.  People  v.  Marx,  2  N.  £. 
Rep.  29.  Whenever  that  right  is  restricted,  property  is  taken, 
within  the  meaning  of  the  constitution.  Doubtless  all  property  is  sub- 
ject to  the  police  power  of  the  state,  and  to  the  rule  sic  utere  tuo,  etc 
But,  palpably,  an  enactment  that  one  shall  not  improve  his  property,  ia 
order  that,  incase  the  public  should  acquire  it,  it  may  purchase  it  cheap, 
is  no  exercise  of  the  police  power.  There  is  no  provision  in  the  act  of 
1869  for  compensating  the  owner  for  this  deprivation  of  the  right  to  nse 
his  land.  In  my  opinion,  therefore,  the  direction  contained  in  that  act, 
that  he  shall  receive  nothing  for  his  building,  is  void.  I  do  not  say 
that  when  a  highway  is  laid  out,  and  provision  made  for  its  speedy  and 
certain  opening,  buildings  could  be  erected  to  enhance  the  damages. 
But  there  is  no  direction  to  open  the  streets  laid  out  under  the  act  of 
1869.  The  opening  of  such  streets  is  entirely  discretionary  with  the 
various  town  authorities.  Decades  not  only  may,  but  doubtless  will, 
elapse  before  the  majority  of  such  streets  are  op^ed.  Siven  in  the  Case 
of  One  Hundred  and  Twenty-Seventh  St. ,  New  Yoi^  cited  above,  ovw  60 
years  intervened  between  the  laying  out  of  the  street  and  the  compensa- 
tion to  the  owners  of  the  land.  Tlie  report  must  be  sent  back  to  the 
commissioners,  with  instructions  to  estimate  and  allow  for  the  damages 
to  buildings  on  the  line  of  the  street,  and  to  modify  their  awards  and  as- 
sessments accordingly. 


8KINNBR  et  al.  v.  PROSPECT  PARE  ft  a  I.  R.  Co..  (two  cases.) 

(Supreme  Coart,  General  Term.  Second  Department    Febraary  18, 1898.) 

AccznBirr  at  Railboad  Cbobsiho— Contributoby  Nbgligbncb— Eytdbncb. 

In  an  action  against  a  railroad  company  to  recover  for  the  alleged  negli- 
gent killing  of  plaintiff's  intestate,  it  appeared  that  deceased,  while  driving 
over  defendant's  track  at  a  highway  crossing,  was  struck  by  an  engine  which 
was  running  at  the  rate  of  45  miles  per  hour.  Ko  signal  was  given  of  its  ap- 
proach, and  the  view  of  the  track  was  so  obstructed  by  trees  that  deceased 
could  not  see  it  until  his  horse  was  almost  on  it.  He  then  tried  to  hold  in 
the  horse,  but  was  unable  to  do  so.  Persons  who  were  near  at  the  time  of  the 
accident  testified  that  they  did  not  hear  the  engine  until  it  was  very  near  the 
crossing.  Held,  that  such  facts  were  sufficient  to  support  a  finding  that  de< 
ceased  was  free  from  contributory  negligence. 

Appeal  from  circuit  court,  Kings  county. 

Two  actions — one  by  Henry  H.  Skinner  and  Sarah  H.  Skinner,  ad- 
ministrators of  Herbert  W.  Skinner,  deceased,  and  the  other  by  the  same 
plaintiffs,  as  administrators  of  Charles  B.  Skinner,  deceased — against 
the  Prospect  Park  4  Coney  Island  Railroad  Company,  to  recover  for  the 
alleged  negligent  killing  of  plaintiffs'  decedents  by  defendant.  From 
a  judgment  in  favor  of  plaintiffs,  and  from  an  order  denying  a  new  trial 
in  each  case,  defendant  appeals.     Affirmed. 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Morris  &  Whitehouse,  for  appellant. 

FuUerton  <&  Rushmore,  (Charles  J.  Patterson,  of  counsel,)  for  respond- 
ent 
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PRATT,  J.     The  testimony  anthorized  the  jury  to  beliere  that  a 

casoal  or  wild-cat  train  of  defendant  was  driven  through  a  frequented 

street,  and  over  a  crossing,  at  a  rate  of  45  or  50  miles  an  hour,  without 

ringing  a  bell  or  blowing  a  whistle.     The  verdict  having  been  in  favor 

of  plaintiffs,  we  must  treat  those  facts  as  established,  and  they  justified 

a  finding  that  defendants  were  negligent.     The  important  question  is 

whether  the  two  juries  were  justified  in  finding  that  the  deceased  were 

free  from  contributory  negligence.     Ordinarily,  where  a  person  is,  in  broad 

daylight,  killed  upon  a  railroad  crossing,  it  is  in  consequence  of  negli<> 

genee  upon  the  part  of  himself,  or  some  one  who  controls  his  course.     In 

the  present  case  that  inference  is  sought  to  be  overthrown  by  showing  a 

state  of  circumstance  that  otherwise  explain  the  accident.     Several 

witnesses  agree  that  the  customary  signals — whistle  and  bell — were  not 

given.     Their  absence  does  something  to  explain  the  accident  without 

negligence  on  the  part  of  the  deceased.     Hearing  a  moving  train  depends 

so  much  upon  the  condition  of  the  atmosphere,  the  direction  of  the 

wind,  the  state  of  the  roadbed,  and  the  construction  of  the  engine  and 

cars,  and  perhaps  other  conditions,  that  it  may  well  be  that  in  many 

cases  one  may  listen  attentively,  and  yet  not  be  adequately  warned  of 

a  train's  approach.     Several  of  the  witnesses  who  saw  this  train  testify 

that,  although  they  listened,  they  did  not  hear  it;  and  the  deceased, 

who  were  in  a  moving  vehicle,  would  be  in  a  less  favorable  position  to 

hear  than  some  of  the   witnesses  so  testifying.     If  the  witness  who, 

while  hanging  clothes  in  her  yard,  saw  the  train  coming,  but  could  not 

hear  it,  and  being  for  that  reason  apprehensive  that  deceased  might  not 

hear,  screamed  to  them,  to  notify  them  of  their  danger,  it  may  well  be 

that  they  could  not  hear,  no  matter  how  carefully  they  listened.     The 

testimony  shows  that  the  sides  of  the  crossroad  down  which  deceased  were 

passing  were  lined  with  trees  and  shrubs,  as  was  also  the  road  through 

which  the  train  was  going.     It  is  shown  that  from  where  the  deceased 

were  passing  the  railroad  track  was  not  visible  until  the  wagon  passed 

the  sidewalk,  and  the  head  of  the  horse  was  almost  upon  the  rail  track. 

It  appears  that  at  that  moment  the  driver  tried,  ineffectually,  to  hold 

in  his  horse.     Most  likely  the  horse  at  the  same  time  discovered  the 

train,  and  in  consequence  became  unmanageable.     Upon  all  the  iiacts, 

we  are  satisfied  with  the  verdicts.     Appellants  do  not  claim  that  any 

errors  were  made  in  stating  the  rules  of  law.     None  are  claimed,  except 

in  refusing  to  nonsuit,  and  in  that  respect  we  think  the  court  below  was 

right.    Judgments  affirmed,  with  costs.     All  concur. 


(66  Hun,  6M,  68&) 

BISSON  6t  al.  v.  WEST  SHORE  R  00.  et  aL 

SAME  ▼.  DEPEW  et  al. 

(Supreme  Ooort,  General  Term,  Fifth  Department    Jannary  18,  1898.) 

WlU«— COBBTBUCnOlf. 

Testator  de vised  his  land  to  hiB  wife  for  life,  and  after  her  death  to  hl» 
heirs  and  his  wife's  heirs,  their  heirs  and  assigns,  forever,  share  and  share 
alike.    The  families  of  the  relatives  of  testator  and  his  wife  were  notl: 
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gosed  of  equal  numbers  of  persons.    EM,  that  on  the  wife's  death  the  then 
eirs  of  testator  and  of  the  wife  took  an  undivided  interest  in  the  land,  aa 
members  of  the  same  class,  per  capita,  and  not  per  stirpes. 

Appeal  from  special  term,  Erie  county. 

Actions  by  Jacob  Bisson  and  others  against  the  West  Shore  Railroad 
Company  and  others,  and  by  the  same  plaintiffs  against  Chauncey  M. 
Depew  and  others,  for  partition.  Prom  the  final  judgments  in  the  re- 
spective actions,  and  also  from  amended  interlocutory  judgments,  de- 
fendants appeal.     Affirmed. 

Argued  before  D  WIGHT,  P.  J.,  and  MACOMBER  and  LEWIS,  J  J. 

Charles  A.  Pooley,  for  appellants.  * 

The  distribution  of  estates  per  stirpes  among  the  representatives  of  deceased 
persons  is  well  established  as  the  most  equitable  disposition.  Clark  ▼.  Lynch, 
46  Barb.  68.  Where  the  gift  is  to  persons  in  different  degrees  of  relationship  to 
the  testator,  an  intent  to  divide  per  capita,  rather  than  per  stirpes,  must  be  shown, 
by  the  unmistakable  terms  of  the  will.  Clark  v.  Lynch,  46  Barb.  68;  Coster  ▼. 
Butler.  68  How.  Pr.  811.  The  use  of  the  word  ''heirs"  in  place  of  the  words 
"brothers  and  sisters,"  and  ** nephews  and  nieces."  indicates  that  collateral  rel- 
atives of  the  testator  and  of  the  testator's  wife  should  take,  not  individually, 
but  in  families,  or  per  stirpes.  Balcom  v.  Haynes,  14  Allen.  204;  Woodward  v. 
James,  44  Hun.  95.  Where  the  estate  is  to  be  divided  ** equally"  or  "share  and 
share  alike, "  if  these  words  can  be  satisfied  under  a  division  among  the  bene- 
ficiaries per  stirpes,  such  division  will  be  made.  Bassett  v.  Granger,  100  Mass. 
348;  Holbrook  v.  Harrington,  16  Gray,  102;  In  re  Paton,  41  Hun.  497;  Id.,  Ill  N.  T. 
480,  18  N.  E.  Rep.  626;  Vincent  v.  Newhouse.  83  N.  Y.  505;  Ferrer  v.  Pyne,  81 
N.  T.  281.  At  the  death  of  the  testator  an  undivided  one-half  interest  in  all  his 
real  estate  vested  in  his  heirs  as  a  class  subject  to  his  wife's  life  estate.  Camp- 
bell V.  Rawdon,  18  N.  Y.  412;  Lane  v.  Brown.  20  Hun,  882;  2  Redf.  Wills.  (4th 
Ed.)  p.  10,  §  2,  note  5;  Id.  p.  11,  note  5.  At  the  death  of  testator  an  undivided 
one-half  interest  in  all  his  real  estate  vested  in  the  heirs  apparent  of  the  testator's 
wife,  as  a  class,  subject  to  her  life  estate,  and  subject,  also,  to  open  and  let  in 
those  who  afterwards  came  within  the  class.  4  ELcnt,  Comm.  (13th.  £d.)  §  203, 
^26,)  note  6;  Id.  §  212  (236;)  Heard  v.  Horton,  1  Denio,  165. 

Joshua  A.  Burr,  Jr.,  for  respondents. 

LEWIS,  J.  This  action  and  an  action  by  the  same  plaintiffs  against 
Chauncey  M.  Depew  and  others  were  brought  for  the  partition  of  certain 
real  property  in  the  town  of  Cheektowaga,  county  of  Erie.  The  same 
question  arises  in  both  actions.  The  same  counsel  represent  the  par> 
ties  in  both  actions.  Louis  Wackerman,  the  common  source  of  title, 
died  possessed  of  the  premises  in  question,  leaving  a  last  will  and 
testament,  bearing  date  the  27th  day  of  June,  1861,  in  which  he  dis- 
poses of  the  property  in  controversy  by  the  following  clause: 

"To  my  said  wife.  Maria  Bernhardina  Wackerman,  I  give  and  bequeath  all  my 
real  estate  that  I  may  die  seised  with,  for  and  during  the  term  of  her  natural  life, 
provided  she,  my  said  wife,  shall  remain  my  widow,  aqd  from  and  after  her  de- 
cease or  marriage,  which  shall  first  happen.  I  give,  devise,  and  bequeath  all  my 
said  real  estate  unto  my  heirs  and  my  said  wife  Maria  Bernhardina's  heirs,  their 
heirs  and  assigns,  forever,  share  and  share  alike. " 

The  testator  died  in  the  month  of  September,  1868.  Thereafter,  and 
on  the  29th  day  of  November,  1881,  the  said  Maria  Bernhardina  died, 
never  having  married.  There  were  never  born  to  the  said  Louis  and 
Maria  any  children,  except  one  son,  who  died  in  infancy,  before  the 
date  of  the  death  of  his  father.  At  the  date  of  the  death  o!  TiOnis  Wack- 
erman, there  was  no  person  or  persons  answering  the  description  of  liuirji 
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at  law  of  the  said  Louis  Waokerman,  who  were  also  possible  heirs  at 
law  of  the  said  Maria  Bemhardina  Wackerman.  Neither  the  said  Louis 
Wackerman  nor  the  said  Maria  left,  them  surviving,  any  child  or  chil- 
dren, nor  descendants  of  deceased  children,  nor  father  nor  mother.  At 
the  date  of  the  death  of  said  Louis  Wackerman,  those  persons  who  would 
then  answer  the  description  of  his  heirs  at  law  were  three  brothers  and 
seven  nephews  and  nieces.  Four  of  said  nephews  and  nieces  were  chil- 
dren of  one  of  the  brothers  of  the  deceased.  Three  nieces  were  children 
of  another  deceased  brother.  Besides  these,  he  left  no  other  heirs  at 
law.  At  the  date  of  the  death  of  the  testator,  those  persons  who  would 
at  that  time  have  answered  the  description  of  heirs  at  law  of  his  wife, 
had  she  at  that  time  died  intestate,  were  three  nephews  and  three  nieces, 
whc  were  children  of  a  deceased  brother;  a  niece,  who  was  the  child  of 
another  deceased  brother  of  the  said  Maria,  and  whose  name  was  Cath- 
arine Eltman;  and  two  nephews  and  two  nieces,  who  were  children  of  a 
deceased  sister  of  the  said  Maria.  Intermediate  the  time  of  the  death 
of  Loais  Wackerman  and  the  death  of  his  widow,  various  changes,  by 
death  and  otherwise*  occurred  in  the  families  of  the  brothers  and  sisters 
of  the  testator,  and  the  families  of  the  brothers  and  sisters  of  Maria  Bem- 
hardina. But,  from  the  view  we  have  taken  of  the  question  involved, 
it  is  not  important  that  the  details  of  these  changes  should  be  stated. 
Had  the  testator  died  intestate,  his  heirs  at  law  at  the  time  of  his  death 
would  have  been  ten  in  number,  representing  five  different  families  or 
stocks.  At  the  time  of  the  death  of  his  wife,  they  would  have  been 
fourteen  in  number,  representing  four  stocks;  one  of  his  brothers,  dur- 
ing this  period,  having  died  intestate  without  descendants.  One  of  his 
nieces  had  died  leaving  four  children.  The  only  change  that  took  place 
during  this  period  in  the  heirs  of  Mrs.  Wackerman  was  that  caused  by 
the  death  of  a  niece,  who  died  intestate,  leaving,  her  surviving,  six  chil- 
dren. Had  Maria  Bemhardina  died  intestate,  her  heirs  at  law  at  the 
time  of  her  death  would  have  been  sixteen  in  number,  representing  three 
stocks.  Prior  to  the  commencement  of  these  actions  the  heirs  of  Louis 
Wackerman  and  Catharine  Eltman,  who  represented  one  of  the  three 
stocks  of  the  heirs  of  Maria  Bemhardina,  conveyed  all  of  their  interests 
in  a  portion  of  the  premises  to  the  defendant  the  West  Shore  Railroad 
Company,  and  they  conveyed  all  their  interests  in  the  remaining  por- 
tion of  the  premises  to  the  defendant  Chauncey  M.  Depew.  The  actions 
were  referred  to  a  referee  to  hear  and  determine,  and  he  found,  as  one 
of  his  conclusions  of  law,  "that  under  the  last  will  and  testament  of  th<i 
said  Louis  Wackerman,  deceased,  all  those  persons  who  at  the  date  of 
the  termination  of  the  particular  estate  thereby  granted,  to  wit,  upon 
the  death  of  the  said  Maria  Bemhardina  Wackerman,  his  wife,  would 
answer  the  description  of  heirs  at  law  either  of  the  said  Louis  Wacker- 
man or  of  the  said  Maria  Bemhardina  Wackerman,  took  an  undivided 
interest  in  the  land,  as  members  of  the  same  class,  per  capita,  and  not 
per  stirpes."  The  plaintiff  is  one  of  the  heirs  at  law  of  Mrs.  Wacker- 
man. 

The  appellants  contend  that  the  referee  should  have  found  that,  under 
said  willy  one  undivided  half  part  of  the  premises  of  which  Louis  Wack- 
v.22N.Y.s.no.l — 3 
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erman  died  seised  became  vested,  per  stirpes  and  not  per  capita^  in  the 
heirs  of  said  Louis  Wackerman)  and  the  other  undivided  half,  in  like 
manner,  in  the  heirs  of  his  wife,  and  this  presents  the  question  in  con- 
troversy between  the  parties. 

The  language  of  the  bequest  is,  ''I  give,  devise,  and  bequeath  all  of 
my  said  real  estate  unto  my  heirs  and  my  said  wife  Maria  Bemhardina's 
heirs,  their  heirs  and  assigns,  forever,  share  and  share  alike."  We  think 
the  testator  intended  to  make  but  one  dass,  composed  of  his  own  and  of 
his  wife's  heirs,  and  intended  they  should  share  and  share  alike  in  the 
premises.  The  beneficiaries  had  equal  claims,  so  far  as  appears,  upon  the 
testator's  bounty,  and  the  bounty  of  his  wife.  He  clearly  intended  that 
his  wife's  heirs  should  participate  equally  with  his  own  in  the  property. 
As  we  have  seen,  the  families  of  the  relatives  of  the  testator  and  his  wife 
were  not  composed  of  equal  numbers  of  persons.  Catharine  Mtman  was 
Che  sole  representative  of  one  of  the  families  of  Mrs.  Wackennan's  relar 
t&ves.  Another  famUy  was  composed  of  six  persons.  It  la  not  at  all 
probable  that  the  testator  intended  that  Catharine  should  receive  as 
much  as  all  of  the  six  children  of  another  family.  like  illustrations 
appear  in  the  families  composing  his  own  heirs.  No  distinction,  appar- 
ency, was  attempted  to  be  made  between  them.  His  and  his  wife's 
heirs  are  placed  upon  the  same  basis,  and  are  treated  alike.  This  con* 
Btruction  accords  with  the  language  of  the  will,  and  gives  efifeot,  we 
think,,  to  the  evident  intention  of  the  testator.  This  being  a  devise  to  a 
class,  and  the  direction  being  that  the  estate  shall  be  divided  equally, 
or  share  and  share  alike,  l^e  members  of  the  dass  take  per  capita;  there 
being  nothing  in  the  will  showing  a  contrary  intent.  And  this  is  so 
even  if  the  devisees  stand  in  different  degrees  of  consanguinity  to  the  tes* 
tator.  Myres  v.  Myres,  23  How.  Pr.  410;  Stevenson  v.  Lesley,  70 
N.  Y.  512;  In  re  Verplanck,  91  N.  Y.  439;  Graves  v.  Graves,  55  Hun, 
58.^  This  case  was  affirmed  in  the  court  of  appeals.  126  N.  Y.  636, 
27  N.  £.  Rep.  411.  By  this  will  Mrs.  Wackerman  was  given  a  life 
estate  in  the  premises.  She  survived  her  husband.  It  was  a  case, 
therefore,  of  the  postponement  of  the  vesting  in  possession  of  a  devise 
made  to  a  dass  until  a  period  subsequent  to  the  death  of  the  testator. 
In  such  cases  every  person  answering  the  description  of  a  member  of  the 
dass  at  the  time  fixed  for  the  division  of  the  estate  will  be  entitled  to  a 
share  in  it.  Teed  v.  Morton,  60  N.  Y.  606;  Stevenson  v.  Lesley,  supra. 
This  rule  was  adopted  by  the  referee  in  his  report.  We  have  examined 
the  authorities  referred  to  in  the  appellants'  brief,  and  think  they  fail 
to  sustain  their  contention.  The  judgment  appealed  from  should  be  af- 
firmed, with  costs  against  the  appellants;  and  the  same  disposition  should 
be  made  of  the  case  of  the  plaintiffs  against  Chauncey  M.  Depew  and 
others.     All  concur. 

^SN.  T.  8app.«84. 
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(e7  Hon,  96.) 

ROWLEY  V.  SWIFT. 

(Supreme  Oonrt,  General  Term,  Second  Department    Febraary  18, 1898.) 

PLSADnre — Suffigibnct  op  Complaikt. 

A  complaint  showing  that  plaintiff  paid  and  advanced  to  defendant  a  cer- 
tain sum  of  money  for  stock,  and  that  defendant,  as  part  of  the  transaction, 
gave  plaintiff  a  written  agreement  to  make  good  that  amount  at  any  time 
after  the  expiration  of  one  year  from  the  transfer  of  the  stock  and  receipt  by 
him  of  the  money,  states  a  cause  of  action,  whether  the  transaction  be  re- 
garded as  an  agreement  for  reconveyance  of  the  stock  on  request  after  a  year, 
or  « loan  on  the  stock. 

Appeal  from  special  term,  Dntchess  couDty. 

Action  by  Charles  M.  Rowley  against  Thomas  J.  Swift.     A  demnrrer 
to  the  complaint  was  overruled.     Defendant  appeals.     Affirmed. 
Argued  before  DYKMAN  and  PRATT,  JJ. 

Henry  M.  Taylor,  for  appellant. 
John  H.  Miller,  for  respondent. 

PRATT,  J.  This  is  an  appeal  from  a  judgment  entered  on  an  order 
OFermling  a  drasurrer  to  the  complaint,  based  upon  the  ground  that  no 
cause  of  action  was  stated  therein.  The  court  below,  in  deciding  the 
case,  said: 

"The  complaint  states  that  the  plaintiff  paid  and  advanced  to  the  defendant 
$1,250,  for  certain  stock;  that,  as  part  of  the  transaction,  the  defendant  gave 
plaintiff  a  written  agreement  that  he  would  make  good  that  amount  to  the  plain- 
tiff at  any  time  after  the  date,  one  year  from  the  transfer  of  the  stock,  and  the 
receipt  bv  him  of  the  money.  Whether  this  transaction  was  one  for  a  reconvey- 
ance of  the  stock  upon  request  after  the  year,  or  was  a  loan  upon  the  stock,  paj- 
able  at  the  end  of  the  year,  is  immaterial  A  good  caose  of  action  existed  m 
either  eaae. " 

This  memorandum  expresses  the  point  in  a  nutshell.  It  is  dear  that 
the  agreement  was  to  make  good  $1,250  after  one  year.  What  did  the 
parties  mean  by  the  words  ''make  good,''  unless  they  meant  that  defend- 
ant should  pay  that  amount  to  the  plaintiff?  Nothing  but  that  could 
have  been  intended.  The  consideration  was  the  advance  to  the  defend- 
ant of  the  tl, 250,  and  the  note  or  memorandum  refers  specifically  to 
that  amount.  If  the  transaction  had  been  an  absolute  purchase  and  sale 
of  the  stock,  there  would  have  been  no  agreement  in  writing  to  make 
good  to  the  plaintiff  the  money  advanced.  If  the  memorandum  did  not 
express  the  whole  agreement  between  the  parties,  or  any  condition  was 
attached  to  it,  it  was  subject  of  proof  upon  the  trial  on  the  part  of  the 
defendant.  The  plaintiff  averred  enough  to  make  a  prima  facie  case  by 
counting  upon  tlie  promise,  in  writing,  to  pay  the  $1,250  at  the  end  of 
a  year,  the  promise  being  absolute,  and  referring  solely  to  the  money 
advanced.  The  promise  does  not  refer  to  the  stock  at  all.  The  com- 
plaint possibly  is  inartificially  drawn,  but  it  is  not  necessary  for  a  pleader 
to  state  the  legal  effect  of  the  facts  alleged,  as  the  court  will  render  such 
judgment  as  the  facts,  when  proved,,  warrant,  (Hemingway  v.  Poucher, 
98  N.  Y.  281-287;)  and  the  court  is  not  precluded  from  giving  such  a 
judgment  by  the  plaintiff  averring  an  erroneous  conclusion  of  law, 
(Chatfield  v.  Simonsou,  92  N.  Y.  218»  and  cases  cited.)     The  advance 
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of  the  money,  the  delivery  of  the  stock,  and  the  promise  to  repay  or 
make  good  the  money  after  one  year,  constituted  one  transaction.  These 
facts,  when  analyzed,  mean  that,  as  a  consideration  for  the  advance  of 
the  money,  50  shares  of  stock  should  be  delivered,  and  that,  after  one 
year,  the  defendant  should  make  good  to  the  plaintiff  the  money  re- 
ceived. If  there  was  any  agreement  outside  of  the  memorandum  that 
plaintiff  should  return  the  stock,  or  its  value  be  estimated,  it  was  avail- 
able as  matter  of  defense.  It  is  true  the  agreement  does  not  say  how  he 
shall  "make  it  good;"  but,  admitting  by  demurrer  that  he  made  such  a 
promise,  the  presumption  is  that  he  should  make  it  good  in  the  only 
practicable  way, — by  paying  that  amount  of  money. 
Judgment  affirmed,  with  costs. 


(67  Hun,  101.) 

BEARDSLBY  v.  COOK. 

(Supreme  Court,  General  Term,  Second  Department    Febmary  18. 1888.) 

Obdbbs— Interpretation. 

An  accepted  order,  that  defendant  should  pay  plaintiff  "from  the  last  pay- 
ment to  be  made"  on  a  contract  for  building  certain  houses,  does  not  mean 
that  plaintiff  must  take  the  risk  whether  the  last  payment  under  the  contract 
should  ever  become  due,  but  that  defendant  should  always  keep  enough  back 
to  pay  plaintiff's  claim. 

Appeal  from  circuit  court,  Dutchess  county. 

Action  by  Charles  Beardsley  against  George  H.  Cook  on  an  acoeptod 
order.  From  a  judgment  entered  on  a  trial  before  a  judge  without  a 
.  jury,  defendant  appeals.     Affirmed. 

Defendant  was  the  owner  of  certain  buildings  in  process  of  construc- 
tion by  Davis  &  Fay,  contractors.  The  contractors,  being  indebted  to 
plaintiff  for  labor  and  building  materials  furnished  for  defendant's  build- 
ings, drew  an  order  in  favor  of  plaintiff,  which  recited  that  defendant 
should  ^'retain  and  pay  to"  plaintiff  $1,175  "from  the  last  payment  to 
be  made"  on  account  of  the  contract  for  the  buildings,  which  order  was 
accepted  by  defendant. 

Argued  before  DYKMAN  and  PRATT,  JJ. 

Clapp  &  Mason,  (John  H.  Clapp,  of  counsel,)  for  appellant. 
Edward  Crummey,  for  respondent. 

PRATT,  J.  This  is  an  appeal  from  a  judgment  entered  upon  a  trial 
before  a  judge  of  this  court  without  a  jury.  The  defendant,  in  his  brief^ 
makes  no  point  that  the  findings  are  not  warranted  by  the  evidence. 
The  only  question,  therefore,  to  be  considered,  is  whether  the  conclu- 
sions of  law  are  proper  from  the  facts  found.  We  have,  however,  ex- 
amined the  exceptions  filed  to  the  findings  of  fact,  and  find  that  eacli 
of  said  findings  is  supported  by  the  evidence  in  the  case.  The  order 
in  question  was  given  in  consideration  of  the  sum  of  between  $400  and 
$700  then  due,  and  more  to  receive,  for  materials  furnished  upon  a  cer- 
tain building  contract  made  between  the  owner  and  certain  contractors. 
The  plaintiff  continued  to  fiirnish  materials  up  to  about  the  sum  of  $100, 
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vhich  weie  received,  and  were  without  objection.  The  court  found 
&ct8  sufficient  to  constitute  a  waiver  of  the  obligation  on  the  part  of 
plaintiff  to  famish  materials^to  the  full  extent  of  the  order,  so  that  no 
point  can  be  made  that  the  plaintiff  did  not  carry  out  his  contract.  The 
ordeTy  when  it  was  given,  operated  as  an  assignment  of  any  fund  due  the 
drawer  at  that  time,  and  also  to  assign  any  funds  as  fast  as  they  became 
due.  Gurnee  v.  Hutton,  63  Hun,  197,  17  N.  Y.  Supp.  667;  Gibson 
T.  Lenane,  94  K  Y.  183;  Manchester  v.  Braedner,  107  N.  Y.  346,  14 
N.  E.  Rep.  405.  Such  assignment  would  take  precedence  of  any  me- 
chanics' liens  filed  after  that  date,  and  such  assignment  would  have  been 
Hoarded  aa  a  payment  pro  tanto  on  the  contract.  Stevens  v.  Ogden, 
130  N.  Y.  182,  29  N.  E.  Rep.  229;  Young  Stone-Dressing  Co.  v.  St. 
James'  Church,  61  Barb.  489,  and  Gibson  v.  Lenane,  supra.  After  the 
order  or  assignment,  and  the  delivery  of  the  materials  under  it,  no  ar- 
rangement that  the  defendant  might  make  with  his  contractors  could 
affect  the  rights  of  the  plaintiff.  Bank  v.  Drumgoole,  109  N.  Y.  63, 
15  N.  E.  Rep.  747.  The  form  of  the  order,  that  the  drawee  should  pay 
the  plaintiff  out  of  the  last  payment,  did  not  mean  that  plaintiff  must 
take  the  risk  whether  the  last  payment  under  the  contract  should  ever 
become  due,  but  referred  to  the  last  payment  to  be  made  by  the  defend- 
ant to  the  contractor;  or,  in  other  words,  the  defendant  should  always 
keep  enough  back  to  pay  the  plaintiff  his  claim. 
The  judigment  is  right,  and  must  be  affirmed,  with  costs. 


CHRISTIE  V.  CORNELIUS  CALLAHAN  CO. 

(Supreme  Court.  General  Term,  Second  Department    February  18,  1898.) 

AppBikii — 'Wkioht  of  Evidence— Decision  of  Referee. 

A  referee'8  decision  based  on  conflicting  evidence  will  not  be  disturbed  on 
appeal. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Harlan  P.  Christie  against  the  Cornelius  Callahan  Company. 
From  a  judgment  entered  on  the  report  of  a  referee,  in  favor  of  plain- 
tiff, defendant  appeals.     Affirmed. 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Bradford  W.  Hitchcock,  (Ambrose  G.  Todd,  of  counsel,)  for  appel- 
lant. 

Horatio  C.  King,  for  respondent. 

PRATT,  J.  So  far  as  we  can  see,  the  referee's  decision  in  this  case 
was  based  upon  sufficient  evidence,  after  he  had  carefully  weighed  seri- 
oualy  conflicting  testimony.  We,  therefore,  decline  to  interfere  in  that 
aspect  of  the  case.  If  the  contract  was  made  in  Massachusetts  on  Sun- 
day, it  is  quite  evident  that  defendant  induced  plaintiff  to  perform  it 
in  pretty  much  all  the  rest  of  the  United  States  on  Monday,  and  every 
other  week  day,  until  it  had  obtained  all  the  benefit  therefrom  which 
plaintifr  was  able  to  give. 

We  affirm  the  judgment,  with  costs.     All  concur.  r^^^^T^ 
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BANCROFT  t.  CITY  OP  KEWBURQH. 
(Supreme  Court,  General  Term,  Second  Department    Febraary  18, 1898.) 

HuniCIPAL  CORFORATIONB— DeFBCTIYE  SIDEWALKS. 

In  an  action  against  a  city  for  personal  injuries  resulting  from  a  fall  on  a 
defective  sidewalk,  there  was  evidence  tliat  warranted  tlie  inference  that  the 
flagging  on  the  sidewalk  where  plaintiff  fell  had  been  out  of  repair,  and  mora 
or  less  dangerous  to  pedestrians,  for  many  months,  and  that  other  persons 
had  tripped  and  stumbled  at  the  same  point.  HM,  that  the  verdict  for  plain- 
tiff would  not  be  disturbed. 

Appeal  from  circuit  court,  Orange  county. 

Action  by  Mary  B.  Bancroft  against  the  city  of  Newbui^h  for  personal 
injuries  resulting  from  a  fall  on  a  defective  sidewalk.  From  a  judgment 
entered  on  a  verdict  by  a  jury,  and  from  an  order  denying  a  motion  for 
a  new  trial,  made  on  the  minutes,  defendant  appeals.     Affirmed. 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

C.  L.  Waring,  for  appellant. 

M.  H.  HiiBchberg,  for  respondent. 

PRATT,  J.  This  is  an  appeal  from  a  judgment  rendered  upon  a  ver- 
dict by  a  jury,  and  from  a  motion  for  a  new  trial,  made  upon  the  min* 
utes.  It  appears  that  the  plaintiff,  while  walking  upon  a  public  side- 
walk in  said  city,  tripped  and  fell,  injuring  her  hand,  and  that  the  &11 
was  occasioned  by  a  defect  or  depression  in  the  sidewalk,  upon  or  by 
which  her  foot  was  caught.  There  was  dispute,  as  usual  in  such  cases, 
upon  the  fects;  but  there  was  testimony,  if  credited  by  the  jury,  tliat 
warranted  the  inference  that  the  flagging  upon  the  sidewalk  at  this  place 
had  been  out  of  repair,  and  more  or  less  dangerous  for  pedestrians,  for 
many  months,  and  that  other  persons  had  tripped  and  stumbled  at  the 
same  point.  All  the  issues  were  presented  to  the  jury  in  a  charge  clear 
and  perspicuous,  and  as  favorable  for  the  defendant  as  the  evidence  war- 
ranted. It  was  apparent  that  the  defect  was  one  which,  by  ordinary 
care,  a  pedestrian  would  not  be  likely  to  see  and  avoid.  Still  it  was  one 
which,  by  its  location,  and  the  longtime  it  had  existed,  ought  to  have 
been  discovered  and  remedied  by  the  city  authorities.  The  rules  as  to 
defects  in  public  streets,  and  the  care  which  people  traveling  upon  them 
must  exercise,  are  so  familiar  that  it  seems  unnecessary  to  enlarge  upon 
them.  Hunt  v.  New  York,  109  N.  Y.  141, 16  N.  E.  Rep.  320;  Daven- 
port  V.  Ruckman,  37  N.  Y.  57^;  Turner  v.  Newburgh,  109  N.  Y.  304, 
16  N.  E.  Rep.  344;  Bullock  v.  City  of  New  York,  99  N.  Y.  654,  2  N. 
E.  Rep.  1.  The  exceptions  taken  upon  the  trial  were  not  urged  upon 
the  argument,  but  we  have  examined  them,  and  find  no  error.  The 
damages  are  not  excessive,  and  the  judgment  ought  to  stand. 

Affirmed,  with  costs. 
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(67  Hun,  86.) 

HABRIGAN  v.  OITY  OP  BROOKLYN. 

(Bapieme  Court,  GeDeral  Term,  Second  Department    February  18,  1808.) 

UwncifAi.  O0RPORATTON8— AccroENT  on  Street. 

V^'here  plaintiff  was  injured  while  crossing  a  street  away  from  the  cross 
wale  by  stepping  into  an  opening  in  the  curbstone  which  formed  a  drain 
froBi  the  street,  the  city  is  not  liable  for  such  injuiy. 

Appal  from  circuit  court,  Kings  county. 

Acti(  o  by  William  Harrigan  against  the  city  of  Brooklyn  to  recover 
for  peiional  injuries  alleged  to  have  been  caused  by  defendant's  negli- 
gfiDoe.  Defendant  bad  judgment  hj  direction,  from  which,  and  an 
order  dmying  a  new  trial,  plaintiff  appeals.     Affirmed. 

For  t«port  on  former  appeal,  see  16  N.  Y.  Supp.  743.  For  deoision 
w  ippel  from  order  overruling  demurrer,  see  5  N.  Y.  Supp.  673. 

Aiy^ird  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

JaoMe  C.  Church,  for  appellant. 
AUoiit  F.  Jenks,  for  respondent. 

i^AHNARD,  P.  J.  Hicks  street  is  one  of  the  public  streets  in  the 
dlr  of  Brooklyn.  The  street  was  graded  and  paved  by  the  city,  indad- 
inc  th«  sidewalks,  in  1860.  The  street  was  paved  with  cobblestones,  and 
theie  was  a  good,  untagged  sidewa]k  two  or  three  inches  below  the  top 
of  the  curbstone  level.  On  the  21st  of  July,  1888,  about  12  o'clock  at 
night,  the  plaintiff  crossed  Hicks  street  on  the  cross  walk,  until  he  dis- 
covered a  puddle  of  water,  and  he  stepped  aside  some  three  feet  to  avoid 
the  water.  When  he  reached  the  sidewalk  he  put  his  foot  upon  the 
cQrbstoDe,  and  there  was  an  open  space  there,  some  four  inches  at  the 
top,  and  slanted  down  wide  V-sbape,  where  the  curbs  had  not  come  to- 
gether. The  plaintiff  put  his  foot  in  the  V-shaped  opening  in  the  curb 
line,  fell,  and  broke  his  leg.  The  opening  in  the  stone  was  not  at  the 
tennination  of  the  cross  walk,  and  had  been  made  to  carry  the  water 
ftom  the  street,  which  otherwise  lay  stagnant  there,  into  the  lot  that 
carried  the  water  away.  There  was  no  proof  of  negligence  upon  the 
part  of  the  city.  The  case  does  not  resemble  Clemence  v.  City  of  Au- 
burn, 66  N.  Y.  334.  In  that  case  a  sidewalk  was  constructed  on  two 
grades.  They  were  connected  by  a  slat  board  at  a  slope  of  six  inches 
in  aboat  three  and  a  half  feet.  The  result  was,  a  person  was  injured  by 
stepping  in  the  incline,  covered  by  a  light  snow.  Neither  is  it  like  the 
case  of  Goodfellow  v.  City  of  New  York,  100  N.  Y.  15,  2  N.  E.  Rep. 
462.  There  a  cross  walk  was  supposed  to  continue  Where  a  stone  in  it 
had  one  comer  on  a  level  with  the  grade  and  the  opposite  corner  eight 
inches  below  the  level.  The  court  held  this  case  proper  to  go  to  the 
jury.  The  present  case  does  not  refer  either  to  sidewalk  or  cross  walk. 
It  was  failure  to  bring  the  top  of  the  curbs  close,  and  for  a  good  reason. 
It  waa  the  duty  of  the  city  to  free  the  street  and  walks  from  water,  and 
this  small  aperture  in  the  curb  line,  four  inches  wid€  and  some  three 
inches  deep,  and  not  on  the  sidewalk,  and  not  on  the  cross  walk,  but  de- 
tached some  i/^j  therefrom,  was  a  prudent  exercise  of  the  power^  the  ^ 
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city  to  make  its  streets  and  walks  dry  for  the  use  of  the  public.  The 
nonsuit  was  therefore  right,  and  the  judgment  should  be  affirmed,  with 
costs.     All  concur. 


(67  Hun,  110.) 

8TEHLIN  V.  8TEHLIN  ot  al. 

(Supreme  Court,  General  Term,  Second  Department    February  18, 1898.) 

1,  Wills— CoNSTRUCTriON—PBRPBTurriiM. 

A  proviBion  in  a  will  giving  to  testator's  wife  all  the  property  of  which 
he  might  die  seised  "'until  my  youngest  child  may  become  the  age  of  ma- 
jority'' is  a  valid  bequest,  the  suspension  of  the  power  of  alienation  beiD|; 
only  during  the  minority  of  the  youngest  child. 

8.  Same— When  Legacy  is  Payable. 

By  the  second  clause  testator  directed  his  executors,  "at  the  time 
when  any  of  my  child  or  children  shall  marry,  to  give  to  such  child  or 
children  the  sum  of  $5.000. "  Held,  that  it  was  not  the  testator*8  intention 
that  a  child  who  married  should  not  have  the  $5,000  until  the  youngest 
became  of  age,  when  the  estate  was  to  be  divided,  because  in  such  case 
nothing  would  be  given  by  this  section  but  what  they  would  have  obtained 
without  it,  and  also  because  it  appears  that  the  oldest  daughter  was  17  years 
old  at  the  time  of  his  death,  and.  if  the  voungest  had  lived  to  his  major- 
ity, she  would  get  nothing  until  she  was  38  years  old. 

8.  Same— Bequest  in  Lieu  of  Dower. 

In  the  same  clause  it  was  provided  that  on  the  coming  of  age  of  the  young- 
est child  the  property  was  to  be  divided  equally  among  his  children.  **ex- 
cept  one  third  of  the  entire  estate  shall  be  given  to  my  wife  as  her  right 
of  dower. "  The  fourth  clause  provided :  "But  in  case  my  wife  shall  remarry, 
I  direct  that  my  executors  hereinafter  named  shall  give  unto  my  wife,  as 
her  interest,  and  for  the  support  of  my  children,  the  sum  of  $1,800  a  year. 
and  the  possession  of  the  premises  she  now  occupies,  rent  free."  EeUl, 
that  this  provision  for  the  widow  in  case  of  remarriage  was  not  intended  to 
be  for  life  in  lieu  of  dower,  but  only  during  the  minority  of  tbe  youngest  chil  d, 
and  at  the  end  of  the  minority  the  estate  should  be  wholly  divided,  the 
widow  taking  one  third  the  same  as  if  she  had  not  married. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Caroline  Stehlin  individually  and  as  executrix  of  the  will 
of  Joseph  Stehlin,  deceased,  against  Charles  V.  Stehlin  and  John  Sui- 
ter, coexecutors,  and  others,  for  the  construction  of  the  will  of  Joseph 
Stehlin.     From  the  decree,  plaintiff  appeals.     Modified. 

Argued  before  BARNARD,  P.  J.,  and  PRATT,  J. 

Cornelius  E.  Kene,  for  appellant. 

Guggenheimer  &  Untermyer,  for  respondent  Charles  V.  Stehlin. 

R.  McKlinlay  Power,  for  special  guardian. 

BARNARD,  P.  J.  Joseph  Stehlin,  a  resident  of  Westchester  county, 
died  in  September,  1890,  leaving  a  last  will  and  testament,  of  which 
this  is  a  copy: 

''In  the  Name  of  God.  Amen.  I.  Joseph  Stehlin,  of  New  Rochelle,  Westchester 
county,  being  of  sound  mind  and  memory,  and  knowing  the  uncertainty  ot 
this  life,  do  make,  publish,  and  declare  this  to  be  my  last  will  and  testament  as  fol- 
lows,  viz.:  First  After  all  my  Just  and  lawful  debts  are  paid,  I  give  and  bequeatb. 
unto  my  beloved  wife  all  the  real  and  personal  property  I  may  die  seised  and 
possessed  of,  nevertheless  until  my  youngest  child  may 'become  the  age  of  ma- 
jority. Second.  I  hereby  direct  that  my  executors  hereinafter  mentioned  shall, 
at  the  time  when  any  of  my  child  or  children  shall  marry,  to  give  such  child  or 
children  the  sum  of  five  thousand  dollars,  and  I  direct  that  when,  in  the  dj«. 
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cretion  of  my  executors  hereinafter  nftmed,  they  deemed  it  is  necessary,  they 
•ball  give  to  any  snch  child  or  children  the  sum  of  five  thousand  dollars:  bat 
when  the  estate  shall  be  divided  the  sum  that  any  such  child  or  children  may  have 
received  shall  be  deducted,  and  the  balance  or  residue  shall  be  divided  equally, 
abare  and  share  alike,  among  my  said  children,  except  one  third  of  the  entire 
eetate  shall  be  given  to  my  wife  as  her  right  of  dower.  Third.  Shoal  d  any  of 
my  said  child  or  children  marry  and  leave  issue,  then  such  interest  that  such 
child  or  children  may  be  entitled  to  shall  be  divided  among  such  issue,  share  and 
■hare  alike.  Fourth.  But.  in  case  my  wife  shall  remarry.  I  direct  that  my  exec- 
utors hereinafter  named  shall  give  unto  my  wife  as  her  interest,  and  for  the 
support  of  my  cJiildren,  the  sum  of  eighteen  hundred  dollars  a  year,  and  the  pos- 
session of  the  premises  she  now  occupies,  rent  free.  Fifth.  I  direct  that  all  the 
paintings  and  engravinn  that  are  now  mine  shall  be.  after  my  death,  put  up 
at  private  or  public  sale,  at  any  time  within  five  years  from  the  time  of  my 
death,  and  when  mj  executors  who  are  hereinafter  named  shall  be  so  advised 
by  some  expert.  Sixth.  I  hereby  appoint  my  beloved  wife.  Caroline  Stehlin.  ex- 
ecutrix of  this,  my  last  will  and  testament,  and  John  Sutter  and  Charles  V.  Stehlin 
to  bo  the  executors  of  this,  my  last  will  and  testament,  giving  and  granting  unto 
my  said  executors  full  power  to  sell  and, convey  any  and  all  my  real  estate  or 
personal  property,  and  to  execnte  all  necessary  papers  and  conveyances,  revok- 
ing all  former  wills  by  me  made.  In  witness  whereof,  I  have  hereunto  sub- 
scribed my  name  the  21st  day  of  July,  A.  D.  1890.  Joseph  Stehlin. " 

The  deceased  left  a  widow  and  six  children,  who  were,  at  the  time 
of  his  death,  and  still  are,  minors.  A  very  considerable  portion  of  his 
property  was  and  is  an  equal  undivided  one-half  share  of  land  held  by 
him  and  his  brother,  Charles  V.  Stehlin,  as  tenants  in  common. 
Charles  V.  Stehlin  is  one  of  the  executors  of  the  will.  The  entire  es- 
tate is  stated  to  be  nearly  $100,000.  The  question  presented  is,  what  is 
the  true  construction  of  the  will?  The  bequest  in  the  first  clause,  stand- 
ing alone,  is  good.  The  suspension  of  the  power  of  alienation  to  a 
period  of  time  described  as  "until  my  youngest  child  may  become  the 
age  of  majority"  is  only  a  suspension  during  the  minority  of  the  young- 
est child,  Georgina  Stehlin,  who  was  seven  months  old  at  testator's 
death.  Roe  v.  Vingut,  117  N.  Y.  204,  22  N.  E.  Rep.  933.  This  fir.^t 
clause  is  not,  however,  absolute.  By  the  second  clause  each  of  the 
children  were  entitled  to  $5,000  on  their  marriage,  and  this  when  they 
married  during  the  minority  of  this  infant  child,  Georgina.  The  tes- 
tator meant  to  give  something  by  the  second  section,  and  it  is  not  reason- 
able to  hold  that  he  intended  to  compel  his  children  to  wait  for  the  $5,000 
until  after  so  long  a  period  expired,  especially  as  his  oldest  daughter 
was  17  years  old  at  his  death.  In  case  the  youngest  child  lived  to  his 
majority,  she  would  get  nothing,  if  she  married,  until  she  was  38  years 
old.  By  the  second  clause  the  widow  is  entitled  to  one  third  of  the 
estate,  real  and  personal,  as  her  right  of  dower,  but  she  is  entitled  to  it 
absolutely  if  she  remains  unmarried.  By  the  fourth  clause  a  change 
is  made  in  case  she  remarry,  and  this,  to  me,  is  the  most  uncertain  of 
all  the  parts  of  the  will.  If  she  remarry,  "her  interest  and  for 
the  support  of  my  children"  is  cut  down  to  $1,800  yearly,  and  the  use 
of  the  family  residence,  rent  free.  Is  this  to  be  a  possession  for  life  in 
lieu  of  dower  and  extending  beyond  the  period  when  the  youngest  child 
became  of  age,  or  is  it  only  intended  to  operate  in  case  the  wife  marry 
again  during  the  existence  of  such  minority,  and  which  is  to  end  when 
the  minority  ceases?  The  most  reasonable  construction  is  that  this 
clause  was  only  designed  to  provide  for  a  remarriage  while  the  period 
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mentioned  in  the  first  clause  was  running,  during  the  minority  of  the 
<jhild.  At  the  end  of  the  minority,  she  took  absolutely  the  one  third  of 
the  estate,  and  there  is  nothing  in  this  fourth  clause  which  takes  that  away. 
At  the  end  of  the  minority  the  estate  will  be  wholly  divided,  one  third 
to  the  widow,  and  the  other  two  thirds  among  the  children  equally.  If 
the  clause  was  designed  to  cut  down  the  widow's  right  under  the  second 
clause,  some  provision  would  be  made  to  reserve  the  $1,800  a  year  un- 
til the  widow  died,  so  as  to  be  on  hand  in  case  she  married  after  the 
minority  ceased.  The  will,  therefore,  gave  the  use  of  the  entire  estate 
to  the  widow  during  the  minority  of  the  youngest  child,  subject  to  a 
right  in  each  child  upon  his  or  her  marriage  to  get  $5,000  advance- 
ment, and,  in  case  the  widow  marries  during  the  minority  of  this  young- 
est child,  she  is  to  have  $1,800  a  year  for  herself  and  children's  sup- 
port, with  the  use  of  the  bouse.  At  the  end  of  the  minority  the  estate 
is  wholly  free.  There  seems  to  be  no  good  reason  why  the  executor 
who  owns  one  equal  half  of  the  real  estate  is  disqualified  from  joining 
in  a  deed  with  the  other  executors,  if  the  two  hold  in  common  or  in 
severalty  the  one  half  of  the  deceased  therein.  He  could  certainly  be 
appointed  an  attorney  or  agent  for  that  purpose  in  testator's  life,  and 
he  certainly  can  give  the  same  power  .by  will.  The  decree  should  be 
modified  accordingly^  with  costs  to  appellant  out  of  the  estate. 


(66  Htm,  685;  mem.  report  without  opinion.) 

HBRB8T  v.  VACUUM  OIL  CO. 

(Supreme  Court,  General  Term,  Fifth  Department    January,  '1808b) 

Costs  on  Afpbal. 

Where  an  order  setting  aside  a  Terdict  for  plaintiff  is  affirmed  on  his  appeal 
''with  costs  of  the  appeal  to  abide  the  event."  he  is  entitled  to  his  costs  on 
the  appeal  on  obtaining  a  verdict  at  the  second  trial,  notwithstanding  defend- 
ant's success  in  resisting  the  appeal  Durant  v.  Abendroth,  (Sup.)  1  N.  Y. 
Supp.  588,  contra. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Ludwig  Herbst  against  the  Vacuum  Oil  Company.  An 
order  setting  aside  a  verdict  for  plaintiff  was  affirmed  "with  costs  of  the 
appeal  to  abide  the  event,"  (16  N.  Y.  Supp.  938,)  and  on  the  second 
trial  plaintiff  again  had  a  verdict.  The  clerk  taxed  the  costs  of  the  ap- 
peal in  favor  of  plaintiff,  and  from  an  order  denying  a  motion  for  a  re- 
taxation,  defendant  appeals.     Affirmed. 

Argued  before  DWIGHT.  P.  J.,  and  MACOMBER  and  LEWIS,  JJ. 

Marcenus  H.  Briggs,  for  appellant. 
G.  &  S.  C.  Truesdale,  for  respondent. 

LEWIS,  J.  The  plaintiff  recovered  a  verdict  in  an  action  in  the 
supreme  court.  It  was  set  aside  at  special  term,  because  the  damages 
were  excessive.  The  plaintiff  appealed  from  the  order  setting  aside  the 
verdict  to  the  general  term.  That  court  made  and  filed  its  decision, 
affirming  the  order  of  the  special  term  "with  costs  of  the  appeal  to  abide 
the  event."    A  new  trial  of  the  action  was  thereafter  had;  the  plaintiff 
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jigain  had  a  verdict,  but  for  a  smaller  amount.  The  clerk,  against  the 
objections  of  the  defendant,  taxed  the  general  term  costs  for  the  plaintiff. 
This  appeal  is  from  an  order  of  the  special  term  denying  the  defendant's 
motion  to  strike  out  of  the  costs  as  taxed  the  costs  of  the  appeal  to  the 
^neral  term.  liie  allowanoe  of  the  costs  in  the  general  term  was.dis- 
<:ietionary  with  that  court.  It  might  have  limited  the  costs  of  the  ap- 
peal to  the  defendant  to  abide  the  event  of  the  action,  or,  as  was  done 
here,  allow  the  costs  of  the  appeal  to  abide  the  event  of  the  action. 
That  court,  having  all  of  the  facts  before  it,  determined  that  the  appeal 
-was  not  so  devoid  of  merit  as  to  justify  the  refusing  to  the  plaintiff  costs 
of  the  appeal  if  he  should  be  finally  successful  in  the  action,  so  the 
oourt  concluded  to  allow  the  costs  of  that  court  to  abide  the  event  of  the 
4betion.  Proceedings  are  not  unfrequently  taken  in  the  prosecution  of 
^actions  which  are  finally  ascertained  to  have  been  unnecessary  and  fruit- 
lesB  of  any  good,  but  they  may  be  taken  in  good  faith  with  the  belief  on 
the  part  of  the  appellant  that  the  ord^r  or  judgment  appealed  from  is 
erroneous,  and  should  be  reversed.  Courts,  when  denying  motions, 
-seaietimes  allow  costs  of  the  motion  to  abide  the  event  of  the  action. 
It  has  been  the  practice  to  allow  the  successful  party  to  tax  such  costs. 
It  was  held  by  the  court  of  appeals  in  the  case  of  Trust  Co.  v.  Whlton, 
78  N.  Y.  491,  that  it  is  the  province  of  the  general  term  in  such  a  oase 
io  give  construction  to  its  own  order.  A  like  construction  was  given  by 
the  coort  of  appeals  to  a  similar  order  made  by  that  oourt  in  the  case 
of  First  Nat.  Bank  of  Meadville  v.  Fourth  Nat.  Bank  of  New  York,  84  N. 
Y.  469.     Judge  Andrews,  speaking  for  the  court,  said: 

*The  order  did  not  limit  the  recovery  of  costs  to  the  preTailing  party  on  the 
4q>peal  in  case  be  should  finally  sQcceed  in  the  action.  Appeals  are  often  taken 
for  technical  errors  which  do  not  affect  the  merits,  and,  although  the  appellant 
is  successful,  the  effect  of  such  appeals  in  many  cases  is  simply  to  protract  and 
iB<:reaBe  the  expense  of  the  litigation.  There  is  generally  no  injustice  in  award- 
ing costs  on  the  appeal  to  the  party  who  shall  finally  recover.  It  is  conceded 
that  the  plaintiff  is  entitled  to  tax  the  costs  of  both  trials.  This  is  the  undoubted 
-practice,  although  the  first  Judgment  in  his  favor  was  erroneous.  In  analogy  he 
Aoald  be  allowed  to  tax  the  costs  of  the  appeal.  We  have  often  limited  the  re- 
4»Tery  of  costs  on  appeal  to  one  of  the  parties,  but  where  an  order  reversing;  the 
judgment  and  granting  a  new  trial  is  made,  with  costs  to  abide  the  event,  with- 
<oat  other  limitation,  we  understand  that  the  party  finally  succeeding  in  the  action 
is  entitled  to  tax  them. " 

We  are  referred  to  a  reported  case  where  a  difiFerent  construction  was 
:given  to  a  like  clause  in  an  order  by  the  general  term  in  the  first  de- 
partment.^ That  court,  in  construing  its  own  order,  announced  what 
it  intended  by  the  terms  of  the  order.  We  are  here  required  to  give 
construction  to  an  order  made  by  this  court.  The  construction  given 
to  our  order  by  the  special  term  court  meets  with  our  approval.  The 
order  appealed  from  should  be  affirmed,  with  $10  costs  and  disburse- 
ments of  the  appeal.     All  concur. 

^DmtAXf.  Abendroth,  (Snp.)  1  N.  Y.  8app.  588. 
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(67  Hun,  107.) 

In  re  STRINGER'S  BSTATB. 

In  re  LANQ. 

(Bapreme  Court,  General  Term,  Second  Department    Febraary  18, 1808.) 

Bzboutobs—Sbttlbment— Power  op  Surrogate. 

The  fact  that  property  has  been  deliyered  by  an  executor  to  a  residuary 
legatee  under  an  erroneous  decree  of  the  surrogate,  ordering  settlement,  and 
disallowing  a  claim  which  the  executor  has  as  creditor  against  the  estate, 
does  not  depriye  the  surrogate  of  power  to  compel  restitution  to  the  executor 
for  payment  of  the  claim,  when  the  case  is  sent  back. 

Appeal  from  surrogate's  court,  Westchester  county. 

Proceedings  for  settlement  of  the  accounts  of  William  Lang,  executor 
of  Eliza  Stringer,  deceased.  From  so  much  of  the  judgment  as  refused 
to  compel  restitution  of  property  delivered  by  the  executor  to  a  residu- 
ary legatee,  the  executor  appeals.     Reversed. 

For  former  reports,  see  15  N.  Y.  Supp.  461,  reversing  11  N.  Y.  Supp. 
900 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and   PRATT,  JJ. 

Arthur  T.  Hofifman,  for  appellant. 
H.  T.  Dykman,  for  respondent. 

BARNARD,  P,  J.  William  Lang  and  Cecelia  A.  Howell  wer^  on 
the  20th  of  July,  1888,  duly  qualified  as  executors  of  Eliza  Stringer, 
deceased.  Both  continued  to  act  as  such  until  September,  1889.  I^ng 
was  a  creditor  of  the  estate,  and  Cecelia  A.  Howell  was  the  general  re- 
siduary legatee.  In  September,  1889,  Lang  filed  his  petition  for  a 
final  settlement.  All  parties  were  cited.  On  the  return  day,  Sep- 
tember 23,  1889,  Lang  presented  his  bill.  It  was  objected  "to,  and  re- 
jected. A  new  trial  was  granted,  and  upon  the  new  trial  the  claim  was 
allowed;  but  the  court  held  that  the  delivery  of  the  property  under  the 
first  decree  deprived  the  surrogate  of  all  power  to  compel  restitution  to 
the  claimant,  Lang.  This  is  a  hard  rule.  Lang  had  enough  property 
to  pay  his  claim  until  he  was  compelled  to  surrender  it  under  an  erro- 
neous decree.  The  legatee  was  also  executor,  and  could  not  finally  take 
as  legatee  until  the  judgment  on  the  distribution  and  final  settlement 
was  sustained.  When  the  case  went  back  to  the  surrogate,  it  stood  in 
law  as  if  the  claim  had  been  allowed  in  the  first  instance.  There  is  no 
evidence  in  the  case  that  Lang  paid  his  coexecutor  or  legatee.  Sh^  had 
as  much  right  to  the  possession  of  the  assets  as  her  coexecutor,  and 
neither  she  nor  her  coexecutor  could  give  away  to  a  legatee  the  assets 
until  the  debts  were  paid.  Lang's  debt  was  from  the  estate,  and  not 
from  his  coexecutor,  even  if  she  was  a  legatee.  The  judgment,  so  far 
as  appealed  from,  should  be  reversed,  with  costs  out  of  estate,  and 
Lang  be  decreed  entitled  thereto  out  of  the  property  on  hand  whin  he 
presented  his  claim.     All  concur. 
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BARNES  ▼.  BELIGMAN  et  aL 

(Sapreme  Court,  General  Term,  Second  Department    February  18,  1898.) 

Ieccrity  for  Costs— When  Dbnibd. 

In  an  action  against  an  executor  for  specific  performance  of  a  contract,  an 
order  denying  an  application,  made  nnaer  Code  Civil  Proc  ^  8371,  (relating 
to  actions  against  executors,  etc..)  to  compel  plaintiff  to  give  security  for 
eosts,  will  not  be  disturbed  on  appeal  where  it  appears  that,  in  a  former  ac- 
tion by  plaintiff  against  defendant  for  damages  for  breach  of  the  same  con- 
tract defendant  recovered  Judgment  against  plaintiff  for  costs,  which  was 
modified  by  the  court  of  appeals,  and  execution  returned  unsatisfied,  though 
plaintiff  claimed  to  be  solvent  and  the  parties  differed  as  to  the  effect  of  the 
decision  of  the  court  of  appeals,  but  no  case  or  opinion  in  the  court  of  ap- 
peals is  presented  in  the  record. 

Appeal  from  special  term,  Dutchess  connty. 

Action  by  Oliver  W.  Barnes  against  James  Seligman  and  others,  ex- 
ecQtors,  to  compel  the  specific  performance  of  a  contract  to  deliver  rail- 
road stock.  A  motion  to  compel  plaintiff  to  give  security  for  costs  was 
denied,  and  defendants  appeal.     Affirmed. 

Plaintiff  had  previously  brought  an  action  at  law  for  damages  for 
breach  of  the  same  contract  on  which  the  present  action  is  based,  and 
obtained  two  judgments  therein  for  costs,  and  executions  issued  there- 
on were  returned  unsatisfied. 

AiKued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Seligman  &  Seligman,  (George  W.  Seligman,  of  counsel,)  for  appel- 
knts. 
Iia  Leo  Bamberger,  (Mitchell  May,  of  counsel,)  for  respondent. 

BARNARD,  P.  J.  This  action  is  brought  against  the  executors  of 
Joseph  Seligman,  deceased,  and  George  H.  Brown.  The  all^ations  of 
the  complaint  therein  are  that  the  deceased,  Mr.  Seligman,  in  his  life- 
time, and  George  H.  Brown,  agreed  to  deliver,  for  value,  to  the  plaintiff^, 
2,000  shares  of  the  full-paid  stock  of  the  New  York  City  Central  Under- 
ground Railway  Company.  The  relief  sought  is  a  specific  perform- 
ance of  the  contract.  The  executors  have  not  yet  made  an  answer  to 
the  complaint.  This  motion  is  made  to  compel  the  plaintiff  to  give 
security  for  costs,  under  section  8271  of  the  Code.*  The  motion  was 
denied  at  special  term.  The  papers  do  not  show  any  abuse  of  the  dis- 
cretion of  the  court.  Brown  is  insolvent.  There  has  been  a  previous 
action  between  the  same  parties,  resulting  in  a  judgment  in  favor  of 
the  defendants.  The  judgment  was  modified  at  general  term,  (8  N.  Y. 
Supp.  834,)  and  again  in  the  court  of  appeals.  (29  N.  £.  Rep.  760,) 
but  judgment  still  remains  against  the  plaintiff  for  $1,361.51,  with 
tll7.46  costs.  This  judgment  is  unpaid,  but  the  surety  on  appeal  is 
good.     The  execution  therein  against  Barnes  was  returned  unsatisfied, 

'Code,  §  8371,  provides  that  in  actions  brought  by  or  against  an  executor  or 
idministrator  in  Lis  representative  capacity,  or  the  trustee  of  an  express  trust. 
<ir  a  person  expressly  authorized  by  statute  to  sue  or  to  be  sued,  or  by  an  official 
ttiifnee,  the  assignee  of  a  receiver,  or  the  committee  of  a  person  judicially  de- 
dartd  to  be  incompetent  to  manage  his  affairs,  the  court  may,  in  its  discretion, 
reqaire  the  plaintiff  to  give  security  for  costs. 
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but  Barnes  asserts  that  there  is  no  other  judgment  against  him,  and 
that  he  is  perfectly  solvent.  The  parties  differ  as  to  the  tenor  and 
effect  of  the  decision  of  the  court  of  appeals.  Barnes  says  that  the 
decision  was  to  the  eflfect  that  Seligman  and  Brown  had  fraudulently 
issued  stock  to  Barnes.  The  attorney  for  Seligman  denies  this,  but 
no  case  or  opinion  in  the  court  of  appeals  is  presented.  The  section 
3271  permits  the  court,  in  its  discretion,  to  compel  the  plaintiff  to 
file  security  for  costs,  and  this  power  exists  without  proof  of  mismanage- 
ment or  bad  faith.  Tolman  v.  Railroad  Co.,  92  N.  Y.  353.  There- 
being  proof  of  a  doubt  as  to  plaintiff's  insolvency,  and  the  exact  de- 
cision of  the  court  of  appeals  being  in  dispute,  and  the  general  mle 
being  that  a  plaintiff  may  sue  without  giving  security,  the  motion  waft 
properly  denied. 
The  order  should  therefore  be  affirmed,  with  ooats.     All  ooncur. 


(07  Hun,  14L) 

DINAN  V.  CX>K£TS  et  a& 

(Bopreme  06nrt  General  Term,  Second  Department    Febmary  18,  1808l> 

Lboact— Enforcement  as  Charge  against  Land. 

In  an  action  to  recover  possession  of  real  estate,  where  It  appears  that 
plaintiffs  father  had  deTlsed  the  land  to  plaintiff,  and  given  defendant  ^ 
pecuniary  legacy,  chargeable  on  the  land,  defendant  may  set  up  the  legacy- 
in  her  anrwer,  and  have  judgment  for  the  amount  thereof  against  plaintiff;, 
and  a  judgment  for  plaintiff  tor  the  land,  and  for  defendant,  against  plain- 
tiff, for  the  amount  of  the  legacy,  should  be  modified  by  appointing  a  ref- 
eree to  sell  the  land,  and  out  of  the  proceeds  to  pay  the  legacy,  and  give  ther 
balance  of  the  money  to  plaintiff.  *  Dykman,  J.,  dissenting. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Michael  R.  Dinan  against  William  Coneys  and  Hannahs 
Coneys  to  recover  real  estate.  From  a  judgment  for  plaintiff  for  a  re- 
covery of  the  land,  and  for  defendant,  against  plaintiff,  for  the  amount 
of  a  legacy  chargeable  on  the  land,  plaintiff  appeals.     Modified. 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Snider  &  Hopper,  for  plaintiff. 
A.  &  A.  X.  Fallon,  for  defendants. 

BARNARD,  P.  J.  Daniel  R.  Dinan  devised  a  parcel  of  real  estate^ 
situate  in  Rockland  county,  to  his  son,  the  plaintiff.  He  gave  the  sum  af 
$300  to  the  defendant  Hannah  Coneys,  and  made  the  same  a  chaise- 
on  the  land.  The  defendants  have  occupied  the  land  since  the  testa- 
tor's death,  in  1883.  The  plaintiff  seeks  to  recover  poesession  of  tbe> 
land.  The  defendant  William  Coneys  avers  that  he  has  a  claim  for 
repairs  made  at  plaintiff's  i*equest.  The  defendant  Hannah  Coneys  sets- 
up  the  bequest,  and  its  charge  upon  the  lands,  and  asks  judgment  for 
its  recovery  of  the  plaintiff.  The  clnim  for  repairs  was  rejected  on  th^ 
trial.  No  proof  was  given  to  show  the  payment  of  the  $300,  or  of  any 
part  of  it.  The  referee  gave  judgment  for  the  recovery  of  the  land  by 
the  plaintiff,  and  for  a  judgment  tor  the  bequest,  with  interest,  in  favor 
of  Hannah  Coneys,  against  the  plaintiff.     By  section  5(4  of  the  Code,  a 
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defendant  may  set  up  a  cause  of  action  connected  with  the  subject  of 
the  action.  The  subject  of  the  action  is  the  real  estate  in  question. 
One  party  seeks  possession,  and  the  other  seeks  to  recover  the  amount 
of  a  lien  she  has  on  the  property,  created  by  the  instrument  which 
gave  the  title  to  the  plamti?.  Manufacturing  Co.  v.  Hall,  61  N.  Y.  226. 
The  judgment  did  not  go  far  enough.  There  should  have  been  appointed 
a  referee  to  sell  the  land,  and  out  of  the  prooeeds  to  pay  the  legacy, 
and,  after  payment  of  the  same,  to  pay  over  the  balance  to  the  plain- 
tiff. The  judgment  should  be  modified  in  this  respect,  and  aa  modi* 
fied  affirmed,  with  costs. 

PRATT,  J.,  conourB. 

DYEIMAN,  J.,  (dissenting.)  This  case  presents  some  unusual  fea- 
toree.  The  action  is  for  the  recovery  of  real  property  in  Rockland  county, 
formerly  owned  by  Danid  Dinan,  the  father  of  the  plaintiff  and  the  de» 
fendant  Hannah  Coneys,  who  is  tiie  wife  of  the  defendant  William  Co- 
neys* Daniel  Dinan  died  in  the  year  1888,  seised  and  possessed  of  the 
property,  leaving  a  last  will  and  testament  by  which  he  devised  the 
same  to  the  plaintiff,  and  gave  to  the  defendant  Hannah  Coneys  a  leg* 
scy  of  $300,  which  he  charged  upon  the  land.  The  defendants  went 
into  possession  of  the  premises  after  the  death  of  the  testator,  and  were 
in  possession  at  the  time  of  the  commencement  of  this  action.  The  de» 
fendants  answered  separately.  William  Coneys  said  in  his  answer  that 
he  had  expended  large  sums  of  money  in  the  reparation  of  the  buildings 
upon  the  premises,  with  the  knowledge,  permission,  and  consent  of  the 
plaintiff,  amounting  to  $1,176, for  which  he  demanded  judgment  against 
(he  plaintiff.  The  defendant  Hannah  Coneys  set  up  her  legacy,  and 
demanded  judgment  therefor,  with  interest.  The  plaintiff  served  a  re- 
ply to  the  answer  of  Ebnnah  Coneys,  in  which  he  admitted  the  daim, 
but  said  that  she  remained  upon  and  occupied  the  premises  under  an 
understanding  that  the  value  of  the  use  and  occupation,  and  the  rents 
collected,  should  be  applied  to  the  payment  and  satisfaction  of  the  leg- 
acy, and  charged  that  the  value  of  the  use  and  the  rents  received  ex- 
ceeded the  amount  of  the  legacy,  and  that  the  same  was  thereby  paid 
and  discharged.  The  cause  was  referred  to  a  referee  to  hear  and  de- 
termine, and  upon  the  trial  the  plaintiff  proved  that  he  was  the  son  to 
whom  the  property  was  devised,  the  death  of  his  father,  the  possession 
of  the  defendants,  and  then  offered  the  will  in  evidence,  and  rested. 
He  made  no  effort  to  prove  the  agreement  set  up  in  his  reply,  for 
the  satisfaction  of  the  legacy  of  his  sister.  The  defendant  William 
Coneys  then  undertook  to  prove  the  repairs  he  had  made  to  the  build- 
ings on  the  premises,  but  the  testimony  was  all  excluded,  upon  the 
plaintiff's  objection.  The  interest  upon  the  l^acy  of  Hannah  Coneys 
was  computed,  and  the  testimony  was  closed.  The  referee  reported  in 
favor  of  the  plaintiff  for  the  recovery  of  the  premises,  and  in  favor  of 
fhe  defendant  Hannah  Coneys  for  $447.45.  Judgment  has  been  en- 
tered accordingly  in  favor  of  the  plaintiff,  against  the  defendants,  for  the 
recovery  of  the  premises,  and  in  favor  of  the  defendant  Hannah  Coneys, 
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against  the  plaintiff,  for  $447.45.  Prom  that  judgment  the  plaintiff 
alone  has  appealed,  but  he  only  seeks  to  reverse  the  money  judg- 
ment against  him.  The  defendant  William  Coneys  has  not  appealed, 
and  therefore  we  cannot  examine  the  rejection  of  his  claim  by  the  ref- 
eree. The  sole  question,  therefore,  for  our  determination  upon  this 
appeal  is  whether  the  referee  committed  an  error  in  allowing  the  defend- 
ant Hannah  Coneys  to  recover  her  legacy  against  the  plaintiff  in  this  ac- 
tion. In  the  first  place,  it  was  not  set  up,  and  could  not  be  allowed 
as  a  counterclaim.  The  plaintiff  was  entitled  to  the  possession  of  the 
premises,  and  this  was  an  action  at  law  for  their  recovery.  No  coun- 
terclaim could  reduce  his  recovery,  and  the  claim  interposed  against 
him  was  not  designed  to  work  such  reduction.  It  was  an  independent 
demand,  and  at  most  constituted  a  legal  cause  of  action.  In  the  next 
place,  no  action  at  law  could  be  maintained  against  the  plaintiff  for 
the  amount  of  the  legacy,  without  an  express  promise  to  pay,  and  no 
such  promise  was  set  up  or  proven.  No  personal  obligation  ever  rested 
upon  the  plaintiff  for  the  payment  of  the  legacy.  He  could  refuse  to 
accept  the  devise,  and  leave  the  l^i^tee  to  her  remedy  against  the  land. 
The  fact  that  her  father  gave  her  a  legacy  imposed  no  personal  duty 
upon  the  plaintiff.  He  can  only  be  sued  at  law  as  terre-tenant,  or 
upon  a  promise  express  or  implied.  The  portion  of  the  judgment, 
therefore,  in  favor  of  the  defendant  Hannah  Coneys  against  the  plain- 
tiff, must  be  reversed,  with  costs. 


(67  Hud,  180.) 

O'MALLEY  ▼.  NEW  YORK,  L.  E.  &  W.  R  CO. 

(Supreme  Court,  General  Term,  Second  Department.    February  18, 1898.) 

Injubt  to  Brakemah— Violation  of  Rule  to  Inspect  Bbaksb. 

A  rule  of  a  railroad  company,  requiring  its  freight  brakemen  to  examine 
for  themselves  the  brake  appliances  before  using  them,  does  not  relieve  the 
company  from  liability  for  injuries  caused  by  defective  brake  appliances,  un- 
less It  appear  that  the  injured  brakeman  had  time  and  opportunity  to  make 
such  an  examination  as  would  have  revealed  the  defect  La  Croy  v.  Railroad 
Co.,  80  N.  E.  Rep.  891, 132  N.  Y.  570,  distinguished. 

Appeal  from  circuit  court,  Orange  county. 

Action  by  Thomas  O'Malley  against  the  New  York,  Lake  Erie  <fe  West- 
em  Railroad  Company  to  recover  for  personal  injuries  received  through 
defendant's  alleged  negligence.  From  a  judgment  in  favor  of  plaintiff, 
and  an  order  denying  a  new  trial,  defendant  appeals.     Affirmed. 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Lewis  E.  Carr,  for  appellant. 
John  M.  Gardner,  for  respondent. 

DYKMAN,  J.  This  is  an  appeal  by  the  defendant  from  a  judgment 
and  order  denying  a  motion  for  a  new  trial  on  the  minutes  of  the  court. 
The  plaintiff  was  a  brakeman  in  the  employ  of  the  defendant,  and  on 
the  morning  of  the  accident  went  with  a  local  freight  train,  upon  which 
he  was  at  work,  from  Newburgh  to  Turner's.  He  remained  there  with 
his  train  about  one  hour.     While  there,  a  freigj^fti^ggij  was  attached  to 


Sup.  Ct.]  o'lCALLKT  9.  MBW   TORK,  L.  E.  4  W.  B.  00.  49 

the  train,  to  be  taken  back  to  Central  Valley.     It  was  coupled  to  the 
engine,  and  after  that  the  train  stood  still,  with  the  plaintiff  standing 
by  it  for  10  or  15  minutes,  waiting  for  another  train.    When  it  started 
towards  Central  Valley  it  consisted  of  the  engine,  this  car,  and  a  ca- 
boose; and  when  it  reached  there  it  stopped,  the  caboose  was  uncoupled, 
and  the  plaintiff  went  forward  and  climbed  up  on  the  end  of  this  freight 
car  nearest  to  the  engine,  and  gave  the  engineer  the  signal  for  moving 
back  upon  the  switch.     He  then  went  to  the  rear  end  of  the  car,  where 
the  brake  was,  to  apply  it  for  the  purpose  of  checking  the  movement  as 
it  was  being  backed  in  upon  the  switch.     When  he  commenced  to  ap- 
ply the  brake  he  placed  his  right  knee  on  the  car  and  his  left  foot  on 
the  footboard;  and  when  he  applied  his  strength  to  the  brake  the  guard 
snapped,  and  threw  him  off  his  balance,  and  the  footboard  broke,  and 
he  fdl  to  the  ground,  and  the  wheels  of  the  car  passed  over  his  arm  and 
foot,  inflicting  the  injury  for  which  this  action  was  brought.    The  brake 
staff  came  up  the  end  of  the  car  through  the  footboard,  which  was  lo- 
cated a  short  distance  below  the  top  of  the  car,  and  fastened  to  the  roof 
by  a  strip  of  iron.   On  the  footboard  was  a  ratchet,  which  fitted  into  the 
notches  of  a  wheel  on  the  staff,  and  the  footboard  was  supported  by 
braces  underneath.     There  was  a  crack  in  the  footboard,  and  the  sup- 
porting braces  were  loose,  and  the  screws  had  so  worn  into  the  wood 
that  they  no  longer  held  it  firmly.  .  The  strap  around  the  staff  had  an 
old  crack  partly  through  the  iron.     The  principal  effort  on  the  part  of 
the  defendant  upon  the  trial  was  to  convict  the  plaintiff  of  contributive 
negligence,  in  this  way:     There  was  a  rule  of  the  company  which  re- 
quired freight  brakemen  to  examine  and  know  for  themselves  that  brake 
shafts  and  attachments,  and  other  attachments  which  they  were  required 
to  use,  were  in  safe  and  proper  condition,  and  the  insistence  was  that 
the  plaintiff  failed  to  fulfill  the  requirements  of  that  rule,  and  so  contrib- 
uted to  his  disaster.     It  did  not  fully  appear  that  the  plaintiff  had  seen 
the  rule,  but  as  it  was  accessible  to  him,  and  it  was  his  duty  to  examine  it, 
he  must  be  charged  with  knowledge  of  its  existence.    Yet  the  rule  must 
receive  a  reasonable  construction  and  application.     If  ample  time  and 
opportunity  is  afforded  for  the  examination  and  inspection  required  by 
the  rule,  it  must  be  made,  and  the  consequences  of  failure  to  do  so  must 
rest  upon  the  delinquent.    But  where  no  time  or  opportunity  is  afforded, 
no  negligence  for  failure  can  reasonably  be  imputed.    It  may  often  hap- 
pen that  a  car  standing  upon  a  side  track  at  a  way  station  is  attached  to 
a  passing  train  to  be  drawn  to  the  next  or  another  station,  and  that  such 
attachment  is  made  in  haste,  with  no  time  for  examination ;  and  in  such 
a  case  it  would  be  unreasonable  to  hold  any  train  man  responsible  for 
failure  to  inspect.    We  think  this  is  such  a  case.     The  car  was  attached 
bat  a  few  moments  before  the  train  was  to  move  on  for  Newburgh.    The 
delay  in  starting  was  caused  by  the  necessity  of  waiting  for  another  train, 
and  it  was  uncertain  how  long  it  would  continue.     The  train  might 
start  at  any  moment,  and  for  that  reason  it  would  have  been  dangerous 
to  go  under  or  around  the  car  to  inspect  it.     The  defects  were  not  so 
open  and  visible  as  to  be  detected  by  a  glance  of  the  eye.    Their  discov- 
ery would  have  required  scrutiny,  and  for  that  there  was  no  oppprtu- 
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nity .  The  question  was  before  the  coart  of  appeals  in  the  case  of  La  Croy 
V.  Railroad  Co.,  132  N.  Y.  570,  30  N.  E.  Rep.  391,  but  that  was  an 
extreme  case,  and  full  opportunity  was  given  to  all  the  tra  n  men  for 
examination  of  the  train  after  it  was  made  up  and  in  full  operation.  In 
fact  it  was  on  a  side  track,  idle,  for  nearly  two  hours,  and,  although  it 
was  known  that  the  train  was  soon  to  make  a  dangerous  descent,  no  ef- 
fort was  made  to  ascertain  whether  the  brakes,  which  would  be  subjected 
to  a  severe  strain,  were  in  condition  for  its  endurance.  Questions  of  con- 
tributive  negligence  in  failing  to  make  inspections  are  to  be  determined 
in  the  same  manner  as  other  questions  of  the  same  character  arising  in 
any  other  way.  If  the  facts  and  circumstances  leave  the  question  so 
plain  that  a  verdict  would  not  be  permitted  to  stand  in  favor  of  the 
plaintiff,  the  complaint  is  to  be  dismissed  by  the  trial  court.  We  do 
not  think  this  caae  was  sufBciently  plain  to  justify  the  trial  judge  in  con- 
victing the  plaintiff  of  oontributive  negligence  as  a  matter  of  law,  and 
tba;t  he  was  required  to  submit  the  question  to  the  jury  under  proper  in- 
structions, as  he  did.  The  charge  was  faultless,  and  no  error  was  com- 
mitted upon  the  trial. 
The  judgment  and  order  should  be  affirmed^  with  costs. 

PRATT,  J.,  concuiB. 

BARNARD,  P.  J.  The  neglect  of  the  defendant  was  dearly  proyen. 
The  plaintiff  was  a  brakeman  in  the  employ  of  the  defendant.  The  de- 
fendant was  bound  to  apply  safe  appliances  for  the  purpose  of  the  em- 
ployment. While  applying  a  brake,  the  guard  snapped,  and  threw  the 
plaintiff  under  the  car.  The  plaintiff  was  proven  to  be  free  from  any 
neglect  on  his  part.  He  was  using  the  appliances  in  the  usual  way. 
The  proof  shows  that  it  was  in  a  weak  condition  by  the  absence  of  a 
bolt,  and  the  two  remaining  bolts  so  loose  as  to  be  unsafe.  There  was 
no  opportunity  to  examine  the  brake  before  the  accident  on  the  occasion 
in  question,  and  a  rule  to  that  effect  must  have  a  reasonable  construc- 
tion. Besides,  there  was  proof  on  the  trial  tending  to  show  that  tiie 
rule  bad  not  been  in  force  as  to  brakemen  who  were  called  upon  to  ap- 
ply brakes.  It  is  manifest  that  it  could  not  be  observed  by  the  em- 
ploye without  danger.  The  brakes  must  be  applied  at  once  when  the 
<Nrder  is  given.     The  judgment  should  be  affirm^,  with  costs. 


(e7HuD,iia) 

GUNTHER  v.  MAYER  at  sL 

(Supreme  Court,  General  Term,  Second  Department    Febmsry  18.  1808.) 

Corporations—- MoRTGAOBs— Insolybnct. 

A  manufacturing  company,  to  secure  its  indebtedness  to  a  bank,  voted  to 

issue  bonds,  and  to  give  a  mortgage  to  a  trust  company  to  secure  the  issue. 
The  bonds,  reciting,  that  they  were  secured  by  a  mortgage  to  the  trust  com- 
pany, were  thereupon  issued,  and  delivered  to  the  banlc  as  collateral  security 
for  the  indebtedness,  but  the  mortgage  was  not  given  until  after  the  company 
had  become  insolvent.  Jle^d  that,  as  the  vole  to  give  the  mortgage  was  an 
a«:reement  in  equity  to  give  it,  the  mortgage  was  valid,  and  did  not.  contra- 
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▼ene  1  Bey.  St.  p.  608»  g  4.  providing  that  h  shall  be  anlawfal  for  any  incor- 
porated company  to  make  any  transfer  or  assignment  of  any  of  its  property 
in  contemplation  of  insolvency. 
%  8amb— Bonds. 

In  each  case,  the  fact  that  the  bonds  were  not  signed  by  the  trust  company 
before  their  delivery  to  the  bank,  will  not  affect  their  validity,  even  though 
they  provided  that  they  would  not  be  valid  until  signed  by  the  trust  com- 
pany. 

Appeal  from  special  term,  Queens  county. 

Action  by  Gottlob  Gunther  against  Rudolph  Mayer  and  others  to 
foreclose  a  mortgage.  From  the  sale  under  the  foreclosure  of  this  mort- 
gage there  was  left  a  surplus.  The  Holland  Trust  Company,  the  holder 
of  a  second  mortgage,  claimed  a  lien  on  this  surplus  by  virtue  of  its  mort- 
gage. From  an  order  confirming  a  report  of  the  referee,  which  report 
declared  the  second  mortgage  to  be  void,  the  Holland  Trust  Company 
appeals.     Reversed. 

Argued  before  BARNARD,  P.  J*,  and  PRATT,  J. 

George  M.  Van  Hoesen,  (William  N.  Dykman,  of  counsel,)  for  ap- 
peUant  Holland  Trust  Company. 

Joseph  F.  Stier,  (Frederick  J.  Swift,  of  ooansel,)for  appellant  Twelfth 
Ward  Bank. 

P.  Q.  EckeraoQ,  for  respondent. 

BARNARD,  P.  J.  The  Vertical  Tube  Boiler  Company,  a  domestic 
cerporatioD,  executed  a  mortgage  to  the  Holland  Trust  Company  upon 
ite  lands  in  Queens  ooouty,  to  secure  $76,000.  This  amount  was  repre- 
sented by  75  bonds  of  $1,000  each.  The  Holland  Company  was  simply 
a  trustee.  The  mortgage  is  a  first  record  lien  on  the  surplus  money  in 
question,  but  it  was  given  when  the  tube  company  was  insolvent  and  in 
contemplation  of  insolvency,  and  is  therefore  void.  The  trust  company, 
and  a  creditor  holding  some  of  the  bonds,  seek  to  escape  this  result  by 
proof  tiiat  the  mortgage  was  given  under  an  agreement  to  execute  the 
same  at  a  time  long  i^or  to  the  insolvency;  that  money  was  acquired 
und^  the  agreement;  and  that  therefore  the  mortgage  was  not  in  contra- 
vention of  the  statute.*  Paulding  v.  Steel  Co. ,  94  N.  Y.  884.  The  referee 
has  found  against  the  agreement,  and  the  only  question  is  whether  the 
finding  is  supported  by  the  evidence.  It  appears  that  the  tube  company, 
in  April,  1888,  had  an  account  with  the  Twelfth  Ward  Bank  in  the  city 
of  New  York.  That  then  the  tube  company  borrowed  money  of  the 
bank.  During  the  year  1888  notes  were  given  and  renewed,  and  in 
March,  or  April,  1889,  it  was  agreed  by  the  president  and  treasurer  of 
the  tube  company  and  the  president  of  the  bank  that  security  must  or 
should  be  given  to  secure  the  existing  debt  and  all  future  advances,  and 
Uiat  a  meeting  of  the  tube  company  should  be  called  to  consider  the 
subject,  which  meeting  met  on  April  6,  1889.  The  meeting  resolved  to 
give  a  mortgage  for  $75,000  to  a  trust  company  to  secure  bonds  in  that 

>Rev.  St  p.  608,  §  4,  provides  that  it  shall  not  be  lawful  for  any  incorporated 
companr  to  make  any  transfer  or  assfgoment  of  its  property  in  contemplation  of 
insolyency  to  any  person  whatever,  and  every  such  transfer  or  assignment  to 
such  person,  or  in  trust  for  him  or  his  benefit,  shall  be  utterly  void.        ^  j 
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amount.  The  bonds  were  soon  thereafter  drawn,  bnt  the  drawing  of  the 
mortgage  was  delayed  by  the  attorney  until  October,  1890,  when  the 
company  was  insolvent.  The  bonds  were  not  signed  by  the  treasurer  of 
the  tube  company  until  September  or  October,  1889.  The  whole  issues 
were  delivered  as  collateral  security  to  the  Twelfth  Ward  Bank.  Forty- 
five  thousand  of  these  are  still  held  by  the  bank  and  thirty  thousand  by 
the  trust  company.  No  question  can  be  made  as  to  the  authority  of  the 
parties  who  contracted  for  the  security  in  the  spring  of  1889.  The  pres- 
ident and  secretary  represented  the  tube  company,  and  the  president. 
Steers,  represented  the  bank*  The  negotiations  were  initiatory  only,  and 
the  tube  company  voted  the  security,  and  the  requisite  number  of  stock- 
holders approved  the  vote.  The  bank  received  the  bonds  with  the  official 
approval  of  the  tube  company  written  thereon,  and  received  them  at  once 
when  printed,  long  before  the  mortgage  was  given.  It  is  immaterial 
whether  the  money  in  them  was  to  be  raised  by  selling  the  bonds  by  the 
bank,  and  paying  their  debt  out  of  it,  or  not.  The  security  was  voted 
to  pay  the  bank  debt,  and  the  bond,  which  recites  the  agreement,  was 
at  once  delivered  to  the  bank,  and  an  agreement  to  give  a  mortgage  to  a 
naked  trustee  was  an  agreement  in  equity  to  give  the  mortgage  for  the 
security  of  the  ])ersons  who  held  the  debt.  The  trustee's  signature  was 
not  at  all  vital  under  the  circumstances  presented  by  the  case.  The  tube 
company  delivered  the  bonds  as  good  bonds,  and  the  approval  of  the 
trustee  could  come  at  any  time  thereafter.  The  order  should  be  reversed, 
and  the  motion  to  eonfirm  referee's  repbrt  denied,  and  the  surplus  or- 
dered to  be  paid  to  the  Holland  Trust  Company,  with  costs  to  appetlant 
out  of  fund. 

(07  Hun,  11&.) 

RAPPS  et  al.  v.  GOTLEIB  et  aL 

(Sapreme  Court.  General  Term,  Second  Department.    Febraary  18,  1808.) 

Abbionmbnt  of  Mortoagb— Bona  Fidb  Purchaser— Fraud  of  Assiokor. 

Plaintiff  applied  to  O.  for  a  loan,  who  thereupon  demanded  976  for  exam- 
ining title.  Plaintiff  executed  a  bond  and  mortgage  for  91,000.  which,  at  G.'a 
request,  was  left  with  G..  who  gave  a  receipt  therefor,  promising  to  pay 
9925  **it  everything  was  correct.^  or  to  return  the  mortgage;  it  being  ex- 
pressly agreed  that  the  bond  and  mortgage  were  to  be  of  no  effect  without 
payment  Held,  that  there  was  no  delivery;  and,  where  G.  subsequently  re- 
corded the  mortgage,  and  sold  it  to  an  innocent  purchaser,  without  having 
paid  plaintiff  therefor,  the  purchaser  took  subject  to  all  existing  equities. 

Appeal  from  special  term,  Kings  county. 

Action  by  Louis  Rapps  and  Louis  Zwickel  against  Henry  Gotleib  and 
Bettie  Stern  for  the  cancellation  of  a  bond  and  mortgage  held  by  defend- 
ants against  plaintiffs.  From  a  judgment  directing  a  surrender  of  such 
bond  and  mortgage  to  plaintiffs,  and  a  cancellation  thereof,  defendant 
Stern  appeals.     Affirmed. 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  J  J. 

Charles  Steckler,  (Alfred  Steckler,  of  counsel,)  for  appellant|  Bettie 
Stern. 

Jacob  Manheim,  for  respondents.  ^-^  , 
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BARNARD,  P.  J.  The  plaintififs,  being  the  owners  of  oertain  real  es- 
tate in  Kings  county,  applied  to  the  defendant  Gotleib  for  a  loan  thereon 
for  $1,000.  The  mortgage  was  a  third  mortgage  on  the  property,  and 
Gotleib  demanded  $76  for  making  the  search  and  examining  the  prop- 
erty. This  was  the  26th  of  May,  1892.  On  the  next  day,  plaintiffs 
gave  Groileib  their  deed,  and  he  drew  a  mortgage  to  himself  for  the 
il,OO0.  This  was  executed  the  same  day,  and  Gotleib  requested  the 
plaintiffs  to  leave  the  bond  and  mortgage  with  him,  without  payment. 
They  objected  to  that,  and  Gotleib  gave  them  a  receipt  for  the  bond  and 
mortgage,  and  promising  to  pay  $925  ''if  everything  was  correct, ''or  to  r»- 
tarn  the  mortgage.  It  was  expressly  agreed  that  the  bond  and  mortgage 
were  to  be  of  no  effect  without  payment.  Gotleib  put  the  mortgage  on 
record*  and  on  the  24th  of  June,  1892,  sold  the  same  to  the  defendant 
Stem,  for  $1,000.  She  was  an  innocent  purchaser,  and  bought  without 
notice  of  the  fraud  committed  by  Gotleib.  There  was  no  delivery  of  the 
bond  and  mortgage  to  Gotleib.  It  therefore  never  had  life  in  Gotleib's 
hands.  A  purchaser  of  a  mortgage  takes  it  subject  to  all  equities,  and 
stands  in  the  place  of  the  assignee.  Briggs  v.  Langford,  107  N.  Y.  680, 
14  N.  E.  Rep.  502;  Hill  v.  Hoole,  116  N.  Y.  299,  22  N.  E.  Rep.  547; 
Trustees  of  Union  College  v.  Wheeler,  61  N.  Y.  88.  The  evidence  as  to 
the  good  faith  of  the  defendant  Stern  is  not  very  clear^  from  a  careful  ex- 
amination of  the  testimony  in  respect  to  her  purchase.  The  rule,  how- 
ever, that,  if  she  was  a  bona  fide  purchaser,  she  stands  in  no  better 
position  than  her  assignor,  Gotleib,  renders  a  discussion  upon  this  point 
unnecessary.  The  mortgage  was  never  delivered,  and  Godeib  never  had 
anything  to  sell.    The  judgment  should  therefore  be  affirmed,  with  costs. 


(07  Hun,  io».) 

JOKES  V.  MOORES  et  iL 

^Supreme  Court,  General  Term.  Second  Department.    February  18, 1898.) 

Mjschanic'b  Lien— Waiver— Accepting  Note. 

A  material  man's  acceptance  of  the  owner's  note  for  materials  furnished 
by  him  is  not  a  waiver  of  his  lien. 

Appeal  from  special  term,  Kings  county. 

Action  by  Howard  S.  Jones  against  Robert  L.  Moores  and  others  to 
foreclose  a  mechanic's  lien.  Prom  a  judgment  for  i>lRintiff,  defendants 
appeal.     Affirmed. 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  J  J. 

Geo.  F.  Alexander,  for  appellants. 
Logan,  Clark  &  Demond,  for  respondent. 

BARNARD,  P.  J.  The  plaintiff  agreed  with  the  defendants  to  fur- 
nish  embossed,  cut,  and  ground  glass  to  be  set  and  furnished  in  the  de- 
fendants' houses.  By  the  terras  of  the  agreement,  when  the  work  and 
materials  were  properly  set  and  furnished,  the  defendants  were  to  give 
their  promissory  note  for  the  same,  three  months  from  the  date  thereof. 
On  the  20th  of  January,  1891,  the  work  was  completed  to  the  satisfac-  ^ 
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tion  of  defendants,  and  was  accepted  by  them.  On  the  12(3i  of  January, 
1891,  the  defendants  gave  the  plaintiff  a  note  for  $500,  at  three  months 
from  date,  and  on  the  2l8t  of  January,  1891,  they  gave  the  plaintiff 
another  note,  for  $126,  being  for  the  balance  due  on  the  contract.  Both 
notes  were  protested.  On  the  17th  day  of  April,  1891,  the  plaintiff 
filed  a  lien  on  the  premises.  The  only  question  presented  is  whether 
the  giving  and  acceptance  of  the  notes,  by  the  terms  of  the  contract,  de- 
stroyed the  lien.  It  was  held  by  the  court  of  appeals  in  Happy  v.  Mo- 
sher,  48  N.  Y.  313,  that  the  taking  of  notes  of  a  third  person  did  not 
atlect  the  lien,  except  to  defer  its  enforcement  It  was  held  by  the  same 
court  in  the  case  of  Mott  ▼.  Lansing,  57  N.  Y.  112,  that  work  done 
upon  a  vessel,  upon  the  personal  credit  of  the  owner,  does  not  affect  tlie 
right  to  a  lien;  that  a  lienor  might  give  credit,  provided  the  lien  was 
filed  within  the  statute  time.  Both  these  cases  were  approved  in  King 
V.  Greenway,  71  N.  Y.  413.  In  this  case  the  lien  was  filed  within  the 
90  days  given  by  statute,  and  the  debt  became  due  within  that  time. 
The  judgment  should  therefore  be  affirmed,  with  costs. 


(er  Hun,  68.) 

DONOVAN  v.  WHEELER  et  aL 

(Bvpieme  Court.  General  Term.  Secoad  Department    February  18^  1808L) 

1.  Action  to  Bet  Asms  Dbbd— Plea  of  Gift. 

Plaintiff  sued  to  set  aside  a  deed  which,  as  alleged,  he  had  never  intended 
■hould  operate  as  a  grant.  Defendant,  after  denying  in  his  answer  that  plain- 
tiff had  neTor  so  intended,  alleged  that  the  grant  had  been  declared  effectual, 
and  an  absolute  gift,  by  plaintiff.  BM,  that  the  gift  was  not  so  pleaded  as 
an  independent  defense  as  to  justify  the  reception  of  OTidence  to  sustain  it. 

9.  Costs — ADDrriONAL  Allowance. 

A  case  in  which  no  specific  sum  is  claimed,  and  nothing  involved  but  the 
validity  of  a  deed,  which  is  of  no  particular  value,  is  not  a  proper  case  for  the 
additional  allowance  of  costs,  nor  does  the  fact  that  the  property  described 
in  the  deed  will  be  remotely  affected  Justify  such  an  allowance. 

Appeal  from  special  term,  Queens  county. 

Action  by  John  Donovan  against  Thomas  E.  Wheeler  and  others  to 
set  aside  a  deed  given  by  plaintiff  to  defendant,  which  plaintiff,  as  al- 
leged, never  intended  should  operate  as  a  grant.  Judgment  for  plaiatifif. 
Defendants  appeal.     Modified  and  affirmed. 

Argued  before  DYKMAN  and  PRATT,  JJ. 

James  Kearney ,  (John  W.  Ridgway,  of  counsel,)  for  appellant  Thomas 
B.  Wheeler. 

John  H.  Rogan,  for  appellant  Mary  A.  Wheeler. 

William  J.  Gaynor,  (John  B.  Shanahan,  of  counsel,)  for  respondent. 

DYKMAN,  J.  This  action  is  brought  to  obtain  a  judgment  of  this 
court  which  shall  determine  that  a  certain  deed  of  conveyance  of  real 
property  was  not  delivered,  and  the  title  to  the  premises  therein  described 
was  not  conveyed,  to  the  defendant  Thomas  E.  Wheeler,  by  the  said 
deed,  and  that  the  deed  and  the  record  thereof  be  canceled.  The  claim 
of  the  plaint:  17  is  that  the  deed  was  executed  to  subserve  a  sj^ecial  pur- 
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poBe,  which   was  not  carried  into  execution,  and  that  the  deed  was 

not  delivered,  and  there  never  wae  any  intention  to  vest  the  title  abso- 
lutely in  the  grantee.  The  cause  was  tried  before  a  judge  at  special  term, 
who  found  the  facts  in  favor  of  the  plaintiff,  and  directed  a  judgment  in 
his  favor  for  the  relief  demanded  in  the  complaint.  The  defendants 
have  appealed  from  the  judgment,  bat  we  find  the  appeal  destitute  of 
merit  upon  the  main  question.  The  testimony  on  the  part  of  the  plain- 
tiff was  contradicted  by  the  defendants,  but  we  think  the  trial  judge  took 
the  correct  view  of  the  evidence,  and  the  circumstances  surrounding  the 
tranaaction.  The  appellants  contend  that  an  error  was  committed  upon 
the  trial  by  the  exclusion  of  testimony  tending  to  prove  and  establish  a 
gift  of  the  premises  to  the  grantee.  That  testimony  was  excluded  be- 
canae  no  snch  defense  was  set  up  in  the  answer,  and  we  think  that  the 
trial  judge  gave  the  correct  construction  of  the  answer,  and  that  it  man- 
ifests no  intention  to  set  up  a  donation  of  the  premises.  True,  the  fourth 
clause  of  the  answer  contains  a  statement  that  the  plaintiff,  after  the 
conveyance,  declared  to  the  defendant  that  the  grant  was  effectual,  and 
an  absolute  gift  of  the  real  property^  from  the  plaintiff  to  the  defendant; 
bat  that  is  but  the  statement  of  an  evidentiary  fact,  by  way  of  enlarge- 
ment of  the  first  part  of  the  paragraph,  which  denied  that  the  plaintiff 
never  intended  to  grant  the  premises  to  the  defendant.  It  falls  far  short 
of  an  independent  defense,  which  was  necessary  to  the  reception  of  the 
testimony. 

The  trial  judge  made  the  plaintiff  an  additional  allowance  of  1200,  . 
which  waa  erroneous.  Such  allowances  are  made  in  a  proper  case,  based 
upon  the  sum  recovered  or  claimed,  or  the  value  of  the  subject-matter 
involved.  In  this  case  no  sum  was  claimed  or  recovered,  Und  nothing 
was  involved  but  the  validity  of  a  deed,  and  that  bad  no  value.  The 
fact  that  the  determination  of  the  question  remotely  affected  the  property 
described  in  the  deed  is  not  sufficient  to  justify  an  additional  allowance, 
under  the  statute.  Conaughty  v.  Bank,  92  N.  Y.  404.  The  judgment 
should  be  modified  by  striking  out  the  $200  from  the  costs,  and  as  so 
modified  affirmed,  without  costs  to  either  party  upon  this  appeal. 

PRATT,  J.  This  is  an  action  brought  to  set  aside  a  conveyance  of 
certain  land  in  Queens  county,  executed  by  the  plaintiff  to  the  defend- 
ant Thomas  E.  Wheeler,  upon  the  ground  that  the  deed  constitutes  a 
doud  upon  the  title.  Upon  the  trial  the  defendant  claimed  that  the 
deed  was  a  gift,  and,  further,  that  it  was  executed  to  perpetrate  a  fraud 
upon  a  third  party.  It  clearly  appeared  from  the  evidence  that  the  deed 
was  never  delivered  to  the  defendant,  and  never  was  intended  to  be  de- 
livered, except  simultaneously  with  a  deed  from  the  defendant  to  the 
plaintiff  for  the  same  property.  The  intention  of  the  plaintiff  was  to 
have  it  appear  upon  the  records  that  the  defendant  was  the  owner,  so  as 
to  facilitate  a  sale  thereof  by  the  plaintiff,  as  broker,  while  in  fact  it  was 
his  own  property  The  defendant  paid  nothing  for  the  conveyance,  and 
in  fact  no  fraud  was  proved  in  the  transaction.  The  proof  was  all  one 
way, — that  the  plaintiff  never  intended  to  vest  the  title  to  the  property 
in  the  defendant  as  a  gift,  but  the  motive  seems  to  have  been  a  matter 
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of  convenience  to  the  plaintiff,  to  enable  him  to  appear  as  a  broker  in 
making  a  sale.  To  permit  such  a  transaction  to  stand  as  a  valid  gift 
would  be  a  Rross  fraud.  There  being  no  delivery  of  the  deed,  there  waa 
no  valid  conveyance.     Judgment  afhrmed,  with  costs. 


(07  Hun,  58.) 

PEOPLE  V.  ROSENBERG. 

(Sapreme  Court,  General  Term.  Second  Department.    February  18, 1898.) 

Ck>K8TiTnnoNAL  Law— PaoHraiTiNo  Noxious  Business. 

Laws  1892,  c.  646,  providing  that  no  person  shall  carry  on  the  basioess  of 
fat  rendering,  bone  boiling,  etc.,  within  the  limits  of  any  incorporated  city 
of  the  state,  or  within  three  miles  from  the  corporate  limits  of  such  city,  is 
a  valid  exercise  of  police  power,  and  not  an  interference  with  the  rights  of 
such  person  in  the  enjoyment  of  his  property,  within  Const,  art.  1,  §  1.  pro- 
viding that  no  person  shall  be  deprived  of  life,  liberty,  or  property  without 
due  process  of  law. 

Appeal  from  court  of  sessions,  Kings  county. 

Joseph  Rosenberg  was  convicted  of  unlawfully  carrying  on  the  busi- 
ness of  fat  rendering,  and  appeals.     Affirmed. 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

A.  Simis,  Jr.,  for  appellant. 

James  W.  Ridgway,  Dist.  Atty.,  for  the  People. 

DYKMAN,  J.  This  is  an  appeal  from  a  judgment  of  conviction  in 
the  court  of  sessions  of  Kings  county.  The  defendant  was  indicted, 
tried,  and  convicted  for  a  violation  of  chapter  646  of  the  Laws  of  1892, 
entitled  "An  act  to  prevent  fat  renderings,  bone  boiling,  or  the  manu- 
facture of  fertilizers,  within  the  corporate  limits  of  any  incorporated 
city  of  this  state,  or  within  a  distance  of  three  miles  from  the  corpo- 
rate limits  thereof."     The  statute  is  as  follows: 

"Section  1.  It  shall  not  be  lawful  for  any  person  or  persons  to  engage  in  or 
carry  on  the  business  of  fat  rendering,  bone  boiling,  or  the  manufacture  of  fer- 
tilizers, or  any  business  as  a  public  nuisance  within  the  corporate  limits  of  any 
incorporated  city  of  this  state,  or  within  a  distance  of  three  miles  from  the  cor> 
porate  limits  of  any  incorporated  city:  provided,  however,  that  nothing  herein 
contained  shall  prevent  the  rendering  of  fresh-killed  cattle  or  swine.  Sec.  2^ 
All  departments  of  health,  or  the  commissioner  or  commissioners  thereof,  in  any- 
incorporated  city  of  this  state,  shall  have  power  to  enforce  the  provisions  of  this 
act  Sec.  8.  Any  person  or  persons  offending  against  the  provisions  of  this  act 
shall,  upon  conviction  thereof,  be  guilty  of  a  misdemeanor.  This  act  shall  not 
apply  to  the  counties  of  Fulton.  Wayne,  Tompkins.  Chautauqua,  Orange,  Dutch- 
ess, Erie.  Monroe.  Oneida.  Onondaga.  New  York,  Schoharie.  Ulster.  Qreene, 
Cayuga.  Niagara.  Saratoga.  Schenectady,  Hamilton,  Montgomery,  and  Orleans. 
Sec.  4.  This  act  shall  take  effect  immediately. " 

The  indictment  charged  the  defendant  with  carrying  on  the  business 
of  rendering  the  fat  from  animal  matter  not  from  freshly  slain  cattle 
and  swine.  The  testimony  upon  the  trial  sustained  the  allegation  in 
the  indictment,  and  all  testimony  tending  to  show  that  no  noxious 
odors  arose  from  the  process  of  rendering  fat,  that  the  defendant  car- 
ried on  the  business  under   permission  of  the   board  of  health  of  the 
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dty  of  Brooklyn,  that  he  had  erected  buildings  and  put  in  boilers  for 
the  purposes  of  the  business,  and  invested  capital  therefor,  and  that  the 
neighborhood  where  the  business  was  conducted  was  sparsely  populated, 
wsa  excluded  by  the  court,  and  the  defendant  excepted  to  such  ex- 
clusion. 

The  only  question  involved  in  this  appeal  is  the  constitutionality  of 
the  law  under  which  the  indictment  was  framed,  and  the  defendant  in- 
BistB  upon  its  unconstitutionality  because  it  interferes  with  the  enjoy- 
ment of  his  property  and  business  without  compensation,  and  that  it  is 
beyond  the  competence  of  the  l^islature  to  prohibit  his  business,  with- 
out evidence  that  it  is  a  nuisance.  The  constitutional  provisions  relied 
upon  by  the  defendant  are  these: 

"No  person  shall  be  deprived  of  life,  liberty,  or  property  without  due  process 
of  law.  No  member  of  this  state  shall  be  deprived  of  any  rights  and  privileges 
lecared  to  any  citizen  thereof. "  Section  6  of  article  1.  and  section  1  of  article 
1,  of  the  state  constitution. 

*No  state  shall  malie  or  enforce  any  law  which  will  abridge  the  privileges  or 
immunities  of  citizens  of  the  United  States,  nor  shall  any  state  deprive  any  per- 
son of  life,  liberty,  or  property  without  due  process  of  law,  nor  deny  to  any  per- 
son within  its  Jurisdiction  the  equal  protection  of  the  laws. "  Const  U.  S.  I4th 
Amend. 

The  term  ^^iberty,"  as  it  is  here  employed,  implies  much  more  than 
personal  unrestraint.  It  has  been  said  many  times  of  late  in  learned 
and  exhaustive  opinions  in  our  highest  appellate  tribunal  that  it  rn< 
dudes  freedom  in  the  use  of  the  faculties  with  which  the  God  of  na- 
ture has  endowed  mankind,  freedom  in  the  acquisition  and  use  of  prop- 
erty, and  freedom  to  follow  a  lawful  avocation.  The  rigidity  with 
which  the  rights  of  the  citizen  will  be  protected  from  the  effects  of 
unauthorized  l^slation  is  exemplified  in  several  recent  decisions,  to 
which  aUusion  may  be  made  here.  In  the  Case  of  Jacobs,  98  N.  Y.  98, 
a  statute  had  been  enacted  which  prohibited  the  manufacture  of  cigars 
or  preparation  of  tobacco  in  any  form  on  any  floor  in  a  tenement  house, 
if  such  floor  was  occupied  as  a  residence.  The  title  of  the  act  was  ''An 
act  to  improve  the  public  health  by  prohibiting  the  manufacture  of  cigars 
and  preparation  of  tobacco  in  any  form  in  tenement  houses  in  certain 
cases,"  etc.,  and  the  court  of  appeals  held  it  to  be  unconstitutional.  In 
the  Case  of  Marx,  99  N.  Y.  877,  2  N.  E.  Rep.  29,  the  title  of  the  act 
brought  in  question  was  "An  act  to  prevent  deception  in  sales  of  dairy 
products,"  and  section  6  of  the  act  declared,  among  other  things,  that 
no  person  should  manufacture  out  of  any  oleaginous  substances,  or 
any  compound  of  the  same  other  than  that  produced  from  unadulterated 
mUk  or  cream  from  the  same,  any  article  designed  to  take  the  place  of 
butter  or  cheese  produced  from  pure  unadulterated  milk,  or  cream  of 
the  same,  or  should  sell,  or  offer  to  sell,  the  same  as  an  article  of 
ibod;  and  then  there  was  a  proviso  that  the  section  should  not  apply 
to  pure  skim-milk  cheese  produced  from  pure  skim  milk.  That  law 
was  also  held  to  be  unconstitutional.  In  Gillson's  Case,  109  N.  Y. 
389,  17  N.  E.  Rep.  343,  the  statute  was  designed  to  amend  the  Penal 
Code  by  prohibiting  the  sale  of  any  article  of  food  upon  any  represen- 
tation that  anything  else  would  be  delivered  as  a  gift  or  reward  to  the 
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purchaser,  and  it  was  held  to  be  unooDstitutional  and  void.  These 
three  cases,  and  some  others  of  the  same  class,  are  relied  upon  by  the 
defendant  to  sustain  his  attack  upon  the  law  under  which  he  was  in- 
dicted. 

It  is  undeniable  that  the  statute  in  question  impairs  the  value  of  the 
defendant's  property  by  imposing  restrictions  upon  its  use,  and  thus 
depriving  it  of  one  of  its  essential  attributes,  and  also  abridges  his  own 
freedom  of  action  in  respect  thereto.  It  does  not  follow,  however,  that 
because  a  statute  regulates  the  use  of  property,  or  abridges  freedom  of 
action  in  relation  to  the  same,  it  is  therefore  unconstitutional,  or  a 
deprivation  of  property  in  the  constitutional  sense.  Neither  individual 
rights  nor  the  right  to  property  are  absolute,  and  both  may  be  con- 
tracted for  the  welfare  of  the  public  without  encroachment  upon  consti- 
tutional rights.  In  fact  such  limitation  is  implied  in  all  of  the  consti- 
tutional provisions  quoted,  and^  although  the  language  employed  is 
negative  and  prohibitive,  it  yet  contains  an  implication  that  such 
deprivation  may  be  wrought  by  such  due  process  of  law.  It  is  simply 
the  converse  of  the  implication  which  confers  the  immunity  so  esaential 
to  freedom.  In  legislative  proceedings  due  piocess  of  law  requires  no 
more  than  conformity  to  rules  and  methods  of  free  governments,  and 
the  omission  to  exercise  powers  inhibited  by  the  constitution  or  dele- 
gated to  the  other  great  departments  of  government.  There  is  ever  a 
condition  annexed  to  the  ownership  of  property  that  its  use  shall  not  be 
injurious  or  detrimental  to  the  public,  and  that  principle  is  but  the  out- 
growth and  enlaigement  of  the  maxim  '^sic  utero  tuo  ut  alienum  non 
laedas,"--^  fundamental  maxim  of  unlimited  obligation,  as  old  as  civ- 
ilization, which  contains  an  ethical  principle  of  universal  applicability, 
and  which  lies  at  the  foundation  of  what  is  known  as  the  ^'police  power 
of  the  state;"  a  power  which  pertains  to  sovereignty,  and  is  frequently 
exerted  to  enforce  the  observance  of  the  maxim,  and  is  therefore  coex- 
tensive with  the  obligation  it  imposes.  Its  sphere  of  operation  is  wide, 
and  it  is  far-reaching  in  its  legitimate  scope.  It  need  not  be  accu- 
rately defined  or  circumscribed,  but  when  it  is  exerted  in  subordination 
to  the  constitution  it  justifies  all  legislation  pertaining  to  the  health, 
comfort,  safety,  and  welfare  of  the  public.  It  often  justifies  the  total 
destruction  of  property,  and  the  removal  of  everything  dangerous  to 
health.  The  power  is  often  exerted  to  prohibit  the  use  of  property  for 
any  business,  in  densely  populated  communities,  which  raises  baneful 
and  insalubrious  exhalations,  injurious  to  health  and  dangerous  to  life. 
But  these  cases  do  not  bound  its  sphere  of  operation.  In  the  case  of 
People  V.  King,  110  N.  Y.  418,  18  N.  E.  Rep.  246,  it  was  permitted 
a  much  wider  range.  It  was  there  decided  that  the  owner  of  a  skating 
rink  subjected  it  to  public  regulation  so  long  as  he  devoted  it  to  pur- 
poses of  public  entertainment.  The  full  scope  and  extent  of  the  power 
was  recognized  in  the  three  cases  first  above  mentioned  and  in  all  kin- 
dred cases,  but  it  was  held  that  the  statutes  under  consideration  in 
those  cases  did  not  fall  within  its  operation.  In  speaking  of  the  power 
in  the  Jacobs  Case,  supra,  Judge  Earl  said:  "Under  it,  the  conduct  of 
an  individual  and  the  use  of  property  may  be  regulated  so  as  to  inter- 
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iere  to  some  extent  with  the  freedom  of  the  one,  and  the  enjoyment  of 
the  other.  *  *  *»  Jadge  Cooley  says:  "The  regulation  must  have 
reference  to  the  comfort,  safety,  and  welfare  of  society,''  (Cooley,  Cc»)st. 
Idm.  719;)  and  as  that  seems  to  he  in  harmony  with  both  principle 
and  authority,  we  will  now  turn  to  the  act  under  consideration,  and 
ascertain  where  it  must  be  placed. 

In  this  country  many  elements  enter  into  the  oonsidemtion  of  every 
question  of  constitutional  law.  We  live  under  two  governments, — ^the 
state  and  the  national.  Bach  of  these  has  its  constitution,  to  which  all 
owe  obedience,  and  each  has  its  peculiar  sphere  of  action.  The  powers 
of  the  national  government  are  definite  and  restricted,  and  those  of  the 
state  government  are  general  and  residuary.  All  legislative  power  of 
this  state  is  vested  in  the  senate  and  assembly,  and  that  power  compre- 
hends every  subject  which  belongs  to  the  legislative  department  of  gov- 
emm^it,  subject  to  the  limitations  imposed  by  the  constitution  of  the 
state  or  of  the  United  States.  By  reason  of  the  generality  of  the  legis- 
lative power  in  the  state  legislature  the  presumption  is  in  favor  of  the 
constitutionality  of  l^islative  acts.  Starting,  therefore,  with  the  pre- 
sumption in  favor  of  the  validity  of  this  statute,  we  must  determine 
whether  it  is  violative  of  any  constitutional  limitations  or  restraints. 
The  statute  renders  it  unlawful  for  any  person  to  carry  on  the  business 
of  fat  rendering,  and  some  other  business  of  the  same  character,  within 
the  limits  of  any  incorporated  city  in  this  state,  or  within  three  miles 
from  the  limits  thereof.  Certain  counties  are  exempted  £rom  its  opera- 
tion, but  ELings  county  is  not  so  excluded.  The  indictment  against  the 
defendant  is  for  fat  rendering, — ^that  is,  for  melting  and  clarifying  ani- 
mal £elU — and  that  business  has  ever  been  classed  with  bone  boiling, 
slaughterhouses,  soap  boiling,  and  the  like,  as  noxious,  and  prima 
fade  a  nuisance.  Dubois  v.  Budlong,  16  Abb.  Pr.  446;  Catlin  v.  Val- 
entine, 9  Paige,  575;  Brady  v.  Weeks,  8  Barb.  157;  Peck  v.  Elder,  3 
Sandf.  129.  Such  uses  of  property  are  prima  facie  a  nuisance,  because 
experience  has  demonstrated  their  productivity  of  ill  results.  Offensive 
odors  are  liberated  in  the  process  of  melting  the  tallow,  and  the  fumes 
and  stenches  arising  therefrom  impregnate  the  air,  and  render  it  im- 
pure, uncomfortable,  and  unwholesome.  It  was  decided  in  the  case  of 
Peck  y.  Elder,  3  Sandf.  126,  that  a  fat-melting  house  in  a  city  for  the 
purpose  of  trying  animal  fat  from  the  slaughterhouBes  was  presump- 
tively a  nuisance  to  the  inhabitants  of  the  dty.  Such  being  the  char- 
acter of  the  business  prohibited  by  this  statute,  it  falls  easily  within  the 
scope  of  the  police  power  of  the  state.  The  preservation  of  the  public 
heiJth  has  ever  been  a  primary  object  of  the  legislature.  Boards  of 
health  are  organized  for  that  purpose  in  the  towns,  cities,  and  villages 
of  this  state,  and  the  power  to  make  by-laws  and  ordinances  to  secure 
sanity  and  health  has  been  delegated  by  the  legislature  to  municipal 
corporations.  All  health  laws  and  the  quarantine  laws  are  also  based 
upon  the  same  power,  and  the  right  to  make  all  necessary  laws  for  the 
preservation  of  the  public  health  has  been  exercised  since  the  formation 
of  the  state  government,  and  cannot  now  be  success  fully  questioned.  At 
the  first  session  of  the  l^slature  a  law  was  passed  on  the  4th  day  of 
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April,  1778,  to  prevent  the  spreading  of  smallpox,  by  which  the  justices 
of  the  peace  were  authorized  to  appoint  houses  where  persons  infected 
with  the  smallpox  might  reside,  and  provided  for  the  forcible  removal 
of  such  persons  to  such  houses.  On  the  13th  day  of  April,  1784, 
the  legislature  of  the  state  passed  an  act  making  it  unlawful  for  any 
person  to  keep  more  than  28  pounds  of  gunpowder  in  any  one  place, 
less  than  one  mile  to  the  northward  of  the  city  hall  in  New  York 
city,  except  at  the  public  magazine  at  the  Fresh  water,  meaning  the 
old  Collect  pond.  The  first  quarantine  law  in  the  state  was  passed 
May  4,  1784,  soon  after  the  close  of  the  Revolutionary  war,  and  was 
entitled  **An  act  to  prevent  the  bringing  in  and  spreading  of  infectious 
distempers  in  this  state."  It  provided  that  all  vessels  having  on  board 
any  person  infected  with  any  contagious  distemper,  or  coming  from 
any  place  infected  with  such  contagious  disease,  should  not  come  into 
any  port  in  this  state,  and  should  not  come  nearer  to  New  York 
than  Bedioe's  island,  and  should  be  obliged  to  perform  quarantine  un- 
der certain  specified  regulations.  That  kind  of  legislation  has  remained 
unchallenged,  and  has  been  continued  with  augmented  severity,  so  that 
now  the  largest  vessels  are  arrested  and  searched,  the  liberty  of  the 
passengers  restrained,  and  the  infected  cargo  cast  into  the  sea.  The 
same  power  which  justifies  the  destruction  of  property  and  the  re- 
moval of  anything  dangerous  to  health,  and  subordinates  private  inter- 
ests to  the  welfare  of  the  public,  is  sufficiently  cogent  and  coercive  to 
justify  a  law  which  prohibits  the  use  of  private  property  in  a  large 
city  for  a  purpose  which  is  noxious  and  injurious  to  the  health  of 
the  community.  It  is  the  sovereign  power  of  the  state  committed  to 
the  legislature  for  the  safety  of  the  community,  to  be  exerted  for  the 
production  of  the  end  by  adequate  means,  not  violative  of  constitu- 
tional limitations.  It  was  within  the  province  of  the  legislature  to 
determine  that  the  exigency  existed  in  the  cities  of  this  state  for  the 
exercise  of  the  power,  and  we  conclude  that  the  business  conducted 
by  the  defendant  was  a  proper  subject  for  its  exercise.  The  law  was 
enacted  and  designe<l  to  promote  and  protect  the  public  health,  and  it  was 
appropriate  to  the  accomplishment  of  that  end.  It  does  not,  therefore, 
infringe  upon  the  liberty  guarantied  to  all  to  adopt  any  lawful  pursuit 
not  injurious  to  the  community,  because,  as  we  have  seen,  this  par- 
ticular business  is  so  injurious. 

That  the  statute  is  new,  or  more  stringent  than  former  laws,  is  no 
argument  against  its  validity.  Judge  Andrews,  in  the  opinion  in 
Lawton  v.  Steele,  119  N.  Y.  233,  23  N.  E.  Rep.  878,  said: 

*'Butwe  know  of  no  limitation  of  legislative  power  which  precludes  the  lei?- 
ialature  from  enlarging  the  category  of  public  nuisances,  or  from  declaring 
places  or  property  used  to  the  detriment  of  public  interests,  or  to  the  injur3'  of 
health,  morals,  or  welfare  of  the  community,  public  nuisances,  although  not  such 
at  common  law. " 

Statutes  regulating  trade  and  controlling  the  use  of  private  property 
in  the  public  interest  have  been  upheld  in  recent  years  in  this  state  and 
in  the  supreme  court  of  the  United  States.  In  1883  the  legislature  of 
this  state  passed  a  law  declaring  any  fish  net  found  in  any  of  the  waters 
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of  the  state  in  violation  of  existing  laws  for  the  preservation  of  fish  to  be 
a  nuisance,  and  authorizing  their  destraction,  and  that  act  was  held  to 
be  a  valid  exercise  of  the  legislative  power.  Lawton  v.  Steele,  119 
N.  Y.  226,  23  N.  E.  Rep.  878.  Section  883  of  the  Penal  Code,  declar- 
ing that  no  citizen  can  be  excluded  from  places  of  amusement  by  reason 
of  race  or  color,  was  held  to  be  a  valid  exercise  of  the  police  power  of 
the  state  over  a  subject  within  the  cognizance  of  the  legislature.  People 
V.  King,  110  N.  Y.  418,  18  N.  E.  Rep.  245.  The  act  fixing  the  maxi- 
mum charge  for  elevating  grain  was  held  to  be  a  legitimate  exercise  of 
the  police  power  of  the  state  over  a  business  affected  with  a  public  in- 
terest. People  V.  Budd,  117  N.  Y.  1,  22  N.  E.  Rep.  670,  682  ;  People 
V.  Walsh,  117  N.  Y.  1,  621,  22  N.  B.  Rep.  682.  This  last  case  in- 
volved  the  same  question  as  the  Budd  Case,  and  was  subsequently  affirmed 
by  the  supreme  court  of  the  United  States.  The  case  of  Munn  v.  Illinois, 
94  U.  8.  125,  has  become  a  leading  case,  and  it  holds  the  same  doctrine. 
In  the  case  of  Bertholf  v.  O'Reilly,  74  N.  Y.  509,  the  court  of  appeals 
decided  that  the  legislature  had  power  to  create  a  cause  of  action  for 
damages,  in  favor  of  a  person  injured  in  person  or  property  by  the  act  of 
an  intoxicated  person,  against  the  owner  of  real  property,  whose  only 
connection  with  the  injury  was  that  he  leased  the  premises  with  knowl- 
edge that  intoxicating  liquors  were  to  be  sold  thereon.  The  operation 
of  that  statute  certainly  was  to  restrain  the  freedom  of  the  owner  in  the 
use  of  his  property^  and  so  impair  its  value,  and  so  far  was  parallel  with 
this,  and  yet  it  received  the  sanction  of  our  highest  court.  We  are 
therefore  led  to  the  conclusion  that  the  statute  under  consideration  is  a 
valid  exercise  of  legislative  power,  and  that  the  conviction  should  be 
affirmed. 

PRATT,  J.,  concurs. 

BARNARD,  P.  J.  The  legislature,  by  chapter  646,  Laws  1892,  made 
it  a  misdemeanor  for  any  person  to  carry  on  the  business  of  fat  render- 
ing in  any  incorporated  city  in  the  state,  with  some  counties  excepted, 
but  not  the  city  of  Brooklyn,  or  Kings  county.  Before  the  passage  of 
the  act  the  defendant  had  carried  on  his  business  under  a  permit  from 
the  board  of  health, — at  least  that  fact  must  be  assumed,  as  the  defend- 
ant's evidence  to  prove  it  was  excluded.  The  only  question,  therefore, 
is  whether  the  act  in  question  is  constitutional.  The  act  is  good.  Crouin 
V.  People,  82  N.  Y.  318;  Board  v.  Heister,  37  N.  Y.  661.  There  is 
no  conflict  between  these  cases  and  the  subsequent  cases  decided  by  the 
court  of  appeals.  People  v.  Marx,  99  N.  Y.  377,  2  N.  E.  Rep.  29  ; 
In  re  Jacobs,  98  N.  Y.  98;  People  v.  Willson,  109  N.  Y.  345,  16  N. 
E.  Rep.  540.  The  Jacobs  Case  was  under  an  act  prohibiting  the  manu- 
facture of  cigars  and  tobacco  in  tenement  houses.  Tiie  Marx  Case  was 
under  an  act  which  prohibited  the  sale  of  any  article  of  food  as  a  sub- 
stitute of  butter.  The  Willson  Case  came  under  chapter  691 ,  Laws  1887 , 
which  amended  the  Penal  Code  so  that  it  was  made  a  misdemeanor  to 
sell  articles  of  food  with  an  understanding  or  promise  that  something 
else  is  to  be  given  to  the  purchaser  by  way  of  reward.     It  is  maniiV^t 
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that  none  of  fheoe  oases  oonflict  with  preceding  cases,  which  necessarily 

involve  the  question  presented  by  the  record.  The  legislature  can  de- 
termine that  fat  rendering  in  the  city  of  Brooklyn  is  a  nuisance  without 
the  power  of  review  by  the  courts. 

The  conviction  and  judgment  should  be  affirmed. 


(07  Hun.  78.) 

DONOVAN  ▼.  LONG  ISLAND  R.  CO. 

(Supreme  Coart»  General  Term.  Second  Department     Febmary  18»  18fi8L) 

RAILBOAD  CoUPAKIBS— ACGmBlTTS  AT  C!iM>88me. 

Defendant  railroad  companj's  engine  was  propelled  throagh  a  city  itreet 
after  dark,  without  any  headlight,  or  without  ringing  a  belli  and  ran  over 
plaintiff,  who  testified  that  before  crossina  the  track  ne  looked  around,  bai 
neither  saw  nor  beard  the  engine*  and  his  testimony  was  coroborated 
by  that  of  another  witness,  who  crossed  at  the  same  time  with  him.  It  also 
appeared  that  there  was  no  train  attached  to  the  engrine,  and  that  it 
was  light,  and  comparatively  noiseless.  Beid,  thai  a  Yeidiot  for  plainliff 
would  not  be  disturbed. 

Appeal  from  cirouit  oourt,  Kings  county. 

Action  by  James  Donovan  against  the  Long  Island  Bailroad  Oom- 
pany  to  recover  for  personal  injuries  sustained  through  the  alleged 
negligence  of  defendant.  From  a  judgment  for  plaintiff,  and  an  order 
denying  a  motion  for  a  new  trial,  defendant  app^ds.     Affirmed. 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  FRATT,  JJ. 

E.  B.  Hinsdale,  for  appellant. 
J.  Stewart  Roes,  for  respondent. 

DYKMAN,  J.  This  is  an  appeal  from  a  judgment  entered  upon  the 
verdict  of  a  jury,  and  from  an  order  denying  a  motion  for  a  new 
trial  upon  the  minutes  of  the  court.  The  action  is  for  negligenoe.  The 
plaintiff  was  struck  and  injured  by  one  of  the  engines  of  the  defendant 
while  he  was  crcfesing  the  tracks  of  the  railroad  in  Atlantic  avenue,  in  the 
city  of  Brooklyn,  for  the  purpose  of  taking  a  train  on  that  road  going 
westward  towards  the  city  of  Brooklyn .  The  appellant  seeks  to  reverse  the 
judgment  upon  the  ground  of  contributory  negligenoe  of  the  plaintiff, 
the  contention  being  that  the  testimony  not  only  failed  to  ahow 
the  absence  of  negligence  on  the  part  of  the  plaintiff,  but  did  show  the 
presence  of  such  negligence.  In  this  case,  as  in  many  others  of  a  sim- 
ilar character,  the  appellate  tribunal  is  powerless.  There  is  some 
evidence  of  care  on  the  part  of  the  plaintiff.  He  testified  that 
before  going  upon  the  track  he  looked  to  see  whether  there  waa 
any  engine  approaching,  and  was  very  particular  to  look  and  see  if  he 
saw  any  headlight,  and  that  he  saw  no  light  and  heard  no  bell;  that  he 
looked  up  and  down  both,  and  saw  no  light.  That  testimony  was  suI£l> 
cient  to  carry  the  case  to  the  jury  upon  that  question,  and  it"  it 
commanded  belief  it  manifested  care.  We  cannot  substitute  our 
ju(igment  for  that  of  the  jury.  We  cannot,  therefore,  interfere  with  the 
verdict,  and  the  judgment  and  order  denying  the  motion  for  a  new  trial 
should  be  affirmed,  with  costs.  r^^^^T^ 
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PRATT,  J.  As  plaintiff  has  leoovered  the  Fordiot  below,  we  must, 
indiscQs&ing  the  appeal,  regard  the  testimony  in  the  light  most  favor- 
able to  the  plaintiff.  That  requires  us  to  believe  that  defendant's  engine 
VIS  propelled  through  a  city  street,  two  hours  after  sundown,  in  the 
mnter,  without  a  headlight,  and  without  ringing  a  bell.  On  these  facts 
the  jury  had  a  riglit  to  find  the  defendant  guilty  of  negligence. 
The  principal  reliance  of  defendant  on  this  appeal  is  upon  the  argument 
that  plaintiff  must,  by  the  nature  of  the  case,  have  been  guilty  of  con- 
tributoiy  n^ligence;  that  is  to  say,  he  would  surely  have  seen  or  heard 
the  engine  had  he  exercised  proper  care.  The  plaintiff  testified  that  he 
carefully  looked  and  listened,  and  did  not  hear  or  see  the  engine,  and 
he  ifi  oorroborated  by  a  witness  who  crossed  with  him  at  the  same  time 
and  place,  who  also  looked  and  listened,  and  heard  nothing.  The 
defendant  asks  to  disregard  this  evidence  on  the  ground  that  it  must  be 
Use.  It  is  plain  that  the  jury  must  have  given  it  credit.  How  far  it 
is  possible  to  see  a  moving  engine  in  a  winter  night  would  depend  some- 
thkig  on  the  degree  of  darkness,  something  on  the  rapidity  of  motion, 
somewhat  on  the  acuteness  of  vision  of  the  observer.  There  being  no 
tzain  attached  to  the  engine,  the  ordinary  roar  of  a  train  would 
be  absent.  Ordinarily,  trains  moving  through  the  streets  in  the  night- 
time g^ve  warning  by  headlight  and  bell,  and  by  the  reverberation  pro- 
duced by  a  heavy  train  of  oars.  As  these  were  wanting  in  the  present 
case,  and  as  the  engines  used  for  the  rapid  trains  are  extremely  light, 
and  comparatively  noiseless,  the  jury  may  have  thought  the  plaintiff's 
testimony  entirely  credible.  It  is  said  that,  as  the  engineer  saw  the 
plaintiff  200  feet  away,  the  plaintiff  should  have  seen  the  epgine  at  an 
equal  distanoe.  As  the  plaintiff  came  out  of  a  lighted  cigar  store,  and 
alao  into  the  illuminalion  caused  by  the  gaslight  at  .the  crossing, 
be  would  doubtless  be  easily  visible  to  persons  200  feet  away  in 
tbe  darkness.  But  when  his  gaze  was  directed  into  the  darkness, 
it  would  not  follow  that  he  could  see  as  far.  We  are  not  able  to  say  tbe 
jniy  were  in  error.     Judgment  affirmed,  with  costs, 

BARNARD,  P.  J.,  concurs. 


(67  Hun,  896w) 

KATHAK  V.  WHTTEHILL  et  al. 

O^apreme  Court,  General  Term,  First  Department    February  17,  1898L) 

1  Ddoovsrt — EzAMnrATioN  OF  Party  bsfore  Trial. 

A  motloo  for  the  appearance  of  defendant,  a  trustee  of  a  corporation,  for 
•xamination  by  plaintiff,  one  of  the  stockholders  thereof,  so  as  to  enable  him 
to  frame  bis  complaint  against  the  corporation,  should  be  denied  where  it 
appears  that  plaintiff  has  made  no  attempt  to  examine  the  bool&s  of  tbe  cor- 
poration, and  has  not  been  denied  access  to  them. 

1  Sims— NECEsemr. 

Such  motion  should  be  denied  when  It  la  apparent  that  tbe  purpose  of  the 
sxamination  is  to  ascertain  if  plaintiff  has  a  cause  of  action  on  which  he 
might  reasonably  hope  to  succeed. 

Appeal  from  special  terra,  New  York  county. 

Action  by  Harmon  H.  Nathan,  for  himself  and  all  other  stockhold-     ^ 
ei8  of  the  Pictet  Artidcial  Ice  Company,  Limited,  against  Robert  Whit^glC 
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hin  and  others,  directors,  and  the  Pictet  Artificial  Ice  Company,  Lim- 
ited. From  an  order  denying  a  motion  to  vacate  an  order  obtained  by 
plaintiff,  requiring  defendant  Whitehill  to  appear  for  examination  for 
the  purpose  of  enabling  plaintiff  to  frame  his  complaint,  defendant 
Whitehill  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

Charles  E.  Rushmore,  for  appellant. 

Taylor,  Thompson  &  Kaufman,  (John  A.  Taylor,  of  counsel,)  for  re- 
spondent. 

VAN  BRUNT,  P.  J.  We  see  no  sufficient  reason  disclosed  upon  the 
papers  for  the  granting  of  the  order  for  the  examination  in  this  case. 
It  seems  to  be  assumed  as  the  basis  upon  which  this  action  proceeds 
that,  because  the  defendant  Whitehill  was  a  trustee  of  the  corporation 
in  which  the  plaintiff  was  a  stockholder,  therefore  he  could  not  deal 
with  such  corporation.  This  theory,  which  has  so  long  obtained  in 
this  state,  seems  to  have  been  exploded  by  the  decision  of  the  court  of 
appeals  in  the  case  of  Gamble  v.  Water  Co.,  123  N.  Y.  91,  25  N.  K. 
Rep.  201. 

It  further  appears  that  the  company  in  which  the  plaintiff  was  m 
stockholder  kept  books  of  account,  which  are  within  the  reach  of  the 
plaintiff;  and  it  does  not  appear  that  the  plaintiff  has  made  any  at- 
tempt whatever  to  procure  an  inspection  of  these  books,  or  that  access 
to  them  has  been  denied.  Therefore,  when  the  plaintiff  states  that  he 
is  unable  to  procure  the  information  in  regard  to  the  transactions  of  the 
company  in  any  other  way  than  by  this  examination,  it  does  not  appear 
that  he  has  exhausted  the  ordinary  avenues  of  information ;  and  it 
seems  to  us  that,  until  this  has  been  done,  the  plaintiff  is  not  entitled 
to  the  extraordinary  relief  demanded  in  proceedings  of  this  nature. 
Furthermore,  this  application  is  made  for  the  purpose  of  enabling  the 
plaintiff  to  frame  his  complaint.  It  would  seem  that  he  has  informa- 
tion sufficient  to  prepare  such  a  pleading  to  bring  the  parties  into  court. 
After  the  issues  have  been  framed,  if  it  should  appear  to  the  court  nec- 
essary for  the  plaintiff  in  preparing  for  trial  to  avail  himself  of  such  ex- 
amination, such  relief  can  then  be  granted  ;  but  we  think  that  there  is 
no  reason  for  the  granting  of  this  order  at  the  special  term,  as  it  is  un- 
doubtedly intended  as  a  fishing  excursion,  to  ascertain  whether  the 
plaintiff  has  any  cause  of  action  upon  which  he  might  reasonably  hope 
to  succeed.  Order  reversed,  with  $10  costs  and  disbursements,  and 
motion  granted.     All  concur. 


(67  Hun,  908.) 

HITNER  V.  BOUTILIER  et  al. 

(Bapreme  Court.  Qeneral  Term,  Fourth  Department    February.  1808.) 

Affidavit  in  Attachment— Statement  of  Claik. 

Where  in  plaintiff  s  affidavit  for  attachment  the  only  statement  of  facta 
constituting  his  claim  was  as  "set  forth  in  the  complaint  in  this  action,** 
•which  was  referred  to  and  made  part  of  the  affidavit,  and  the  complaint  wa* 
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OB  informfttion  and  belief,  with  no  statement  as  to  the  sources  of  plaintiff's 
knowledge  or  grounds  of  belief,  plaintiff  was  not  entitled  to  an  attachment; 
the  rule  under  Code  Civil  Proc.  §§  685, 636,  relating  to  attachments,  requiring 
plaintiff's  affidavit  to  show  positively  suflQcient  facts  to  establish  a  cause  of 
action,  and  to  specify  the  grounds  of  his  claim.  Haebler  ▼.  Bemharth,  22 
N.  £.  Rep.  167.  115  N.  T.  469,  distinguished. 

Appeal  from  special  term. 
^  Action  by  Joseph  G.  Hitner  against  Enos  Boutilier  and  Alexander  M. 
Hubley.     From  an  order  denying  defendants'  motion  to  vacate  an  at- 
tachment, defendants  appeal.     Reversed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN,  J, 

S.  H.  Lindsley,  for  appellants. 
Jones  A  Townsend,  for  respondent* 

MARTIN,  J.  This  is  an  appeal  from  an  order  denying  defendants' 
motion  to  vacate  an  attachment.  The  motion  was  made  on  the  papers 
upon  which  the  attachment  was  granted.  In  the  afSdavits  for  the  at- 
tachment, the  only  statement  of  the  facts  constituting  plaintiff's  alleged 
claim  or  cause  of  action  was  as  follows: 

*Tbat  the  grounds  for  said  claim  and  causes  of  action  are  fully  set  forth  in  the 
complaint  in  this  action,  which  is  hereto  annexed,  and  which  has  been  duly  veri- 
fied by  this  deponent  Beptember  20,  1802;  and  deponent  here  refers  to  the  said 
complaint,  and  the  same  and  the  whole  of  it  is  made  a  part  of  this  affidavit,  with 
the  same  force  and  effect  as  though  it  was  here  set  forth  and  repeated  in  full. " 

The  all^ations  in  the  complaint  were  all  made  upon  information  and 
belief,  with  no  statement  in  the  complaint  or  affidavits  as  to  the  sources 
of  plaintiff's  knowledge  or  grounds  of  his  belief.  The  appellants  con- 
tend that  the  attachment  was  improperly  granted,  because  none  of  the 
affidavits  upon  which  the  warrant  was  issued  disclosed  the  existence  of 
any  cause  of  action  against  the  defendants.  It  seems  to  be  settled  that 
to  entitle  a  plaintiff  to  a  warrant  of  attachment  he  must,  by  affidavit, 
show  sufficient  facts  to  establish  a  cause  of  action  against  the  defendant, 
and  specifv  the  grounds  of  his  claim.  Code  Civil  Proc.  §  636;  Jacobs 
V.  Hogan,"85  N.  Y.  243,  244;  Manton  v.  Poole,  67  Barb.  330;  Walts 
V.  Nichols,  32  Hun,  276;  Belden  v.  Wilcox,  47  Hun,  331;  Pomeroy  v. 
Ricicetts,  27  Hun,  243.  In  Jacobs  v.  Hogan,  supra,  Rapallo,  J,,  in 
delivering  the  opinion  of  the  court,  said: 

"The  affidavits  wholly  omitted  to  show  that  the  plaintiff  had  any  cause  of  ac 
tioD  against  the  defendants  upon  which  an  attachment  could  be  founded,  or  to 
specify  the  grounds  of  bis  claim .  These  were  fatal  jurisdictional  defects,  which 
entitled  the  appellant  to  have  it  set  aside. " 

It  is  obvious  that  in  this  case  sufficient  facts  were  not  shown  to  en- 
title the  -plaintiff  to  an  attachment,  unless  they  appear  in  the  com- 
plaint But  the  facts  in  the  complaint  are  stated  solely  upon  informa- 
tion and  belief,  and  the  rule  seems  to  be  that  the  material  averments 
necessary  to  entitle  a  plaintiff  to  a  warrant  of  attachment  must  be  stated 
positively,  and  not  upon  information  and  belief,  unless  the  sources  of 
information  and  grounds  of  belief  are  stated.  Bank  v.  Alberger,  78  N. 
Y.252;  Hill  V.  Bond,  22  How.  Pr.  272;  Ackroyd  v.  Ackroyd,  20  How. 
Pt.  93;  Ex  parte  Haynes,  18  Wend.  611;  Pride  v.  Railway  Co.,  4  N.  Y. 

v.22N.Y.s.no.l-6  ^^.^.^^^  by  GoOglc 
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Supp.  16;  Buell  ▼.  Van  Camp,  119  N.  Y- 160,  23  N.  E.  Rep.  688.     In 
Buell  V.  Van  Camp,  supra,  Eari,  J.,  flaid: 

''All  tbat  iB  required  is  that  the  information  furnlBhed  by  the  affidavit  shall  be 
such  that  a  person  of  reasonable  prudence  would  be  willing  to  accept  and  act 
upon  it  The  mere  averment,  however,  of  a  fact  upon  information  and  belief, 
without  more,  is  not  sufficient;  but  the  sources  of  the  information  and  the 
grounds  of  the  belief  must  be  stated,  so  that  the  judicial  officer  to  whom  the  affi- 
davit is  presented  may  Judge  whether  the  information  and  belief  have  a  proper 
basis  to  rest  on. " 

In  1  Ramsey's  Practioe,  (page  518,)  it  is  said: 

"In  this  case,  as  in  other*,  a  verified  pleading  is  regarded  as  an  affidavit.  Code 
Civil  Proc.  §  8848.  subd.  11.  When  so  used,  however,  it  should  comply  with  the 
i^quirements  of  other  affidavits  as  to  the  manner  of  statinjE  the  facta." 

In  the  case  before  us  there  was  no  yerification  by  affidavit  of  the  facts 
Btated  in  the  complaint.  Such  facts  having  been  stated  on  informa- 
tion and  belief  oikly«  without  any  verified  atatement  ^bowing  the  sources 
of  information  or  grounds  of  belief,  we  think  the  affidavits  were  not 
sufficient  to  justify  the  issuing  of  the  attachment.  The  caae  of  Haebler 
V.  Bernharth,  115  N.  Y.  459,  22  N.  E.  Rep.  167,  is  not  in  conflict 
with  this  conclusion,  as  an  examination  of  the  appeal  book  in  that  caae 
discloses  that  the  allegations  in  the  complaint  were  positively  stated. 
Moreover,  the  eofflciency  of  the  plaintifiPs  affidavits  to  dnow  that  the  de- 
fendants had  removed,  or  were  about  to  remove,  their  property  from 
the  state  with  intent  to  defraud  their  creditors,  or  had  assigned,  dis- 
posed of,  or  secreted,  or  were  then  assigning,  disposing  of,  or  secreting, 
their  property  with  like  intent,  is,  to  say  the  least,  doubtful.  But,  as 
the  order  must  be  reversed  on  the  grounds  already  stated,  it  is  unneces- 
sary to  examine  this  question.  It  follows,  therefore,  that  the  order  ap- 
pealed from  should  be  reversed,  and  the  attachment  vacated.  Order  re- 
versed, with  $10  costs  and  disbursements,  and  motion  granted. 


HUNT  V.  GLEASON  et  aL 

(Supreme  Court.  General  Term,  Second  Department.    February  18, 1893.) 

MoBTQAeB— EvmsNCx  of  Payment— Rbcbipt. 

In  an  action  by  an  executor  to  foreclose  a  mortgage  for  $1,000  held  by  hU 
testate,  the  mortgagor  pleaded  payment,  and  offered  a  receipt  signed  by  de- 
cedent in  hisUfetime.  The  receipt  was  drawn  to  express  a  payment  of  in- 
terest. It  was  in  the  handwriting  of  defendant's  husband,  and  at  the  end 
was  added,  in  the  same  handwriting,  but  in  a  cramped  and  finer  hand,  ''and 
principal  $1,000  paid.  *'  Iltld,  where  the  receipt  was  at  variance  with  sev- 
eral conversations  made  by  decedent  thereafter,  showing  nonpayment  of  the 
Srincipal.  and  he  continued  in  possession  of  the  mortgage  aod  bond,  and 
efenaaat  knew  how  a  mortgage  should  be  satisfied  and  canceled,  tbat 
the  receipt  was  not  a  sufficient  defense. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Damiel  Hunt,  executor,  etc.,  of  Harrison  Hunt;,  deceased, 
against  Ellen  Gleason  axKJ  others,  for  the  foreclosure  of  a  stortgagew 
From  a  judgment  dismissing  the  complaint,  aod  directing  that  the  mort- 
gage be  satisfied,  plaintiff  appeals.     Reversed. 

The  following  is  a  facsimile  of  the  receipt  referred  to  in  the  opinioa: 
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Argued  before  BARNARD,  ?•  J.,  and  PRATT,  J. 

Arthur  T.  Hoffman,  (John  H.  Clapp,  of  counsel,)  for  appellant. 
L.  C.  &  W.  P.  Piatt,  for  respondents. 

BARNARD,  P.  J.  Ellen  Gleason,  on  the  Ist  of  December,  1886,  ex- 
ecuted and  delivered  to  Harrison  Hunt,  now  deceased,  a  mortgage  for 
$1,000  on  real  estate  owned  by  her  in  Westchester  county.  The  plain- 
tiff, as  the  executor  of  Hunt,  brings  this  action  to  foreclose  the  mort- 
gage. He  claims  the  entire  principal,  with  interest  thereon  from  Janu- 
ary 1,  1888.  The  defendants  aver  payment  of  the  bond  and  mortgage, 
principal  and  interest,  to  Harrison  Hunt,  in  his  lifetime.  They  pro- 
duce a  receipt  given  January  1,  1888,  purporting  to  evidence  the  pay- 
ment of  the  bond  and  mortgage,  principal  and  interest.  The  sole  ques- 
tion presented  is  as  to  the  reality  and  genuineness  of  this  receipt.  It 
purports  to  be  signed  by  the  deceased  owner  of  the  mortgage,  and  he 
died  in  April,  1888.  The  bond  and  mortgage  remained  in  his  hands 
until  his  death,  and  passed  into  the  possession  of  the  plaintiff,  as  his 
executor.  The  mortgage  was  not,  by  its  terms,  due,  as  to  the  principal, 
until  January  1,  1890,  but  it  was  proven  that  the  mortgagee  promised 
to  take  the  money  at  any  time.  The  receipt  is  drawn  by  the  husband 
of  the  mortgagor,  and  there  is  sufficient  proof  as  to  the  genuineness  of 
the  signature  of  the  deceased,  Mr.  Hunt.  The  receipt  is  unusually 
drawn,  and  cannot  be  explained  with  the  other  evidence  in  the  case. 
On  that  day  the  interest  was  credited  by  the  parties  upon  a  blacksmith 
bill  held  by  the  mortgagor's  husband.  The  receipt  is  drawn  as  if  to  ex- 
press a  payment  of  interest  only.  It  is  particular  and  precise  as  to  the 
payment  of  interest  from  January  1,  1887,  to  January  L^  1888.  At 
the  end,  in  a  cramped  hand,  is  added,  "and  principal  $1,000  paid." 
This  addition  is  made  by  inserting  it  before  the  conclusion  of  the  receipt 
for  interest;  "$60  interest"  follows  it  On  the  8th  of  February  a  witness, 
Qrothun,  states  that  the  deceased  said:  "We  have  just  been  settling  up 
a  mortgage."  The  mortgage  had  then  been  paid  over  a  month,  if  the  re- 
ceipt is  true.  Another  witness,  Myers,  heard  the  deceased  say,  two 
weeks  before  his  death,  that  Gleason  had  paid  him  a  lot  of  money,  and 
he  had  gone  on  a  two  weeks'  spree  in  New  York.  This  brings  the  pay- 
ment near  the  middle  of  March,  1888.  Another  witness,  Hennessy, 
proves  an  admission  as  to  the  payment  made  by  Hunt  on  the  8th  of 
April,  1888;  and  his  evidence  tends  to  show  it  was  paid  on  that  day, 
and  was  in  Hunt's  pocket,  in  bills,  at  the  time.  Another  witness,  Ver- 
der,  says  little  more  than  that  the  Hennessy  incident  was  on  the  8th  of 
February,  1888.  The  receipt  is  adapted  to  an  admitted  payment  of  $60  in- 
terest, and  to  nothing  else.  The  addition  of  words,  "and  principal 
$1,000  paid,"  is  out  of  place.  It  is  cramped  in  a  receipt  made  for  a 
payment  of  interest  only,  and  is,  although  written  by  Mr.  Gleason, 
written  in  a  different  and  finer  handwriting  from  the  other  part  of  the 
receipt.  The  receipt,  if  given  on  the  1st  of  January,  1888,  is  at  vari- 
ance with  the  several  conversations  showing  the  nonpayment  of  the  prin- 
cipal as  late  as  February  8,  1888,  and  near  the  middle  of  March,  1888«. 
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The  continued  possession  of  the  mortgage  by  Hunt,  deceased,  is  a  very 
strong  circumstance  against  the  payment  of  the  principal,  $1,000.  The 
defendants  knew  how  to  do  the  business  aright,  for  they  had  paid  a  pre- 
vious mortgage,  and  had  taken  a  satisfaction  piece  for  the  cancellation 
of  the  mortgage.  There  should  be  a  new  trial,  with  costs  to  abide  the 
event. 


DUEBER  WATCH  CASE  MANUFQ  CO.  ▼.  AMERICAN  WALTHAM  WATCH 

CO.  et  ai 

(Supreme  Coart»  General  Term,  First  Department.    February  17,  1888.) 

Plbadinq—Bill  of  Particulabs. 

In  an  action  a^rainst  a  number  of  defendants  for  damages  caused  by  defend- 
ants making  and  carrying  out  an  agreement  to  the  effect  that  they  would  not 
-sell  their  eoods  to  any  person  who  should  thereafter  buy  from  or  sell  to  plain- 
tiff, plaintiff's  bill  of  particulars  having  given  the  names  and  addresses  of  deal- 
ers in  plaintiff's  goods,  to  whom  notices  were  sent  by  defendants  of  the  lat- 
ter's  intention  to  refuse  to  deal  with  them  in  case  they  traded  with  plaintiff, 
it  is  not  necessary  for  the  bill  to  give  the  value  and  description  of  the  goods 
which  it  is  claimed  such  purchasers  refused  to  purchase  in  consequence  of 
the  receipt  of  defendants'  notice. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Dueber  Watch  Case  Manufacturing  Company  against 
the  American  Waltham  Watch  Company  and  others.  The  following 
memorandum  was  filed  January  3,  1893,  by  LAWRENCE,  J.,  at  spe- 
cial term: 

"The  bill  of  particulars  already  served  gives  the  names  and  addresses  of  the 
persons  and  firms  to  whom  notices  were  sent,  and  who,  in  consequence  of  the 
receipt  of  such  notices,  withdrew  their  patronage,  and  thereupon  ceased  to  trade 
with  the  plaintiff,  but  no  dates  or  times  are  given.  I  thinlE  that  the  defendants 
are  entitled  to  a  further  bill  of  particulars  stating  more  definitely  the  times  wben 
the  former  purchasers  withdrew  their  patronac^e,  and  giving  some  descr  ptioo  of 
the  goods  and  their  value,  which,  it  is  claimed,  said  purchasers  refused  to  pur- 
chase in  consequence  of  the  receipt  of  the  notices  alleged  to  have  been  sent  by 
the  defendants  or  their  agents.  See  Peabody  v.  Cortada.  (Sup.)  18  N.  Y.  Supp. 
622;  American  M.  F.  Co.  v.  Eureka  F.  H.  Co..  18  Abb.  N.  C.  70;  Infant  Asvlum 
▼.  Roosevelt,  85  Hun,  501;  Printing  Co.  v.  Adams,  55  Hun,  85.  8  N.  Y.  SuppI  276. 
Motion  granted,  with  910  costs  to  abide  the  event.  Settle  order  on  one  day's 
notice. " 

From  an  order  granting  a  motion  of  the  American  Waltham  Watch 
Company  and  the  Elgin  National  Watch  Company,  requiring  plaintitf  to 
furnish  a  further  bill  of  particulars  of  its  claim,  plaintiff  appeals.  Re- 
versed. 

For  decision  on  appeal  by  the  Keystone  Watch  Case  Company  from 
BO  much  of  an  order  as  denied  in  part  its  application  for  a  bill  of  par- 
ticulars«  see  21  N.  Y.  Supp.  342. 

Aigued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

Wilber  &  Oldham,  (Mr,  Oldham,  of  counsel,)  for  appellant. 
Carter  &  Ledyard,  (L.  C.  Ledyard,  of  counsel,)  for  respondents. 

PER  CURIAM.  In  the  opinion  of  the  judge  granting  the  motion, 
it  is  correctly  stated  that  the  bill  already  served  gives  the  names  and 
addresses  of  the  persons  and  firms  to  whom  notices  were  sent,  and  who,C 
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in  coDSeqaenoe  of  laoh  notioeB,  withdrew  their  patronage,  and  there- 
upon oeaaed  to  trade  with  the  plaintiff;  but  no  dates  or  times  are  given. 
A  consideration  of  the  nature  of  the  action  and  the  specification  of  the 
farther  details  asked  ibr,  and  which,  by  the  order  appealed  from,  were 
required  to  be  given^  seems  to  us  to  determine  that  they  should  not  be 
furnished.  The  action  itself  is  brought  against  a  large  number  of  de- 
fendants to  recover  damages  claimed  to  have  been  suffered  through  the 
making  and  carrying  out  by  the  defendants  of  an  agreement  to  the  ef- 
fect that  they  would  not  sdl  their  manu&ctured  goods  to  any  person 
who  should  thereafter  buy  of  or  sell  to  the  plaintiff;  the  result  of  which 
agreement  and  of  the  notices  sent  to  plaintiff's  former  customers  was  to 
injure  the  plaintiff,  and  to  prevent  it  from  making  profits  which,  prior 
to  the  acts  complained  of,  the  plaintiff  had  realized  in  the  prosecution 
of  its  business.  Having  given  in  the  bill  of  particulars  already  fur- 
nished the  names  and  addresses  of  the  then  and  theretofore  purchasers 
of  and  dealers  in  plaintiff's  goods,  to  whom  notices  were  sent  of  the 
defendants'  intention  to  refuse  to  deal  with  them  in  case  they  traded 
with  the  plaintiff,  we  do  not  think  that  in  addition  the  plaintiff  should 
be  required  to  do  what  is  practically  impossible,  viz.  to  "give  a  descrip- 
tion of  the  goods  and  the  value  which  it  is  claimed  such  purchasers  re- 
fused to  purchase  in  consequence  of  the  receipt  of  such  notice."  We 
think,  therefore,  the  application  for  a  further  bill  should  have  been 
denied,  and  that  the  order  appealed  from  should  be  reversed,  with  $10 
costs  and  disbursements. 


CB  Misa  Rep.  347.) 

In  re  MAGNUa 

la  re  STEINHEAUSER 

(Gommon  Pleas  of  New  York  City  and  County.  General  Term.    February  %, 

1898.) 

1.  AssioiricBirT  vob  Bbhbfit  of  Cbbditors^Dsath  of  AssiaNaB-*— SuBanru- 

TIOH. 

The  general  assignment  act.  (Laws  1877,  c.  466,  ^  10.)  providing  that  in  case 
an  assignee  sbaU  die  pending  any  proceeding  unaer  the  act,  or  at  any  time 
•nbsequent  to  the  filing  of  any  bond  therein,  his  personal  representative  may 
be  substituted  as  assignee,  but.  if  he  die  before  any  proceedings,  another 
may  be  appointed  assignee,  entitles  the  widow  and  execatrix  of  a  deceased 
assignee  to  substitution,  if  any  proceedings  have  been  taken. 

t.  Same. 

Laws  1882.  e.  185.  providing  that  on  the  death  of  a  truitee  the  trust  estate 
•hall  not  descend  to  the  next  of  kin  or  personal  representatives,  but  vest  in 
the  supreme  court,  has  no  application  to  assignments,  but  applies  only  to  ex- 
press trusts,  which  are  set  forth  in  Rev.  8t.  (8th  Ed.)  p.  S^7.  §  66. 

IL  8amb— Riavrs  of  Wtdow. 

The  fact  that  the  personal  representative  is  a  woman,  widow  of  the  de- 
ceased assignee,  or  that  certain  of  deceased's  charges  may  be  disputed  on  an 
accounting,  does  not  affect  her  right  of  substitution  nnder  the  act. 

Appeal  from  special  term. 

Petition  by  Charles  Cottier  and  Jean  G.  C.  Cottier,  at  special  term, 
for  an  order  to  show  cause  why  an  order  substituting  Mary  C.  Stein- 
heauser  as  assignee  of  Charles  Magnus,  in  the  place  andUstead  ef  her 
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husband,  Henry  W.  SteioheaQser,  should  not  be  vacated  and  set  naide. 
The  order  was  granted,  aad  Mary  C.  Steinheauser  removed  from  imr 
position  as  assignee.     She  therefore  appeals.     Modified. 
Ai^oed  before  BOOKSTAVSR,  BISCHOFF,  and  PBYOB»  JJ. 

Abram  Kling,  ft^r  appeDft'At. 
Franklin  Bien,  for  respondent. 

BOOK8TAVSR,  J.  On  or  abont  the  25th  November,  1890,  Charke 
Magnus  made  a  general  assignment  lor  the  benefit  of  his  cnditore  to 
Henry  W.  Steinbeauser,  who  duly  aoeapted  the  trust,  and  the  assign* 
ment  was  on  the  same  day  filed  in  the  office  of  the  clerk  of  the  ^ity  and 
county  of  New  Yorik.  Steiuheau^er  duty  filed  his  bond  in  tbe  sum  of 
$50,000,  as  fixed  lay  tbe  court,  aad  entsred  upon  the  disohaige  of  his 
duties  aa  such  assignee.  Thereafter  Magnus  entered  into  aoomposition 
agreemeut  with  his  creditors,  or  most  of  them,,  in  and  by  which  they 
agreed  to  receive  and  .aec^  65  p&c  cent,  on  the  dollar  of  their  indebted- 
ness in  full  satisfaction  of  the^  demands;  and  at  a  meeting  of  ^i^itors, 
where  tbe  eou^position  i^eernent  wasecacecuted,  Charles  Cottier,  reapond- 
ent  in  this  adtion,  was  appointed  one  of  a  committee  of  three  peissons, 
who  recommended  the  mditoifi  of  Magnus  to  accept  the  said  earn,  and 
discharge  him  from  ihdr  respective  claims,  and  at  that  meeting  all  the 
parties  present  agpeed  to  the  terms  of  the  composition  agreement.  Cot- 
tier Bros,  were  tendered  their  amount  under  the  agreement,  but  refused 
to  accept  the  same,  or  to  sign  the  agreement,  claiming,  as  we  gather 
from  tbe  papers,  that  a  laiger  sum  had  been  paid  to  certain  of  the  cred- 
itors. Their  claim  is  now  in  action  in  the  city  court,  in  which  action 
they  seek  to  recover  $600*87,  but  which  the  assignee  claims  amounted 
to  only  $189.56,  and  he  also  interposed  as  a  defense  the  composition 
agreement,  and  the  acceptance  of  the  same  by  Cottier  Bros.,  and  the 
tender  of  the  amount  alleged  to  be  due  and  owing  under  the  terms  of  tbe 
agreement.  It  also  appears  from  the  papers  in  this  case  that  an  action 
was  instituted  in  this  court  by  Magnus  against  one  John  Mason  to  re* 
cover  the  sum  of  $12,411  for  goods  sold  and  delivered,  in  which  re- 
spondent's counsel  appeared  as  attorney  for  the  defendant,  and  that 
judgment  was  obtained  in  that  action  on  the  3d  day  of  December,  1891, 
for  the  sum  of  $14,146.77,  which  was  affirmed  by  the  general  term  of 
this  court,  (19  N.  Y.  Supp.  228,)  and  thereafter  an  appeal  taken  to  the 
court  of  appeals  which  is  still  pending,  and  during  which  appeal  said 
Henry  W.  Steinheauser  died.  That,  for  the  purpose  of  having  that  case 
heard  in  the  court  of  appeals,  Mary  C.  Steinheauser,  as  the  executrix 
and  legal  representative  of  Henry  W.  Steinheauser,  deceased,  made  an 
application  to  the  court  of  appeals  that  she,  as  executriit,  be  substituted 
as  the  plaintifif  and  respondent  in  that  action;  and  during  the  pendency 
of  that  motion  she  applied  at  a  special  term  of  this  court  for  an  order 
that  she  be  made  substituted  assignee  in  the  place  of  Henry  W.  Stein- 
heauser, which  was  granted,  and  this  order  was  submitted  to  the  court 
of  appeals,  but  the  motion  was  denied  by  that  court  on  the  ground  that 
an  executor  could  not  be  substituted  as  plaintiff  in  that  action,  but  only 
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as  substituted  assignee.  32  N.  E.  Bep.  69.  On  the  14th  October,  1892 , 
one  of  the  judges  of  this  court  made  an  order  to  show  cause,  upon  the 
petition  of  the  Cottiers,  why  the  order  of  the  30th  September,  1892, 
substituting  Mary  C.  Steinheauser,  should  not  be  vacated  and  set  aside^ 
and  why  she  should  not  account  for  all  the  property  of  the  assigned 
estate  which  had  come  into  her  possession  as  executrix  of  Henry  W. 
Steinheauser,  and  which  she  may  have  received  as  assignee  for  the  ben- 
efit of  creditors  of  Charles  Magnus.  That  the  Cottier  Bros.,  in  their 
petition,  set  forth  that  their  claim  is  for  the  sum  of  $600.87 ,  but  admit 
that  a  set-off  is  claimed  thereto  to  the  amount  of  $411.31,  leaving  an 
admitted  balance  of  $189.56  due  them.  They  also  allege  in  their  pe- 
tition that  the  said  Charles  Magnus  has  been  declared  a  lunatic,  and  his 
wife,  Cora  L.  Magnus,  appointed  as  committee  of  the  person  and  prop- 
erty, and  that  no  notice  of  said  application  of  said  Mary  C.  Steinheauser 
to  be  appointed  as  substituted  assignee  was  ever  served  upon  them.  It 
also  sets  forth  that  on  or  about  the  17th  October,  1892,  they  instituted 
an  action  in  the  supreme  court  against  the  assignor  and  assignee  for  an 
accounting,  and  that  the  time  to  answer  in  the  said  action  was  extended 
by  the  attorney  of  the  plaintiff  from  time  to  time,  and  has  not  yet  ex- 
pired. It  also  appears  that  Mary  C.  Steinheauser  was  willing  and  ready 
to  deposit  the  amount  of  the  alleged  indebtedness  to  the  petitioners  with 
this  court  or  furnish  any  bond  required  for  the  performance  of  her  duty 
as  substituted  assignee,  and  also  to  obtain  the  consent  of  any  person  in- 
terested in  the  estate  that  she  be  substituted  as  such  substituted  assignee, 
which  the  court  apparently  failed  to  consider.  It  also  appears  that 
upon  the  application  for  the  order  made  on  the  30th  September,  1892, 
nearly  all  the  creditors  had  compromised  the  amount  of  their  respective 
demands,  and  the  court  directed  that  the  service  of  the  order  to  show 
cause  to  be  made  upon  the  estate  of  Charles  Magnus  only. 

The  order  of  the  11th  November,  1892,  vacated  the  order  of  the  80th 
September,  1892,  and  removed  Mary  C.  Steinheauser  as  substituted  as- 
signee in  place  and  stead  of  her  husband,  Henry  W.  Steinheauser,  the 
deceased  assignee,  and  appointed  another  in  her  stead  as  substituted 
assignee,  and  appointed  a  referee  to  state  and  pass  the  accounts  of  Henry 
W.  Steinheauser,  deceased.  In  this  we  think  the  court  erred.  By  Laws 
of  1877,  c.  466,  §  10,*  it  is  provided: 

'^Id  case  an  assignee  shall  die  during  the  pendency  of  any  proceeding  under 
this  act,  or  any  time  subsequent  to  the  fllin/2:  of  any  bond  required  therein,  bis 
personal  representative  or  successor  in  office,  or  both,  may  be  brought  in  and 
substituted  m  such  proceeding,  on  such  notice,  of  not  less  than  eight  days,  as  the 
county  Judge  may  direct  to  be  given  ;  and  any  decree  made  thereafter  shall  bind 
the  parties  thus  substituted,  as  well  as  the  property  of  such  deceased  assignee: 
provided,  however,  that  if  such  assignee  die  subsequent  to  the  filing  of  bis  bond, 
and  before  any  proceedings  may  have  been  had  thereunder,  then  the  surety  on 
such  bond  may  apply  to  the  county  judge  for  an  accounting,  who  may,  on  such 
terms  as  to  him  seem  just  and  proper,  appoint  another  assignee,  and  release  such 
surety. " 

Under  the  common  law,  where  an  assignee  or  trustee  died,  his  legal 
representative  was  always  appointed  in  place  and  stead  of  the  decedent^ 

^  The  general  assignment  act. 
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as  the  proper  party  to  dose  the  trust.  De  Peyster  v.  Ferrers,  11  Paige, 
13;  Dias  v.  Bninnell,  24  Wend.  13.  And  by  the  express  provisions 
of  the  act  before  quoted  the  personal  representative  of  a  deceased  assignee 
must  be  brought  in  and  substituted  in  such  proceeding  in  the  place  of 
the  assignee,  as  having  the  custody  of  the  property  of  the  deceased  trus- 
tee ;  and  the  only  exception  provided  for  under  that  act,  where  such, 
personal  representative  may  not  be  appointed,  is  where  it  appears  that 
subsequent  to  the  filing  of  the  bond,  and  before  any  proceeding  had  been, 
had  thereunder,  the  surety  may  apply  for  the  appointment  of  a  new  as- 
signee. Hence,  if  proceedings  have  been  taken,  it  follows  that  the  right 
of  the  surety  to  ask  for  the  appointment  of  a  new  assignee  is  barred. 
This  right  of  the  personal  representative  to  be  substituted  in  the  place 
of  the  deceased  assignee  has  been  determined  by  the  courts  of  this  state 
upon  the  theory  that  the  personal  representative,  having  the  custody  of 
the  property  of  the  deceased  trustee,  is  the  only  person  who  is  able  to 
account  for  the  same.  In  re  Grove,  64  Barb.  526,  affirmed  53  N.  Y. 
646.  It  is  true  that  another  person  was  substituted  in  the  room  of  the 
deceased  assignee,  but  the  court  held  that  the  administratrix  was  the 
proper  party  brought  into  the  proceeding  for  the  purpose  of  the  account- 
ing for  the  trust  estate  held  by  the  deceased  assignee.  And  in  People 
V.  Commissioners  of  Fire  and  Building,  105  N.  Y.  674,  12  N.  E.  Rep. 
179,  the  court  held  that  in  a  special  proceeding  the  legal  representative- 
of  a  deceased,  who  was  his  widow,  was  entitled,  b}'  reason  of  her  inter- 
est in  the^tate,  in  which  she  may  be  charged  with  liability,  to  be  sub- 
stituted in  such  proceedings,  and  have  them  continued.  In  Boone  v. 
Bank,  84  N.  Y.  83,  the  court  held  that  upon  the  death  of  a  trustee  the 
right  to  demand  and  receive  the  trust  fund  devolved  upon  his  adminis- 
trator, and  he  became  successor  in  law  to  the  deceased,  as  the  trustee, 
who  held  the  same  subject  to  the  same  trust  as  his  intestate  and  prede- 
cessor in  the  trust  had  held  it.  In  Re  Wiley,  119  N.  Y.  642,  23  N.  E. 
Rep.  1054,  the  court  held  that  upon  the  death  of  a  guardian,  executor, 
or  administrator,  his  representatives  stand  in  his  place,  for  the  purpose^ 
of  closing  the  estate. 

Our  attention  has  been  called  in  the  supplemental  brief  (for  which 
no  leave  was  given  by  the  court)  to  chapter  185,  Laws  1882,  which 
provides  that  upon  the  death  of  a  trustee,  etc.,  the  trust  estate  shall  not 
descend  to  the  next  of  kin  or  personal  representatives,  but  the  trust,  if 
unexecuted,  shall  vest  in  the  supreme  court,  with  powers,  etc.,  and 
shall  be  executed  by  a  person  designated  by  that  court.  This  act  was 
passed  after  section  10  of  the  assignment  act,  but,  we  think,  has  no 
application  to  assignments,  and  applies  only  to  express  trusts,  which 
are  set  forth  in  page  2437,  §  65,  Rev.  St.,  (8th  Ed.)  It  also  appears 
that  express  trusts  as  to  personal  property  (4  Rev.  St.  [8th  Ed.]  p.  2516, 
S  2,)  have  reference  to  the  express  trustd  mentioned,  and  have  no 
reference  to  proceedings  under  the  assignment  laws.  But,  e^n  where 
the  courts  may  appoint  a  new  trustee,  in  such  cases  that  power  vests 
in  the  supreme  court,  and  does  not  lie  in  the  court  of  common  pleas. 
In  this  proceeding  the  court  below  has  directed  that  the  executrix,  as 
personal  representative  of  the  deceased  assignee,  shall  not  be  a  party  to- 
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Una  proceeding,  and,  notwithstanding-BUCh  ord«r,  has  directed  that  she 
shall  account  for  the  property  of  the  deceased  assignee  which  may  have 
come  into  her  possession.  But  if  she  is  not  a  party  to  this  proceeding, 
and  holds  this  property  as  executrix  of  her  decedent,  then  the  court  be- 
low had  no  power  to  make  this  order;  for,  as  executrix,  she  is  only  re- 
quired to  account,  after  a  lapse  of  18  months,  in  proceedijogs  instituted 
in  the  surrogate's  court. 

The  respondent  claims  that  Mrs.  Steinheauser  should  not,  in  aay 
event,  have  been  appointed  the  substituted  assignee  in  place  of  her  baa- 
baud,  because  she  is  a  woman.  It  is  quite  true  that  this  court  has  been 
very  careful  not  to  take  the  bond  of  a  married  woman  in  assignment 
cases,  if  it  could  be  avoided ;  but  it  has  frequently  bad  oases  where 
woman,  and  indeed  married  women,  have  been  assigneea. 

It  was  also  contended  on  the  aigument  that  Mrs.  Steinheauser  should 
not  have  been  made  substituted  assignee  because  certain  of  bar  husband  3 
ohaiges  may  be  disputed  upon  the  accounting,  but  this  ia  only  what 
happens  GontLnualfy  in  the  cases  of  ass^neea,  and  she  will  be  put  in 
no  more  hostile  position  to  the  ciediton  than  is  always  the  oaae  when 
Bucb  questions  Arise. 

It  is  theMfore  clear  that  the  older  of  November  11,  1892,  should  be 
vacated  and  set  aside.  But  it  is  also  dear  that  the  ord^  of  September 
30,  1892,  having  been  made  without  notioe  to  any  of  the  creditors  or 
the  surety,  and  on  a  notice  of  less  than  eight  days,  and  without  provid- 
ing for  any  bond  to  be  given  on  the  part  of  the  substitute  assignee, 
should  not  be  restored  to  vitality.  Under  the  circumstances,  all  the 
parties  in  interest  being  before  this  court,  we  tlunk  it  is  proper  that  a 
new  order  should  be  made,  substituting  Mary  C.  Steinheauser  as  as- 
signee in  the  place  and  stead  of  her  deceased  husband,  upon  her  giving 
a  bond,  to  be  approved  by  one  of  the  judges  of  thia  court,  in  the  sum 
of  t80,000.     No  costs  of  this  appeal  to  either  party*     All  concur. 


(2  Misc.  Rep.  420.) 
SAVKS  COSTUME  CO.  ▼.  PRATT. 

(Cemmon  Pleas  of  Kew  York  City  and  County,  General  Term.    Februarys,  1893.) 

Dcacicn.E — ^What  Constitutes. 

Where  defendant's  domicile  by  birth  wus  in  St.  Louis,  and  he  came  to  New 
York  before  he  was  of  a^,  and  went  into  businesB.  and  for  about  a  year  and 
a  half  lived  at  Tarious  boardinf  hooees  and  boteto.  and  then,  for  a  few 
months,  he  hired  apartments,  at  the  end  of  which  time  he  -left  them,  stored 
his  goods,  and  went  to  Maine  to  spend  his  summer  vacation,  the  evidence  is 
not  sufficient  to  show  that  he  was  a  resident  of  the  state  of  Ntfw  York,  even 
though  it  IB  assumed  that  he  had  a  general  intention  of  returning,  and  he  de- 
clares his  intention  of  returning  at  a  stated  time. 

Appeal  from  special  term. 

Action  by  the  Eaves  Costume  Company  against  Thomas  H.  Pratt. 
From  an  order  denying  his  motion  to  vacate  an  attachment  against  his 
property,  issued  on  the  ground  of  his  nonresidenoe,  under  Code  Civil 
Proc.  §  636,  subd.  2,  defendant  appeals.     Affirmed. 

Argued  before  BOOKSTAVER,  BISCHOFF,  and  PRYOR,  JJ. 
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Oeo.  Carlton  Comstock,  for  appellant 
Charlea  H.  Lellman,  Jr.,  for  respondent. 

BISGHOFF,  J.    A  person  may  be  domiciled  in  one  state  and  resi- 
dent of  another.     Frost  v.,Bisbin,  19AVend.  11.     His  domicile  is  the 
place  to  which  he  intends  eventually  to  return,  and  there  to  remain,  (In 
xe  Thompson,  1  Wend.  43,)  while  his  residence  comprehends  no  more  than 
a  fixed  abode  for  the  time  being,  as  contradistinguished  from  a  place  of 
temporary  sojourn,  (In  re  Wrigley,  8  Wend.  134.)     On  the  hearing  of 
the  motion  to  vacate  the  attachment,  it  appeared  from  the  afSdavit  of 
Elizabeth  H.  Pratt,  whioh  was  submitted. for  thepnrpooes  of  the  motion 
OD  defendant's  behalf,  that  at  all  times  prior  to  the  removal  of  her  fam- 
ily, which  consisted  of  hereelf  and  two;Sons,~*-o(neof  them  the  defendant, 
— ^to  New  Haven,  Conn.,  then'  domicile  was  in  St.  Louis,  Mo.,  and  that 
about  the  year  1887  the  removal  to  New  Haven  was  effected,  for  no 
iotber  purpose  than  to  complete  the  sons'  education.    The  St.  Louis 
domicile  was  therefore  not  abandoned,  and  as,  at  the  time  of  the  removal 
to  New  Haven,  defendant  was  an  infant,  his  domicile  was  that  of  his 
mother.    Lamar  v.  Micou,  1 12  U.  S.  452,  5  Sup.  Ct.  Rep.  221.    St.  Louis 
iiaving  been  shown  to  be  defendant's  domicile  of  origin,  its  continuance, 
both  during  his  minority  and  thereafter,  must  be  presumed,  until  it 
satisfactorily  appears  that  he  has  established  a  domicile  of  choice.     7 
Lawson's  Rights,  Rem.  &  Pr.  p.  6067,  §  3848.    No  attempt  was  made  by 
<lefendant  to  prove  a  domicile  of  choice,  but,  instead,  he  endeavored  to 
show  that,  when  the  attachment  was  issued,  he  was  not  a  resident  of 
New  Haven,  but  of  New  York.     Plaintiff's  right  to  the  attachment,  how- 
ever, was  not  dependent  upon  the  fiact  of  defendant's  residence  in  New 
Haven,  but  upon  the  fact  of  his  nonresidenoe  within  the  state  of  New 
York.     In  June,  1890,  when  def^dant  was  but  20  years  of  age,  he 
came  to  the  city  of  New  York  to  venture  in  the  business  of  a  theatrical 
manager.     For  this  purpose  he  established  an  office,  and  after  having  at 
intervals  lived  at  boarding  houses  and  hotels,  about  February,  1892, 
tented  apartments  at  250  West  Thirty-Ninth  street,  in  said  city,  which 
lie  in  turn  abandoned  shortly  before  July  15th  of  the  same  year,  when, 
as  he  says  himself,  he  stored  his  furniture,  and  went  to  Did  Orchard, 
Me.,  there  to  spend  his  summer  vacation.     On  July  28th,  concededly 
while  defendant  was  without  the  state,  the  attachment  was  issued. 

The  facts  narrated  show  that,  at  the  time  of  issuing  the  attachment, 
defendant  had  no  fixed  abode  within,  and  that  he  was  therefore  at  that 
time  not  a  resident  of,  the  state  of  New  York.  Assuming  that  he  had  a 
^neral  intention  of  future  return,  that  fact  alone  did  not  constitute  a 
<xmtinuance  of  his  abode.  Wood  v.  Hamilton,  14  Daly,  41;  Weitkamp 
w.  Loehr,  63  N.  Y.  Super.  Ct.  83.  Nor  was  defendant's  own  declaration 
'Of  his  intention  to  renew  his  abode  at  a  stated  time  conclusive.  Dietlin 
w.  Egan,  (Com.  PI.  N.  Y-)  19  N.  Y.  Supp.  392.  His  domicile  of 
4irigin  was  in  St.  Louis.  He  had  not  acquired  a  domicile  of  choice. 
Actual  abode,  for  business  accommodation  only,  did  not  effect  a  change 
of  domicile.  In  re  Wrigley,  8  Wend.  134,  139.  It  cx)uld  only  be  ac- 
<|uiied  by  concurrence  of  actual  residence  and  intention  permanently  to 
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remain.  5  Amer.  &  Eng.  Enc.  Law,  862.  And  without  Batisfactory  evi- 
dence that  defendant,  at  the  time  when  the  attachment  was  issued,  had 
a  fixed  place  of  abode  within  the  state,  his  residence  must  be  presumed 
to  be  at  the  place  of  his  domicile.  The  order  appealed  from  should  be 
affirmed,  with  costs.     All  concur. 


(1  Misc.  Rep.  884.) 

8PENCB  y.  SIMI& 

(City  Oonrt  of  Brooklyn,  General  Term.    December  27. 1802L) 

Rbfbbxkcb— Whbk  Pbopbb. 

In  an  action  for  i^oodB  sold  and  delivered,  where  plaintiff,  on  the  answer, 
may  be  bound  to  prove  each  item  of  his  account,  consisting  of  28  items,  and 
he  does  not  stipulate,  on  defendant's  motion  for  a  reference,  to  withdraw  his 
claim  on  a  quantum  meruit,  and  rely  solely  on  his  allegation  of  a  promise  by 
defendant  to  pay,  so  that  no  proof  of  the  items  will  be  necessary,  an  order  of 
reference  is  proper. 

Appeal  from  special  term. 

Action  by  William  Spence  against  Adolph  Simis,  Jr.,  for  goods  sold 
and  delivered.  The  court  granted  an  order  of  reference,  and  plaintiff 
appeals.     Affirmed. 

Argued  before  CLEMENT,  C.  J.,  and  VAN  WYCK,  J. 

Andrew  L.  Gardiner,  for  appellant. 
Adolph  Simis,  Jr.,  in  pro.  per. 

PER  CURIAM.  The  plaintiff  brought  this  action  for  goods  sold  and 
delivered,  and  it  is  conceded  that  on  the  answer  he  may  be  bound  to 
prove  each  item  of  his  account,  (which  consists  of  23  items.)  If  the 
appellant  had  stipulated,  on  the  motion  for  reference,  to  withdraw  his 
claim  on  a  quantum  meruit,  and  rely  solely  on  the  allegation  of  a  prom- 
ise to  pay.  no  proof  of  the  items  would  have  been  necessary.  The 
plaintiff  may  not  be  able  to  prove  the  promise,  and  then  can  prove  the 
items  of  the^  account.  The  order  of  reference  was  therefore  properly 
made.     Order  affirmed,  with  $10  costs  and  disbursements. 


(1  Misc.  Rep.  SSa.) 

CENTRAL  GAS  &  ELECTRIC  FIXTURE  CO.  v.  SHERIDAN. 

(City  Court  of  Brooklyn,  General  Term.    December  27,  189d.) 

FoBM  OF  Action— Implied  Contract. 

A  complaint  alleged  that  defendant  took  possession  of  ''said  house  and 
premises,  iDcludiDg  the  goods,  wares,  and  merchandise  [chandeliers]  of 
said  plaiDtiff  therein;  that  plaintifT    *    *    *    demanded  the  return  of  said 

foods,  *  *  *  or  that  derendant  pay  plaintiff  therefor;  that  defendant  re- 
used to  either  return  said  goods  to  plaintiff,  or  pay  for  the  same,  but"  at- 
tached electric  wires  and  burners  thereto;  and  "that  thereby  defendant  con- 
verted said  goods  *  *  *  to  his  own  use,  and  has  become  and  is  liable  to 
pay  aaid  plaintiff  therefor;"  and  the  prayer  was  for  the  value  of  the  foods. 
and  labor  in  hanging  the  same.  Ileid,  that  the  complaint  was  on  contract, 
and  not  in  trover.  ^  t 
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Appeal  from  special  term. 

Action  by  the  Central  Gas  <k  Electric  Fixture  Company  against  Pat- 
rick Sheridan.  From  a  judgment  sustaining  a  demurrer  to  the  com- 
plaint, plaintiff  appeals.     Reversed. 

Argued  before  CLEMENT,  C.  J.,  and  OSBORNE,  J. 

Birdseye,  Cloyd  &  Bayliss,  for  appellant. 
J.  Stewart  Ross,  for  respondent. 

CLEMENT,  C.  J.  The  defendant  demurred  to  the  complaint  in  this 
action  on  the  ground  that  tvvo  causes  of  action  were  improperly  united, 
and  at  the  special  term  the  demurrer  was  sustained.  The  sole  question 
to  be  determined  on  this  appeal  is  whether  the  first  cause  of  action  sets 
forth  an  Implied  contract,  or  is  for  damages  for  the  taking  or  detention 
and  conversion  of  chattels.  In  the  complaint  it  is  alleged  "that  the 
defendant  thereupon  took  and  retained  possession  of  said  house  and 
premises,  including  the  goods,  wares,  and  merchandise  of  said  4)laintiff 
therein;  that  said  plaintiff  duly  tiotified  the  said  defendant  of  the  matters 
herein  set  forth,  and  demanded  the  return  of  said  goods,  wares,  and 
merchandise,  or  that  defendant  pay  said  plaintiff  therefor;  that  defend- 
ant refused  to  either  return  said  goods  to  plaintiff,  or  pay  for  the  same, 
but,  well  knowing  the  matters  herein  set  forth,  proceeded  to  have,  and 
did  have,  wires  and  burners,  specially  constructed  for  lighting  gas  by 
electricity,  affixed  to  said  chandeliers  and  fixtures,  and  has  had  said 
wires  connected  with  an  electric  battery,  all  for  the  purpose  of  lighting 
the  gas,  when  turned  on  in  said  chandeliers  and  fixtures,  by  the  use  of 
said  electricity  from  said  battery,  and  through  said  wires  and  burners; 
that  thereby  said  defendant  converted  said  goods,  wares,  and  merchan- 
dise to  his  own  use,  and  has  become  and  is  liable  to  pay  said  plaintiff 
therefor."  In  the  complaint,  the  plaintiff  does  not  seek  to  recover  dam- 
ages. The  prayer  for  relief  is  for  the  value  of  the  goods,  and  of  the 
work,  labor,  and  service  in  and  about  hanging  the  same.  The  sole  al- 
legation in  the  complaint  which  can  be  claimed  to  show  that  the  action  is 
in  trover  is  "that  thereby  the  said  defendant  has  converted  said  goods, 
wares,  and  merchandise  to  his  own  use;''  but  this  allegation  is  connected 
with  a  subsequent  one,  which  should  be  interpreted  to  read  that  by  reason 
of  such  conversion  the  defendant  has  thereby  become  and  is  liable  to  pay 
therefor.  We  are  of  opinion  that  the  first  cause  of  action  in  the  com- 
plaint is  on  contract.  Where  there  is  an  ambiguity,  whether  an  action 
is  on  contract,  or  in  tort  for  conversion,  it  is  to  be  presumed  to  be  based 
on  contract.  Goodwin  v.  Griffis,  88  N.  Y.  629,  639.  The  prayer  for 
relief  may  be  material  in  the  determination  of  the  question.  Swart  v. 
Boaghton,  35  Hun,  281;  Goodwin  v.  Griffis,  supra,  638.  In  Austin  v. 
Bawdon,  44  N.  Y.  63,  the  cause  of  action  was  held  to  be  on  an  implied 
contract,  though  it  was  charged  that  a  demand  had  been  made  for  the 
securities,  and  that  the  defendants  wrongfully  refused  to  deliver,  and  had 
converted  them  to  their  own  use.  In  the  case  of  Neflel  v.  Lightstone, 
77  N.  Y.  96,  the  plaintiff  set  forth  that  he  placed  two  checks  for  $1,500 
in  the  hands  of  the  defendant,  not  to  be  used  except  with  the  consent  of 
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plainliSf;  that  plaintiff  demanded  a  return  of  the  checks,  which  the  de- 
fendant refused,  and  wrongfully  converted  the  same  to  his  own  use;  and 
oo  the  other  allegations  the  court  of  appeals  held  that  the  action  was  oi^ 
contract.  The  right  of  the  plaintiff  to  waive  the  tort,  and  sue  on  an  im- 
plied contract,  is  well  settled.  Terry  v.  Munger,  121  N.  Y.  161,  24 
N.  E.  Rep.  272;  Abbott  v.. Blossom,  66  Barb.  353,  The  interlocutory  * 
judgment  must  be  reversed,  and  judgment  entered  overruling  the  de- 
murrer, with  costs,  with  leave  to  the  defendant  to  answer  on  payment 
of  costs  at  special  and  general  term. 


KECK  ▼.  SANDFORD. 

(City  Ooart  of  New  Torlc,  Qenenl  Term.    Febniary  8. 180&) 

NaauoHKCi^— FAcrr  DfimHo. 

Iq  an  action  for  jnjariea  auatoined  by  being  run.  into  by  defendant's  \ 
where  there  is  no.  evidence  that  the  team  was  being  driven  at  an  unlawful 
rate  of  speed;  it  is  error  for  the  court  to  refuse  to  instruct  that  fast  driving  ia 
not  sufflcieot;  of  itMlf,  to  eatabUsh  negligeaoeb 

Appeal  from  trial  term. 

Action  by  John  Keck  against  Henry  Sandford,  as  president  of  tbe^ 
Adams  Express  Company,  to  recover  damages  for  personal  injuries 
alleged  to  have  been  sustained  by  the  plaintiff  by  reason  of  defendant's* 
driver  running  into  the  wagon  of  plaintiff.  The  action  was  heard  before 
the  court  and  a  jury,  and  resulted  in  a  verdict  for  the  plaintiff,  on  the 
25th  day  of  October,  1892,  for  the  sum  of  $500.  Judgment  was  entered 
thereon  on  the  26th  djeiy  of  October,  1892.  An  order  was  entered  deny- 
ing defendant's  motion  for  a  new  trial.  From  said  judgment  and  order^ 
defendant  appeals.     Reversed. 

Argued  before  McGOWN,  VAN  WYCK,  and  FITZBIMONS,  JJ. 

Seward,  Guthrie  <&.  Mora wetz,  for  appellant. 
John  Fennel,  forseapondeut. 

McGOWN,  J.  After  the  testimony  had  been  closed,  and  the  trial 
justice  had  chai^ged  the  jury,  defendant's  counsel  made  the  following  re- 
quest: '^Defendant's  counsel:  I  would  like  your  honor  to  chai^ge  the 
jury  that  the  fact  that  the  driver  of  the  express  company  was  drivin^^ 
fast,  as  had  been  testified  to  ia  this  case,  is  not  soSioient,  of  itself,  to 
establish  negligence,  and  to  diarge  the  defendant  with  the  conseqoenoe 
of  negligence.  The  Court:  I  decline  so  to  charge."  The  request  wtas 
to  chaise  that  driving  ''fast,  as  testified  to  on.  the.  trial,'''  was  not  soflS^ 
cient  to  establish  negligence.  The  only  evidence  on  the  trial  as  to  the 
rate  of  speed  defendant's  driver  waa- driving  is  that  of  the  plaintiff,  who 
testified  ''that  he  [defendant's  driv^]  was  driving  fast."  Ernest  Ddts, 
a  witness  on  the  part  of  the  plaintiff,  testified  that  ''the  Adama  Ebc^ 
press  wagon,  was  being  driven  so  rapidly  as  to  attract  my  attention.'^ 
And:  "I  do  not  think  it  took  me  a  second  to  get  up  to  him.  He  was* 
going  at  a  pretty  fair  gait.  Running,  it  would  take  me  aboat  eight 
seconds  to  get  from  my  house, — 84  to  78.     At  the  time  of  the  aocident». 


Digitized  by 


Google 


CitjCLN.Y.]  M'fiUGH   V.  A8TB0PHB.  79 

I  was  where  78  is,  on  the  ground,  on  the  sidowalk*  The  first  thing  I 
saw  was  this  Adams  Express  wagon  going  by  me  at  86.  I  went  to  75, 
and  stood,  and  saw  the  accident,  and  then  ran  after  the  Adams  Express 
wagon,  and  stopped  at  opposite  76.  I  am  certain  of  it.  Will  swear 
to  that.'*  And  "that  the  Adams  Express  wagon  was  not  going  very 
&st."  And:  "Question.  And,  at  the  time  he  struok,  Adams  Express 
wagon  was  being  driven  rapidly?  Answer.  Yes."  Defendant's  witness 
Heziry  Carey  testified  that  "the  rate  of  speed  at  which  the  Adams  £x- 
preas  wagpn  was  going  was  nothing  extra,"  and,  on  cross^xamination, 
that  "the  express  wagon  was  traveling,  not  anything  slow,  bat  at  a  fair 
gait,  too.''  Defendant's  witness  Charles  O'Rourke,  the  driver,  testified: 
*"!  was  going  np Stanton  street  at  a  pretty  slow  gait."  Henry  Manning, 
a  witness  for  defendant,  testified  that  "the  express  wagon  was  not  going 
hst  at  all,  but  on  an  ordinary  trot."  There  was  no  evidence  to  show 
that  defendant's  driver  was  driving  at  an  unlawful  rate  of  speed.  We 
think  that  it  was  error  on  the  part  of  the  trial  justice  in  refusing  to 
charge  as  requested,  and  that  the  request  was  a  proper  one,  as  it  bore 
OD  a  material  question  in  the  case,  namely,  the  negligence  of  the  de- 
f^dant's  driver,  as  evidence  was  given  on  the  part  of  plaintiff  as  to 
the  rate  of  speed  defendanfb  wagon  was  being  driven,  and  we  can- 
not say  whether  it  did  or  did  not  mislead;  but  such  refusal  may 
have  misled  the  jury  upon  that  particular  point,  inasmuch,  if  they  be- 
lieved the  testimony  of  the  witnesses  as  to  the  rate  of  speed  the  wagon 
was  being  driven,  as  such  might  have  affected  the  minds  of  the  jury, 
and  led  them  to  bring  in  their  verdict  in  favor  of  the  plaintiff.  Even 
had  the  evidence  been  dear  that  defendant's  wagon  was  being  driven 
last,  that  fact  alone  was  not  sufficient  to  support  any  finding  of  negli- 
gence on  the  part  of  the  defendant,  unless  the  wagon  had  been  driven 
at  an  unlawful  rate  of  speed, — a  rate  of  speed  forbidden  by  law  or  or- 
dinance,— ^in  which  case  there  would  be  a  presumption  of  negligence 
on  the  part  of  the  driver.  In  Crocker  v.  Tee  Co.,  92  N.  Y.  652,  the 
evidence  was  that  the  driver  was  driving  the  team  at  "a  lively  trot." 
The  court  say: 

'It  cannot  be  held,  as  a  matter  of  law  or  fact,  that  merely  driving  at  the  rate 
of  epeed  stated,  in  the  streets  of  a  city,  is  negligence.  Persons  driving  in  the 
itreetB  of  a  city  are  not  limited  to  any  particular  rate  of  speed.  They  may  drive 
slow  or  fast,  but  they  must  ase  proper  care  and  prudence,  so  as  not  to  cause 
iojnry  to  other  persons  lawfully  upon  the  streets.  There  was  no  proof  in  this 
t-^tse,  or  at  least  not  suffloient  proof  for  submission  to  the  jury,  that  the  team  was 
driven  carelessly,  or  that  the  driver  was  negligent " 

The  judgment  and  order  herein  appealed  from  must  be  reversed,  and 
1  new  trial  ordered,  with  costs  to  the  appellant,  to  abide  the  event*  All 
eoQcor. 


McHUQH  V.  ASTROPHB 

(City  Court  of  New  York,  General  Term.    February  8, 1898.) 

L  Pbacticb— Placihg  Cash  on  "Short- Cause"  Calbnuab. 

The  trial  court  may  order  an  action  to  be  taken  from  its  regular  place  on  the 
calendar,  and  placed  on  a  "thort-cause"  calendar  for  speedy  trial,  if  Justice 
10  requires. 
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1  Same— Failubx  to  Pat  Aogrusd  Costb. 

Such  an  order  should  not  be  granted  a  partj  to  the  action  where  he  haa 
failed  to  pay  motion  costs  awarded  to  his  opponent  by  a  prior  general  term 
of  court;  Code  Civil  Proc.  §  779,  providing  that,  where  costs  of  a  motion  di- 
rected by  an  order  are  not  paid,  all  proceedings  on  the  part  of  the  party  re- 
quired to  pay  them  are  stayed  until  the  payment  thereof. 

Appeal  from  special  term. 

Action  by  Sarah  McHugh,  ad  administratrix  of  Allaine  Magory,  de- 
ceased, against  Jules  Astrophe,  as  executor  of  Louisa  Astrophe,  de- 
ceased. From  an  order  directing  the  action  to  be  placed  on  the  short- 
cause  calendar,  defendant  appeals.     Reversed. 

Argued  before  McGOWN,  VAN  WYCK,  andFITZSIMONS,  JJ. 

Booraem,  Hamilton  &  Beckett,  for  appellant. 
Emile  B.  Morel,  for  respondent. 

FITZSIMONS,  J.  This  being  an  equity  action,  the  trial  must  be 
without  a  jury.  The  order  appealed  from  does  not  attempt  to  take  away 
that  right.  The  action  was  ordered  for  trial  as  a  preferred  cause  on  the 
short-cause  calendar,  which  is,  in  the  court,  a  calendar  made  up  of  equity 
causes  and  actions  on  contract  that  may  be  tried  within  one  hour.  The 
fact  that  the  said  order  recites  that  the  trial  shall  take  place  in  part  2, 
instead  of  part  4, — the  latter  being  the  equity  trial  part, — is  inconse- 
quential, plainly  a  clerical  error,  and  was  so  regarded  by  the  calendar 
clerk  and  the  attorneys  for  the  parties  hereto,  because  the  action  was 
actually  placed  on  part  4  calendar,  and  there  appeared,  and  was  an- 
swered by  said  attorneys.  The  justice  sitting  in  that  part,  when  it  ap- 
pears for  trial,  will  try  it  without  a  jury,  as  are  all  equity  actions  tried. 

The  justice  who  made  the  order  had  a  right  to  do  so,  if,  in  the  inter- 
ests of  justice,  he  deemed  it  proper  to  order  a  speedy  trial  herein.  The 
appellant  cannot  complain,  having  received  due  notice  of  trial.  Any 
cause  may  betaken  out  of  its  regular  place  on  the  calendar  by  the  court, 
and  made  apreferred  cause,  and  a  speedy  trial  ordered,  if,  as  above  stated, 
justice  so  requires.  This  is  an  inherent  right  which  the  court  has,  and 
does  not  depend  upon,  nor  is  it  restricted  by,  any  section  of  the  CJode 
of  Civil  Procedure.  Smith  v.  Keepers,  6  N.  Y.  Civil  Proc.  R.  66.  The 
only  objection  to  the  order  is  that  respondent  failed  to  pay  the  costs  award- 
ed appellant  by  a  prior  general  term  of  this  court.  The  costs  so  awarded 
were  motion  costs,  and  until  paid  all  proceedings  of  respondent  are  staj'^ed 
by  virtue  of  section  779  of  the  Code  of  Civil  Procedure.*  For  this 
reason  the  order  appealed  from  must  be  reversed,  but  without  costs, 
with  leave  to  respondent  to  apply  again  for  such  an  order  upon  payment 
of  the  unpaid  costs  just  mentioned.     All  concur. 

^  Code  Civil  Proc.  §  779,  provides  that,  where  costs  of  a  motion,  directed  bj  an 
order,  are  not  paid.  *  *  *  all  proceedings  on  the  part  of  the  party  required  to 
pay  them,  except  to  review  or  vacate  the  order,  are  stayed  until  the  payment 
thereof. 
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CAMPBELL  et  aL  t.  SLOANE  et  aL 

(8apreme  Qoxai,  General  Term,  First  Department.    February  17, 1898.) 

L  Pactom— AcnoK  fob  Aocouwtinq— Pleading  and  Proof— Vamawcb. 

In  an  action  by  consignors  against  8.  and  B.  for  an  accounting  and  for 
an  injunction  restraining  them  from  disposing  of  certain  machiner3'  used 
by  them  in  conducting  plaintiffs'  business,  and  certain  goods  consigned  to  S. 
and  the  proceeds  thereof,  the  complaint  alleged  that  IS.  was  plaintiffs'  selling 
agent:  that  B.  was  formerly  such  ajgent,  and  subsequently  was  in  some  man- 
ner unknown  to  them  connected  with  S.  in  the  business.  S.,  in  his  answer, 
denied  that  he  was  plaintiffs*  selling  agent,  admitted  the  consignment  of  the 
goods,  and  set  up  a  counterclaim  for  money  advanced  for  plaintiffs.  He 
conceded  that  plaintiffs  had  his  guaranty  that  on  the  sale  of  the  goods  con- 
signed to  him  they  should  receive  a  sum  equal  to  the  net  invoice  price  at 
the  place  of  shipment  HM  that,  though  the  evidence  showed  that  the 
original  relation  between  B.  and  plaintiffs  continued,  and  that  S.  was  not 
strictly  the  latter's  selling  agent,  there  was  not  such  variance  between  the 
pleading  and  proof  as  entitled  defendant!  to  a  dismissal  of  the  complaint 

I  Saice— Cause  of  Acnoif— Judoicent. 

In  such  action  it  appeared  that  the  original  mode  of  doing  business  con- 
sisted in  B.'s  obtaining  orders  for  plaintiffs'  manufactured  garments,  which 
orders  were  forwarded  bv  8.  to  them,  and  by  them  filled  by  consignments 
to  S..  by  whom  the  gooas  were  distributed  to  the  persons  ordering  them; 
that  later  defendants  undertook--at  first  in  a  small  way,  and  then  more  ex- 
tensively—to manufacture  the  garments  with  machinery  they  had  procured, 
out  of  piece  goods  ordered  of  plaintiffs;  and  that  the  question  whether  plain- 
tiib  had  authorized  such  manufacture  was  the  principal  question  litigated. 
Hdi,  that  a  judgment  for  plaintiffs  against  8.  for  a  specific  sum  as  the  bal- 
ance due  them  for  goods  consigned  was  not  erroneous  on  the  ground  that 
the  recovery  was  allowed  on  a  different  cause  of  action  than  the  one  pleaded. 

1  SAn— EVIDENCB. 

8ucb  judgment  entered  on  the  report  of  a  referee  is  not  erroneous  be- 
cause not  supported  by  sufficient  evidence,  where  it  appears  that  the  true 
relation  of  the  parties  and  the  condition  of  the  accounts  were  questions  of 
fact,  to  be  determined  on  conflicting  testimony  and  the  investigation  of  com- 
plicated accounts. 

1  Same. 

Where  plaintiffs  obtained  an  injunction  pending  trial  on  the  ground  that 
they  were  the  owners  of  the  machinery,  fixtures,  and  book  accounts,  and 
subsequently  obtained  possession  of  the  same  thereunder,  a  failure  to  credit 
S.  with  the  value  of  such  articles  is  erroneous,  unless  it  appears  that  the 
tide  to  the  same  was  not  in  him. 

5i  8ame— New  Refebence. 

Where  the  value  and  title  of  such  property  cannot  be  determined  from 
the  evidence,  a  new  trial  must  be  ordered  before  a  new  referee. 

1  Same— Evidence. 

Where  it  appears  from  plaintiffs'  evidence  that  they  received  several  of 
the  machines  in  dispute,  and  that  their  attorneys  and  agents  received  the 
fixtures  and  book  accounts,  a  finding  by  the  referee  that  such  property  was 
not  turned  over  to  plaintiffs  is  erroneous. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  George  Campbell  and  William  Achnach  against  Robert  P. 
Sloaue  and  William  Bell  for  an  accounting  and  an  injunction.  From  a 
judgment  in  favor  of  plaintiffs,  defendant  Sloane  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT,  JJ, 

Abraham  Gmber,  (Alfred  R.  Page,  of  counsel,)  for  appellant. 
Holt  &  Butler,  (George  C.  Holt,  of  counsel,)  for  respondents. 
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O'BRIEN,  J.  This  action  was  brought  for  an  accounting.  The 
complaint,  in  substance,  alleges  Ih&t  the  plaintiffs,  who  were  engaged 
in  business  as  waterproof  and  India  rubber  manufacturers  in  the  city  of 
Glasgow,  Scotland,  had  in  the  year  1888  entered  into  an  agreement  with 
the  defendant  Sloane,  by  which  the  latter  was  employed  as  thf'ir  aelliug 
agent  in  the  city  of  New  York,  and  that  at  divers  times  in  the  years 
1888,  1889,  and  1890  the  plaintiffs  shipped  from  Glasgow  to  the  defend- 
ant at  New  York  large  quantities  of  goods  and  merchandise,  consisting 
mainly  of  material  for  making  up  rubber  garments,  which  were  received 
by  the  defendant;  that  it  was  provided  in  such  agreement  that  the  goods 
should  be  shipped  upon  defendant  Sloane's  request,  and  that  such  re- 
quest should  be  made  only  to  secure  fulfillment  of  actual  orders  for  such 
goods  antecedently  received  by  the  defendant;  that  the  defendant  should 
sell  the  goods  when  received  at  such  a  price  that  the  net  proceeds  which 
the  plaintiffs  should  realize  upon  such  sales  would  be  not  lees  than  the 
invoice  price  of  such  goods  at  Glasgow,  which  net  proceeds  defendant 
was  to  remit  to  the  plaintiffs  as  the  sales  were  completed.  It  was  fur- 
ther alleged  that  in  violation  of  this  agreement  requests  were  sent  for 
goods  for  which  no  antecedent  orders  had  been  received,  and  that  sales 
of  goods  were  made  at  a  price  less  than  the  invcuce  price,  and  thai  the 
defendant  had  failed  to  ren;iit  the  proceeds  of  sales  made  by  him,  as 
required  by  the  agreement.  Then  followed  aja  allegation  that  the  de- 
fendant held,  as  agent  of  the  plaintiffs,  ^large  quantities  of  goods  and 
merchandise,  machinery,  furniture,  and  fixtures  a<id  other  property, 
including  book  accounts  and  cash,  all  of  which  is  the  property  of  the 
plaintiffs."  The  portjion  of  the  complaint  referring  to  the  defendant 
£dl  avevB  that,  prior  to  the  making  of  the  agreement  with  Sloane,  Bell 
had  acted  as  the  plaintiffs'  selling  agent  in  New  York,  but  ceased  to  act 
on  the  making  of  such  agreement,  but  thereafter  became  associated 
with  defendant  Sloane  in  his  business  as  selling  agent  of  plaintiffs, 
^'but  the  nature  of  the  relation  between  Sloane  and  Bell  is  unknown 
to  plaintiffs;"  but  that  by  reason  of  such  relation  Bell  claimed  some 
right  in  the  business  of  Sloane,  and  particularly  the  right  to  sell  and 
dispose  of  some  portion  of  the  property^,  The  relief  asked  was  for  an 
injunction,  restraining  the  disposition  of  the  property,  for  a  receiver  of 
the  goods,  merchandise,  machinery,  furniture,  and  fixtures  and  other 
property,  including  book  accounts,  and  for  the  turning  over  to  the 
plaintiffs  of  all  property  in  the  possession  of  either  of  the  defendants 
belonging  to  the  plaintiffs.  Upon  this  complaint  and  an  affidavit  a 
preliminary  injunction  was  granted,  and  upon  the  motion  to  continue 
this  injunction  during  the  pendency  of  the  action  an  offer  was  made  by 
plaintiffs'  attorney  to  give  a  bond  conditioned  for  the  payment  of  all 
charges  of  the  defendant  Sloane,  upon  condition  that  the  latter  should 
turn  over  to  the  plaintiffs  all  the  goods  and  merchandise  in  his  posses- 
sion or  under  his  control,  or  that  of  his  codefendant,  Belh  The  offer 
having  been  accepted,  an  order  was  entered,  providing,  among  other 
things,  for  a  reference.  It  appeared  as  the  result  of  this  order  that  the 
defendant  Sloane  turned  over  to  the  plaintiffs,  under  their  claim  of  title 
in  the  same,  in  addition  to  the  goods  and  merchandise,  all  the  m^ 
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cbiuery,  fixtures,  and  book  accounts.  The  answer  of  the  defendant 
Sloane  denied  that  his  relation  to  plaintiffs  was  that  of  a  selling  agent, 
but  admitted  the  possession  of  certain  goods,  wares,  and  merchandise 
consigned  to  him  by  plaintiffs;  but  by  way  of  oounterclaim  alleged  that 
be  had  advanced  for  their  use  and  benefit  about  the  sum  of  $10,000, 
which  he  claimed  as  a  lien  on  the  goods,  and  for  which  he  prayed  judg- 
ment, and  it  was  to  secure  such  oounterclaim,  if  established,  that  the 
bonds  was  given. 

Upon  the  issues  thus  presented,  a  great  amount  of  testimony  was 
taken  by  the  referee;  and  while  it  was  shown  that  the  original  relation 
which  Bell  had  with  the  plaintiffs  as  their  agent  for  the  purpose  of  sell- 
ing their  goods  or  soliciting  ordeis  had  remained  unchanged,  and  thai 
the  dafendant  Sloane  was  not,  strictly  speaking,  their  selling  ag^nt, 
the  argument  that  there  was  a  fatal  variance  between  the  alli^tions  of 
the  complaint  and  the  proof,  such  as  would  have  entitled  the  defendant 
to  a  dismissal  of  the  complaint,  or  prevented  the  motion  to  conform 
the  pleadings  to  the  proof,  we  do  not  regard  as  well  founded.  The  de- 
fendant Sloane  conceded  that  at  his  request  the  plaintiffs  had  consigned 
large  quantities  of  their  goods,  both  manufActured  and  in  piece,  for 
which  they  had  his  guaranty  that  upon  the  sole  thereof  they  should 
receive  a  sum  equal  to  the  net  invoice  prioe  at  Glasgow.  It  would  ap- 
pear that  the  original  mode  of  doing  business,  after  the  agreement  with 
Sloane«  at  first  consisted  in  Bell's  obtaining  orders  for  the  {^aintiffs'  ar- 
ticles as  manufactured  in  Glasgow,  which  were  forwarded  through  the 
defendant  Sloane  to  plaintiffs,  and  by  the  latter  filled  by  consignment 
of  the  goods  called  for  by  the  orders  to  Sloane,  and  by  him  distributed 
to  those  ordering  them.  Later,  however,  the  defendants  undertook — 
at  first  on  a  small  scale,  and  then  in  a  larger  way — to  order  piece  goods 
from  plaintiffs,  and,  with  the  machinery  which  they  had  themselves 
procured,  proceeded  to  manufacture  here  rubber  garments  out  of  such 
piece  goods.  Whether  the  plaintiffs  ever  acquiesced  in  or  consented  to 
the  defendants'  engaging  in  the  manufacturing  business  for  their  account, 
in  which,  as  it  would  appear,  there  was  a  loss,  was  the  principal 
question  litigated  upon  the  trial;  for  upon  it  depended  the  establish- 
ment of  the  defendant  Sloane's  counterclaim.  That  the  defendants, 
Sloane  and  Bell,  held  towards  the  plaintiffs  the  relation  of  agents,  is 
beyond  dispute.  And  the  appellant  is  mistaken  in  assuming  that  the 
complaint  or  the  judgment  of  the  referee  was  based  upon  the  theory 
that  a  recovery  should  be  allowed  as  for  goods  sold  and  delivered.  The 
plaintiffs'  right  to  a  return  of  the  property  and  to  an  accounting,  as 
shown  by  the  complaint,  was  squarely  placed  upon  the  ground  that 
the  defendants  held  towards  them  the  relation  of  agents,  and  having,  in 
that  capacity,  obtained  possession  of  their  property,  under  an  arranf^e- 
ment  that  they  were  to  guaranty  that  not  less  than  the  invoice  price 
should  be  remitted  to  plaintiffs,  the  latter  were  entitled  to  a  return 
of  the  money  received  by  the  defendant  Sloane  upon  a  sale  of  their 
goods  to  an  amount  equal  to  that  guaranty,  and  upon  breach  of  the 
agreement  they  were  entitled  to  a  return  of  the  property  which  he  held 
in  his  possession  unsold.     It  will  thus  be  seen  that  we  do  not  agree 
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with  the  appellant's  contention  that  the  plaintiffs  were  allowed  to  re- 
cover on  an  entirely  different  cause  of  action  than  that  pleaded.  Nor 
do  we  think  the  criticism  justified,  upon  the  pleadings  and  proof,  that 
the  record  presented  the  anomaly  of  one  cause  of  action  pleaded,  a  sec- 
ond and  distinct  cause  of  action  proved,  and  a  judgment  on  a  cause  of 
action  neither  pleaded  nor  proved.  On  the  contrary,  we  think,  in  an 
equitable  action  of  this  kind,  brought  for  an  accounting,  and  in  which 
the  questions  at  issue  were  the  relations  between  the  parties,  as  to 
whether  such  relations  entitled  the  plaintiffs  to  an  accounting  and  to 
other  equitable  relief,  though  the  term  given  to  the  defendant  Sloane 
of  "selling  agent"  may  not  be  aptly  and  peculiarly  suited  to  his  posi- 
tion, the  referee  was  not  prevented,  upon  evidence  showing  that  he  was 
an  agent  of  the  plaintiffs,  and  that  this  designation  was  a  mere  mis- 
nomer, from  receiving  the  proof,  and  according  the  relief  to  which, 
under  the  proof  offered,  the  plaintiffs  were  entitled.  The  issues  as  to 
the  true  relation  between  the  parties,  the  condition  of  the  accounts,  and 
the  amount  due  from  one  to  the  other,  were  purely  questions  of  fact, 
depending  for  their  solution  upon  conflicting  testimony  and  the  inves- 
tigation of  complicated  accounts;  and  under  such  circumstances  it  is 
only  in  case  a  distinct  error  or  errors  can  be  pointed  out  that  this  court 
will  undertake  to  disturb  the  conclusion  reached  thereon  by  a  referee. 
The  duty  of  the  court  in  such  cases  is  thus  stated  in  Boosa  v.  Smith, 
17  Hun.  188. 

• 

''We  understand  this  court  has  the  power  to  examine  the  evidence  and  the 
findings  of  fact  in  cases  tried  before  the  referee  or  the  courts;  that  it  has  the 
power,  and  it  is  its  duty,  to  interfere  when  facts  have  been  found  without  evi- 
dence, or  clearly  against  evidence;  but  we  do  not  understand  it  can  be  called  on 
in  doubtful  cases,  upon  conflicting  evidence,  depending  upon  the  character  and 
credibility  of  witnesses,  to  review  and  readjust  the  facts  upon  the  evidence  as  it 
shall  appear  to  it  on  paper. " 

The  referee  having  found  in  plaintiffs'  favor  upon  the  question  dis- 
poses of  the  contention  that  they  were  responsible  for  the  loss  in  the 
manufacturing  business  carried  on  in  New  York;  and  so  we  might  say 
with  regard  to  the  substantial  questions  presented  in  the  case;  and,  were 
it  not  for  the  error  into  which  the  plaintiffs'  counsel  originally  fell  in 
claiming,  in  addition  to  the  merchandise,  the  machinery,  fixtures,  and 
book  accounts  as  the  prop.rty  of  the  plaintiffs,  there  would  be  no 
ground  for  disturbing  the  judgment.  Having,  however,  obtained  an 
injunction  on  the  ground  of  such  ownership  of  machinery,  fixtures,  and 
book  accounts,  and  having  thereunder  obtained  possession  of  them,  and, 
so  far  as  appeared,  having  still  possession  of  them,  we  fail  to  see  why 
credit  for  the  value  of  this  property  so  taken  should  not  have  been 
allowed  by  the  referee.  The  referee  in  taking  the  account  charged  the 
defendant  Sloane  with  consignments  to  him  from  the  plaintiffs  at  their 
invoice  value,  giving  him  credit  for  cash  remitted,  merchandise  turned 
over  in  bond,  and  for  damaged  goods,  thus  leaving  a  debit  balance  of 
$2,023.43;  and  it  was  for  this  amount  that  judgment  was  awarded. 

We  had  hoped,  upon  an  examination  of  the  record,  in  order  to  avoid 
a  new  trial,  that  we  could  have  determined  the  value  of  these  articles. 
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and  permitted  a  modification  of  the  judgment  to  that  extent.  But, 
under  the  view  taken  by  the  referee,  that  the  defendant  Sloaue  was  not 
entitled  to  credit  for  the  value  of  the  machines,  fixtures,  samples,  and 
patterns,  because  never  turned  over  to  the  plaintifis  by  the  defendant 
Sloane  or  by  anybody  else,  but  sparse  evidence  of  such,  value  was  ad* 
mitted  in  the  case,  and  it  is  therefore  impossible  for  us  to  determine 
what  allowance  should  be  made  to  the  defendant  Sloane  therefor.  With 
lespect  to  the  machinery,  it  may  well  be,  from  the  relation  existing 
between  Bell  and  Sloane,  that  such  machinery  was  the  property  of 
Bell,  and  not  the  property  of  Sloane;  but  this  cannot  be  determined 
from  the  evidence.  All  that  appears  tends  to  show  that  the  machinery 
was  procured  by  Bell  with  moneys  advanced  by  Sloane,  but  whether 
this  was  under  an  arrangement  that  the  title  was  to  be  in  Bell  or  in 
Sloane  is  left  in  doubt.  This  doubt  is  increased  when  we  remember 
that  the  machinery  was  placed  in  premises  occupied  by  both  Bell  and 
Sloane.  The  referee's  finding  that  it  was  not  turned  over  to  the  plain- 
tiffs by  anybody  is  clearly  without  support  in  the  evidence,  because  it 
distinctly  appears  from  the  testimony  of  one  of  the  plaintifi's  that  12 
of  the  sewing  machines — which,  he  testified,  if  new,  would  be  worth 
about  six  pounds  apiece,  and  one  button-hole  machine,  which  would 
be  worth  eighteen  pounds  new,  but  which  he  testified  was,  because  old 
and  defective,  of  little  value — were  in  his  possession.  In  addition,  one 
of  plaintiffs'  attorneys'  firm  testified  that  he  took  possession  of  these 
machines,  and  sent  them  over  to  plaintiffs;  that  the  fixtures  in 
the  place  he  sent  to  a  Mr.  Wright,  who  was  then  the  plaintiffs' 
representative  in  this  country;  and  that  as  to  the  books  of  account  he 
took  them  himself,  though  he  subsequently  turned  them  over  to  Mr. 
Wright,  who  wrote  to  the  people  concerning  the  debts  due  from  them. 
It  will  be  remembered  that  the  conclusion  that  the  defendant  was  in- 
debted to  the  plaintiffs  in  the  amount  found  by  the  referee  was  reached 
by  charging  the  defendant  with  the  invoice  price  of  goods  consigned, 
and  that  still  the  book  accounts,  which  represented  the  prices  obtained 
by  the  defendant  Sloane  for  the  goods  sold,  were  being  collected  for 
plaintiffs'  account;  thus  preventing  the  defendant  Sloane  from  collect- 
ing moneys  for  the  very  goods  with  which,  in  the  account  as  between 
him  and  the  plaintiffs,  he  had  been  charged.  In  other  words,  in  addi- 
tion to  obtaining  the  value  of  the  consignments  in  the  shape  of  a  judg- 
ment based  upon  the  invoice  value  of  the  goods,  the  plaintiffs  took 
book  accounts,  which  represented  the  only  means  left  to  the  defendant 
Sloane  to  obtain  for  himself  payment  for  the  goods  for  which,  by  being 
charged,  he  had  accounted  to  plaintiffs.  We  think,  therefore,  that  for 
the  book  accounts  taken  possession  of  by  the  plaintiffs,  or  transferred 
to  them,  to  the  extent,  at  least,  that  the  same  were  collected,  the  de- 
fendant is  entitled  to  a  credit;  and  we  also  think  that,  the  machinery 
and  fixtures  being  taken  from  the  possession  of  Sloane  by  force  of  the 
injunction  order,  which,  concededly,  the  plaintiffs  had  no  right  to  take, 
because  not  their  property,  the  value  of  such  machinery  and  fixtures 
should  be  credited  to  the  defendant,  unless  it  was  proven  that  Sloane 
did  not  own  them.     As  we   cannot  determine  upon  the  evidence  the 
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amount  of  cmch  credits,  nothing  remains  to  be  done  exoepi  to  reverse 
the  judgment  and  order  a  new  trial  before  new  referee,  wifboottomd 
disbursements  to  appellants  to  abide  the  event.     AU  oodgut. 


(67HuD,2St) 

ULLER  6t  al.  t.  JONES  et  sL 

(Supreme  Court,  General  Term,  Foarth  Department    Februaiy,  180B.) 

L  CtoMTRAOTB     InTBBPBBTATION— LlCEITBE  UNDER  FATSNVi. 

PlaintiffB  agreed  to  furnish  capital  for  the  mauufaclure  and  sale  of  a  look 
which  defendant  had  patented.  The  profits  were  to  be  divided.  In  case 
plaintiffs  failed  to  perform,  the  agreement  was  to  be  Toid,  and  defend- 
ant at  liberty  to  mannfactmre  and  sell  as  if  no  agreement  had  been  made. 
Neither  party  was  to  sell  or  transfer  its  interest  without  the  consent  of  the 
other.  The  lock  was  to  be  manufactured  exclusively  by  plaintiffs.  Defend- 
ant was  not  to  allow  any  other  persons  to  manufacture,  nor  was  he  to  be 
interested  in  the  manufacture  by  any  other  persons.  MM  that,  so  long  M 
plaintiffs  continued  to  perform  their  part  of  the  agreement,  they  had  the  ex- 
clusive right  to  manufacture,  and  any  assignment  of  the  patent,  therefore, 
by  defendant,  was  in  violation  of  this  right. 

%,  Writs— Skbvicb  on  Foreign  Cobporation— Property  within  State. 

It  is  not  necessary,  under  Code  Civil  Proc.  §  432,  providing  that  servioe  of 
summons  may  be  made  on  foreign  corporations  by  delivering  a  copy  to  cer- 
tain named  officers  thereof  within  the  state,  that  the  corporation  should  have 
any  property  within  the  state,  or  that  the  cause  of  action  should  have  arisen 
tlierein. 

8.  Same— Publication. 

Where  a  contract  conferring  on  plaintiffs  the  exclusive  right  to  manufac- 
ture certain  articles  under  defendant's  patent  was  executed  In  New  York, 
where  all  the  parties  then  lived,  and  the  manufacture  was  to  be  carried  on, 
and  afterwards  assignments  were  made  of  the  patent  by  defendant  in  viola- 
tion of  plaintiff's  right,  also  in  New  York,  a  suit  to  set  aside  the  assignments 
mnst  be  taken  as  affecting  the  title  to  "personal  property  within  the  state," 
within  Code  Civil  Proc.  §  438.  subd.  5,  whether  the  patent  has  been  taken  by 
defendant  beyond  the  state  or  not:  and  an  order,  therefore,  directing  service 
of  summons  without  the  state,  or  by  publication,  is  proper. 

4.  ApPEAii— Objections  not  Raised  Below— Suppicienct  op  Sbryiob. 

An  objection  that  a  clerk's  certificate  to  the  official  character  of  a  notary, 
before  whom  affidavit  has  been  made  of  service  of  summons  without  the 
state,  is  sufficient  to  entitle  it  to  be  read,  under  Code  Civil  Proc.  §  844.  is  not 
available  on  appeal,  where  no  such  objection  was  raised  on  the  trial,  or  on  a 
motion  made  by  defendant  to  set  aside  the  judgment 

Appeal  from  special  term,  Onondaga  county. 

Action  by  Riley  V.  Miller  and  Eiisha  M.  Moore  against  Thomas  D. 
Jones,  Mary  E.  Jones,  and  the  Jones  Positive  Nut  Lock  Company,  im- 
pleaded, etc.,  to  set  aside  certain  transfers  of  a  patent.  From  a  judg- 
ment granting  the  relief  and  denying  a  motion  to  vacate  and  set  aside 
the  judgment,  defendants  appeal.     Affirmed. 

On  the  81st  May,  1889.  the  defendant  Thomas  D.  Jones,  being  the  inventor  and 
owner  of  a  certain  valuable  device  known  as  the  *' Jones  Safety  Nut  Lock,*  and 
having  pre*fiously  in  due  form  applied  to  the  commissioner  of  patents  for  the 
issuing  to  him  of  letters  patent,  being  about  to  receive  such  letters,  entered  into 
a  contract  in  writing  with  the  plaintiffs,  bearing  date  May  81,  1889.  In  this  con- 
tract, after  a  recital  of  the  invention  and  the  application  for  a  patent,  and  an  ex- 
amination by  plaintiffs  as  to  its  value,  and  that  they  were  desirous  of  entering 
upon  the  manufacture  and  sale  of  the  same  when  letters  were  issued  to  Jones,  it 
was  agreed  by  the  plaintiffs  that  they  would  furnish  all  necessary  machinery  and 
capital  for  the  manufacture  and  sale  of  the  lock  sufficient  to  fill  all  orders  thai 
they  may  receive,  nnd  would  proceed  at  once  with  the  manufacture  and  sale,  and 
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contiBue  the  same  for  and  during  the  life  of  the  patent.  They  agreed  to  devote 
each  time  and  attention  to  the  manufacture  and  sale  as  should  be  necestary  for 
the  BQCceBsful  carrying  on  of  the  husineM,  and  they  agreed  to  employ  Jonea  at 
manager  of  the  manufacturing,  and  to  pay  all  bille  contracted  by  him  relating  to 
said  patent;  and.  in  case  the  plaintiffs  did  noi  perform  all  the  covenants  on  their 
part  to  be  performed,  or  in  case  they  should  abandon  or  fail  to  proceed  with  the 
manufacture  and  sale,  and  refuse,  upon  demand  of  Jones,  to  proceed  with  the 
manufacture  of  the  same,  then  the  agreement  should  be  voia.  and  Jones  be  at 
liberty  to  manufacture  and  sell  the  said  IocIe  and  all  tilings  connected  therewith 
to  aud  with  whom  he  should  see  fit.  the  same  as  if  the  agreement  had  not  been 
made.  The  plaintiffs  also  agreed  that  they  would  not  sell  or  in  any  manner  dis- 
pose of  or  transfer  their  or  either  of  their  interests  la  said  business,  in  whole  or 
in  part,  without  the  written  consent  of  Jones;  and  he  agreed  that  he  would  **not 
sell  or  transfer  or  in  any  manner  dispose  of  his  interest  in  said  business  without 
their  like  consent;*  and,  in  case  either,  with  the  consent  of  the  other,  should  sell 
or  dispose  of  the  same,  it  was  agreed  that  the  plaintiffs  should  receive  one  third 
of  the  net  proceeds  of  the  sale  and  Jones  two  thirds.  Jones  agreed  to  devote  his 
time  and  attention  to  the  manufacture  of  the  lock,  and  to  enter  the  employ  of  the 
plaintiffs,  and  to  manage  and  oversee  the  manufacture  of  the  same;  and  he  also 
agreed  that  he  would  *'not  allow  or  permit  any  person  or  persons,  ^rm  or  firms, 
corporation  or  corporations  to  manufacture  said  lock,  but  that  the  same  shall  be 
manufactured  exclusively  oy  the  parties  of  the  first  part,  and  that  he  will  in  no 
manner  be  interested  in  the  manufacture  of  it  by  or  with  any  other  persons. 
This  covenant,  however,  is  not  to  be  so  construed  as  to  compel  the  party  of  the 
second  part  to  bring  actions  to  restrain  parties  from  infringing  on  the  same  un- 
less parties  of  the  first  part  shall  bear  one  half  of  the  expense  of  such  action  or 
actions.  *  The  net  profits,  after  deducting  all  expenses  incurred  by  either  relat- 
ing to  the  business,  were  to  be  divided,  one  third  to  the  plaintiffs  and  two  thirds 
to  Jones.  If  for  any  reason  Jones  was  unable  to  attend  to  the  duties  of  the  busi- 
ness, he  agreed  to  furnish  some  one  to  lake  his  place,  and  pay  the  expense 
thereof  out  of  his  share  of  the  profits.  All  improvements  made  by  Jones  upon 
the  lock  were  to  be  used  by  all  the  parties,  and  all  patents  in  foreign  countries, 
except  in  certain  named  countries,  were  to  be  used  by  the  parties,  and  the  pro- 
ceeds relating  to  the  same  to  be  divided  in  the  ratio  above  stated.  Letters  patent 
were  issued  to  Jones  on  November  13.  1889,  and  the  plaintiffs  and  Jones  entered 
upon  the  performance  of  the  contract  at  Syracuse,  where  the  contract  was  exe- 
cuted, ana  where  all  the  parties  resided.  In  the  complaint  it  is  alleged,  among 
<yther  things,  that  such  manufacture  continued  down  to  February,  1891,  and  that 
plaintiffs  invested  therein  $10,000  and  upwards  over  aad  above  what  they  had 
received;  that  on  24th  October.  1800.  Thomas  D.  Jones,  in  fraud  of  the  rights  of 
the  plaintiffs,  executed  and  delivered  to  his  wife,  the  defendant  Mary  E.  Jones, 
an  assignment  of  the  said  letters  patent,  and  all  his  Interest  therein,  which  as- 
signment was  recorded  in  the  patent  ofilce  January  15.  1891,  and  that  Mrs.  Jones 
had  fall  notice  of  plaintiffs*  rights;  that  thereafter  Thomas  D.  Jones  went  to  Chi- 
cago, and  oi^nized  the  corporation  the  "Jones  Positive  Nut  Lock  Company." 
under  the  laws  of  the  state  of  Illinois,  and  to  this  oorporation  Mrs.  Jones,  on  the 
10th  March,  1891,  assigned  the  patent;  that  all  this  was  done  with  the  intent  to 
deprive  the  plaintiffs  of  their  rights,  and  that  Tnomas  D.  is  about  to  remove  to 
Chicago,  and  refuses  to  assist  the  plaintiffs  in  the  business,  and  the  new  corpora- 
tion is  engaged  in  manufacturing  the  lock;  that  Thomas  D.  is  the  owoer  of  908 
out  of  1,000  shares  of  the  stock,  and  the  plaintiffs  are  excluded  from  all  interest 
therein;  that  the  corporation  had  knowledge  of  plaintiffs'  rights.  The  defendant 
Mary  £.  Jones  is  the  only  one  who  answers.  Among  other  things,  she  denies  the 
fraud,  and  alleges  that  she  took  the  assignment  to  secure  her  for  advances  made 
to  her  husband.  By  the  judgment  it  is  adjudged  that  the  agreement  of  May  81, 
1889.  was  intended  to  be  and  was  an  exclusive  liceDse.  vesting  in  the  plaintiffs  the 
sole  and  exclusive  right  to  make,  use,  and  vend  the  patented  article  for  the  full 
term  of  the  patent,  without  any  reservation  to  Jones  except  in  case  of  nonfulfill- 
ment by  plaintiffs  of  the  terms  and  conditions  of  the  agreement,  aud  Jones  had 
no  right  to  assign  the  patent  to  Mrs.  Jones,  or  to  the  corporation;  that  the  assign- 
ment to  Mrs.  Jones  and  from  her  to  the  corporation  be  set  aside  and  vacated 
as  in  fraud  of  the  rights  of  plaintiffs;  that  Thomas  D.  Jones  and  the  corporation 
foe  restrained  from  conveying  the  letters  patent  to  any  other  person  or  corpora- 
tion; that  the  plaintiffs  recover  of  Thomas  D.  Jones,  Mary  E.  Jones,  and  the 
said  corporation  the  costs  of  the  action.  Upon  the  trial  the  defendant  Thomas 
D.  Jones  and  the  Jones  Positive  Nut  Lock  Company  appeared  specially  and  ob- 
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Jected  to  the  renderinjap  of  any  jadgment  against  them,  and,  after  the  ludgment 
was  entered,  they  moved  at  special  term  to  set  it  aside,  the  motion  being  based 
upon  the  Judgment  roll  and  the  case  and  exceptions  proposed  in  the  case.  The 
order  appealed  from  is  the  one  made  denying  this  motion. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

Homer  Weston,  for  appellants. 

Ceylon  H.  Lewis  and  G.  W.  Smith,  for  respondents. 

MERWIN,  J.  The  trial  court  in  substance  found  that  the  plaintifib 
had  performed  their  part  of  the  contract;  that  under  it  they  were  enti- 
tled to  have  the  title  of  the  patent  remain  in  Thomas  D.  Jones;  and  that 
the  transfers  to  Mrs.  Jones  and  to  the  corporation  were  without  the  con- 
sent of  plaintiffs,  and  were  in  violation  of  their  rights.  Mrs.  Jones,  ap- 
pealing from  the  judgment,  takes  issue  upon  all  these  propositions. 
They  are  the  main  ones  upon  the  merits.  The  trial  court  was,  I  think, 
correct  in  its  construction  of  the  contract.  Its  plain  object  was  to  place 
in  the  two  parties  to  the  contract  the  entire  beneficial  interest  in  the  pat- 
ent and  its  proceeds,  except  as  to  certain  specified  countries.  The  fact 
of  this  exception  indicates  the  intent.  The  plaintiffs  were  likely  to  be 
called  on  for  large  expenditures,  as  security  for  which  they  had  only 
the  proceeds  of  the  patent  or  profits  in  sales.  It  would  hardly  be  rea- 
sonable to  suppose  that  either  party  then  intended  that  the  patentee 
could,  whenever  and  on  what  terms  he  chose  to,  dispose  of  any  part  or 
the  whole  of  the  patent,  ani  thus  practically  deprive  plaintiffs  of  their 
security.  Whether  the  plaintiffs  had  performed  upon  their  part,  and 
whether  the  transfers  were  without  the  consent  of  plaintiffs,  and  there- 
fore in  violation  of  the  contract,  were,  upon  the  evidence,  questions  of 
fact,  and  upon  those  the  conclusions  of  the  trial  court  should  not  be 
disturbed.  Some  of  the  allegations  in  the  complaint  were  quite  general, 
but  no  objection  upon  this  basis  was  made.  There  is  no  question  about 
the  right  of  a  state  court  to  set  aside  such  assignments. 

But  it  is  claimed  that  the  court  had  no  jurisdiction  to  render  the 
judgment  by  reason  of  the  nonresidence  of  the  corporation  and  of  the 
defendant  Thomas  D.  Jones.  No  defense  upon  this  basis  is  set  up.  As- 
suming, however,  that  the  appellants  are  in  a  position  to  raise  the  ques- 
tion, the  case  shows  that  service  of  the  summons  and  complaint  was 
made  upon  the  defendant,  the  Jones  Positive  Nut  Lock  Company,  by 
service  within  the  state  upon  the  secretary  of  the  company.  This 
method  of  service  is  authorized  by  section  432  of  the  Code,*  and  oper- 
ates to  give  jurisdiction  to  the  court,  and  it  is  not  needful,  in  order  to 
make  the  service  effective,  that  the  corporation  should  have  any  prop- 
erty within  the  state,  or  that  the  cause  of  action  should  have  arisen 
therein.  Pope  v.  Manufacturing  Co.,  87  N.  Y.  137;  Gibbs  v.  Insur- 
ance Co.,  63  N.  Y.  114.     In  the  Pope  Case  it  is  said  that  a  judgment 

^Tbis  section  provides  that  personal  service  of  a  summons  upon  a  defendant, 
being  a  foreicp  corporation,  must  be  made  by  delivering  a  copy  thereof  within 
the  state,  as  follows:  (1)  To  the  president,  treasurer,  or  secretary,  or,  if  the  cor- 
poration  lacks  either  of  these  officers,  to  the  officer  performing  corresponding 
functions  under  another  name. 
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against  a  corporation  in  an  action  so  commenced  will  be  valid  for  every 
purpose  within  this  state.  In  the  Gibbs  Case  it  is  said  that  such  action 
and  judgment  should  be  general  in  character,  not  directed  against  any 
particular  property.  But  it  is  suggested  that  the  evidence  does  not 
show  the  legal  existence  of  the  corporation,  or  that  the  person  served 
was  secretary.  There  is  evidence  that  tends  to  show  those  facts,  and  it 
is  found  upon  the  request  of  the  appellants  that  the  corporation  was  in 
existence  at  the  commencement  of  this  action,  and  that  after  the  organiza- 
tion of  the  corporation  Anderson  (the  person  served)  was  elected  secretary 
of  the  company.  Thomas  D.  Jones  was  served  by  publication  under  sec- 
tion 438  et  seq.,  and  it  is  claimed  that  the  service  was  insufficient  to 
give  jurisdiction,  because  no  attachment  was  issued,  and  the  property  to 
be  affected  was  not,  as  the  appellants  claim,  within  the  state  The  or- 
der for  publication  was  made  both  under  subdivision  1  and  subdivision 
5  of  section  438.*  If  made  under  subdivision  1  there  would  seem  to  be 
no  requirement  for  an  attachment,  except  in  case  a  judgment  was  sought 
for  money  only,  (section  1217,  Code,)  which  is  not  this  case.  Assuuh 
ing,  however,  that  the  order  of  publication  can  rest  only  upon  subdivi- 
sion 5,  (Von  Hesse  v.  Mackaye,  55  Hun,  865,  8  N.  Y.  Supp.  894, 
affirmed  121  N.  Y.  694,  24  N.  E.  Rep.  1099,)  the  question  is  whether 
a  case  is  presented  that  is  fairly  within  that  subdivision.  That  subdi- 
vision reads  as  follows:  "(5)  Where  the  complaint  demands  judgment 
that  the  defendant  be  excluded  from  a  vested  or  contingent  interest  in 
or  lien  upon  specific  real  of  personal  property  within  the  state,  or  that 
such  an  interest  or  lien  in  favor  of  either  party  be  enforced,  regulated » 
defined,  or  limited,  or  otherwise  aflFecting  the  title  to  such  property.^ 
The  counsel  for  appellant  says  that,  ''while  the  complaint  states  a  cause 
of  action  concerning  specific  personal  property  in  this  state,  the  proof 
for  judgment  merely  fails  to  establish  a  cause  of  action."  The  point,  I 
suppose,  is  that,  under  the  evidence,  the  property  to  be  affected  is  not 
within  the  state.  It  is  to  be  observed  that  the  subdivision  is  not  lim^ 
ited  to  chattels,  but  the  more  extensive  term  is  used,  "personal  prop- 
erty." The  contract  between  plaintiffs  and  Jones,  the  construction  of 
which  was  in  issue,  as  well  as  the  rights  of  plaintiff's  under  it,  was  exe- 
cuted in  this  state,  and  all  parties  then  lived  here,  and  the  business  was 
to  be  carried  on  here.  The  assignments  which  were  sought  to  be  set 
aside  were  executed  and  delivered  here.  They  so  appear  upon  their 
face.  The  plaintiffs*  cause  of  action,  therefore,  accrued  here.  Where 
the  patent,  the  instrument  itself,  was  at  the  time,  does  not  appear,  ex- 
cept it  may  be  inferred  that  it  was  then  at  Syracuse,  where  the  assign- 
ments were  executed.  Where  it  was  when  this  suit  was  commenced 
does  not  appear.  The  patent  itself  was  not  the  invention,  but  evidence 
that  the  party  had,  under  the  law,  a  monopoly.  The  right  to  use  is 
property,  (Gillett  v.  Bate,  86  N.  Y.  93,)  and  in  its  character  it  is  per- 
sonal. The  plaintiffs,  under  their  contract,  had  a  property  right,  and 
in  its  origin  and  use  it  was  within  this  state.     The  title  of  this  waa 

'This  Bection  enumerates  the  instances  in  which  an  order  directing  the  service 
of  sammons  upon  a  defendant  without  the  state,  or  hv  publication,  may  he  made,  t 
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affected  by  the  transfers  in  controversy,  and  the  judgment  operated  to 
dear  their  title  from  the  clouds  upon  it.  In  a  certain  sense  their  con- 
tract was  a  lease  to  run  during  the  life  of  the  patent,  and  the  suit  and 
judgment  were  to  remove  impediments  to  the  exercise  by  plaintiffs  of 
their  rights.  In  view  of  the  circumstances  of  this  case,  it  should,  I 
think,  he  held  that  the  action  affected  the  title  of  personal  property 
within  the  state. 

The  counsel  for  the  appellant  claims  error  in  some  rulings  at  the  trial, 
bat  we  find  in  them  no  sufficient  ground  for  reversal.  The  appellants 
claimed  a  trial  by  jury,  but  clearly  the  suit  was  in  equity,  and  no  mo- 
tion had  been  made  to  settle  issues.  The  answer  did  not  put  at  issue 
the  existence  of  the  corporation.  Code,  §  1776.  It  follows  that  no 
sufficient  ground  for  reversal  of  the  judgment  appears. 

The  appeal  from  the  order  brings  up  substantially  the  same  question 
as  to  the  validity  of  the  service  on  Thomas  D.  Jones  by  pubtication. 
Nothing  further  need  be  said  as  to  the  validity  of  the  order.  A  farther 
qoestion,  however,  is  raised  as  to  the  sufficiency  of  the  proof  of  service. 
After  the  order  was  made,  the  papers  were  served  personally  on  Jones, 
without  the  state.  The  affidavit  of  such  service  appears  to  have  been 
made  before  a  notary  public.  The  appellants  claim  that  the  clerk's  cer- 
tificate as  to  the  official  character  of  the  notary  was  not  sufficient  to  en- 
title the  affidavit  to  be  read  under  section  844  of  the  Code.  That  sec- 
tion provides  that  an  affidavit  may  be  taken  without  the  state  ''before 
an  officer  authorized  by  the  laws  of  the  state  to  take  and  certify  the  ac- 
knowledgment and  proof  of  deeds,  to  be  recorded  in  the  state;  and, 
when  ceilified  by  him  to  have  been  taken  before  him,  and  accompanied 
with  the  like  certificates  as  to  his  official  character  and  tbe  genuineness 
of  his  signature  as  are  required  to  entitle  a  deed  acknowledged  before 
him  to  be  recorded  within  this  state,  may  be  used  as  if  taken  and  certi- 
fied in  this  state,  by  an  officer  authorized  by  law  to  take  and  certify 
the  same."  The  clerk's  certificate  in  this  case,  instead  of  stating  that 
the  notary  was  authorized  by  the  laws  of  the  state  to  take  and  certify 
the  acknowledgment  and  proof  of  deeds,  stated  that  he  "was  duly  com- 
missioned, sworn,  and  acting  as  such,  and  authorized  to  administer 
oaths."  In  other  respects  the  certificate  appears  to  be  regular.  This 
objection,  as  the  record  shows,  was  not  raised  on  the  motion  made  by 
these  defendants,  or  on  the  trial.  If  it  had  been,  it  might  have  been 
obviated.  No  suggestion  was  made  that  Mr.  Jones  had  not  in  fact  been 
served  without  the  state.  On  the  contrary,  it  is  very  apparent  that  all 
parties  assumed  that  such  service  had  been  made,  and  the  controversy 
was  as  to  the  sufficiency  of  such  service,  there  being  no  attachment,  and 
the  property  not  being,  as  the  defendants  claimed,  within  the  state. 
The  answer  of  Mrs.  Jones  was  for  the  benefit  of  all  the  defendants,  and 
was  so  stated  by  the  attorney  who  appeared  specially  for  them  at  the 
trial  for  the  purpose  of  objecting  to  any  judgment  being  rendered  against 
them.  The  motion  being  made  upon  the  case  and  exceptions  as  well  as 
on  the  judgment  roll,  the  whole  case  was  before  the  special  term  upon 
making  the  order.  The  defect  in  the  certificate,  if  one  existed,  was 
such  that  it  could  be  cured  by  producing  on  the  appeal  a  proper  certifi- 
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OBte.     Jarvis  v.  Sewall,  40  Barb.  450.     I  think  the  objection  is  oot 
available.     It  follows  that  the  order  should  be  affirmed. 

Judgment  affirmed,  with  costs.    Order  affirmed|  with  $10  costs  and 
disbursements.     All  concur. 


(67  Hnn,  isa.) 

PEOPLE  V.  SEVERANCE. 

(Sapreme  Court,  General  Term,  Fourth  Department    Febmary,  1808.) 

L  Bank  Officbrs— Palsb  Entries— EyiDEKcis. 

Where  a  bank  cashier  is  on  trial  for  makinfi:  a  false  entry  in  a  "tickler," 
with  intent  to  defrand,  a  paper  which  purports  to  be  a  yerifled  statement  of 
balances  shown  by  a  deposit  ledger  is  not  admissible,  where  there  is  no 
proof  that  it  was  made  by  defendant,  though  it  was  sent  by  him  to  the  wit- 
ness producing  it. 

i   BaICS— PBEJITDICIAIi  ErROB. 

The  admission  of  such  statement  was  prejudicial  to  defendant,  as  its  ef- 
fect was  to  show  large  overdrafts  by  defendant  and  others,  and  it  was  made 
the  basis  of  evidence  that  the  books  of  the  bank  were  improperly  kept, 
or  that  the  list  was  falsely  made  and  verified  by  defendant. 

lb  EyIDENCB— GOMPABISOH  OF  UaNDWRITUNG. 

Laws  1880,  c.  86.  §  1.  provides  that  comparison  of  a  disputed  writing  with 
any  writing  proved  to  the  satisfaction  of  the  court  to  be  genuine  shall  be 
permitted  to  be  made  by  witnesses  in  all  trials  and  proceedings,  and  such 
writings,  and  the  evidence  of  the  witnesses  respectlni?  the  same,  may  be 
submitted  to  the  court  or  jury  as  evidence  of  the  genuineness,  or  otherwise, 
of  the  writing  in  dispute.  Beld,  that  a  witness  who  claims  to  be  an  ex- 
pert in  handwriting,  but  who  has  never  seen  defendant  write,  nor  has  e^er 
received  documents  purporting  to  be  written  by  him,  in  answer  to  docu- 
ments from  witness,  should  not  be  permitted  to  testify  positively  that  dif- 
ferent entries  and  papers  are  in  defendant's  handwriting,  when  be  has  no 
knowledge  of  ita  genuineness,  except  having  seen  a  signature  of  defendant 
that  is  proved  to  be  genuine. 

4.  fiAXB— SEOOiniART  EvmBNCB. 

It  was  error  to  permit  such  witness  to  testify  that  a  paper,  which  was 
not  presented  to  the  court  or  jury,  and  which  he  had  not  seen  since  the 
standard  offered  in  evidence  was  proved  to  be  genuine,  was  in  defendant's 
handwriting,  and,  on  such  proof,  to  give  secondary  evidence  of  the  contents 
of  such  paper. 

1  CBOcnrAL  Law— Trial— Absent  Witness. 

A  witness  was  examined  by  the  district  attorney,  and  cross-examined  by 
defendant,  and  left  the  stand.  Afterwards,  and  during  the  trial,  defena- 
ant's  counsel  desired  to  further  cross-examine  him,  but  ne  was  not  in  court. 
Defendant  introduced  affidavits  that^  at  the  conclusion  of  the  examination, 
his  counsel  stated  to  the  district  attorney  that  he  desired  to  further  cross- 
examine  the  witness,  and  desired  his  attendance  for  that  purpose.  These 
were  opposed  by  affidavits  that  no  such  request  was  heard.  Held,  that  the 
trial  should  have  been  held  open  a  reasonable  length  of  time  to  enable  de- 
fendant to  procure  the  witness. 

Appeal  from  court  of  sessions,  Onondaga  county. 

Franklin  M.  Severance  was  indicted  under  Pen.  Code,  §  602,  for 
having  made  a  felse  entry  in  a  "tickler,"  a  book  of  accounts  kept  by 
the  bank,  while  cashier  of  the  Farmers'  Bank  of  Fayetteville,  with  in- 
tent to  defraud  the  bank,  and  was  convicted.  From  a  judgment  of  con- 
viction, and  from  an  order  denying  a  motion  for  a  new  trial,  he  ap- 
peals.    Reversed. 

Defendant  was  indicted  by  a  grand  jury  in  the  Onondae^a  oyer  and  terminer 
<m  the  21st  day  of  January,  1891.  He  was  arraigned  Aprfl  6,  1891.  in  the  court 
of  sessions  of  that  county,  to  which  the  indictment  had  been  remitted  for  trial,    ^ 
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and  pleaded  not  guilty.  The  indictment  charged  the  defendant  with  the  crime 
of  making  a  false  entry  in  a  booli  of  accounts  Isept  by  a  corporation,  while  be- 
ing an  officer  of  such  corporation,  with  an  intent  to  defraud.  It  was  alleged 
in  the  indictment  that  the  defendant,  on  Mardh  28.  1887,  at  Fayetteville,  while 
cashier  of  the  Farmers'  Bank  of  Fayetteville,  a  corporation  duly  organized  un- 
der the  laws  of  the  state  of  New  York,  with  intent  to  defraud  said  bank  and 
divers  other  persons,  made,  and  concurred  in  making,  a  false  entry  in  a  ''tick- 
ler, "  a  book  of  accounts  kept  by  said  bank,  and  the  page  containing  such  false 
entry  was  set  forth  at  large  in  the  indictment.  The  false  entry  charged  was 
that  of  entering  the  figure  9  in  the  thousands'  column  on  one  of  the  pages  of 
the  "tickler."  The  Farmers'  Bank  of  Fayetteville  was  organized  under  the 
banking  laws  of  this  state  in  March.  1870.  Its  capital  stock  was  1100,000.  On 
December.  1877,  by  proper  proceedings,  it  was  reduced  to  |50,000.  In  June 
1886,  by  further  proceedings,  the  stock  was  further  reduced  to  the  sum  of  |25,- 
000.  During  the  period  of  about  16  years  the  bank  had  transacted  a  banking 
business  at  the  village  of  Favetteville,  but  in  the  following  year,  after  an  ex- 
amination of  the  affairs  of  the  bank  by  Oscar  F.  Richardson,  (the  bank  ex- 
aminer designated  for  that  purpose  by  the  banking  department.)  the  bank  was 
dissolved,  and  its  affairs  wound  up,  in  an  action  brought  bv  the  attorney  general 
for  that  purpose.  The  bank  was  closed  on  the  80th  of  May,  1887,  and  William 
S.  Andrews,  of  Syracuse,  N.  Y.,  was  appointed  receiver.  The  indictment  in 
this  action  was  not  found  until  about  three  years  and  one  half  afterwards,  and 
after  the  affairs  of  the  bank  had  been  closed.  A  large  amount  of  evidence  was 
taken  on  the  trial,  both  documentary  and  oral,  to  which  there  was  a  great 
number  of  exceptions.  The  trial  resulted  in  a  verdict  of  guilty,  and  the  defend- 
ant was  sentenced  to  imprisonment  in  the  state  prison  at  Auburn  for  the  period 
of  three  years. 

Argued  before  HARDIN.  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

Ceylon  H.  Lewis,  for  appellant. 
.  Lawrence  T.  Jones,  for  the  People. 

MARTIN,  J.  The  principal  questions  presented  on  this  appeal  re- 
late to  the  rulings  of  the  trial  court  in  the  admission  and  rejection  of 
evidence.  There  were  a  great  number  of  exceptions  taken  by  the  de- 
fendant. Many  of  them  are  not,  however,  referred  to  by  the  appel- 
lant in  his  brief.  There  are  others  to  which  our  attention  is  called 
that  we  do  not  deem  of  sufficient  importance  to  require  any  special  con- 
sideration further  than  to  say  that  they  have  been  carefully  examined, 
and  we  do  not  think  they  require  a  reversal  of  the  judgment.  Alter 
eliminating  the  two  classes  of  exceptions  alluded  to,  others  remain  which 
seem  to  be  valid,  and  to  require  careful  consideration. 

On  the  trial  the  people  were  permitted  to  introduce  in  evidence  a  pa- 
per which  purported  to  be  a  verified  statement  of  balances  on  deposit 
ledger  C,  on  the  mornings  of  May  17  and  19,  1887,  which  should  have 
been  included  in  the  statement  of  balances  taken  irom  deposit  ledger  B 
by  the  inspector.  The  admission  of  this  paper  in  evidence  was  ob- 
jected to  by  the  defendant,  on  the  ground  that  it  had  not  been  proved. 
This  objection  was  overruled,  and  the  defendant  duly  excepted.  The 
appeal  book,  which,  purports  to  contain  all  the  evidence  given  on  the 
trial,  fails  to  show  that  this  paper  was  proved  in  any  manner  what- 
ever. We  cannot  conceive  of  any  principle  of  the  law  of  evidence 
that  would  justify  its  admission  against  the  defendant,  with  no  proof 
whatever  that  it  was  made  by  him  or  under  his  direction.  Al- 
though it  was  claimed  by  the  people  that  it  was  made  by  the  defend- 
ant, and  sent  to  the  witness  by  him,  there  was  no  proof  of  those  facts* 
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We  think  this  paper  was  clearly  inadmissihle.  We  are  also  of  the 
opinion  that  it  cannot  he  held  that  this  error  was  not  prejudicial  to  the 
defendant,  and  should  therefore  he  disregarded.  The  effect  of  the  evi- 
dence was  to  show  large  overdrafts  by  the  defendant  and  others,  and  thus 
prejudice  the  jury  against  the  defendant.  Moreover,  it  was  made  the 
basis  of  evidence  which  tended  to  show  that  the  books  of  the  bank  were 
improperly  kept,  or,  if  they  were  properly  kept,  that  the  list  introduced 
was  falsely  made  and  verified  by  the  defendant. 

The  people  also  called  as  a  witness  one  Lawrence  W.  Myers,  who 
claimed  to  be  an  expert  both  in  bookkeeping  and  as  to  handwriting. 
He  testified  at  great  length,  not  only  as  to  the  propriety  of  the  manner 
in  which  the  books  of  the  bank  were  kept,  but  was  permitted  to  testify 
unqualifiedly  that  a  great  many  papers,  and  entries  in  the  books,  were 
in  the  handwriting  of  the  defendant,  although  it  was  shown  by  the  un- 
disputed evidence  that  he  had  never  seen  the  defendant  write,  and  there 
was  in  evidence  but  a  single  signature  that  was  proved  to  be  that  of  the 
defendant.  On  the  occasions  referred  to,  of  which  there  were  a  great 
number,  he  was,  in  substance,  asked:  ''Is  the  writing  I  show  you  in 
defendant's  handwriting?"  These  questions  were  objected  to  by  the  de- 
fendant, on  the  ground,  among  others,  that  the  witness  was  not  qualified 
to  testify  on  that  subject.  These  objections  were  overruled,  and  the 
defendant  duly  excepted.  The  writings  were  then  offered  in  evidence, 
without  any  other  proof  as  to  their  having  been  made  by  the  defendant, 
to  which  he  duly  objected;  and  they  were  admitted  by  the  trial  court, 
under  his  objection  and  exception.  The  propriety  of  admitting  such 
proof  of  the  defendant's  handwriting,  and  then  admitting  in  evidence 
the  writing,  with  no  other  proof  of  its  genuineness,  is  sharply  presented 
by  the  various  objections  and  exceptions  made  and  taken  by  him.  In- 
deed, a  large  portion  of  the  written  evidence  received  against  the  defend- 
ant was  verified  in  this  manner  only.  The  people  attempted  to  justify 
these  rulings  under  the  provisions  of  the  statute  which  provides  that 
comparison  of  a  disputed  writing  with  any  writing  proved  to  the  satis- 
faction of  the  court  to  be  genuine  shall  be  permitted  to  be  made  by  wit- 
nesses in  all  trials  and  proceedings,  and  such  writings,  and  th£  evidence 
of  the  witnesses  respecting  the  same,  may  be  submitted  to  the  court  and 
jury  as  evidence  of  the  genuineness  or  otherwise  of  the  writing  in  dis- 
pute. Laws  1880,  c.  36,  §  1.  It  may  be  observed  that  this  statute 
only  permits  a  comparison  to  be  made  by  a  witness  of  a  disputed  writ- 
ing with  any  writing  proved  to  be  genuine,  and  the  submission  of  such 
writings  and  the  evidence  of  such  witnesses  to  the  court  and  jury  as  ev- 
idence of  the  genuineness  or  otherwise  of  the  writing  in  dispute.  Although 
this  statute  permits  a  comparison  of  a  genuine  handwriting  of  a  person 
with  that  of  a  disputed  instrument,  we  find  in  it  no  authority  which 
would  justify  a  court  in  permitting  a  witness  to  testify  to  the  handwriting 
of  a  person  when  he  had  no  knowledge  of  its  genuineness,  except  having 
seen  a  signature  that  was  proved  to  be  genuine.  In  this  case  the  witness 
had  never  seen  the  defendant  write,  nor  was  there  any  claim  that  he  had 
ever  received  documents  purporting  to  be  written  by  defendant,  in 
answer  to  documents  written  by  the  witness  or  under  his  authority,  or 
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that,  in  the  ordinary  oourse  of  businesS)  documents  purporting  to  be 
written  by  the  defendant  had  been  habitually  submitted  to  the  witness. 
As  this  witness  was  not  qualified  to  give  evidence  as  to  the  handwriting 
of  the  defendant,  except  as  he  compared  the  writings  in  dispute  with  the 
one  proved  to  be  genuine,  he  should  not,  we  think,  have  been  permitted 
to  testify  positively  that  these  different  entries  and  papers  were  in  de- 
fendant's handwriting.  His  evidence  should  have  been  confined  to  a 
comparison  of  the  handwriting  of  the  genuine  paper  with  the  handwrit- 
ing of  those  in  dispute,  and  to  his  opinion  that  they  were  or  were  not 
written  by  the  same  person.  Upon  such  an  examination  the  jury  would 
have  readily  understood  that  his  evidence  was  confined  to  a  comparison  of 
the  writings,  and  his  opinion  was  based  thereon,  which  would  naturally 
have  given  it  less  weight  than  his  positive  testimony  when  the  fact  that 
he  had  no  knowledge  of  the  defendant's  writing,  except  by  such  oom- 
parison,  might  have  been  easily  forgotten  by  the  jury.  Such  proof  was 
all  that  was  justified  by  the  statute,  and  all  that  should  have  been  al- 
lowed. He  was  also  permitted  to  testify  that  a  paper  was  in  the  de^ 
fendant's  handwriting  which  was  not  presented  to  the  court  or  jury, 
and  which  he  had  not  seen  since  the  standard  offered  in  evidence  was 
proved  to  be  genuine;  and  upon  this  proof  he  was  then  permitted  to 
give  secondary  evidence  of  the  contents  of  such  paper.  We  think  the 
admission  of  this  evidence,  in  the  form  in  whicii  it  was  given,  was  error. 
Oscar  F.  Richardson,  the  bank  examiner,  who  examined  the  Bank  of 
FayetteviUe,  was  called  as  a  witness  by  the  people  early  in  the  trial  of 
the  case.  He  was  examined  by  the  people,  and  cross-examined  by  the 
defendant,  and  left  the  stand.  Afterwards,  and  during  the  trial*  the 
defendant's  counsel  desired  to  further  cross-examine  him,  but  he  was 
not  in  court,  having  that  morning,  or  the  previous  night,  returned  to 
his  home,  in  the  city  of  Brooklyn.  The  defendant  claims,  and  has 
introduced  affidavits  to  show,  that,  at  the  conclusion  of  his  examination, 
the  defendant's  counsel  stated  to  the  district  attorney,  in  the  presence  of 
the  court,  that  he  desired  to  further  cross-examine  this  witness,  and 
desired  him  to  remain  in  attendance  for  that  purpose.  The  district  at- 
torney aqd  others  made  affidavits  that  they  heard  no  such  request  or 
notice  from  any  source.  The  witness  was  in  the  city  of  Syracuse  the 
night  before  he  was  called  for  further  cross-examination,  and  the  de- 
fendant's attorney  had  reason  to  believe  that  he  would  be  present  when 
required,  as  one  of  the  defendant's  attorneys  informed  the  witness  the 
night  before  that  they  desired  to  recall  him  for  further  cross-examination. 
The  court  refused  either  to  delay  the  trial,  to  enable  the  defendant  to 
procure  the  attendance  of  the  witness,  or  to  strike  out  the  evidence 
that  he  had  already  given,  on  the  ground  that  the  defendant  had  not 
been  permitted  to  fully  cross-examine  him.  The  defendant  contends 
that  this  was  error,  and  that  the  court  should  either  have  given  him  an 
opportunity  to  procure  the  attendance  of  the  witness,  or  have  stricken 
out  the  evidence  he  had  already  given.  It  was  said  by  Folger,  J.,  in 
Sturm  V.  Insurance  Co.,  63  N.  Y.  87: 

''It  may  be  taken  as  the  rule  that  where  a  party  fa  deprived  of  the  benefit  ^f 
the  cro88>ezaminalion  of  a  witness,  by  the  act  of  the  opposite  party,  or  by  the 
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refusal  to  testify,  or  other  miecoodiiot  of  the  witness,  or  by  any  means  other  than 
the  act  of  God,  the  act  of  the  party  himself,  or  some  cause  to  which  he  assented, 
that  the  testimony  given  on  the  examination  in  chief  may  not  be  read.  * 

It  W88  held  in  People  v.  Gde,  48  N.  Y.  508,  that  it  was  error  to  sufifer 
to  go  to  the  jury  any  evidence  given  by  a  wiljiiefla  on  direct  exam- 
inatioii  by  the  people  where,  by  sudden  illness  or  by  death  of  such  wit- 
ness, or  other  cause,  without  the  fault  of,  and  beyond  the  control  of, 
the  prisoner,  he  is  deprived  of  his  right  of  cross-ezatnination.  In 
Sheffield  v.  RaUroad  Co.,  21  Barb.  339,  where,  on  the  trial,  the  plain- 
tifT's  counsel,  before  dismissing  the  witness  from  the  stand,  inquired  of 
th»  def€aida&t's  counsel  whether  any  of  the  facte  testified  to  by  the  wit- 
ness would  be  controverted,  to  which  the  defendant's  counsel  replied 
that  thej  should  introduce  no  evidence  on  the  points  testified  to  by  him, 
and  the  right  of  cross-examination  was  not  reserved,  but  at  the  dose  of 
the  trial  the  defendant's  counsel  called  the  witness  for  further  examina- 
tion, and  he  did  not  appear,  having  gone  home,  it  was  held  that,  under 
these  eiccumstances,  the  plaintiffs  w«re  under  no  obligation  to  detain  the 
witness  far  the  purpose  of  further  examination  by  the  defendant's  coun* 
ael.     In  that  case  the  court  said: 

"^We  are  not  called  npon  to  decide  whether,  in  evenr  case  where  a  party  intro- 
dnces  and  examines  a  witness,  he  is  bound,  at  the  peril  of  losing  his  evidence,  to 
keep  him  in  court  till  the  trial  is  closed,  for  the  benefit  of  the  adverse  party.  We 
incline  to  think  the  counsel  should  avail  themselves  of  the  opportunity  to  cross- 
examine  before  the  witness  leaves  the  stand,  unless  the  court,  for  some  good 
reason,  should  allow  them  the  privilege  at  a  subsequent  sta^e  of  the  trial.  In 
this  case  the  plaintiff's  counsel  had  good  reason  to  suppose  the  witness  would  not 
be  wanted  further  by  the  defendant. 

In  Ruloff's  Case,  11  Abb.  Pr.  (N.  S.)  246,  it  was  held  by  the  trial 
judge  that  where  witnesses  haxre-onca  been  cross-examined,  and  have 
left  the  stand,  without  reason  to  expect  to  be  called  again,  the  fact  that 
they  do  not  appear  when  called  again,  to  be  further  cross-examined  as 
to  a  fact  on  which  they  were  not  previously  examined,  is  not  necessarily 
ground  for  striking  out  their  testimony,  especially  where  other  evidence 
has  already  been  given  of  the  fact  sought  to  be  proved .  In  Burden  v.  Pratt , 
1  Thomp.  &  C.  554,  where  a  witness  for  the  plaintiff  was  examined  and 
cross-examined,  and,  at  the  close  of  the  cross-examination,  the  defend- 
ant's attorney  gave  notice  to  the  witness  and  plaintiff's  attorney  that  he 
wished  to  further  cross-examine  the  next  day,  and  desired  the  witness 
present  at  that  time,  and  the  trial  continued,  and  other  witnesses  were 
examined,  it  was  held  that  the  plaintiff  was  not  bound  to  produce  the 
witness  on  the  following  day  for  further  cross-examination.  "The  court 
may  in  all  cases  permit  a  witness  to  be  recalled  either  for  further  ex- 
amination in  chief,  or  for  further  cross-examination."  Reyn.  Staph. 
Ev.  178.  While  the  authorities  upon  this  question  are  not  in  entire 
harmony,  and  some  of  them  would  seem  to  justify  the  rulings  of  the 
court  in  this  case,  yet  we  are  disposed  to  think  the  court  should  have 
permitted  the  defendant  to  secure  the  attendance  of  this  witness,  and 
held  the  trial  open  a  reasonable  length  of  time  to  enable  him  to  do  so. 
It  can  be  readily  seen  by  an  examination  of  the  case  how  a  further  cross- 
examination  of  this  witness  might  have  been  important  to  the  defendant 
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after  the  introduction  of  the  other  evidence  given  by  the  people.  That 
the  defendant  intended  to  reserve  the  right  of  further  cross-examination, 
and  to  give  the  people's  attorney  notice  of  that  fact,  we  have  no  doubt. 
The  affidavits  of  four  witnesses  are  to  the  effect  that  such  statement  was 
made  by  the  defendant's  counsel;  while  the  affidavits  in  opposition  are 
only  to  the  effect  that  no  such  notice  was  heard,  although,  at  the  trial, 
one  of  the  affiants  simply  stated  that  he  did  not  remember  that  any  sach 
statement  was  made  by  the  defendant's  attorney.  Under  these  circum- 
stances, we  think  the  proper  administration  of  justice  would  have  been 
better  served  by  permitting  the  defendant  to  secure  the  attendance  of 
this  witness,  even  if  a  brief  postponement  of  the  trial,  until  his  attend- 
ance could  be  secured,  had  been  necessary. 

There  are  other  grave  exceptions  in  the  case;  but  as  we  think  the 
judgment  should  be  reversed  for  the  errors  already  pointed  out,  and  as 
those  raised  by  the  other  exceptions  will  probably  be  avoided  upon  a 
eecond  trial,  we  do  not  deem  it  necessary  to  specially  consider  them  on 
this  appeal.  Conviction,  judgment,  and  order  reversed,  and  a  new 
trial  ordered;  and  the  clerk  of  Onondaga  county  directed  to  enter  judg- 
ment, and  remit  certified  coi)y  thereof,  with  the  return  and  decision  of 
this  court,  to  the  court  of  sessions  of  Onondaga  county,  pursuant  to  seo- 
tions  547  and  548  of  the  Code  of  Criminal  Procedure. 

HARDIN,  P.  J.,  concurred.     MERWIN,  J.|  concurred  in  result. 


(67  Hun,  287.) 

In  re  BRONSON'S  ESTATB. 

^Supreme  Oourt,  General  Term,  Fourth  Department.    February,  1808.> 

Notice  of  Apfbal— Description  of  Decree. 

A  widow  filed  a  claim  against  the  estate  of  tier  deceased  husband  for  cer- 
tain rents  and  insurance  money  received  by.  him  in  his  lifetime,  and  a  decree 
was  entered  allowing  a  part  of  the  claim,  without  stating  how  it  was  made 
up.  Claimant,  in  her  notice  of  appeal,  stated  that  the  appeal  was  from  that 
part  of  the  decree  which  established  the  claim  at  the  sum  allowed,  and 
from  the  part  which  disallowed  the  insurance  money.  The  decree  was  re- 
versed as  to  the  part  appealed  from.  Held,  that  the  appeal  as  taken  was  from 
that  part  of  the  decree  that  adjusted  the  entire  claim  at  the  sum  allowed,  as 
well  as  from  the  disallowance  of  the  insurance  money,  and  it  was  error,  on 
the  second  trial,  to  exclude  evidence  of  rents  due,  in  addition  to  the  sum 
proved  on  the  former  trial. 

Declarations  of  Decedent—Reversible  Error. 

In  such  case  it  appeared  that  a  draft  for  the  insurance  money  was  payable 
to  the  widow,  and  that  she  had  indorsed  it  to  deceased,  who  had  deposited  it 
in  bank  to  his  credit.  Testimony  was  received,  on  behalf  of  the  estate,  and 
against  the  objection  of  the  widow,  as  to  declarations  of  deceased  that  the  in- 
surance money  was  for  buildings  which  he  had  built  with  his  own  money; 
that  he  had  paid  the  original  purchase  price  of  the  land  on  which  the  build- 
ings stood;  and  that  the  money  in  bank  was  his.  Held,  that  the  declarations 
were  improperly  received,  and  sufficiently  material  to  call  for  a  reversal, 
within  Code  Civil  Proc.  §2545,  providing  that  a  decree  of  a  surrogate  "shall 
not  be  reversed  for  an  error  in  admitting  *  *  *  evidence,  unless  it  appears 
to  the  appellate  court  that  the  exceptant  was  necessarily  prejudiced  thereby. " 
In  re  Smith,  95  N.  Y.  517.  followed. 
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Appeal  from  surrogate's  court,  Oswego  county. 

In  proceedings  for  the  final  settlement  of  the  accounts  of  Nancy  Bron- 
son,  widow,  and  Alexander  McAuley,  administrators  of  the  estate  of 
George  C.  Brouson,  deceased,  Nancy  Bronson  presented  a  personal  claim 
against  the  estate,  which  consisted  of  two  items,  one  for  rent,  and  the 
other  for  an  insurance  draft  for  $1,188,  or  the  proceeds  thereof,  issued 
by  the  Aetna  Insurance  Company  of  Hartford,  payable  to  the  order  of 
said  Nancy  Bronson,  and  which  was  deposited  by  decedent,  in  his  life- 
time, in  the  First  National  Bank  of  Camden,  N.  Y.,  to  his  own  credit. 
From  a  decree  of  the  surrogate's  court  entered  on  April  11,  1892,  she 
appeals.     Reversed. 

Hon.  Francis  David,  Burrogate  of  Oswego  county,  filed  the  following  decree  on 
April  11.  1892: 

''On  a  former  trial  of  this  matter  by  this  court  a  decree  was  made,  allowing,  to 
t  certain  extent,  the  claim  for  rent,  but  rejecting  said  claim  for  said  insurance 
draft.  On  an  appeal  to  the  general  term  of  the  supreme  court  from  that  part  of 
said  decree  which  rejected  said  draft,  by  this  claimant,  such  proceedings  were 
had  that  a  new  trial  was  ordered  in  this  court  by  the  supreme  court  and  now  this 
trial  is  had  in  pursuance  of  said  order.  18  N.  Y.  Supp.  054.  The  issues  in  this 
matter  came  on  to  be  tried  by  this  court  at  a  term  thereof  held  at  Williamstown. 
in  said  county,  on  the  22d  day  of  April,  1891,  and,  after  hearing  the  proofs  and 
allegations  of  the  respective  parties,  and  the  arguments  of  their  counsel,  and 
after  due  deliberation  had  in  the  premises,  and  said  matter  having  been  adjourned 
from  time  to  time  until  this  time  and  place,  it  is  hereby  ordered,  adjudged,  and  de- 
creed that  the  said  claim  of  said  Nancy  Bronson  to  said  insurance  draft,  and  the 
proceeds  thereof,  of  $1,188,  deposited  In  the  First  National  Bank  of  Camden,  N. 
Y..  May  20.  1884.  by  the  said  George  0.  Bronson.  in  his  lifetime,  and  to  his  credit, 
be,  and  the  same  is  hereby,  disallowed  and  dismissed,  as  unproven  and  un- 
sastained,  with  costs  and  disbursements  to  the  contestants,  payable  out  of  the  es- 
tate, and  the  disbursements  to  be  taxed,  and,  v^hen  taxed,  inserted  in  this  decree; 
and  it  is  further  ordered  and  decreed  that  the  contestants  have  and  recover 
against  this  estate  as  their  costs  the  sum  of  $100;  for  their  disbursements.  $59.35; 
total,  $159.85;  and  it  is  hereby  further  adjudged,  ordered,  and  decreed  that  the 
administrators  of  the  estate  of  the  said  George  C.  Bronson  pay  said  above  total 
sum  out  of  any  funds  or  assets  which  have  or  may  come  to  their  hands,  belonging 
to  said  estate,  and  applicable  thereto. " 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

D.  A.  Kmg,  for  appellant. 
0.  M.  Reilly,  for  respondents. 

MERWIN,  J.  The  appellant,  Nancy  Bronson,  is  the  widow  of  George 
C.  Bronson,  deceased,  and  is  one  of  the  administrators  of  his  estate.  The 
administrators,  in  April,  1888,  applied  for  a  judicial  settlement  of  their 
accounts,  and  thereupon  the  appellant  presented  an  individual  claim 
against  the  estate.  The  controversy  here  is  over  that  claim.  On  the 
3d  August,  1875,  the  appellant  became  the  owner  of  certain  real  estate, 
and  on  the  4th  May,  1884,  the  buildings  thereon  were  destroyed  by  fire. 
The  claim  of  appellant  as  presented  is  for  rents  received  by  the  deceased 
from  this  property  from  January,  1876,  to  May  4,  1884,  to  the  amount 
of  $797,  and  interest  thereon,  $168;  also  for  amount  of  draft  for  insurance 
money  received  by  deceased  May  20,  1884,  $1,188,  and  interest  there- 
on, $244.74;  the  total  of  the  whole  claim  being  $2,397.74.  Bronson 
died  19th  August,  1886.  The  claim  of  the  appellant,  and  also  the  ac- 
counts of  the  administrators,  were  contested  by  some  of  the  heirs  and 
v.22N.Y.s.no.2 — 7 
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next  of  kin,  and  were  tried  together.  Only  one  decree  was  entered 
thereon,  dnd  in  this  the  accounts  were  adjusted,  and  the  claim  of  plain- 
tiff was  allowed  at  the  sum  of  $679.05  and  interest  from  the  decease  of 
the  intestate.  It  did  not  appear  from  the  decree  how  the  amount  that 
was  allowed  on  the  claim  was  made  up.  Thereafter  the  claimant  ap- 
pealed to  the  supreme  court,  and  in  the  notice  of  appeal  it  was  stated 
that  she  appealed — 

"From  that  part  of  the  order,  ludgment,  and  decree  of  the  sarro^ate's  court  of 
Oswego  county  made  in  the  above-entitled  matter,  dated  December  28.  1889, 
which  18  in  the  following  words  and  figures:  'And  it  is  hereby  further  ordered, 
decreed,  and  adjudged  that  the  claim  of  Nancy  Bronson.  one  of  the  administra- 
tors of  this  estate,  for  $2,307.74.  presented  by  her  against  this  estate,  and  contested 
by  the  next  of  kin  of  the  decedent,  after  having  heard  the  proofs  and  allega- 
tions of  the  several  parties  and  arguments  of  counsel,  and  due  deliberation  there- 
on, is  hereby  established  at  the  sum  of  $670.06  and  interest  thereon  from  the  de 
cease  of  the  intestate,  viz. :  August  19,  1886.  to  December  28,  1889,  to  interest. 
$135.81;  making  a  total  of  $814.86.'  And  she  appeals  from  each  and  every  part  of 
said  decree  which  disallows  her  claim  for  a  draitx>f  $1,188  and  interest  from  the 
date  of  the  decease  of  said  George  C.  Bronson. " 

This  appeal  resulted  in  a  reversal  of  the  decree  as  to  the  part  appealed 
from,  and  the  granting  of  a  new  trial.  In  the  judgment  of  reversal  that 
was  entered,  after  reciting  that  the  proceeding  had  been  brought  to  a 
hearins;  upon  an  appeal  from  that  part  of  the  decree  which  established 
the  claim  at  the  sum  of  $679.05,  and  ''also  on  an  appeal  from  each  and 
every  part  of  said  decree"  which  disallowed  her  claim  for  the  amount  of 
the  draft,  it  was  adjudged  that  the  decree  ''as  to  the  part  appealed  from 
be,  and  the  same  is,  wholly  reversed  upon  both  questions  of  law  and 
fact,"  and  that  a  new  trial  be  had  in  the  surrogate's  court.  The  matter 
then  proceeded  to  a  new  trial  in  the  surrogate's  court,  and  the  appeal 
now  before  us  is  from  the  decree  then  made. 

In  the  course  of  the  trial  the  court  held  that  the  prior  appeal  was 
only  from  that  part  of  the  decree  which  disallowed  the  claim  on  the  in- 
surance draft,  and  that  the  order  for  a  new  trial  only  covered  that  claim, 
and  that,  therefore,  the  claimant  had  no  right  to  give  evidence  on  the 
subject  of  the  rents.  It  was  assumed  that  the  amount  as  allowed  in 
former  decree  was  for  rents.  The  claimant  offered  to  prove  not  only  the 
amount  proved  on  the  former  trial,  but  an  additional  amount  to  the  ex- 
tent of  8100.  This  was  excluded,  and  exception  taken.  The  offer  wac. 
within  the  amount  of  the  claim  as  presented,  and  we  think  the  court 
erred  in  excluding  the  evidence.  The  appeal  as  taken  was  distinctly 
from  that  part  of  the  decree  that  adjusted  the  entire  claim  of  the  ap- 
pellant at  the  sum  of  $679.05  and  interest.  That  being  reversed,  as  it 
WAS  by  the  appellate  court,  there  remained  in  the  surrogate's  court  no 
adjudication  upon  any  part  of  the  claim.  The  whole  was  open  for  proof, 
the  same  as  if  there  had  been  no  previous  trial  of  the  case. 

Evidence  was  taken  on  the  subject  of  the  draft,  and  the  court,  in  its 
decree,  decided  that  the  appellant  could  not  recover  therefor.  Among 
other  evidence  offered  by  the  respondents,  the  court  received,  over  the 
objection  and  exception  of  appellant,  divers  declarations  of  the  deceased, 
in  regard  to  matters  disputed  at  the  trial.  The  appellant  claims  error 
in  these  rulings.     The  draft  was  payable  to  the  order  of  the  appellant* 
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She  indorsed  it,  and  allowed  her  husband,  the  deceased,  to  take  it,  and 
he  thereupon  took  it  to  a  local  bank,  and  had  the  proceeds  placed  to 
hiscredit.  At  his  death  $1,000  of  such  proceeds  remained  in  the  bank* 
The  main  question  at  the  trial  was  whether  the  draft,  after  its  indorse- 
ment by  Mrs.  Bronson,  was  delivered  by  her  to  Mr.  Brouson  for  the 
purpose  and  with  the  intent  of  transferring  to  him  absolutely  all  her 
interest  in  the  draft  and  its  proceeds.  Ordinarily  the  indorsement  and 
delivery  would  be  presumptive  evidence  of  the  transfer  of  the  title  of 
the  proceeds,  but  where  the  transfer  claimed  is  from  the  wife  to  the 
husband  a  di&rent  rule  is  said  to  prevail.  In  2  Perry,  Trusts,  §  666, 
it  is  said: 

*If  ahQsband  receives  the  capital  fund  of  his  wife's  separate  property,  there 
is  no  presumption  that  she  intended  to  give  or  transfer  it  to  idm,  but  he  is 
prima  facie  a  trustee  for  her,  and  a  gift  from  her  to  him  will  not  be  presumed 
without  clear  evidence.* 

See,  also,  Wormley's  Estate,  137  Pa.  St.  101,  20  Atl.  Rep.  621; 
Jaques  v.  Methodist  Episcopal  Church,  17  Johna.  648;  Gage  v.  Dau- 
chy,  28  Barb.  622,  reversed  on  other  grounds  in  34  N.  Y.  298;  8  Amer. 
&  Eng.  Enc.  Law,  1333.  In  the  Jaques  Case  it  is  said  a  wife  may 
give  of  her  separate  property  to  her  husband  as  well  as  any  other  per- 
son, if  her  disposition  of  it  be  free,  and  not  the  result  of  flattery  or 
force  or  improper  treatment. 

With  a  view  of  showing  a  reason  for  an  absolute  transfer,  the  re- 
spondents sought  to  show  that  the  buildings  destroyed  by  fire  were 
built  by  the  deceased  from  his  own  means,  and  that  upon  this  account 
the  insurance  moneys  were  regarded  by  the  appellant  as  belonging  to 
her  husband.  Some  of  the  declarations  above  referred  to  were  upon 
this  subject,  and  were  to  the  effect  that  the  buildings  cost  him,  the  de- 
ceased, several  thousand  dollars;  that  he  would  lose  by  the  fire  over  a 
thousand  dollars;  that  he  paid  the  original  purchase  price  of  the  prop- 
erty;  also,  upon  several  occasions,  that  he  said  the  money  in  the  bank 
was  his.  These  declarations,  being  received  in  behalf  of  the  estate, 
were  clearly  incompetent.  Weller  v.  Weller,4  Hun,  195.  This  seems 
to  be  conceded,  but  it  is  claimed  that  they  were  not  sufficiently  mate- 
rial to  call  for  reversal,  within  section  2545^  of  the  Code.  We  are,  how- 
ever, inclined  to  the  opinion  that,  under  the  construction  of  this  sec- 
tion in  Re  Smith,  95  N.  Y.  517,  the  declarations  referred  to  were  re- 
ceived to  such  an  extent  as  to  call  for  reversal. 

The  appellant  also  claims  that  the  surrogate,  in  deciding  the  case, 
took  into  consideration  material  evidence  that  had  been  given  on  the 
former  trial,  but  had  not  been  given  upon  this.  This  fact,  however,  is 
only  apparent,  if  at  all,  from  the  opinion  as  printed  in  the  case.  This 
is  hardly  a  sufficient  basis  for  an  exception.  It  is,  of  course,  true,  as 
claimed  by  the  appellant,  that  the  case  should  have  been  decided  upon 
the  evidence  given  at  the  trial  in  hand,  and  upon  that  only.  Whether 
it  was  so  decided,  and,  if  not,  what  remedy  the  appellant  would  have, 

'Code  Civil  Proc.  g  2545.  provides  that  a  decree  of  a  surrogate  "shall  not  be 
rerersed.  for  an  error  in  admitting  or  rejecting  evidence,  unless  it  appears  to 
the  appellate  court  that  the  exceptant  was  necessarily  prejudiced  therebv^** 
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it  is  not  necessary  here  to  consider,  in  view  of  our  conclusions  upon  other 
parts  of  the  case.  It  follows  that  by  reason  of  the  errors  above  referred 
to  in  regard  to  the  claim  for  rents,  and  in  receiving  the  declarations  of 
the  deceased,  the  decree  must  be  reversed. 

Decree  of  surrogate's  court  reversed,  and  new  trial  ordered,  costs  of 
the  appeal  to  the  appellant,  payable  out  of  the  estate.     All  concur. 


(67  Hud,  19^) 

SPENCER  V.  NEW  YORK  CENT.  &  H.  R.  K.  CO. 

(Supreme  Court,  General  Term.  Fourth  Department    February,  1808.) 

Injtjbt  to  Employe— Assumption  op  Risk. 

Plaintiff's  intestate,  a  brakeman  in  defendant  railroad  company's  employ, 
was  killed  by  an  engine  by  reason  of  his  foot  being  caught  in  a  frog  on  the 
track.  He  had  been  in  defendant's  employ  for  several  years,  and  he  knew  that 
the  larger  portion  of  the  frogs  on  defendant's  tracks  were  not  provided  with 
blocks;  he  had  been  employed  around  the  frog  at  which  the  accident  occurred 
for  over  an  hour,  and  with  slight  vigilance  he  could  have  seen  that  it  was  not 
blocked.  Held,  tbat  in  the  absence  of  evidence  that  blocks  were  in  general 
use  on  defendant's  tracks,  or  on  those  of  other  roads,  the  failure  of  defend- 
ant to  provide  a  block  for  the  frog  at  which  the  accident  occurred  was  not 
negligence,  and  that  intestate  must  be  held  to  have  assumed  the  risks  inci- 
dent to  the  use  of  the  frog. 

Appeal  from  circuit  court  Onondaga  county. 

Action  by  Charles  Spencer,  as  administrator  of  the  estate  of  Robert  J. 
Spencer,  deceased,  against  the  New  York  Central  &  Hudson  River  Rail- 
road Company,  to  recover  for  the  alleged  n^ligent  killing  of  his  intestate 
by  defendant.  From  a  judgment  for  plaintiff,  and  an  order  denying  a 
motion  for  a  new  trial,  defendant  appeals.     Reversed. 

Ai^ued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

Frank  H.  Hiscock,  for  appellant. 
T.  K.  Fuller,  for  respondent. 

MARTIN,  J.  This  action  was  to  recover  damages  sustained  by  the 
death  of  the  plaintiff's  intestate,  alleged  to  have  been  caused  by  the  defend- 
ant's negligence  in  not  blocking  a  frog  in  which  the  intestate's  foot  was 
caught,  and  he  was  run  over  and  killed  by  the  cars.  He  was  employed 
by  the  defendant  as  a  brakeman  on  its  railroad,  and  engaged  in  coupling 
cars  at  its  station  at  Clyde,  at  the  time  he  was  killed.  The  accident 
occasioning  his  death  occurred  December  14,  1889.  The  evidence 
tended  to  show  that  it  occurred  by  the  intestate's  foot  being  caught  be- 
tween the  rails  or  tracks  near  or  in  the  frog  which  connected  one  of  the 
main  tracks  with  a  side  track.  The  plaintiff  claimed  that  there  should 
have  been  blocks  of  wood  placed  in  the  opening  of  the  frog,  or  between 
the  rails,  and  that,  if  blocked,  the  accident  would  not  have  occurred. 
The  plaintiff  proved  that  the  defendant  had  blocked  some  of  its  frogs  in 
its  larger  freight  yards,  where  much  shitting  and  coupling  was  done, 
but  had  never  blocked  any  at  the  other  stations  along  its  road,  includ- 
ing the  one  where  the  accident  occurred.  The  plaintiff's  intestate  had 
been  in  the  employ  of  the  defendant  during  a  portion  of  each  year  for 
several  years  prior  to  the  accident,  usually  commencing  his  work  in  th» 
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full,  and  continuing  until  spring,  and  during  a  portion  of  the  time  he 
had  lived  across  the  road  from  ^e  defendant's  yard  at  De  Witt.  During 
the  time  of  his  employment  he  had  been  engaged,  chiefly,  in  running 
upon  through  freight  trains  between  De  Witt  and  Buffalo  and  De  Witt 
and  Suspension  Bridge.  These  trains,  however,  were  accustomed  to  do 
more  or  less  local  business,  stopping  at  the  way  stations  on  the  road. 
As  such  brakeman,  he  was  also  engaged  in  the  yards  at  De  Witt  and 
Buffalo,  helping  make  up  trains,  and,  where  they  did  local  business,  he 
took  part  in  switching  and  coupliniic  cars  at  way  stations.  He  entered 
upon  his  last  employment  as  such  brakeman  about  four  weeks  before  he 
was  killed,  and  commenced  to  run  upon  the  local  freight  the  day  previ- 
ous to  bis  death.  He  took  the  train  at  Lyons,  and  ran  to  Rochester. 
On  the  next  day  he  started  on  his  return  trip,  and  reached  Clyde,  where 
he  was  killed.  During  these  two  days  he  had  stopped  at  the  various 
way  stations  between  Lyons  and  Rochester,  going  west,  and  between 
Rochester  and  Clyde,  coming  east,  doing  switching  and  coupling  cars  at 
each  of  these  stations.  There  were  six  way  stations  where  coupling  and 
switching  were  done  on  the  trip  west,  and  seven  or  eight  on  the  trip 
east,  including  the  station  at  Clyde.  He  had  been  at  work  at  the  sta- 
tion where  the  accident  occurred,  and  around  and  near  the  frog  where  he 
was  injured,  from  an  hour  to  an  hour  and  one  half  before  the  accident. 
There  was  no  evidence  that  the  frog  where  the  accident  occurred  was 
different  from  those  in  general  use,  or  that  it  and  the  track  around  it 
were  not  in  a  perfect  state  of  repair.  There  was  a  switch  nearly  opposite, 
which  plainly  indicated  the  location  of  the  frog.  Indeed,  it  was  as- 
sumed upon  the  trial  that  the  plaintiff's  intestate  must  have  known  its 
location.  Snow  had  been  falling  and  the  wind  had  been  blowing  some 
that  day,  but  the  snow  had  not  fallen  to  a  sufficient  depth  to  cover  the 
frog,  nor  was  the  storm  severe  enough  to  obstruct  the  intestate's  vision. 
The  accident  happened  in  broad  daylight,  and  there  was  nothing  to  pre- 
vent him  from  seeing  that  the  frog  was  not  blocked.  There  were  a  great 
number  of  frogs  upon  that  part  of  the  defendant's  road  over  which  the 
plaintiffs  intestate  had  passed,  and  the  larger  portion  ofthem  were  not 
blocked.  Several  years  prior  to  this  accident,  the  defendant  had  estab- 
lished and  promulgated  a  rule  requiring  its  men  who  Vere  engnpfed  in 
coupling  freight  cars  to  use  coupling  sticks,  instead  of  coupling  by  hand, 
and  a  supply  of  them  were  kept  on  hand  in  the  defendant's  yard  into 
which  the  decedent  ran,  and  in  the  caboose  of  the  train  on  which  he  was 
working  when  killed.  There  was,  however,  proof  which  tended  to  show 
that  the  employes  of  the  defendant  generally  made  couplings  without 
the  use  of  sticks.  The  decedent  was  attempting  to  couple  cars  with 
his  hand,  without  the  use  of  a  coupling  stick,  when  the  accident  oc- 
curred. There  was  no  evidence  that  any  other  railroad  company  blocked 
the  frogs  upon  its  road,  or  that  any  similar  accident  had  happened  upon 
defendant's  road.  At  the  close  of  the  plaintiff's  evidence  the  defendant 
moved  for  a  nonsuit  upon  the  grounds  that  no  negligence  of  the  defend- 
ant had  been  established ;  that  it  was  not  shown  that  the  decedent  was 
not  free  from  contributory  n^ligence ;  that  his  injuries  arose  from  risks 
which  were  incident  to  his  employment,  and  assumed  by  him.     This 
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motion 'was  denied.  It  was  again  renewed  at  the  close  of  the  evidence, 
and  again  denied.  To  both  these  rulings  the  defendant  excepted.  The 
case  was  snbmitted  to  the  jary»  which  found  for  the  plaintiff. 

The  only  ground  upon  which  the  plaintiff  bases  his  right  to  recover  is 
the  omission  of  the  defendant  to  block  the  frog  at  the  place  where  the 
accident  occurred.  As  no  special  reason  was  shown  why  the  frog  at  that 
place  should  have  been  blocked  that  did  not  equally  apply  to  every 
other  on  defendant's  road,  the  question  presented  is  whether  it  owed  to 
its  servants  the  duty  of  bloddng  them  at  all  :the  stations  or  side  tracks. 

A  master,  in  the  performance  of  his  duty  to  hia  iservants,  is  not  bound 
to  famish  the  best  Imown  appliaoees  and  machinery,  or  the  safest  place 
in  whidi  to  do  their  work,  but  such  only  as  are  reasonably  safe.  The 
i^t  is  not  whether  the  master  has  omitted  to  do  something  which  he 
might  have  done,  but  whether  the  machinery,  appliances,  and  place 
where  the  work  was  to  be  done  were  reasonably  sa&  and  proper  for  the 
use  to  which  they  were  applied.  Buike  v.  Witherbee,  98  N.  Y.  662; 
Marsh  v.  Chiokering,  101  N.  Y.  396,  5  N.  E.  Rep.  66;  Bajus  v.  Rail- 
road Oo.,  103  K  Y.  312,  8  N.  E.  Rep.  629;  Stringham  v.  Hilton, 
111  N.  Y.  188,  18  N.  E.  Rep.  870;  Kern  v.  Refming  Co.,  126  N.  Y- 
60,  26  N.  E.  Rep.  1071.  A  servant  who  enters  into  an  employment 
which  is  ha2ardous  assumes  the  usual  risks  of  the  service,  .and  those 
which  are  apparent  to  ordinary  observation.  If  he  accepts  service  with 
knowledge  of  the  character  and  position  of  the  machinery,  appliances, 
and  place  where  he  is  to  do  his  work,  he  takes  the  risk  of  such  perils  as 
are  incident  to  their  use  in  their  then  condition,  and  are  apparent,  and 
cannot  call  upon  the  master  to  make  alterations  to  secure  greater  safety. 
Gibson  v.  Railroad  Co.,  63  N.  Y.  449;  De  Forest  v.  Jewett,  88  N.  Y. 
264;  Powers  v.  Raih-oad  Co.;  98  N.  Y.  274;  Sweeney  v.  Envelope  Co., 
101  N.  Y.  620,  6  N.  E.  Rep.  358;  Anthony  v.  Leeret,  12  N.  E.  Rep. 
561;  Hickey  v.  TaaflFe,  106  N.  Y.  26,  12  N.  E.  Rep.  286;  Williams 
V.  Railroad  Co.,  116  N.  Y.  628,  22  N.  E.  Rep.  1117;  Davidson  v. 
Cornell,  132  N.  Y.  228,  30  N.  E.  Rep.  673.  When  an  appliance  oi 
machine  not  obviously  dangerous  has  been  in  daily  use  for  a  long  time, 
and  has  uniformly  proved  adequate,  sale,  and  convenient,  its  use  ma\' 
be  continued  tfrithout  the  imputation  of  negligence  or  carelessness. 
Stringham  v.  Hilton,  111  N.  Y.  188,  18  N.  E.  Rep.  870.  A  master's 
liability  to  his  servant  for  injuries  received  in  the  course  of  his  employ- 
ment is  based  upon  the  personal  negligence  of  the  employer,  and  tiie 
evidence  must  establish  personal  negligence  on  his  part,  or  wiiat  is 
equivalent  thereto,  to  justify  a  verdict;  and  he  is  entitled  to  the  benefit 
of  the  presumption  that  he  has  performed  his  duty  until  the  contrary 
appears.  Cahill  v.  Hilton,  106  N.  Y.  512,  13  N.  E.  Rep.  339.  In 
Appel  V.  Railway  Co.,  Ill  N.  Y.  550,  19  N.  E.  Rep.  93,  the  plaintitT's 
intestate  was  a  switchman  in  defendant's  yard,  and,  while  engaged  in 
his  employment,  caught  his  foot  in  a  frog,  and  was  run  over  and  killed. 
It  was  claimed  that  blocks  of  wood  might  have  been  placed  in  the 
openings  ^f  the  frog,  and  thus  have  prevented  the  accident.  It  appeared 
that  decedent  had  been  in  defendant's  employ  for  some  years,  and  for 
•<iuite  a  length  of  time  in  and  about  the  yard  where  the  accident  ha|^ 
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pened,  and  was  acquainted  with  the  frog,  and  knew  it  was  not  blocked. 
In  that  case  it  was  held  that  in  accepting  and  continuing  in  the 
employment  the  deeedent  assumed  the  hazard  of  all  known  and  obvi- 
DOS  dangers,  and  waa  chargeable  with  notice  of  the  difficulty  in  remov* 
ing  the  foot  when  caught  in  a  frog,  and  of  the  danger  to  be  apprehended 
there&cMn,  and  therefore  the  cause  of  action  was  not  made  out,  and  a 
refo^  to  nonsuit  was  error.  Again,  in  Ireland  v.  Gardner,  (Sup.)  7 
N.  Y.  Sapp.  609,  the  plaintiff,  while  uncoupling  oars  on  defendant's 
road,  caught  hiB  foot  in  a  frog,  and  waa  thrown  down  and  run  over, 
causing  amputation  of  a  leg  and  arm.  In  an  action  to  recover  for  auch 
iojuries,  it  was  held  that  the  submission  of  the  case  to  the  jury,  to  find 
a  verdict  for  plaintiff,  on  the  sole  ground  that  the  guard  rail  was  not 
blocked,  was  error.  In  Haas  v.  Railroad  Co.,  40  Hun,  145,  the  plain- 
tiff was  employed  by  the  defendant  in  its  yard.  While  thus  employed, 
his  heel  slipped  in  between  the  guard  rail  and  the  main  track,  opposite 
a  frog,  and  before  he  ooqld  extricate  himself  the  car  passed  over  him, 
cutting  off  his  legs.  The  plaintiff  knew  at  the  time  of  entering  the 
defendant's  service  that  blocks  were  not  used  in  its  yard.  The  defend- 
ant requested  the  court  to  charge  that,  plaintiff  having  entered  defend- 
ants service  with  its  guard  rails  unblocked,  and,  they  being  in  plain 
sight,  the  plaintiff  continued  in  the  service  with  the  guard  rails 
in  that  condition,  he  assumed  the  apparent  risks  incident  to  their 
existence,  in  the  performance  of  his  duty,  and  could  not  recover,  and 
that  the  accident  which  caused  the  plaintiff's  injury  was,  under  the 
circumstances  of  the  case,  a  risk  whi(^  he  assumed,  and  for  which  the 
defendant  was  not  liable.  This  request  was  refused,  and  the  general 
tenu  held  that  the  court  erred  in  recusing  so  to  charge. 

Applying  the  principles  of  these  authorities  to  the  facts  in  this  case, 
we  do  not  see  how  the  judgment  can  be  upheld.  That  the  tracks,  cars, 
and  other  machinery  in  use  upon  the  defendant's  road  at  the  time  and 
[»Iace  of  the  accident  were  not  proper,  or  in  a  proper  state  of  repair,  is 
neither  claimed  nor  proved.  As  we  have  already  seen,  there  was  no 
evidence  that  blocks  were  in  general  use  by  the  defendant,  or  that  they 
were  in  general  or  even  limited  use  upon  other  railroads,  or  that  any 
accident  had  ever  occurred  which  was  occasioned  by  the  omission  to 
block  the  frogs  on  the  defendant's  road,  or  that  any  such  accident  had 
ever  occurred  from  that  cause  on  any  other  road,  or  that  it  was  nec- 
essary or  proper  to  block  the  frogs  on  a  railroad.  While  a  court 
might  perhaps  take  judicial  notice  that  frogs  on  a  railroad  constitute 
an  element  of  some  danger  to  persons  walking  over  them,  it  cannot, 
we  think,  assume  that  the  mere  operation  of  a  railroad  without 
blocking  all  the  frogs  on  its  line  constitutes  negligence.  Therefore, 
in  the  absence  of  proof  that  such  blocking  was  necessary,  or  at  least 
proper,  or  in  general  use  upon  other  roads,  neither  a  court  nor  a 
jury  would  be  justified  in  finding  that  such  an  omission  constituted 
negligience  which  would  entitle  an  employe  to  recover  for  injuries 
Bustained  by  having  caught  his  foot  in  a  frog.  There  is  nothing  in 
the  evidence,  or  in  the  ccmstruction  of  a  frog,  which  would  justify  ^ 
jury  in  finding  that  it  was  an  unsafe  or  dangerous  appliance,  when 
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properly  located  and  properly  used,  or  that  it  was  not  reasonably 
safe  for  the  purpose  for  which  it  was  designated.  Moreover,  the 
plaintifTs  intestate  had  been  in  the  defendant's  employ  for  such  a 
length  of  time,  and  been  engaged  in  the  performance  of  such  duties, 
as  render  it  manifest  that  he  must  have  known  that  a  large  portion 
of  the  frogs  on  defendant's  road  were  not  blocked.  We  think  the 
evidence  was  not  sufficient  to  justify  the  jury  in  finding  that  the 
decedent  was  ignorant  of  that  fact.  We  also  find  that  the  decedent 
had  been  employed  around  and  near  the  frog  where  this  aocident 
occurred  for  an  hour  or  an  hour  and  one  half  before  h^s  injury.  The 
frog  was  in  plain  sight,  and  whether  it  was  blocked  or  not  could 
have  been  readily  determined  by  the  exercise  of  the  slightest  vigi- 
lance on  his  part.  It  was  not  only  broad  daylight,  but  there  was 
nothing  to  prevent  the  intestate  from  seeing  its  condition  at  a  glance. 
Under  these  circumstances,  he  must  have  known  and  fully  under- 
stood that  this  frog  was  not  blocked,  unless  he  neglected  to  exercise 
the  slightest  diligence  or  make  the  slightest  effort  to  ascertain  its  sit- 
uation. We  think  the  evidence  shows  clearly  that  the  decedent  had 
knowledge  of  the  character  and  situation  of  this  frog,  or  at  least  that 
its  situation  and  character  were  apparent  to  ordinary  observation,  and 
consequently  he  took  the  risk  of  the  perils  which  were  incident  to  its 
use.  These  considerations  lead  to  the  conclusion  that  the  court  erred 
in  denying  the  defendant's  motion  for  a  nonsuit,  and  for  this  error 
the  judgment  should  be  reversed.  This  conclusion  renders  it  unnec- 
essary to  consider  the  question  whether  the  decedent  was  guilty  of 
contributory  negligence  in  not  using  a  coupling  stick  at  the  time  of 
his  injury.  Judgment  and  order  reversed,  on  the  law  and  facts,  and 
a  new  txial  granted,  with  costs  to  abide  the  event.     All  concur. 
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^Supreme  Court,  General  Term,  Fourth  Department.    February,  1893.) 

1.  AoomBnTs  at  Railroad  Csossikos— Open  Frogs. 

Plaintiff,  a  12  year  old  boy,  while  crossing  defendants  railroad  track  at  its 
intersection  with  a  sidewalk  of  a  street,  caught  his  foot  in  an  open  frog,  and 
was  run  over  by  defendant's  engine.  Held,  that  the  question  as  to  whether 
defendant  was  negligent  in  maintaining  an  open  frog  in  the  sidewalk  was  for 
the  jury.     Spencer  y.  Railroad  Co..  (Sup.)  22  N.  Y.  Supp.,  100,  distinguished. 

2.  Same— Contributory  Negligence. 

In  such  case  there  was  evidence  that  plaintiff  was  not  familiar  with  the 
crossing,  nor  with  the  operation  of  defendant's  train  at  such  crossing;  that 
he  was  unacquainted  with  the  purpose  and  construction  of  a  frog,  and  was 
not  aware  of  any  danger  to  be  apprehended  from  it.  Held,  that  the  question 
of  contributory  negligence  was  properly  submitted  to  the  jury. 
S.  Same— Doty  to  Give  Signals. 

Though  Laws  1850,  c.  140.  requiring  the  whistle  to  be  sounded  and  the  bell 
rung  when  a  train  approaches  a  crossing,  has  been  repealed  by  Laws  1886.  c 
698,  it  is  yet  the  duty  of  railroad  companies  to  cause  some  signal  to  be  given 
when  their  trains  approach  a  crossing.  Vandewater  v.  Railroad  Co.,  (S.  Y. 
App.)  32  N.  E.  Rep.  636,  followed. 
4.  Same — Flagmen  at  Crossings. 

In  an  action  to  recover  for  injuries  sustained  at  a  railroad  crossing,  evidence 
that  no  flagman  was  stationed  at  the  crossing  is  admissible  to^shp^  defend- 
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ant*8  Degligence.  though  it  was  under  do  legal  obligation  to  keep  a  flagman 
stationed  at  such  point,  in  that  such  fact  might  be  proven  as  one  of  the  cir- 
cumstances under  which  the  train  was  moved,  and  by  which  the  degree  of 
care  requisite  in  its  handling  and  running  ought  to  be  affected.  Iloughkirk 
V.  Canal  Co..  92  N.  Y.  319,  followed. 

&  Damagbs— Testimony  op  Physician. 

In  an  action  for  personal  iniuries,  it  is  competent  for  the  physician  who  at- 
tended plaintiff,  and  knew  all  his  symptoms  and  condition,  to  testify,  after 
describing:  the  nature  and  appearance  of  the  injury,  that  there  was  no  other 
cause  than  the  accident  that  would  account  for  the  condition  of  plaintiff's 
head.  ^ 

0.  Witness — ^Prtvilege— Criminating  Testimony. 

A  witness  need  not  answer  a  question  as  to  whether  or  not  she  had  on  a 
former  occasion  committed  perjury,  since  an  answer  thereto  might  tend  to 
convict  her  of  the  crime,  and  she  need  not  give  any  reasons  for  claiming  such 
privilege. 

7.  Accident  at  Railroad  Crossing — Children. 

In  an  action  by  a  12  year  old  boy  for  injuries  caused  bv  catching  his  foot  in 
an  open  frog  at  the  intersection  of  defendant's  railroad  track  with  the  side-  < 
walk  of  a  street,  plaintiff  testified  that  he  had  no  experience  with  railroads. 
and  no  such  knowledge  of  switches  or  frogs  as  would  lead  him  to  believe  that 
it  was  dangerous  to  walk  over  them.  Held,  that  it  could  not  be  said,  as  a 
matter  of  law,  that  there  was  no  evidence  to  show  that  plaintiff  was  of  less 
judgment  or  discretion  than  an  adult. 

Appeal  from  circuit  court,  Onondaga  county. 

Action  by  Frederick  0.  Friess,  an  infant,  by  John  Friess,  his  guardi- 
an ad  litem,  against  the  New  York  Central  &  Hudson  River  Railroad 
Company,  to  recover  damages  for  personal  injuries  sustained  through  de- 
fendant's alleged  negligence.  From  a  judgment  for  plaintiff,  and  an  or- 
der denying  a  motion  for  a  new  trial,  defendant  appeals.     Affirmed. 

For  former  report,  see  16  N.  Y.  Supp.  952,  mem. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  J  J. 

F.  H.  Hiscock,  for  appellant. 
P.  B.  McLennan,  for  respondent. 

MARTIN,  J.  The  accident  which  was  the  subject  of  inyestigation 
on  the  trial  of  this  action  occurred  on  the  24th  day  of  May,  1889.  It 
happened  at  a  point  where  the  tracks  of  the  defendant's  railroad  cross 
Williams  street,  which  is  one  of  the  public  streets  of  the  city  of  Syracuse, 
and  extensively  used  for  the  passage  of  teams  and  foot  passengers.  At 
this  place  the  tracks  of  the  defendant  extend  in  an  easterly  and  westerly 
direction,  crossing  Williams  street  at  nearly  right  angles.  There  was  a 
plank  sidewalk  on  the  west  side  of  the  street  which  crossed  the  railroad 
track.  In  this  sidewalk,  and  within  the  bounds  of  the  street,  the  de- 
fendant had  placed  a  frog  to  connect  the  main  track  with  a  side  track 
which  deflected  from  the  main  track  at  that  point.  The  frog  was  an 
open  one,  and  so  constructed  that  the  foot  of  a  person  passing  over  the 
sidewalk  was  liable  to  be  caught  therein.  It  was  used  and  operated  by 
the  defendant  without  being  blocked,  or  the  opening  in  any  manner 
filled,  or  any  other  means  being  adopted  to  render  it  safe  for  persons 
crossing  its  tracks  on  the  sidewalk.  The  plaintiff  at  the  time  of  the  ac- 
cident was  12  years  of  age.  He  resided  with  his  parents  on  WiUiams 
street,  a  little  north  of  the  crossing.  He  had  resided  there  only  about 
10  days.     Before  that  he  lived  in  Schoharie  county.     The  evidence 

Digitized  by  VjOOQIC 


106  NEW   YORK  SUPPLEMENT,  Vol.  22.  [Sup.  Ct, 

.4ieAded  to  show  that  the  plaintiff  was  not  familiar  with  this  crossing,  nor 
with  the  operation  of  the  defendant's  trains  at  this  point,  and  that  he 
was  unacquainted  with  the  purposes  and  construction  of  a  frog,  and  was 
not  aware  of  any  danger  to  be  apprehended  from  passing  over  it.  At 
the  time  of  the  accident  the  defendant  was  backing  a  tender  and  engine 
easterly,  moving  a  train  of  about  21  cars,  from  the  soda  ash  works,  which 
was  located  about  a  mile  westerly  from  Williams  street.  The  evidence 
introduced  by  the  plaintiff  was  also  to  the  effect  that  while  passing  along 
the  sidewalk  on  Williams  street,  over  defendant's  track,  he  caught  his 
foot  in  this  frog,  and  was  unable  to  remove  it;  that  while  in  this  situa- 
tion the  tender  of  the  defendant's  train  struck  him,  knocked  him  down 
between  the  rails,  and  under  the  train,  and  that  he  was  dragged  along 
the  tracks  from  this  point  easterly  a  distance  of  about  1 ,000  feet,  where 
the  last  car  of  the  train  passed  over  his  leg,  so  crushing  it  that  it  became 
necessary  to  amputate  it  above  the  knee;  and  that  he  also  sustained  other 
injuries.  In  going  this  distance  the  train  passed  two  other  streets  where 
the  crossings  were  planked,  so  that  the  planking  was  even  with  the  sur- 
face of  the  rails.  This  action  was  for  negligence.  The  n^ligence  charged 
was  the  maintenance  in  the  sidewalk  of  this  frog,  and  the  rails  and  ap- 
pliances connected  therewith,  in  a  manner  which  rendered  them  danger- 
ous to  persons  passing.  How  this  accident  happened  was  the  question 
chiefly  litigated  on  the  trial.  The  plaintiff  claimed  that  it  occurred  as 
already  stated.  This  frog  was  not  blocked,  or  so  constructed  as  to  pro- 
vide against  accidents  of  this  kind,  although  the  evidence  disclosed  not 
only  that  blocks  were  extensively  used  for  that  purpose,  but  that  there 
were  other  means  by  which  such  an  accident  could  have  bewi  easily  pre- 
vented, if  adopted  by  the  defendant.  On  the  other  hand,  the  defendant 
contended,  and  introduced  evidence  which  tended  to  show,  that  the 
plaintiff  was  engaged  in  stealing  a  ride  at  the  time  of  the  accident,  and 
that  his  injury  resulted  from  his  falling  from  the  train,  and  being  run 
over  by  the  oars. 

The  jury  found  for  the  plaintiff.  The  evidence  was  conflicting.  If 
the  jury  believed  the  evidence  given  in  support  of  the  plaintiff's  theory, 
it  was  sufficient  to  justify  it  in  finding  that  the  accident  occurred  in  the 
manner  claimed  by  the  plaintiff.  It  may  perhaps  be  said  that  if  it  oc- 
curred in  that  manner  It  was  unusual.  Still,  we  think  we  would  not  be 
justified  in  holding  that  it  was  either  impossible,  or  so  improbable  as  to 
justify  us  in  determining,  as  a  matter  of  law,  that  it  could  not  have  oc- 
curred iu  the  manner  claimed.  The  question  whether  it  occurred  as 
claimed  by  the  plaintiff,  or  whether  as  claimed  by  the  defendant,  was 
for  the  jury;  and  its  finding  should  not,  we  think,  be  disturbed  by  us, 
especially  in  view  of  the  fact  that  two  juries  have  already  arrived  at  the 
same  conclusion.  A  careful  study  of  the  evidence  contained  in  the  ap- 
peal book  has  led  us  to  the  conclusion  that  the  question  of  the  defend- 
ant's negligence  was  a  question  of  fact  for  the  jury.  This  case  is  clearly 
distinguishable  from  the  case  of  Spencer  v.  Railroad  Co.,  22  N.  Y.  Supp. 
100,  (decided  by  this  court  at  this  term,)  as  in  that  case  there  was  no 
evidence  to  show  that  blocks  were  in  general  use  or  proper  for  the  pur- 
pose of  preventing  injury  to  persons  passing  over  the  frogs  in  a  railroad 


Digitized  by 


Google 


Sup.  Ct.]  FRISaS  f^.  NEW   YORK   CBHT.  A   H.  B.  R.  00.  107 

track,  or  that  there  were  any  otiier  means,  that  were  in  general  use  or 
proper,  which  could  have  been  adopted  to  prevent  euch  an  accident. 
Moreover,  in  that  case  the  question  arose  between  the  defendant  and  one 
of  its  employes,  who,  upon  entering  the  defendant's  employment,  as- 
sumed the  usual  risks  of  the  service,  and  those  which  were  apparent  to 
ordinary  observation.  In  that  case  the  frog  was  in  the  defendant's  yard, 
while  in  the  case  at  bar  it  was  in  a  public  street. 

This  leads  us  to  the  consideration  of  the  question  whether  the  plain- 
tiff was  guilty  of  contributory  negligenoe.  A  passenger  upon  a  street 
baa  a  right  to  use  its  sidewalk,  although  knowing  it  is  in  an  unsafe  con- 
dition, and,  if  injured,  it  is  a  question  for  the  jar^^  whether  he  wa« 
guilty  of  any  carelessness  which  contributed  to  the  injury.  Bullock  v. 
Mayor,  etc.,  99  N.  Y.  664,  2  N.  E.  Rep.  1;  Pomfrey  v.  Vilkge  of  Sara- 
toga Springs,  104  N.  Y.  459,  11  N.  E.  Rep.  43.  Contributory  negli- 
gence ia  a  question  of  fact,  and  should  be  left  to  the  jury,  unless  it  so 
clearly  appears  from  the  circumstances  or  uncontradicted  evidence  as  to 
leave  no  inference  of  fact  in  doubt.  It  is  only  in  very  exceptional  cases 
that  it  can  be  adjudged  as  a  necessary  legal  conclusion  from  the  facts 
found.  Thurberv.  Railroad  Co.,  60  N.  Y.  826;  Maasoth  v.  Canal  Co., 
64  N.  Y«  529.  Under  the  evidence  in  this  case,  we  thiuk  the  question 
whether  the  plaintiOf  was  guilty  of  any  negligence  which  contributed  to 
his  injury  was  a  question  of  fact,  and  properly  submitted  to  the  jury. 
Nor  are  we  disposed  to  interfere  with  the  order  made  by  the  trial  court 
denying  the  defendant's  motion  for  a  new  trial.  The  trial  court  heard 
the  evidence,  saw  the  witnesses  upon  the  stand,  observed  their  demeanor 
and  manner  of  giving  their  testimony,  and  was  satisfied  with  the  ver- 
dict. As  the  evidence  was  conflicting,  and  entirely  sufficient  to  justify 
the  verdict,  we  are  not  inclined  to  disturb  this  order. 

Neither  do  we  think  that  it  can  be  said  that  the  verdict  was  against 
the  weight  of  evidence.  We  think  it  was  not.  We  are  of  the  opinion 
that  the  question  of  the  defendant's  negligence,  and  the  plaintiff's  fre^ 
dom  from  contributory  negligence,  were  questions  for  the  jury,  were 
properly  submitted  to  it,  and  the  evidence  justified  ihe  verdict  and  judg- 
ment entered  thereon.  It  follows,  therefore,  that,  unless  some  of  the 
exceptions  taken  by  the  defendant  require  a  reversal  of  the  judgment,  it 
should  be  affirmed.  This  leads  us  to  an  examination  of  the  various  ex- 
ceptions taken  by  the  defendant  to  the  admission  and  rejection  of  evi- 
dence, and  to  the  charge. 

The  defendant  claims  that  the  court  erred  in  admitting  evidence  that 
no  bell  was  rung  or  whistle  blown  as  the  train  which  ran  over  the  plain- 
tiff approached  the  crossing  where  he  was  injured.  We  think  this  evi- 
dence was  admissible.  Notwithstanding  the  repeal  of  the  statute  ^  re- 
quiring the  sounding  of  the  whistle  or  the  ringing  of  the  bell  when  a 

>Law8  1860,  c.  140,  providing  that  a  bell  or  wbistle  should  be  placed  on  all  loco 
motives,  and  sounded  in  a  certain  manner,  under  a  penalty  upon  the  railroad 
company  for  neglect  to  comply  therewith,  and  Laws  1854,  c.  282.  §  7.  providing 
that,  in  addition  to  the  penalties  imposed  on  the  company,  every  engineer  in 
charge  of  an  engine,  who  disobeved  the  statute,  was  to  be  guilty  of  a  misde- 
meanor, were  repealed  by  Laws  1886,  c.  698. 
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train  is  approaching  a  crossing,  we  think  it  is  yet  the  duty  of  railroad 
corporations  to  run  their  trains  with  care  and  caution,  and  when  they 
approach  a  crossing  to  give  some  warning  by  whistle,  bell,  or  otherwise, 
and  that,  therefore,  evidence  is  admissible  to  show  that  no  such  signals 
were  given.  Vandewater  v.  Railroad  Co.,  (N.  Y.  App.)  32  N.  E*  Bepw 
63ti,  637. 

On  the  trial  the  plaintiff  was  permitted  to  show  that  there  was  do 
flagman  at  the  street  when  this  accident  occurred.  The  evidence  was 
objected  to,  when  the  court  said: 

"Of  course  it  caDnot  be  claimed,  under  the  law  of  this  state,  that  the  compaDj 
was  under  any  legal  obligation  to  have  a  flagman  at  this  point  I  think  I  will 
take  the  evidence. " 

To  this  ruling  the  defendant  excepted.  We  do  not  think  the  exoep- 
tion  well  taken.  In  Houghkirk  v.  Canal  Co.,  92  N.  Y.  219,  the 
court  submitted  it  to  the  jury  to  determine  whether,  under  the  circum- 
stances of  that  case,  due  care  required  the  presence  of  a  flagman,  and 
whether,  for  the  omission  of  that  precaution,  the  defendant  was  charge- 
able with  negligence.  This  was  held  error.  But  in  discussing  the  ques- 
tion in  that  case  it  was  said: 

''A  railroad  company  is  not  bound,  and  owes  no  duty,  so  to  station  a  flagman,, 
and  negligence  cannot  be  predicated  of  the  omission.  The  fact  may  be  proven 
as  one  of  the  circumstances  under  which  the  train  was  moved,  and  by  which  the 
degree  of  care  requisite  in  its  handling  and  running  may  be  affected;  so  that  the 
question  never  is  whether  there  should  have  been  a  flagman,  or  one  ought  to 
have  been  stationed  at  the  crossing,  but  whether,  in  view  of  his  presence  or  ab- 
sence, the  train  was  moved  with  prudence  or  negligence. " 

The  doctrine  of  that  case,  we  think,  sustains  the  ruling  under  consid- 
eration. 

The  plaintiff,  under  the  defendant's  objection  and  exception,  was  per- 
mitted to  prove  the  distance  that  one  standing  at  the  frog  could  see  a 
train  if  there  were  cars  standing  on  the  siding,  and  also  the  distance  if 
there  were  no  cars  there.  We  find  in  this  ruling  no  such  error  as  would 
justify  an  interference  with  the  judgment. 

Dr.  Flint,  who  attended  the  plaintiff  after  his  injury,  was  called  as  a 
witness,  and  after  testifying  to  the  appearance,  nature,  and  character  of 
plaintiff's  injury,  was  asked:  '* Besides  the  accident,  was  there  any  other 
cause  that  would  account  for  this  condition  of  the  head?"  This  was  ol>- 
jected  to  as  improper  and  incompetent;  overruled,  and  the  defendant 
excepted.  The  witness  answered,  "No."  As  the  witness  was  a  phy- 
sician, had  attended  the  plaintiff,  knew  all  his  symptoms  and  iiis  con- 
dition, we  think  he  was  qualified  to  answer  the  question,  and  that  the 
evidence  was  properly  admitted. 

On  the  cross-examination  of  the  witness  Emma  Vertigan,  the  defend- 
ant's counsel  interrogated  her  as  to  her  having  sworn  out  a  warrant 
charging  a  man  with  having  committed  a  rape  on  her,  as  to  having  seen 
the  district  attorney  and  sheriff,  and  as  to  having  seen  a  couple  of  other 
men.     She  was  then  further  examined  as  follows: 

''Question.  A  couple  of  other  men  who  said  they  bad  been  familiar  with  yiMi. 
at  that  time?  (Objected  to  as  incompetent,  immaterial,  and  improper.  Objec* 
tion  sustained.)    Q.  At  that  time  there,  in  the  presence  of  District  Attorney  Han- 
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cock  and  Mr.  O'Neil  here,  did  you  admit  that  it  was  not  true  that  Mr.  De  Kasha 
had  committed  a  rape  upon  you.  and  that  you  had  sworn  falsely  when  you 
charged  him  with  it?  (Objected  to  as  incompetent,  immaterial,  and  improper.) 
The  Coart:  You  may  answer  it.  if  you  like.  You  are  not  obliged  to  answer  it, 
unless  you  see  fit.  Do  you  decline  to  answer?  Answer.  No.  sir.  Q.  Do  you 
want  to  answer?  A.  No,  sir.  By  Mr.  Uiscock:  Q.  You  decline  to  answer  that 
question,  do  you?  You  refuse  to  answer  that  question,  do  you?  A.  Yes.  sir. 
Q.  Subsequently  this  proceeding  against  this  man  was  dropped?  (Objected  to 
as  incompetent.  Sustained.)  Mr.  Hiscock:  Your  honor  holds  that  she  can  re- 
fuse to  answer  whether  she  has  admitted  committing  perjury  or  not?  The  Court- 
Yes.  (Exception  for  defendant.)  By  Mr.  Hiscock:  Q.  bo  you  refuse  to  answer 
that  question,  whether  you  admitted  then  committing  perjury,  upon  the  ground 
Ihat  it  would  disgrace  you  to  answer  the  question?  (Oojected  to  as  incompetent.) 
The  Court:  I  don't  think  that  is  proper.  (Exception  for  defendant.)  By  Mr.  His- 
cock: Q.  Do  you  refuse  to  answer  that  question  upon  the  ground  that  it  would 
be  confessing  the  commission  by  you  of  a  crime?  (Same  objection.  Sustained. 
Exception  for  defendant)  The  Court:  I  am  wrong,  perhaps,  in  these  rulings, 
and  I  will  recall  both  of  these  last  rulings.  The  plaintiff  is. not  in  a  position  to 
object  to  her  being  asked  these  questions.  I  overrule  the  objections  to  both 
qaestions.  and  instruct  the  witness  she  may  answer  them  or  not,  as  she  sees  fit. 
{Exception  for  defendant.)  Question  read:  *  Do  you  refuse  to  answer  that  ques- 
tion, whether  you  admitted  then  committing  perjury,  upon  the  ground  that  it 
would  disgrace  you  to  answer  the  question?'  The  Court:  You  may  answer  that 
or  not,  as  you  see  fit.  Do  you  want  to  answer  that  question?  A.  No.  sir.  Ques- 
tion read:  '  Do  you  refuse  to  answer  that  question  upon  the  ground  that  it  would 
be  confessing  the  commission  by  you  of  a  crimef  By  the  Court:  Do  you  want 
to  answer  that  question?  A.  No,  sir.  Mr.  Hiscock:  Itake  an  exception  to  each 
of  those  rulings.  By  Mr.  Hiscock:  Q.  Now.  I  ask  you  to  state  here  any  reason 
why  you  decline  to  answer  that  question,  whether  you  admitted  at  that  time 
committing  perjury?  The  Court:  Q.  What  do  you  answer  to  the  question? 
Do  you  understand  the  question?  A.  Yes,  sir.  Q.  Do  you  want  to  answer 
that?  A.  No,  sir.  Q.  You  don't  want  to  answer  that?  You  don't  want  to  state 
any  reason?  A.  No,  sir.  Mr.  Hiscock:  I  ask  the  court  separately  to  instruct  her 
to  answer  each  of  these  Questions.  The  Court:  I  decline  to  instruct  her  that 
she  must  answer  them.  I  decline  to  compel  her  to  answer  them.  Mr.  Hiscock: 
To  that  refusal  I  except. " 

It  is  an  old  and  well-established  principle  of  the  law  of  evidence  that, 
where  it  reasonably  appears  that  the  answer  to  a  question  will  have  a 
tendency  to  expose  a  witness  to  a  criminal  charge,  he  is  not  bound  to 
answer.  This  is  so  even  where  the  fact  to  which  he  is  interrogated 
forms  but  a  link  in  the  chain  of  testimony  which  would  convict  him, 
and  be  is  protected  without  being  required  to  explain  how  he  might  be 
criminated  by  the  answer.  In  respect  to  this  claim  of  privilege,  there 
are  two  extremes,  which  ought  equally  to  be  avoided:  First,  that  of 
requiring  from  a  witness,  who  has  honestly  claimed  the  privilege,  any 
explanation  whatever  of  his  reason  for  refusing  to  answer,  if  the  court 
can  see  how  such  answer  may  fairly  and  reasonably  tend  to  criminate 
him;  and,  second,  that  of  permitting  a  witness  to  interpose  the  shield 
of  apprehended  peril  as  a  protection  against  every  question  which  he  is 
disinclined  to  answer,  although  there  be  nothing  in  the  circumstances 
of  the  case  which  in  the  least  suggests  the  danger.  Youngs  v.  Youngs, 
5  Redf.  Sur  506;  People  v.  Mather,  4  Wend.  232.  Whether  an  answer 
may  tend  t<v  criminate  a  witness  is  a  point  which  the  court  may  deter- 
mine, under  all  the  circumstances  of  the  case,  when  the  protection  is 
plain,  without  requiring  the  witness  to  explain  how  the  effect  is  to  be 
produced.  In  cases  of  this  kind  the  court  must  see  from  the  circum- 
stances and  nature  of  the  evidence  which  the  witness  is  called  upon  to 
^ve  that  reasonable  grounds  exist  for  apprehending  danger  to  the  wit- 
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nesB  from  being  compelled  to  answer.     T^yl.  Ev.  §  1457.     It  is  said, 
however,  in  New  v.  Fisher,  11  Daly,  313: 

"Where  the  answer  to  a  question  may  tend  to  criminate  or  degrade  a  witness, 
it  is  undoubtedly  the  privilefi^e  and  duty  of  the  court  to  instruct  the  witness  as  to 
his  legal  rights,  and  the  witness  then  has  the  right  to  claim  his  privilege;  but 
the  party  seeking  the  evidence  has  the  right  to  make  the  witness  claim  his  privi- 
lege, and  to  the  statement  by  the  witness  that  he  refuses  to  answer  becaase  the 
answer  may  criminate  or  degrade  him. " 

We  seriously  doubt  the  correctness  of  this  rule.  We  are  of  the  opin- 
ion that,  when  the  court  can  perceive  that  a  question  put  to  a  witness 
would  have  a  tendency  to  criminate  him,  it  is  its  duty  to  inform  the 
witness  of  his  privilege,  and  to  sustain  him  in  declining  to  answer.  It 
may  be  that,  where  a  question  propounded  does  not  disclose  any  ground 
for  apprehension,  (he  party  may  be  entitled  to  have  the  ground  of  the 
privil^e  stated  by  the  witness,  at  least  sufficiently  to  enable  the  court 
to  see  how  the  answer  might  fairly  and  reasonably  tend  to  criminate 
him.  Surely  no  such  necessity  existed  in  this  case,  as  the  question  put 
to  the  witness  was  whether  she  had  admitted  committing  perjury.  That 
this  would  tend  to  convict  her  of  that  crime  was  readily  seen  and  clearly 
understood  by  the  trial  court,  and  must  also  have  been  equally  under- 
stood by  the  defendant.  Moreover,  if  the  rule  is  as  claimed  by  the 
defendant,  and  as  held  in  the  New  Case,  supra,  still  we  are  unable  to 
discover  in  the  rulings  of  the  trial  court  anything  that  would  justify  a 
reversal  of  the  judgment.  From  the  claim  of  such  privilege,  and  its 
allowance,  no  inference  whatever  could  be  legitimately  drawn,  affecting 
either  party.  Phelin  v.  Kenderdine,  20  Pa.  St.  854.  Nor  could  the 
fact  of  such  refusal  have  been  commented  on  by  counsel,  or  taken  into 
consideration  by  the  jury  in  determining  the  weight  to  be  given  to  the 
witness'  testimony.  Rose  v.  Blakemore,  Ryan  <fe  M.  382;  Rex  v. 
Watson,  2  Starkie,  158;  Lloyd  v.  Passingham,  16  Ves.  59;  Came  v. 
Litchfield,  2  Mich.  340;  Foster  v.  People,  18  Mich.  273;  People  v. 
Maunausau,  60  Mich.  15,  26  N.  W.  Rep.  797.  If  the  court  had  com- 
pelled the  witness  to  specify  the  ground  upon  which  she  claimed  her 
privilege,  it  would  not  have  legitimately  aided  the  defendant.  There- 
fore, if  the  rulings  were  erroneous,  the  error  was  harmless,  and  not 
prejudicial  to  any  of  the  defendant's  legal  rights. 

On  the  trial  the  defendant,  on  the  re-examination  of  one  of  the  wit- 
nesses, asked  the  following  questions: 

**Iii  answer  to  couneel,  you  said  you  didn't  remember  of  seeing  any  boys,  on 
that  day.  running  along  by  the  train?"  "Yes,  sir."  "What  do  you  mean  by 
that,— that  it  is  so  frequent  that  you  paid  no  attention?" 

The  latter  question  was  objected  to,  and  the  objection  was  sustained, 
to  which  the  defendant  excepted.  We  do  not  think  this  excepticMi 
valid.  We  know  of  no  principle  which  would  have  justified  the  court 
in  admitting  evidence  of  the  fact  that  boys,  other  than  the  plaintifiT, 
frequently  ran  along  by  the  defendant's  trains.  We  can  discover  ne 
legitimate  purpose  for  which  this  evidence  was  admissible,  and  think 
the  court  properly  excluded  it. 

After  the  court  had  concluded  its  charge  the  defendant  requested  it  te 
instruct  the  jury — 


Digitized  by 


Google 


8ap.  Ct.]  raiEss  r.  nsw  yosk  cent,  a  h.  b.  b.  go.  Ill 

"That  apon  fhe  evidence  in  this  case  plaintiff  moat  be  held  to  be  aai  Juris  »t  tL» 

time  of  the  accident,  and  therefore  bound  to  observe  the  same  precaution  and 
tare  in  crossing  the  defendant's  tracks  at  Williams  street  as  an  adult." 

To  this  request  the  court  replied: 

"The  first  part  of  it,  I  charge;  but  I  will  have  to  tell  you  what  it  means,  per- 
haps, if  counsel  desire  me  to.  That  term  is  used  to  express  that  condition  of  a 
child  in  which  he  is  old  enough  to  act  for  himself;  and  I  may  state  here,  inci- 
dantally,  that  the  books  are  vacillating  as  to  that  age  between  the  ages  of  about 
five  to  seven  years.  This  boy  was  twelve  years  of  age,  so  that  he  was  clearly, 
18 1  charge  you,  within  the  rule  that  he  was  old  enough  to  act  for  himself,  and, 
therefore,  that  negligence  can  be  predicated  in  his  case  on  his  own  failure.  If  it 
were  a  question  of  a  child  of  four  or  five  years  of  age.  then  the  question  would 
be,  not  whether  the  child  himself  was  guilty  of  negligence,  but  whether  hit 
guardian  or  his  father  or  mother  were,  in  this  case  this  boy  was  clearly  within 
the  rule  charging  him  with  personal  care.  The  latter  part  of  the  proposition  I 
refuse  to  charge,  to  wit,  tluit  ha  was  bound  to  observe  the  sane  precAutiou  and 
care  in  crossing  the  tracks  at  Williams  street  as  an  adult  I  have  expressed  the 
Idea  with  reference  to  that.  Perhaps  I  had  better  repeat  it.  I  do  not  charge  you 
that  he  was  not  bound  by  the  same  rule  as  an  adult  The  defendant  asked  me  to 
charge  that  he  was.  I  say,  *No;  I  cannot  do  that'  Nor.  on  the  other  hand,  will 
I  charge  that  he  was  not.  But  I  leave  it  to  you  to  say  whether,  considering 
bis  age.  and  the  extent  of  his  Judgment  intelligence,  and  all  that,  he  was  of  suf- 
ficient intelligence  and  age  to  be  governed  by  tbe  same  rule  as  an  adult  If  not, 
then  you  apply  the  rule  otherwise.  Yon  may  in  either  event  consider  the  fact 
of  his  age,  intelligence,  and  Judgment  as  bearing  upon  the  question. " 

Subsequently  the  defendant  made  the  following  request: 

*I  ask  your  honor  to  charge  that  the  plaintiff  must  show  afflrmatiyely  that  he 
has  not  the  same  Judgment  and  discretion  as  an  adult,  before  he  can  be  claimed 
to  be  held  to  a  less  strict  responsibility  as  to  contributory  negligence  than  an 
adult" 

To  this  the  court  replied: 

"Yes,  I  will  charge  that. — that  the  burden  of  proof  is  upon  the  plaintiff  to  show 
that  he  is  of  less  intelligence  than  an  adult  " 

The  defendant's  counsel  then  proffered  this  further  request: 

''I  ask  your  honor  to  further  charge  that  in  the  absence  of  evidence  tending 
to  show  that  a  boy  twelve  years  old  was  not  qualified  to  understand  the  dan- 
ger, and  appreciate  the  necessity  for  observing  the  same  degree  of  caution  in 
crossing  a  railroad  track  as  adults  would,  he  must  be  deemed  sni  Juris,  and 
chargeable  with  the  same  measure  of  caution  as  an  adult " 

To  this  the  court  said: 

"The  first  part  I  charge,  anyway.  I  have  already.  And  the  last  part  I  charge, 
too,— it  is  the  same  thing, — that  the  burden  of  proof  is  upon  him  of  showing  that 
he  comes  within  that  class  of  young  persons  who  are  to  be  excused  from  the  com- 
plete care  which  is  exercised  by  an  adult" 

The  defendant's  counsel  then  said: 

"I  ask  your  honor  to  say  that  in  this  case  there  is  no  evidence,  either  direct  or 
circumstantial,  which  shows  that  be  is  of  less  judgment  or  discretion  than  an 
adult" 

This  the  court  refused  to  chaise,  and  the  defendant  excepted. 

It  has  been  held  that  the  question  at  what  age  an  infant's  responsi- 
bility for  negligence  may  be  presumed  to  commence  is  not  one  of  fact, 
but  of  law.  In  the  absence  of  evidence  tending  to  show  that  a  boy  12 
years  of  age  was  not  qualified  to  understand  the  danger  and  appreciate 
the  necessity  for  observing  that  degree  of  caution  in  crossing  a  railroad 
track  tbi^t  an  adult  would,  he  must  be  /leemed  sui  juris,  and  chargeable 
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with  the  same  measure  of  caution  as  an  adult.  Tucker  v.  Railroad  Co. , 
124  N.  Y.  308,  26  N.  E.  Rep.  916.  When  we  examine  the  chaige  of 
the  court,  we  find  that  it  not  onlj'  charged  that  upon  the  evidence  the 
plaintiff  must  he  held  to  have  been  sui  juris  at  the  time  of  the  accident, 
but  also  charged  that,  in  the  absence  of  evidence  tending  to  show  that 
he  wa3  not  qualified  to  understand  the  danger,  and  appreciate  the  neces- 
sity for  observing  the  same  degree  of  caution  in  crossing  a  railroad  track 
as  adults  would,  he  must  be  deemed  sui  juris,  and  chargeable  with  the 
same  measure  of  caution  as  an  adult.  Thus  it  will  be  observed  that, 
when  all  that  portion  of  the  charge  relating  to  this  question  is  taken 
together,  the  court  instructed  the  jury  in  accordance  with  the  principle 
of  the  Tucker  Case;  and  none  of  the  defendant's  exceptions  to  this  por- 
tion of  the  charge  are  valid,  within  the  principle  of  that  case,  unless 
the  court  erred  in  refusing  to  instruct  the  jury  that  there  was  no  evi- 
dence, either  direct  or  circumstantial,  which  showed  that  the  plaintiff 
was  of  less  judgment  or  discretion  than  an  adult. 

During  the  trial  evidence  had  been  given  bearing  upon  the  history  of 
the  plaintiff's  Hie,  his  experience  and  knowledge  as  to  railroads,  switches, 
and  frogs;  and  he  testified  that  he  did  not  know  what  a  frog  was,  had 
never  noticed  that  where  the  tracks  came  together  they  made  a  sort  of 
angle,  and  that  he  had  no  such  knowledge  of  switches  or  frogs  as  would 
induce  him  to  believe  that  it  was  dangerous  to  walk  over  them;  and 
other  facts  were  testified  to  by  him,  bearing  upon  the  question  of  his 
intelligence  and  knowledge  in  regard  to  railroads,  their  tracks  and  meth- 
ods of  operation.  Under  the  evidence  we  cannot  hold,  as  a  matter  of 
law,  that  the  court  erred  in  refusing  to  yield  to  this  request.  In  8wift 
V.  Railroad  Co.,  123  N.  Y.  645,  25  N.  E.  Rep.  378,  where  a  girl  15  years 
of  age  was  injured  by  one  of  the  defendant's  trains,  it  was  held  that  the 
degree  of  care  required  by  the  law  of  a  person  crossing  the  track  of  a  rail- 
road depends  upon  the  maturity  and  capacity  of  the  individual,  under 
all  the  surrounding  circumstances.  If  there  is  any  doubt  as  to  the  facts, 
or  the  inferences  to  be  drawn  from  them,  the  question  must  be  sub- 
mitted to  the  jury. 

Having  examined  all  the  questions  to  which  our  attention  has  been 
called  by  the  defendant's  counsel,  either  in  his  brief  or  on  the  argument, 
and  having  found  no  error  that  would  require  a  reversal,  the  judgment 
should  be  affirmed. 

Judgment  and  order  affirmed,  with  costs.     All  concur. 


(67  Hun,  190.) 

In  re  CLAY  ST. 

In  re  WILLARD  et  al. 

(Bapreme  Court,  General  Term,  Fourth  Department.    February,  1898.) 

MuinciPAL  CoRPORATiONa— Opening  Strketb— Board  op.  Public  Works. 

Laws  1869.  c.  714.  as  amended  by  Laws  1886.  c  162.  providet  that  the  com- 
mon council  of  the  city  of  W.  shall  perform  the  duties  of  commissioners  of 
highways  in  towns,  and  have  power  to  extend  streets.  Laws  1891.  c  18C. 
§  9,  creates  a  board  of  public  wo^ks  of  the  citv  of  W.,  and  declares  the  board 
•hall  have  all  the  powers  of  commissioners  of  highways  in  towns,  and  have 

/Google 


Digitized  by' 


8up.  Ct.]  IN   BE  CLAY  ST.  11«S 

exdasive  control  of  ttreets.  except  the  power  to  grant  right  of  use  of  streets 
by  railroad  companies,  already  conferred  on  the  mayor  and  council.  Held, 
that  the  latter  statute  transferred  to  the  board  of  public  works  the  powers 
conferred  on  the  council  by  the  former  acts. 

Appeal  from  special  tenn,  Jefferson  county. 

Application  by  the  board  of  public  works  of  the  city  of  Watertown  to 
take  lands  for  the  extension  of  Clay  street.  From  an  order  confirming 
the  report  of  the  board  to  extend  the  street,  Sterling  A.  Willard  and 
others  appeal.  No  appeal  was  taken  from  the  order  appointing  such 
commissioners;  nor  is  there  any  statement  in  the  notice  of  appeal  from 
the  final  order  of  condemnation  that  the  appellants  intended  to  bring 
up  such  order  for  review,  as  provided  by  section  1301  of  the  Code  of 
Civil  Procedure.     AflBrmed. 

On  September  7»  1891,  the  board  of  public  works  of  the  city  of  Watertown 
passed  a  resolution  setting  forth  that  an  application  had  been  made  to  open 
Clay  street  from  Academy  street  to  Eeyes  avenue;  that,  in  the  Judgment  of  the 
board,  snch  extension  should  be  made,  and  directing  the  city  engineer  and  sur- 
veyor to  prepare  a  map,  profile,  and  description  of  the  land  necessary  to  be 
taken  for  that  purpose.  6n  September  31, 1891.  such  map  being  presented  and 
filed,  a  farther  resolution  was  passed  by  the  board  that  Clay  street  be  extended 
tnd  opened:  that  the  land  described  therein  be  appropriated  for  that  purpose: 
that  notice  be  given  as  required  by  the  charter  to  all  persons  interested  in  the 
land  taken  to  file  their  claims  for  damages  with  the  chamberlain  of  the  city 
before  October  8, 1891;  that,  in  case  any  claim  was  filed,  an  application  would 
be  made  to  the  county  court  of  Jefferson  county  on  the  2oth  of  f(ovember,  1891, 
for  the  appointment  of  three  commissioners  to  ascertain  the  damages  as  claimed, 
tnd  directing  the  city  attorney  to  take  such  legal  steps  as  might  be  required 
to  carrv  such  resolution  into  effect.  Claims  were  filed  by  Henry  Court  and 
^arah  Court.  On  November  26,  1891,  the  county  court  of  Jefferson  county  made 
to  order  appointing  three  commissioners  to  assess  the  damages  caused  by  opening 
nch  street.  The  commissioners  thus  appointed  took  the  oath  of  office,  fixed  the 
time  and  place  of  their  meeting,  and  gave  notice  of  the  same,  as  required  by  law. 
At  the  time  and  place  so  appointed,  and  on  subsequent  days  to  which  the  proceed- 
iQ?s  were  adjourned,  the  commissioners  viewed  the  premises,  and  heard  the 
proofs  and  allegations  of  the  parties.  On  January  23,  1892,  they  duly  made 
t  report  of  their  proceedings,  and  the  same  was  filed  in  the  office  of  the  cham- 
berlain of  said  city.  Notice  was  given  of  the  filing  of  the  report,  that  it  might 
be  examined  by  all  persons  interested;  that  all  persons  desiring  to  object 
thereto  abould  file  their  objections,  in  writing,  with  the  city  chamberlain  before 
the  23d  of  April.  1891,  and  that  on  that  day  such  report  would  be  presented  at  the 
special  term  of  this  court  for  confirmation.  Objections  were  filed  to  the  report. 
IpOD  such  report,  the  testimony  taken  by  said  commissioners,  objections  to  the 
report  the  affidaviu  of  £.  C.  Emerson.  Sterling  A  Willard,  J.  B.  Wise.  W.  W. 
Coode.  C.  £.  Brown,  and  Norris  Winslow,  and  upon  all  the  papers  and  proceed- 
ings had.  and  after  hearing  counsel  in  favor  of  the  confirmation  of  such  report. 
&od  cnansel  in  opposition  thereto,  an  order  was  made  in  all  things  approving 
lad  confirming  such  report 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

E.  C.  Emerson,  for  appellants. 

John  N.  Carlisle,  for  respondent  city  of  Watertown. 

Watson  M.  Rogers,  for  respondents  Richards  G.  Keyes  and  others. 

MARTIN,  J.  The  determination  of  the  special  term  from  which 
this  appeal  is  taken  is  sought  to  be  reversed  upon  the  ground  that,  un- 
der the  charter  of  the  city  of  Watertown,  the  power  to  open  streets  and 
take  lands  for  that  purpose  is  vested  solely  in  the  common  council,  and 
iu>t  ia  the  board  of  public  works,  and,  therefore,  that  the  proceedingSQaj^ 
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in  this  case  were  void  for  want  of  jurisdiction;  henoe  the  first  ques- 
tion  to  be  determined  upon  this  appeal  is  whether  such  power  is  veeted 
in  the  board  of  public  works.  Ilie  determination  of  this  question  is 
dependent  upon  the  construction  of  section  9,  c.  180,  of  the  Laws  of 
1891,  entitled  ''An  act  to  establish  a  board  of  public  works  in  the  city 
of  Watertown."  To  a  proper  understanding  of  the  intent  of  the  legis- 
lature, it  is  perhaps  necessary  to  examine  the  statutes  relating  to  the 
subject,  as  they  existed  at  the  time  the  act  of  1891  was  passed.  The 
city  of  Watertown  was  incorporated  by  an  act  of  the  legislature  passed 
May  8,  1869,  (Laws  1869,  c.  714.)  Title  7  of  that  act  provided  for 
the  care  of  the  streets,  highways,  bridges,  and  public  improvements  of 
the  city.  That  title,  as  it  was  amended  by  chapter  162  of  the  Laws 
of  1886,  declared: 

"The  common  couneil  shall  have  the  power  to  perform  the  datiet.  and  be 
•tibject  to  the  liabilities,  of  commissionen  of  highways  in  towns,  with  the  ex- 
ceptions and  modifications  contained  in  this  act  The  common  council  shall 
haye  fall  power  and  aatboritj.  by  order,  recorded  in  the  city  records,  to  lay 
out,  open.  make.  mend,  build,  repair,  alter,  widen,  construct,  straighten,  ex- 
tend, or  discontinue  streets,  lanes,  public  squares,  aneys  and  hi  eh  ways,  walk8» 
bridges,  drains  and  sewers,  in  the  city,  whenever  they  shall  deem  the  public 
good  to  require  it.  * 

It  iheu  provided  the  manner  of  laying  out  such  streets  and  highways, 
how  the  damages  should  be  assessed  and  collected,  and  specified  in  de- 
tail the  procedure  to  be  adopted.  While  the  law  stood  thus,  the  act 
of  1891  was  passed  providing  for  the  appointment  of  four  commission- 
ers to  be  known  as  the  "Commissioners  of  Public  Works  of  the  City  of 
Watertoww."    It  then  provided: 

*'6ec.  9.  The  said  board  shall  have  all  the  powers  and  discharge  all  the  du- 
ties of  commissioners  of  highways  of  towns,  as  given  by  and  wi&  the  excep- 
tions and  modifications  contained  in  an  act  entitled  *An  act  to  incorporate  the 
city  of  Watertown,'  passed  May  eighth.  ei£:hteen  hundred  and  sixty-nine,  and 
the  several  acts  supplemental  thereto  and  amendatory  thereof.  They  shall  have 
the  exclusive  control  of  the  construction,  improvement,  repair,  and  cleaning  of 
streets,  hi^hwavs,  alleys,  avenues,  gutters,  sewers,  culverts,  sidewalks,  cross  wSks. 
parks,  and  bridges;  of  the  sprinkling  of  the  streets:  of  the  paving  of  the  streets; 
and  of  the  purcnaae  of  supplies  and  materials  therefor.  This  provision  shall 
not  be  construed  as  transferring  to  said  board  the  power  conferred  on  the  mayor 
and  common  council  to  grant  right  of  use  of  streets  by  railroad  corporations, 
and  prescribing  conditions  thereof. " 

It  also  provides: 

^'The  board  may  make  such  rules  and  regulations  as  It  may  deem  best  *  •  • 
for  the  manner  of  excavating  and  opening  of  any  of  the  streets  and  highways  of 
said  city. "    Section  15. 

While  the  language  of  the  statute  of  1891  is  innpt  and  ambiguous,  so 
far  as  it  relates  to  the  question  before  us,  yet,  when  we  consider  the  then 
existing  statutes,  and  the  various  provisions  of  that  statute,  we  are  led 
to  believe  that  the  legislature  intended  to  transfer  the  powers  and  duties 
that  were  conferred  upon  the  common  council  by  title  7  of  the  charter 
to  the  board  of  public  works,  including  the  power  to  lay  out  str^^ts  and  ; 
highways  therein,  and  that  the  procedure  therein  provided  should  be 
pursued  by  the  board  in  exercising  these  powers,  and  in  performing 
these  duties.  It  will  be  observed  that  section  9  confers  upon  the  board 
all  the  powers,  and  imposes  upon  it  all  the  duties,  "o^ommissioners  of 
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highwa3r8  of  towna,  as  giren  by  and  with  the  ffirceptions  and  modifica- 
tions contained"  in  the  charter  of  the  city,  as  amended.  When  we  turn 
to  the  charter,  we  find  that  no  powers  are  granted  or  duties  imposed 
upon  commissioneis  of  highways  of  towns,  as  such,  but  find  that  the 
common  council  is  giv^i  the  power  to  perform  the  duties,  and  is  made 
subject  to  the  liabilities,  of  commissioners  of  highways  in  towns,  with 
certain  exceptions  and  modifications  contained  in  that  act,  and  that  full 
power  and  authority  is  conferred  upon  the  council  to  lay  out  and  open 
streets  and  highways  in  the  city.  The  only  commissioners  of  higl/ways 
mentioned  in  the  act  incorporating  the  city  to  whom  any  powers  are 
granted,  or  upon  whom  any  duties  are  imposed,  are  the  common  coun- 
cil. It  was  to  the  common  council,  as  commissioners  of  highways  of 
the  city,  and  to  the  powers  that  were  given  to  the  council  by  the  char- 
ter, that  the  legislature  referred  in  section  9.  That  the  legislature  in- 
tended to  confer  upon  the  board  of  public  works  substantially  the  same 
powers  and  duties  as  were  previously  given  and  imposed  upon  the  com- 
mon council  is  also  indicated  by  the  provision  that  the  first  two  sen- 
tences of  section  9  should  not  be  construed  as  transferring  to  the  board 
the  power  conferred  upon  the  mayor  and  common  council  to  grant  the 
right  of  use  of  streets  by  railroad  corporations.  This  exception,  we 
think,  discloses  that  it  was  the  purpose  of  the  legislature  to  confer  upon 
the  board  of  public  works  all  the  duties  and  powers  that  had  previously 
rested  in  the  common  council  in  relation  to  the  streets  and  highways  of 
the  city,  except  in  the  particular  mentioned.  Moreover,  if  it  was  the 
intent  of  this  statute  to  vest  in  the  board  of  public  works  only  the  pow- 
ers possessed  by  commissioners  of  highways  of  towns,  which  include 
the  power  to  lay  out  highways,  and  that  the  power  vested  in  the  com- 
mon council  in  that  respect  should  remain,  it  would  follow  that  the 
board  and  council  would  have  concurrent  power  to  lay  out  and  discon- 
tinue highways  in  the  city.  If  such  was  the  law,  much  confusion 
would  arise,  and  a  conflict  between  the  board  and  council  would  be  li- 
able to  occur.  That  the  legislature  intended  to  vest  such  concurrent 
power  in  the  board  and  council,  when  it  must  have  been  manifest  that 
conflict  and  confusion  might  be  the  result,  we  cannot  believe.  We 
think  the  court  properly  held  that  the  board  of  public  works  had  power 
to  lay  out  the  street  in  question,  and  that  the  order  appealed  from  should 
not  be  reversed  upon  the  ground  that  such  power  rested  in  the  common 
council.  If  we  are  correct  in  this  conclusion,  it  is  at  least  doubtful  if 
the  other  questions  raised  by  the  appellants  as  to  the  form  of  the  report 
of  the  commissioners,  and  their  method  of  apportioning  the  damages, 
are  the  subject  of  review  on  this  appeal.  The  statute  which  prescribed 
the  mode  of  procedure  in  laying  out  a  street  or  highway  in  the  city  of 
Watertown  declares  that,  if  the  court  confirms  the  determination  and 
assessment  of  the  commissioners,  ^4t  shall  be  final  and  conclusive,"  thus 
plainly  indicating  the  intention  of  the  legislature  that  every  question 
connected  with  the  determination  and  assessment  should  be  finally  de- 
termined by  the  court  making  such  order  of  confirmation.  In  re  Com- 
missioners of  Central  Park,  50  N.  Y.  493;  People  v.  Betts,  55  N.  Y. 
eOO]  In  re  Delaware  &  H.  Canal  Co.,  69  N.  Y.  211;  In  re  ProspeckPark 
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&  C.  I.  R.  Co.,  86  N.  Y.  489.  But,  be  that  as  it  may,  we  think  the 
order  should  be  affirmed,  as  we  have  examined  the  other  questions  raised 
by  the  appellants,  and  have  found  no  reason  to  disturb  the  decision  of 
the  special  term.  We  are  of  the  opinion  that  the  board  of  public  works 
had  jurisdiction  to  lay  out  the  street  in  question;  that  the  proceedings 
were  valid,  and  that  the  ord^  appealed  from  should  be  affirmed.  Or- 
der affirmed,  with  one  bill  of  costs  on  this  appeal,  to  be  paid  by  the  ap- 
peilanta.    All  concur. 


STERN  V.  LADBW  et  al. 

(Supreme  Coart,  General  Term,  First  Department    February  17, 1888L) 

Plbadiko— Allegation  of  Fbaud— Motion  to  Make  Mors  Definitx. 

Where,  in  an  action  for  relief  on  the  ground  that  certain  accountB,  which 
had  been  stated  between  the  parties,  contained  mistakes,  or  false  and  fraudu- 
lent items,  the  complaint  shows  l^at  the  alleged  fraud  consisted  in  a  mis- 
statement as  to  the  highest  market  price  of  certain  goods,  and  ffiTes  the  items 
of  the  acoount  affected  by  such  misstatement,  it  is  proper  to  refuse  to  compel 
the  plaintiff  to  make  his  complaint  more  definite. 

Appeal  from  special  term.  New  York  county, 

Action  by  Joseph  Stem  against  Edward  R.  Ladew  and  Joseph  H. 
Ladew.  Defendants  appeal  from  an  order  refusing  to  compel  the  plain- 
tiff to  state  the  facts  constituting  the  frauds  alleged  in  his  complaint. 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT,  JJ. 

Martin  &  Smith,  (6,  A.  Strong,  of  counsel,)  for  appellants. 
Steinhardt  &  Goldman,  (Jacob  Steinhardt,  of  counsel,)  for  respond- 
ent. 

VAN  BRUNT,  P.  J.  This  action  was  brought  for  relief  upon  the 
ground  that  certain  accounts  which  had  been  stated  between  the  parties 
contained  mistakes,  or  false  and  fraudulent  items.  A  motion  having 
having  been  made  upon  the  part  of  the  defendants  that  the  complaint  be 
made  more  definite  and  certain,  by  compelling  the  plaintiff  to  elect  be- 
tween the  items  which  he  alleged  to  arise  from  mistake,  and  those  items 
which  he  claimed  to  be  false  or  fraudulent,  and,  in  the  event  that  the 
plaintiff  elected  to  proceed  upon  the  ground  that  the  items  in  the  ac- 
count were  false  and  fraudulent,  that  the  complaint  might  be  made 
more  definite  and  certain,  by  stating  facts  constituting  the  false  or  fraud- 
ulent character  of  such  items,  such  motion  was  denied;  and  the  present 
appeal  is  taken  from  the  refusal  to  compel  the  plaintiff  to  state  the  facts 
constituting  the  alleged  frauds. 

It  is  urged  that  the  complaint  contains  absolutely  nothing  but  the 
bare  charge  that  there  was  mistake  or  fraud  about  these  accounts  stated, 
and  that  there  are  no  allegations  as  to  what  the  fraud  consisted  of.  But 
an  inspection  of  the  points  of  the  learned  counsel  seems  to  show  that  he 
has  derived  from  the  complaint  a  reasonably  clear  idea  of  the  basis 
upon  which  the  action  proceeds,  and  that  the  fraud  consists  in  a  mis- 
statement in  the  accounts  as  to  the  highest  market  (g^^^-^  the  goods 
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therein  mentioned;  and  it  seems  to  us,  from  a  reading  of  the  complaint 
in  connection  with  the  schedule  attached,  which  is  made  a  part  of  the 
complaint,  that  it  is  entirely  dear  that  this  is  the  theory  upon  which 
the  action  proceeds.  The  items  are  given  in  which  it  is  claimed  this 
mistake  or  fraud  was  committed,  and  there  is  no  ambiguity  in  reference 
thereto^  or  uncertainty  as  to  the  theory  upon  which  the  plaintiff  pro- 
poses to  prove  his  cause  of  action.  Under  these  circumstances,  there 
does  not  seem  to  be  any  reason  for  interfering  with  the  order.  The 
question  as  to  whether  this  difference  between  the  highest  market  price 
and  that  at  which  such  market  price  was  represented  to  be  by  the  defend- 
ants arose  from  mistake,  or  from  intentional  misrepresentation  amount- 
ing to  fraud,  is  one  which  the  plaintiff  is  not  called  upon  to  determine, 
in  order  to  succeed.  If  it  was  a  mutual  mistake,  he  is  entitled  to  relief. 
If  it  was  a  misrepresentation  knowingly  made  by  these  defendants,  and 
the  plaintiff  was  deceived  thereby,  he  is  also  entitled  to  relief;  and  the 
plaintiff,  as  has  already  been  said,  is  not  required  to  determine  as  to 
whether  this  discrepancy  between  the  highest  market  price  and  the 
amount  alleged  to  be  the  market  price  arose  because  of  a  mistake  upon 
the  part  of  the  defendants,  or  an  intentional  misrepresentation.  The 
order  appealed  from  should  be  affirmed,  with  SIO  costs  and  disburse- 
ments.    All  concur. 


CORNUEL  et  al.  v.  HEINZE. 

(Bapreme  Coart,  General  Term,  First  Department    February  17, 1898.) 

SacuBiTT  FOR  Costs— TiMB  of  Filing. 

Code  Ciyil  Proc.  ^  8277,  provides  that,  where  a  nonresident  plaintiff  fails 
to  comply  with  an  order  requiring  security  for  costs  to  be  filed,  defendant  it 
entitled  to  judgment  dismissing  the.  complaint.  Held,  that  the  court  can 
allow  such  security  to  be  filed  after  the  expiration  of  the  time  limited  by 
order. 

Appeal  from  special  term,  New  York  county. 

Action  by  Emil  Alfred  Cornuel,  Alexis  Ludwig,  A.  Buliot,  and  E. 
Jacobs  against  Otto  C.  Heinze.  On  defendant's  motion,  plaintiffs  being 
nonresidents,  were  ordered  to  file  security  for  costs  within  5  da^'s, 
which  order  was  afterwards  extended  60  days,  by  stipulation;  and, 
each  additional  time  having  elapsed  without  security  being  filed,  de- 
fendant gave  notice  of  motion  to  dismiss  the  complaint,  under  Code 
Civil  Proc.  §  3277 ;  and  thereafter,  and  before  the  hearing  of  such  mo- 
tion, plaintiffs  filed  security.  From  an  order  denying  the  motion  to 
dismiss,  and  allowing  the  security  filed  to  stand  as  the  security  required 
by  the  former  order,  defendant  appeals.     Affirmed. 

A^ued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT,  J  J. 

Arthur  P.  Heinze,  for  appellant. 

Tracy,  Boardman  &  Piatt,  for  respondents. 

PER  CURIAM.  We  are  of  the  opinion  that  the  court  had  power  to 
dow  the  plaintiff  to  file  security  for  costs  after  the  expiration  of  the 
time  limited  in  the  order,  as  extended  by  the  stipulation,  upon  such 
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termBas  were  just  and  equitable;  and  that  it  had  the  right  to  refuse  to 
dismiss  the  complaint  upon  the  plaintiffs'  complying  with  such  temoB, 
and  filing  such  security.  The  order  should  be  affirmed,  with  $10  oosta 
and  disbursements. 


TRAYBRS  T.  8ATTERLEE  el  aL 

(Sapreme  Court  General  Term,  First  Department    Febmsryl?.  1808.) 

Fboduction  of  Pafebs— When  Obdekbd. 

Where  it  does  not  appear  that  prejudice  will  result  from  the  production  of 
a  letter  demanded  by  the  adverse  party  for  iaspection,  the  oonrt  will  order 
Its  production. 

Appeal  from  special  term.  New  York  county. 

Action  by  Anna  Frances  Travers  against  Herbert  L.  Satterlee,  execu- 
tor of  the  last  will  and  testament  of  Reverdy  J.  Travers,  deceased,  im- 
pleaded with  Maria  L.  Travers  and  others,  to  determine  the  validity  of 
a  will.  From  an  order  directing  that  plaintiff  be  allowed  to  inspect  a 
letter  mentioned  in  said  will,  which  she  alleged  to  be  in  the  possession 
of  defendant  Satterlee,  he  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J. ,  and  O'BRIEN  and  FOLLETT,  JJ. 

Oeorge  H.  Kracht,  (Robert  £.  Deyo,  of  oounseli)  for  appellant. 
Yellott  D.  Dechert,  for  respondent. 

VAN  BRUNT,  P.  J,  We  see  no  reason  for  interfering  with  the  or- 
der made  by  the  court  below.  It  does  not  appear  that  any  harm  can 
come  of  the  production  of  the  letter  in  question.  If  it  is  material  to  any 
of  the  issues  involved  in  the  suit,  then  the  plaintiff  is  clearly  entitled 
to  an  inspection;  if  it  is  immaterial,  then  no  harm  is  done  by  allowing 
an  inspection  thereof.  We  think  therefore,  that  the  order  appealed 
from  should  be  affirmed,  with  $10  costs  and  disbursements.  All  oon- 
cur. 

fe7Him,4aS.) 

PBOPLB  V.  PmCKNBY. 
(Sapreme  Ck>urt,  General  Term.  First  Department    February  17, 1801) 

L  Falsb  PiiETENBBa— Procuring  Money  oh  Praxjdulknt  Check. 

On  an  indictment  for  obtaining  money  from  complainant  on  a  fraudulent 
check,  by  falsely  representing  that  it  was  good,  and  tlMt  the  drawer  was  a 
responsible  person,  it  appeared  that  after  the  check  had  been  protested,  and 
returned  by  the  bank  on  which  it  was  drawn,  complainant  said  to  defendant: 
"The  bank  writes  that  this  partv  [the  drawer  of  the  check]  is  a  myth:  that 
you  have  been  drawing  fraudulently  upon  the  bank."  To  this  defendant 
replied  that  he  would  "make  it  good,"  but  made  no  denial.  Held,  that  the 
evidence  was  sufficient  to  sustain  a  finding  that  the  representations  made  by 
defendant  were  false. 

I.  Comparison  op  Handwriting— Submission  to  Jury. 

Laws  1880,  c.  80,  g  1,  provides  that  comparison  of  a  disputed  writing  with 
amy  writing  proved  to  be  genuine  may  be  made  ''by  witnesses,  "and  that  such 
writings,  and  the  evidence  of  the  witnesses  respecting  the  same,  may  be  sub- 
mitted to  the  court  and  jury  as  evidence  of  the  genuineness  or  otherwise  of 
the  writing  in  dispute. "  Section  2  (added  by  Laws  1888,  c.  555)  provides  that 
such  compariioa  of  writings  may  be  ''submitted  to  the  court^ud  juny  in  like 
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manner.  *  Beld,  that  the  Jary  can  compare  the  writings  only  in  sId  of  the 
testimony  of  witnesses  in  reference  thereto,  and  it  is  error  to  submit  such 
writings  to  the  Jary  unlets  a  witness  has  first  examined  them,  and  glten  tes- 
timony concerning  them. 

Appeal  from  court  of  general  sessions,  New  York  ootinty. 
Eugene  A.  Pinckney  was  convicted  of  grand  larceny  in  the  second  de- 
gree, and  he  appeals.     Reversed. 

Ai^ed  before  VAN  BRUNT,  P.  J.,  and  O^BRIEN  and  POLLETT,  J  J. 

John  R.  Heinzelman,  (Dennis  McMabon,  of  oounsel,)  for  appellant. 

De  Lancey  NiooU,  Diet.  Atty.,  (Henry  B.  B.  Stapler,  Asst.  Dist. 
Atty.,  of  counsel,)  for  the  People. 
% 

VAN  BRUNT,  P.  J.  The  defendant  was  indicted,  charged  with  the 
crime  of  grand  larceny  in  the  second  degree.  It  appears  that  on  the 
14th  of  May,  1892,  the  defendant  called  at  the  store  of  one  Den- 
holme,  who,  with  his  partner,  earned  on  the  business  of  dealing  in  shirts 
and  men's  furnishing  goods,  and  purchased  some  goods,  of  the  value  of 
$12.45,  and  requested  that  a  check  which  he  then  presented,  for  $96.75, 
be  cashed,  the  amount  of  the  purchase  which  he  then  made  to  be  taken 
out;  also  the  sum  of  $4.50,  the  amount  of  a  purchase  made  by  him  a 
few  days  previously.  The  witness  Denholme  asked  the  defendant  if  the 
check  was  good,-— 'if  it  was  a  good  business  check, — and  he  said:  ''Yes; 
it  IB  good.  I  have  sold  that  man  lots  of  goods,  and  I  would  ship  him 
a  car  load  of  goods,  if  he  wanted  them."  The  check  was  received,  and 
the  balance,  in  money,  paid  to  the  defendant.  The  check  was  dated  at 
Belle  Plaine,  Iowa,  10th  May,  1892,  drawn  on  the  First  National  Bank, 
to  the  Older  of  the  defendant,  for  the  sum  of  $96.75,  and  signed,  **  Ed- 
ward Thomas,"  and  duly  indorsed  by  defendant.  Mr.  Denholme  de- 
posited this  check  in  the  Chatham  Bank,  and  in  about  a  week  it  was  re- 
turned, protested,  for  nonpayment.  He  then  had  an  interview  with  the 
defendant,  and  said  to  him  that  "the  bank  writes  that  this  party  is  a 
myth;  that  you  have  been  dm  wing  fraudulently  upon  the  bank."  Den- 
h<dme  further  said,  "  I  showed  him  a  letter  from  the  bank  president, 
the  first  letter  I  got,  and  told  him  that  this  party  was  a  myth,  and 
that  it  was  a  fraudulent  check."  The  only  reply  that  the  defendant 
made  to  this  statement,  according  to  Denholme's  testimony,  was  that  he 
would  make  it  good.  The  partner  also  saw  the  defendant  in  reference 
to  this  matter,  to  whom  the  defendant  said :  ^^  This  is  all  a  mistake.  That 
man  is  perfeetly  good."  That  he  knew  him  personally,  and  did  busi- 
ness with  him  for  a  long  time.  The  partner  then  told  the  defendant 
that  he  was  a  myth,  and  had  no  account;  that  there  was  no  such  man 
in  existence,  to  their  knowledge;  and  the  reply  of  the  defendant  was, 
^' These  bankers  make  mistakes,  sometimes."  In  a  subsequent  conver- 
sation the  witness  told  defendant  that  he  had  found  out  he  had  played 
the  same  game  on  a  number  of  other  people,  and  that  he  thought  the 
whole  transaction  was  crooked.  The  defendant's  reply  was  that  "he 
had  a  good  many  names  of  people.  He  would  talk  about  people  who 
knew  him, —  how  well  they  conducted  themselves.  It  was  all  a 
mistake."     Evidence  was  also  offered,  showing  that  on  the  20th  March, 
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1892,  the  defendant  passed  upon  the  witness  Garner  another  check,  for 
$100,  drawn  by  himself  upon  the  same  bank,  which  was  protested  for  non- 
payment, and  not  paid;  and  also,  before  the  return  of  this  Iowa  check, 
last  mentioned,  the  defendant  had  deposited  with  the  witness  another 
check  for  $100,  drawn  on  the  First  National  Bank  of  Asbury  Park,  which 
check  was  returned  unpaid,  the  check  containing  the  letters  ^'N.  A.," 
which,  the  witness  said,  meant,  "No  account."  The  check  upon  which 
the  defendant  obtained  the  money  from  the  complainant,  signed  ^'  E. 
Thomas,"  and  the  check  drawn  upon  the  same  bank,  upon  which  the 
defendant  obtained  the  money  from  the  witness  Gamer,  signed  "E.  A. 
Pinckney,"  the  district  attorney  claimed  the  right  to  show  to  the  jury, 
and  ask  them  to  compare  them.  This  was  objected  t^upon  the  part  of 
the  defendant,  and  the  court  ruled  that  the  district  attorney  might  show 
them  to  the  jury,  in  order  to  show  the  fraudulent  intent  of  the  accused; 
and  the  district  attorney  thereupon  exhibited  the  checks  to  the  jury,  and 
asked  them  to  compare  the  signatures  of  the  two  checks.  The  case  hav- 
ing been  submitted  to  the  jury,  the  defendant  was  convicted,  and  from 
the  judgment  thereupon  entered  this  appeal  is  taken. 

It  is  urged  upon  the  part  of  the  defendant  that  there  was  no  legal  proof 
that  any  of  the  represenations  made  by  Ihe  defendant  at  the  time  of  pro^ 
curing  the  cashing  of  this  check  were  false.  There  is  no  doubt  that  there 
is  no  direct  proof  of  the  falsity  of  these  representations.  It  is  not  neces- 
sary, in  order  to  establish  false  representations,  that  the  proof  should  be 
direct;  but  such  evidence  must  be  given,  and  such  facts  established,  as 
tend  legitimately  and  necessarily  to  show  the  existence  of  such  intent. 
It  appears  from  the  evidence  in  this  case,  by  competent  testimony,  that 
this  check  was  sent  for  the  purpose  of  collection,  and  returned,  protested, 
for  nonpayment,  and  that  one  of  the  witnesses  had  an  interview  with 
the  defendant,  in  which  he  stated  that  the  bank  had  written  that  the 
party  signing  the  check  was  a  myth,  and  that  defendant  had  been  draw- 
ing fraudulently  upon  the  bank;  and  the  only  reply  that  the  defendant 
made  to  this  statement  was  that  he  would  make  it  good.  The  jury  had 
a  right,  upon  testimony  showing  that,  when  the  defendant  was  charged 
with  drawing  a  check  purporting  to  be  signed  by  a  mythical  person,  he 
made  no  denial,  to  find  that  such  was  the  actual  fact;  and  therefore  the 
evidence  upon  this  branch  of  the  case  tended  to  show  that  the  representa- 
tions made  by  the  defendant  were  absolutely  false. 

But  we  think  fatal  error  was  committed  in  submitting  the  check  pur- 
porting to  be  drawn  by  Thomas,  and  the  one  purporting  to  be  drawn  by 
Pinckney,  to  the  jury,  for  the  purpose  of  comparison  of  handwriting. 
It  is  apparent  upon  an  inspection  of  the  statute  (chapter  36  of  the  Laws 
of  1880,  as  amended  by  chapter  555  of  the  Laws  of  1888)  that  the  jury, 
independent  of  testimony  in  regard  to  handwriting,  are  not  permitted  to 
become  witnesses  simply  upon  an  inspection  and  comparison  of  hand- 
writing. Section  1  of  the  act  of  1880  provides  that  comparison  of  a 
disputed  writing  with  any  writing  proved  to  the  satisfaction  of  the  court 
to  be  genuine  shall  be  permitted  to  be  made  by  witnesses  in  all  trials 
and  proceedings,  and  such  writings,  and  the  evidence  of  witnesses  re- 
specting the  same,  may  be  submitted  to  the  court  and  jury  as  evidence 
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of  the  genuineness  or  otherwise  of  the  writing  in  dispute.  By  the  Laws 
of  1888  this  rule  was  enlarged  by  the  addition  of  a  section  providing 
that  comparison  of  a  disputed  writing  with  any  writing  proved  to  the 
satisfaction  of  the  court  to  be  the  genuine  handwriting  of  any  person 
claimed  on  the  trial  to  have  made  or  executed  the  disputed  instrument 
or  writing  shall  be  permitted,  and  submitted  to  the  court  and  jury,  in 
like  manner;  the  words  '4n  like  manner"  referring  to  the  manner  pro- 
vided in  the  first  section.  Therefore,  it  is  apparent  that  the  submission 
of  a  writing  to  a  jury  must  be  in  connection  with  the  testimony  of  wit- 
nesses in  regard  to  the  validity  or  authorship  of  the  various  handwritings; 
md  that,  independent  of  the  examination  of  witnesses,  such  handwrit- 
ings cannot  be  submitted  to  the  jury  for  the  purpose  of  arbitrary  com- 
parison by  them.  In  other  words,  the  handwriting  can  only  be  inspected 
by  the  jury  in  aid  of  the  testimony  of  witnesses  in  reference  to  the  au- 
thorship of  the  handwritings  in  question.  In  the  case  at  bar,  without 
any  testimony  tending  to  show  that  these  checks  were  signed  by  the 
same  individual,  they  were  submitted  to  the  jury.  The  jury  thus  be- 
came original  witnesses,  to  determine  the  question  according  to  their 
own  sweet  will  or  fancy.  We  do  not  think  that  any  such  practice  was 
intended,  under  the  laws  in  question,  and  that  the  submission  of  these 
signatures  by  the  district  attorney  to  the  jury  for  arbitrary  comparison 
was  error. 

It  is  not  necessary  to  consider  other  points  in  the  case,  in  which  error 
was  committed,  but  it  is  apparent  that  the  defendant  may  have  sufifered 
injustice  by  the  submission  of  the  checks  in  question  to  the  jury.  The 
ooQvictioQ  must  be  reversed,  and  a  new  trial  ordered.     All  concur. 


(07  Hun,  488.) 

AMERICAN  NAT.  BANE  OF  PROVIDENCE  v.  GRACE. 

(Bopreme  Court,  General  Term,  First  Department.    February  17, 1898.) 

DiGBrr— PLBADme. 

Where,  in  an  action  for  deceit,  a  statement  of  the  character  of  the  deceit 
practiced  is  fally  set  forth,  together  with  allegations  that  fraudulent  repre- 
sentations were  made  with  the  intent  to  deceive  plaintiff,  and  that  defendant 
"was  then  informed  and  knew  of  facts  and  circumstances  sufficient  to  charge 
him  with  knowledge  of  the  falsity  thereof. "  the  latter  allegation  is  not  ob- 
scure, and  a  motion  to  make  it  more  definite  should  not  be  granted. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  American  National  Bank  of  Providence,  R.  I.,  against 
William  R.  Grace  to  recover  damages  for  fraud  and  deceit.  From  an 
order  granting  a  motion  to  make  the  complaint  more  definite  and  cer- 
tain, plaintiff  appeals.     Reversed. 

For  appeal  from  order  overruling  a  demurrer  to  the  complaint,  see  18 
N.  Y.  Supp.  745. 

Ai^ed  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOL- 
LETT,  JJ. 

James  H.  Townsend,  Jr.,  for  appellant. 

Coudert  Bros.,  (F.  R.  Coudert,  of  counsel,)  for  respondent. 
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PER  CURIAM.  The  action  is  for  fraud  and  deceit,  by  which,  as 
alleged,  the  plaintiff  was  induced  to  purchase  of  the  defendant  two 
promissory  notes,  and  to  pay  therefor  the  sum  of  $19,600.  A  state- 
ment of  the  character  of  the  deceit  and  fraud  practiced  is  fully  set  forth; 
but  instead  of  the  usual  averment  that  the  false  representations  were 
knowingly  made,  and  material  fitcts  which  should  have  been  communi- 
cated to  the  plaintiff  were  suppressed,  the  complaint  in  one  of  the  para- 
graphs thus  alleges: 

''Seventh.  That,  as  plaintiff  has  been  informed  since  the  failare  of  said  firm  of 
Grant  &  Ward,  and  verily  believes,  the  said  statements  and  representatioBS  made 
by  the  defendant  to  plaintiff,  as  aforesaid,  were  each  and  every  one  false  and 
fraudulent  at  the  time  they  were  made,  and  were  Icnown  by  the  defendant  to  be 
false  and  fraudulent  when  he  made  them;  that  said  statements  and  representa- 
tions were  calculated  to  deceive' the  plaintiff,  and  the  same  were  made  by  the  de- 
fendant with  the  intent  to  deceive  and  defraud  this  plaintiff;  and  in  making  said 
statements  and  representations  the  defendant  assumed  and  intended  to  and  did 
convey  to  plaintiff  the  impression  that  he  had  actual  knowledge  of  the  matters 
so  stated  and  represented  when  defendant  was,  at  the  time,  conscious  that  he  had 
DO  such  knowledge,  and  was  then  informed  and  knew  of  facts  and  circumstances 
•nfllcient  to  charge  him  with  knowledge  of  the  falsity  thereof,  which  facts  and 
circumstances  were  unknown  to  this  plaintiff,  and  which  defendant  then  knew 
were  unknown  to  this  plaintiff,  and  which  defendant  fraudulently  suppressed 
and  concealed  from  this  plaintiff. " 

It  will  thus  be  seen  that,  after  fully  setting  forth  in  the  complaint 

the  false  statements,  the  defendant's  knowledge  that  they  were  false  is 
thus  alleged  in  two  ways:  First,  that  defendant  knew  his  statements 
to  be  fialse;  and,  second,  that  he  knew  of  facts  and  circumstances  suffi- 
<nent  to  charge  him  with  knowledge  of  the  falsity  of  his  statements.  It 
is  insisted  that  this  second  allegation  is  indefinite  and  uncertain,  and  it 
is  from  the  order  compelling  an  amendment  of  the  complaint  in  this 
particular  that  this  appeal  is  taken. 

It  is  urged  that  the  defendant  midtook  his  remedy,  which  should 
have  been  for  a  bill  of  particulars,  instead  of  a  motion  to  make  the  com- 
plaint more  definite.  The  distinction  between  the  two  has  heea  fre- 
quently pointed  out,  and,  as  said  in  Rouget  v.  Haight,  (Sup.)  10  N.  Y. 
Supp.  7&3,  they  show  ''how  slight  a  difference  may  exist  between  the 
conditions  requiring  the  application  of  the  one  or  the  other."  In  the 
case  last  cited  the  rule  was  thus  stated: 

"It  appears  to  be  settled  that  if  the  charge  or  defense  be  definitely  stated,  al- 
though the  statement  involves  details,  it  is  sufficient  to  put  the  party  to  an  appli- 
cation for  a  bill  of  particulars,  and  compels  him  to  resort  to  that  remedy,  although 
the  result  of  either  application  would  be  the  same^ " 

And  in  Jackman  v.  Lord,  (Sup.)  0  N.  Y.  Supp^  200,  the  presiding 
justice  of  this  court  said: 

**  We  do  not  understand  that,  when  a  general  allegation  in  the  complaint  is 
sufficient  to  make  a  good  cause  of  action,  the  court  can  compel  the  allegation  of 
apecific  facts  leading  to  the  conclusions  alleged  in  the  complaint" 

Again,  in  Brownell  v.  Bank,  18  Wkly.  Dig.  871,  it  was  held  that  if, 
looking  at  the  complaint,  the  court  can  see  with  ordinary  certainty  the 
meaning  of  the  different  allegations,  and  the  cause  of  action  intended  to 
be  set  up  by  them*  the  pleading  is  not  indefinite.     And  in  Cook  ^, 
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Matteson,  (Saper.  Ct.  Boff.)  11  N.  T.  Snpp.  678,  oHing  the  last  case, 
it  was  said: 

"The  motion  is  to  be  determined  upon  an  inspection  of  the  pleading,  and  ft, 
from  Buch  inepection.  the  court  can  see  with  reasonable  certainty  the  meaning 
of  the  allegations,  and  the  cause  of  action  intended  therein  to  be  set  forth,  the 
pleading  will  bo  held  saffident  to  resist  a  motion  to  maice  It  more  definite.  * 

Applying  these  rulings,  or  taking  the  one  which  the  respondent  fur- 
nishes, viz.  that  where  a  specific  allegation  is  obscure  the  remedy  is  by 
motion  to  make  more  definite  and  certain,  we  think  the  conclusion  to 
be  reached  upon  an  inspection  of  the  pleadings  is  against  the  view  con- 
tended for  by  respondent.  We  fail  to  see  in  what  respect  the  specific 
allegation  is  obscure.  It  is  true  that  the  evidence  to  establish  this  alle- 
gation is  not  set  forth,  nor  is  that  necessary  in  a  pleading.  Upon  read- 
ing this  complaint,  no  doubt  can  exist  as  to  what  the  allegation  means. 
It  is  a  statement  that  the  defendant  '^knew  of  facts  and  circumstances 
sufficient  to  charge  him  with  knowledge  of  tbe  falsity  thereof."  This 
is  but  a  statement  that  the  defendant  had  reasons  for  knowing  that  the 
representations  made  were  false,  that  they  were  not  known  to  the 
plaintiff,  and  they  were  such  that  good  faith  on  the  part  of  the  defend- 
ant required  him  to  make  them  known  to  the  plaintiff.  We  agree  with 
the  appellant  that  the  efieot  of  granting  the  motion  would  be  to  compel 
a  disclosure  of  its  evidence,  because  to  require  a  statement  of  the  facts 
and  circumstances  known  by  the  defendant,  and  which  are  datmed  to 
have  been  sufficient  to  charge  him  with  knowledge  of  the  falsity  of  the 
representations,  is  but  asking  the  plaintiff  to  disclose  what  evidence  he 
has  of  defendant's  knowledge  in  this  particular.  We  do  not  think  that 
there  is  anything  indefinite  or  uncertain  in  the  allegation;  and  where, 
as  here,  the  charge  relates  to  facts  which  must  be  shown  to  have  been 
within  the  knowledge  of  the  defendant,  he  is  not  entitled  to  the  relief 
sought.  Besides,  as  said  in  Williams  ▼•  Folsom,  (Sup.)  10  N.  Y. 
Supp.  895,  ^'allegations  of  fraud  are  not  required  to  be  stated  with 
gremt  particularity."  We  are  of  opinion,  therefore,  that  the  motion 
should  not  have  been  granted,  and  the  order  appealed  from  is  therefore 
reversed,  with  costs  and  disbursements,  and  the  motion  denied. 


JAM£&  T.  WORE. 

(Sapreme  Coart,  General  Term.  First  Department    Febraary  17, 1898.) 

Appeal— SsTTLBMifiifT  of  Casb— Action  or  Tbial  Coubt. 

The  action  of  a  trial  coart  in  denying  the  resettlement  of  a  case  is  conda- 
Bive  on  the  appellate  court,  where  it  is  not  apparent  that  there  has  been  a 
denial  of  a  substantial  right. 

Same— STATEifKHT— Time  of  Oommekcero  Acnow. 

Gen.  Rule  Pr.  41,  proTides  that,  when  an  appeal  is  noticed  for  a  general 
term,  appellant  shall  furnish  a  statement  showing  the  time  of  the  commence- 
ment of  the  action.  Held,  that  the  rule  would  be  satisfied  by  stating  that  an 
action  was  commenced  **  on  or  about "  a  certain  date,  and  a  motion  to  reset- 
tie  the  case,  by  inserting  such  words  before  the  date,  sbould  have  been  al- 
lowed in  an  action  at  law  on  the  ground  of  fraud,  where  it  was  contended 
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that,  if  the  date  was  stated  positively,  it  miffht  be  construed  at  a  waiver  of  the 
point  raised  on  the  trial  that  the  action  at  law  for  fraud  was  commenced  after 
an  action  for  an  accounting  in  regard  to  the  same  matter. 
8.  Same— IfisuBS  Involved. 

Where  the  issue  is  whether  plaintiff  first  commenced  an  action  in  equity  for 
an  accounting,  and  was  thereby  precluded  from  bringing  an  action  at  law  for 
fraud,  and  plaintiff's  amendment  to  defendant's  proposed  case  on  appeal  that 
the  words  in  equity  suit,  **  which  were  not  used  on  the  trial,  be  inserted  in 
the  summons  of  the  second  action,  is  allowed,  a  motion  to  resettle  the  case, 
by  striliing  out  the  amendment,  should  be  granted,  since  the  trial  Judge 
should  not  have  determined  the  issue  in  plaintiff's  favor  on  the  settlement  of 
the  case. 

Appeal  from  special  term,  New  York  county. 

Action  by  Edward  0.  James  against  James  Henry  Work.  From  an 
order  denying  a  motion  for  resettlement  of  the  amended  case  on  appeal, 
defendant  appeals.     AflSrmed  in  part  and  reversed  in  part. 

The  action  was  based  on  alleged  fraudulent  representations  made  between 
February,  1884,  and  May.  1884,  by  defendant,  as  to  the  solvency  of  the  firm 
of  Grant  &  Ward  and  the  existence  of  certain  contracts,  by  which  plaintiff  was 
induced  to  intrust  to  defendant  large  sums  of  money  which  he  claims  were  lost 
by  such  deceit  Another  action  was  brough't  by  plaintiff  against  the  same  de- 
fendant, in  which  defendant  was  asked  to  account  for  profits  alleged  to  have  been 
made  by  him  in  the  various  transactions.  On  February  11, 1890.  plaintiff  made  a 
demand  on  defendant  for  certain  extra  profits  which  he  had  not  accounted  for. 
and  served  the  following  summons  on  him:  **  Edward  O.  James,  Plaintiff,  against 
James  H.  Work,  Defendant.  Summons.  Tou  are  hereby  summoned  to  answer 
the  complaint  in  this  action,  and  to  serve  a  copy  of  vour  answer  on  the  plaintiff's 
attorney  within  twenty  days  after  the  service  of  this  summons,  exclusive  of  the 
day  of  service,  and,  in  case  of  your  failure  to  appear  or  answer,  judgment  will  be 
taken  against  you  by  default  for  the  relief  demanded  in  the  complaint. "  On  Feb- 
ruary 12,  1890,  plaintiff  served  another  summons  on  defendant,  which,  with  the 
proof  of  service,  (Exhibit  L4;,)  was  as  follows:  ** Edward  0.  James,  Plaintiff, 
against  James  H.  Work,  Defendant.  Summons.  To  the  Above-Named  Defend- 
ant. Tou  are  hereby  summoned  to  answer  the  complaint  in  this  action,  and  to 
serve  a  copy  of  your  answer  on  the  plaintiff's  attorney  within  twenty  days  after 
the  service  of  this  summons,  exclusive  of  the  day  of  service,  and,  in  cas«  of  your 
failure  to  appear  or  answer.  Judgment  will  be  taken  against  you  by  default  for 
the  relief  demanded  in  the  complaint."  Robert  McO.  Robinson,  being  duly 
sworn,  says  that  he  is  of  the  age  of  31  years  and  upwards:  that  on  the  12th  day  of 
February.  1890,  between  the  hours  of  2  F.  M.  and  3  P.  M..  at  No.  2  Wall  street, 
New  York  city,  he  served  James  H.  Work,  the  defendant  herein,  with  the  an- 
nexed summons,  by  delivering  to  the  same  and  by  leaving  a  copy  of  the  same  with 
said  defendant  personally;  and  he  further  says  that  he  knew  the  person  served 
to  be  the  person  mentioned  and  described  in  said  summons,  and  to  be  the  defend- 
ant in  this  action.  On  March  22, 1890.  two  complaints— one  in  an  action  for  fraud, 
and  one  in  an  action  for  an  accounting— were  served  together.  It  was  claimed 
by  defendant  on  the  trial  that  by  making  the  demand  on  February  lltb,  and  serv- 
ing a  summons  immediately  afterwards,  plaintiff  elected  to  ratify  the  agency  of 
deiendant,  and  to  sue  him  as  such  agent  for  an  accounting,  and.  by  serving  the 
summons,  did  then  commence  a  suit  for  such  accounting,  and  was  thereby  pre- 
cluded from  afterwards  bringing  an  action  at  law  for  fraud. 

Plaintiff's  amendments  Nos.  1  and  151  to  defendant's  proposed  case  on  appeal, 
which  were  allowed,  were  as  follows:  Amendment  No.  1:  **0d  page  1  strike  out 
lines  13  to  17,  inclusive,  and  instead  thereof  insert  as  follows:  *  This  action  was 
commenced  on  the  11th  day  of  February,  1890,  by  service  of  summons.  The  com- 
plaint was  served  on  the  22d  day  of  March,  1890.  The  answer  of  the  defendant 
wap  served  on  the  11th  day  of  April,  1890.  The.'"  Amendment  No.  151:  **0n 
page  190,  in  line  15,  after  the  word  'summons'  insert  'in  equity  case,'  and  be 
tween  lines  16  and  17  insert  the  summons  and  proof  of  service,  Exhibit  L4,  in 
fulL" 

Argued  before  VAN  BRUNT,  P.  J,,  and  O'BRIEN  and  FOL- 
LETT,  JJ. 
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Adolph  L.  Pincoffs,  (Noah  Davis,  of  counsel,)  for  appellant. 
Edward  C.  James,  in  pro.  per. 

PER  CURIAM.  Appeals  seeking  to  review  the  action  of  the  trial 
judge  in  settling  a  case  are  not  regarded  with  favor,  and  the  decision  of 
the  trial  judge  is  conclusive  upon  the  appellate  tribunal,  except  in  cases 
where  it  is  apparent  that  there  has  been  upon  the  resettlement  a  denial 
of  a  substantial  right.  This  view  disposes  of  all  the  questions  raised  on 
this  appeal,  excepting  two,  relating  to  the  1st  and  151st  amendments, 
which  were  allowed,  and  which,  on  motion,  the  trial  judge  refused  to 
strike  out. 

The  first  amendment  refers  to  the  preliminary  statement  which,  by  the 
rules,  is  required  to  be  inserted  in  the  case, — ^as  to  when  the  action  was 
begun.  The  rule^  would  be  satisfied  by  the  insertion  of  the  words  ''on 
or  about "  February  11th,  instead  of  fixing  the  date  as  positively  of  the 
11th  of  February;  and  in  view  of  the  stress  placed  upon  the  position  of 
the  appellant  that,  if  the  date  were  stated  positively,  it  might  be  con- 
strued into  a  waiver  of  the  point  raised  upon  the  trial,  we  think  it  should 
be  aUowed.  The  reasons  for  this  conclusion  are  more  apparent  when 
we  come  to  consider  the  151st  amendment,  by  which  it  was  sought  to 
have  inserted  "after  the  word  'summons'  the  words  'in  equity  suit,'" 
which  words  sought  to  be  inserted  were  not  used  upon  the  trial.  It  is 
not  disputed  but  that  the  defendant  then  made  the  point  that  the  equity 
suit  was  first  commenced,  and  that  thereby  the  plaintiff  was  precluded 
from  afterwards  bringing  an  action  at  law  for  fraud,  and  that  the  plain- 
tiff's evidence  was  directed  to  showing  that  this  contention  was  un- 
founded, and  that  the  summons  marked  "14"  was  the  summons  in  the 
equity  suit.  This,  however,  was  the  point  at  issue  between  the  parties; 
and  we  think  that  the  trial  judge  should  not  have  determined  this  in 
plaintiff's  favor,  upon  the  settlement  of  the  case,  which  is  the  result  of 
now  characterizing  the  summons  offered  in  evidence  by  the  words  "  in 
the  equity  suit."  The  summons  with  the  proof  of  service,  or  the  ex- 
hibit just  as  it  was  presented,  and  with  the  offer  made  at  the  time  it  was 
presented,  are  entirely  proper,  and  will  appear  in  the  case  as  settled. 
This,  supplemented  with  the  testimony  on  the  part  of  the  plaintiff, 
places  the  plaintiff's  rights  with  respect  to  this  question  in  the  same  po- 
sition as  they  were  upon  the  trial.  We  think,  therefore,  that  the  order 
denying  the  motion  for  the  resettlement  in  respect  to  these  two  amend- 
ments should  be  reversed,  and  in  all  other  respects  affirmed,  without 
costs  to  either  party.     All  concur. 

iQen.  Role  Pr.  41  requires  that,  *'wheii  an  appeal  is  noticed  for  a  general  term. 
•  •  •  the  appellant  shall  famish  *  *  *  a  statement  showing  the  time  of 
tlie  commencement  of  the  suit  * 
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(07  Han,  88a.) 

LIS00M6  ▼.  AGATE  et  aL 

(Supreme  Court,  General  Term,  First  Department    February  17, 1896.) 

1.  Appbaii— Objections  not  Raised  Below— Account  Stated. 

Where  plaintiff  sues  for  wages  unpaid  and  money  expended,  and  defend- 
ants, in  their  answer,  set  up  a  counterclaim  for  moneys  wrongfully  withheld, 
and  plaintiff  replies  by  a  general  denial,  and  does  not  plead  a  settlement  or 
account  stated,  and  no  objection  is  taken  on  the  trial  to  evidence  offered  by 
defendants  to  show  that  an  item  charged  in  an  account  theretofore  rendered 
by  plaintiff  as  paid  over  for  rents  recelTed  in  April  was  received  for  rents 
previous  to  that  time,  such  objection  is  deemed  waived,  and  it  cannot  be 
insisted  on  appeal  that  the  item  was  a  part  of  an  account  stated,  and  could 
not  be  questioned,  unlesa  surcharged  or  falsified  by  proper  ayennanta  in  the 
answer. 

8.  Account  Stated— IifFXACHKENT  tob  Fraud. 

Where  the  evidence  shows  that  an  account  stated  is  fraudulent.  It  may  be 
inquired  into,  though  not  surcharged  or  falsified  in  the  pleading  of  the  party 
questioning  it. 

8*  Evidence— Opinion  of  Witness. 

Where  one  member  of  a  partnership  employed  to  do  certain  work  on  • 
house  testifies  that  he  generally  superintended  the  work  in  question,  and  hia 
partner  kept  the  books,  a  question  as  to  whether  he  gave  his  partner  • 
correct  statement  of  his  transactions  with  plaintiflE  as  they  took  place,  for 
entry  in  the  ledger,  was  not  objectionable,  as  calling  for  his  opinion* 

Appeal  from  judgment  entered  aa  report  of  referee. 

Action  by  Alfred  A.  Liscomb  i^inst  Sarah  K.  Agate,  aa  executrix, 
William  Allen  Butler  and  William  Allen  Butler,  Jr.,  as  executors,  of 
the  will  of  Frederick  K.  Agate,  deceased,  to  recover  for  services  as 
agent,  for  money  expended,  and  damages  for  wrongful  dischai^e. 
There  was  a  judgment  in  favor  of  defendants,  and  plaintiff  appeals. 
Affirmed. 

For  former  report,  see  4  N.  Y.  Supp.  167. 

This  action,  begun  May  11,  1888,  is  for  the  recovery  (1)  for  services 
as  an  agent  in  care  of  an  apartment  house  during  March  and  April, 
1888,  at  the  agreed  price  of  (432.32;  (2)  for  $448.60,  money  expended 
in  caring  for  an  apartment  bouse  in  March  and  April,  1888;  (3)  for 
$10,000  damages  for  the  alleged  wrongful  discharge  of  plaintiff  by 
defendants  from  their  service  on  May  1,  1888,  two  years  before  the 
end  of  the  term  for  which  he  bad  engaged.  The  defendants  by  their 
answer  admitted  that  plaintiff's  salary  for  March  and  April,  1888,  had 
not  been  paid,  but  denied  any  knowledge  in  respect  to  the  expenditures 
claimed.  They  admitted  that  they  discharged  the  plaintiff  on  the  1st 
of  May,  1888,  and  allied  that  it  was  for  a  sufficient  cause.  They  also 
alleged,  by  way  of  counterclaim,  that  the  plaintiff  was  indebted  to 
them  in  the  sum  of  $200  for  rent  of  rooms  for  March  and  April,  1888; 
that  he  had  retained,  unaccounted  for,  laige  sums  collected  from  the 
tenants  of  the  apartment  honse,  and  had  wrongfully  received  commis- 
sions upon  the  purchase  of  supplies  for  the  house,  in  a  considerable 
sum.  The  referee  found  that  the  defendants  were  indebted  to  the 
plaintiff  for  the  sums  claimed  for  wages  and  moneys  expended,  which, 
with  interest  added,  amounted  to  $1,064.95,  and  that  the  plaintiff  was 
discharged  for  a  sufficient  cause.  He  also  found  that  the  plaintiff  had 
wrongfully  received  $51.80  commissions  from  persons  from  whom  he 
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had  pofchaded  supplies  for  the  house;  that  h«  was  indebted  in  the  sum 
of  $241.76  for  the  rent  of  rooms  for  March  and  April,  1888;  and  that 
he  was  indebted  for  rents  ooUected,  and  not  paid  over,  in  the  sum  of 
$1,544.78;  which  items  aggregate  $1,848.34,  from  which  $1,064.95 
was  deducted,  and  a  judgment  given  for  the  defendants  for  $773.39. 

Argue<i  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOI^ 
LETT,  JJ, 

Donobue,  Newcombe  &  Oardozo,  (Benjamin  N.  Oardoao,  of  counsel,) 
for  appellant. 
Holt  &  Butler,  (George  C.  Holt,  of  counsel,)  for  respondents. 

FOLLBTT,  J.  But  three  errors  are  uiged  as  grounds  for  a  reversal 
of  the  jndgment:  (1)  That  the  referee  erroneously  disallowed  the 
plaintiff  $800  paid  by  him  on  account  of  rents  collected;  (2)  the  referee 
erred  in  permitting  the  witness  Iiord  to  answer  a  question  which  was 
objeeted  to  by  the  plaintiff;  (8)  the  referee  erred  in  receivipg  in  evi- 
denee  the  acoonnt  book  of  John  Law  <&  Co. 

The  payment  of  the  disputed  item  of  $800  by  plaintiff's  check 
dated  April  28,  1887,  is  conceded  by  the  litigants,  and  the  only  ques- 
tion  in  respect  to  it  is  whether  it  was  paid  on  account  of  rents  collected 
in  March  or  April,  1887,  or  on  account  of  rents  previously  collected. 
Upon  this  question  the  referee  found  with  the  defendants,  and  we  think 
upon  suflScient  evidence.  The  learned  counsel  for .  the  plaintiff  now 
insist  that  this  item  having  been  charged  by  the  plaintiff  against  rents 
received  after  April,  1887,  in  an  account  rendered  by  him  to  the  defend- 
ants, it  became  part  of  an  account  stated,  and  could  not  be  questioned, 
because  the  defendants  did  nirt,  in  their  answer,  specifically  allege  that 
it  was  erroneously  charged  against  the  March  and  iftpril  rents.  An 
account  stated  is  the  equivalent  of  an  account  settled.  Stenton  v. 
Jemme,  54  N.  Y.  480;  Trueman  v.  Hurst,  1  Term  R.  40.  It  is  a 
rule  of  pleading  that  he  who  seeks  to  open  an  account  stated  or  settled 
must  surcharge  or  falsify,  or  both;  that  is,  if  some  item  is  charged  that 
is  erroneous,  it  must  be  specifically  pointed  out,  which  is  a  falsifica- 
tion. If  some  item  is  omitted,  it  must  be  averred,  which  is  to  sur- 
charge the  account.  Story,  Eq.  Jur.  §  325;  1  Daniell,  Ch.  Pr.  (3d 
Amer.  Ed.)  692.  But  this  rule  of  pleading  may  be  waived  by  the 
parties,  and,  if  the  litigant  against  whom  the  evidence  is  offered  does 
not  object  to  the  testimony  upon  the  ground  that  it  is  unauthorized  by 
the  pleading,  the  point  is  waived.  In  this  case  the  defendants  did  not 
claim  on  an  account  stated,  but  for  moneys  wrongfully  withheld  by  the 
plaintiff,  which  was  set  up  as  a  counterclaim.  The  plaintiff,  in  his 
reply,  contented  himself  with  a  general  denial,  and  did  not  plead  a  settle- 
ment or  account  stated,  nor  was  any  objection  taken  on  the  trial,  in  his 
behalf,  to  the  evidence  as  to  the  state  of  the  accounts,  upon  the  ground 
that  an  account  had  been  stated  or  settled,  which  could  not  be  opened 
unless  surcharged  or  falsified  by  proper  averments  in  the  answer.  This 
question  cannot  be  raised  for  the  first  time  on  appeal.  The  point  has 
been  waived,  even  though  it  had  conclusively  appeared  by  the  evidence. 
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which  it  does  not,  that  the  accoant  embracing  the  $800  item  had 
become  a  stated  one.  There  is  a  rule  of  pleading  which  is  equally  fatal 
io  the  plaintiff's  position.  When  fraud  is  charged  in  an  account,  and 
is  proved,  it  is  a  sufficient  ground  to  open  the  whole  account.  Bruen 
V.  Hone,  2  Barb.  586;  Story,  Eq.  Jur.  523;  Story,  Eq.  PI.  §  801. 
The  defendants  averred  in  their  answer  that  the  plaintiff  had  frauda- 
lently  charged  them  with  the  full  face  of  bills  rendered  by  third  persons 
for  materials  and  labor  furnished,  and  had  received  and  retained  for  his 
own  use,  from  those  persons,  percentages  of  their  amount.  This  fact 
was  found  by  the  referee.  When  the  evidence  shows  that  an  accoant 
stated  is  fraudulent,  it  may,  as  before  stated,  be  inquired  into, 
though  not  surcharged  or  falsified  in  the  pleading  of  the  party  question- 
ing it. 

The  only  other  point  to  which  our  attention  is  called  by  the  counsel 
for  the  appellant  is  raised  by  two  exceptions  taken  at  folios  703  and 
704.  John  Law  and  John  6.  Mc(jowan  were  partners,  under  the  firm 
name  of  John  Law  &  Co.,  who  were  employed  by  the  plaintiff  to  work 
on  the  apartment  house.  The  referee  found  that  $42.76  were  allowed 
by  them  to  Liscomb  as  a  percentage  on  the  accounts  presented  and  paid 
for  work  performed.  Mr.  Law  testified  that  he  generally  superintended 
the  work  on  that  house,  and  Mr.  McGowan  kept  the  books  of  the  firm. 
The  following  question  was  asked  Law  by  the  defendant's  counsel: 

''Question.  Did  you  give  to  Mr.  McGowan  a  correct  atatement  of  your  trans- 
actions with  Mr.  Liscomb.  as  they  took  place,  for  entry  into  the  ledger?  (Objected 
to  as  calling  for  an  opinion  of  the  witness.  Question  allowed,  and  exception 
taken.)  Answer.  Yes,  sir;  invariably.  Q.  And  that  is  so  in  regard  to  all  your 
transactions  with  Mr.  Liscomb?    A.  Yes,  sir.    (ledger  account,  appearing  on 

Sages  75  and  218  of  the  ledger,  offered  in  evidence  by  defendants'  counseL 
objected  to  as  incompetent    Admitted.    Exception  taken.)" 

The  first  objection  is  clearly  untenable.  The  question  did  not  call 
for  an  opinion,  but  for  a  fact.  The  objection  to  the  admission  of  the 
account  was  properly  overruled.  McGowan,  the  other  partner,  had 
previously  testified  that  he  made  all  of  the  entries  in  the  Liscomb 
account,  and  that  he  knew  that  the  work  represented  by  the  entries  had 
been  done,  and  that  the  charges  were  correct,  of  his  own  knowledge. 
He  had  also  testified  that  he  could  not  state  the  items  from  memory, 
but  could  by  refreshing  his  recollection  by  the  book. 

The  judgment  should  be  affirmed,  with  costs.     All  concur. 


In  re  METROPOLITAN  EL.  RY.  CO 

In  re  JONES  et  al. 

(Bnpreme  Conrt,  General  Term,  First  Department.    February  17, 1896.) 

^COKDBICNATION    PbOCSBDIKOS— COMMISSIONERS'  REPORT— MOTION    TO  CONFIRIC 

Laws  1850,  c.  140.  g  17,  providing  that,  on  the  report  being  made  by  the 
commisBioners  of  appraisal  in  proceeding's  to  condemn  land  for  railroad 
purposes,  "the  company  shall  give  notice''  to  the  parties  to  be  affected,  for 
the  confirmation  of  such  report,  etc.,  was  enacted  for  the  purpose  of  enforc- 
ing diligence  on  the  part  of  the  corporation,  and  to  insure  toproperty  own- 
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ers  notice  of  an  application  for  confirmation  of  a  report,  and  does  not  limit 
the  rigbt  of  such  application  to  the  company,  but  such  motion  may  be  made 
by  the  owners. 

Appeal  from  special  term,  New  York  county. 

Application  by  the  Metropolitan  Elevated  Railway  Company  to  con- 
demn certain  real  estate  in  the  city  of  New  York.  Prom  an  order  grant- 
ing a  motion  by  the  property  owners  to  confirm  the  report  of  the  com- 
missioners awarding  the  damages  for  the  appropriation  of  Parcel  No. 
7,  forming  a  part  of  the  premises  known  as  "Nos.  31  and  33  Veeey 
Street,"  in  said  city,  the  railway  company  appeals.     AflSrmed. 

The  contention  of  the  appellant  is  that  the  property  owners  were  un- 
authorized to  move  for  a  confirmation  of  the  report,  and  that  a  con- 
firmation, on  their  motion,  against  the  objection  of  the  petitioner,  was 
erroneous.  It  is  claimed  that  only  the  company  could  make  such 
motion,  and  to  support  this  position  it  relies  on  the  statute  of  1850, 
cited  in  the  opinion. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  POLLETT,  JJ. 

Da  vies  &  Rapallo,  (Julien  T.  Da  vies  and  William  H.  Godden,  of 
oounsel,)  for  appellant. 
Robert  S.  Rudd  and  James  M.  Hunt,  for  respondents. 

PER  CURIAM.  This  proceeding  was  begun  in  September,  1889, 
and  is  not  affected  by  chapter  23  of  the  Code  of  Civil  Procedure,  which 
went  into  effect  May  1,  1890.  The  court,  having  jurisdiction  of  the 
proceedings,  could  entertain  any  motion  by  either  party  necessary  to 
give  eflScacy  thereto.  The  provisions  of  section  17,  c.  140,  of  the 
Laws  of  1850,*  in  regard  to  the  company  giving  notice  of  confirmation, 
were  enacted  for  the  purpose  of  enforcing  diligence  upon  the  part  of  the 
corporation  in  bringing  the  proceedings  to  a  conclusion,  and  to  insure 
to  the  parties  against  whom  the  company  was  moving  notice  of  the  ap- 
plication for  confirmation  of  a  report.  The  company  could  not  dis- 
continue the  proceeding  without  an  application  to  the  court,  the  court 
fixing  such  terms  as  it  might  deem  proper  as  a  condition  of  such 
discontinuance.  It  follows,  therefore,  that,  unless  the  company  desired 
to  discontinue,  the  court  might,  upon  motion  of  the  property  holder, 
give  efficacy  to  the  report  of  the  commissioners  by  the  confirmation  of 
the  same.  The  order  appealed  from  should  be  affirmed,  with  $10 
costs  and  disbursements. 

'Laws  1860,  c.  140.  §  17,  relatiD^  to  the  confirmation  of  the  report  of  the  com- 
missioners of  appraisal  in  proceedings  to  condemn  land  for  railroad  purposes,  is 
u  follows:  "Sec.  17.  On  such  report  being  made  by  said  commissioners  the 
company  shall  give  notice  to  the  parties,  or  their  attorneys,  to  be  affected  by  the 
proceedings,  according  to  the  rules  and  practice  of  said  court,  at  a  general  or 
special  term  thereof,  for  the  confirmation  of  such  report;  and  the  court  shall 
thereupon  confirm  such  report,  and  shall  make  an  oraer  containing  a  recital  of 
the  substance  of  the  proceedings  in  the  matter  of  the  appraisal,  and  a  description 
of  the  real  estate  appraised,  for  which  compensation  is  to  be  made;  and  shall  also 
direct  to  whom  the  money  is  to  be  paid,  or  in  what  bank,  and  in  what  manner,  it 
shall  be  deposited  by  the  company.  * 
v.22N.Y.B.no.2— 9 
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HECLA  CONSOLIDATED  GOLD  MIN.  00.  ▼.  O'NEILL. 
(Supreme  Court,  General  Term,  First  Department     February  17,  1898.) 

1.  JmwMBHT— Bftrt  on  Default  aftbb  Sustainiho  Dbbcubrbb  to  AwawKR. 
.  Where  a  demurrer  interposed  to  an  answer  is  duly  sustained,  and  an  order 
or  interlocutory  Judgment  is  duly  entered,  directing  the  entry  of  final  Judg- 
ment for  the  relief  demanded  in  the  complaint,  with  costs,  unless  defendant 
should  serve  an  amended  answer  and  pay  certain  costs  within  a  specified 
time,  plaintiff  is  entitled  to  enter  up  final  Judgment  without  any  further 
direction  from  the  court  after  defendant  is  in  dfefault  for  failure  to  amend 
his  answer,  though  the  action  is  equitable  in  its  nature. 

t»  Afpbal  fboh  FiNAii  Judgment— Rbvikw  of  Taxation  op  Oostb. 

No  question  as  to  thci  taxation  of  costs  can  be  raised  on  appeal  from  the 
final  Judgment,  aa  the  taxation  of  costs  forms  no  part  of  the  Judgment 
roll;  and  if  costs  are  inserted  without  taxation,  it  is  simply  an  irregnlmrlty 
on  the  part  of  the  clerk,  which  muat  be  corrected  on  motion. 

Appeal  from  special  term ,  New  York  county. 

Action  by  the  Hecla  Consolidated  Gold  Mining  Company  against 
William  L.  O'Neill  to  compel  defendant  to  execute  an  assignment  to 
plaintiff  of  three  mining  claims  held  by  him  under  a  trust  de^.  From 
a  final  judgment  entered  on  sustaining  a  demurrer  to  the  answer,  d^ 
fendant  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J. ,  and  O'BRIEN  and  FOLLETT,  JJ. 

W.  L.  O'Neill,  for  appellant. 
J.  N.  Hayes,  for  respondent. 

VAN  BRUNT,  P.  J.  This  action  was  commenced  to  procure  equi- 
table relief  against  the  defendant.  A  demurrer  was  interposed  to  the 
defendant's  answer,  which  was  duly  sustained,  and  an  order  and  inter- 
locutory judgment  were  duly  entered,  directing  the  entry  of  final  judg- 
ment for  the  relief  demanded  in  the  complaint,  with  costs,  unless  the 
defendant  should  serve  an  amended  answer  and  pay  certain  costs  within 
10  days.  The  defendant  appealed  from  the  interlocutory  judgment  so 
entered  to  the  general  term,  and  subsequently,  the  defendant  having 
failed  to  serve  an  amended  answer,  or  pay  the  costs,  or  stay  the  plain- 
tifi*  pending  his  appeal  from  the  interlocutory  judgment,  a  final  judg- 
ment was  entered  for  the  relief  demanded  in  the  complaint,  and  from 
this  final  judgment  this  appeal  was  taken. 

The  grounds  which  are  presented  upon  this  appeal  are— First,  that 
the  clerk  had  no  jurisdistion  to  enter  a  judgment  without  an  applica- 
tion having  first  been  made  to  the  court;  and,  second,  that  the  costs 
which  were  inserted  in  the  final  judgment  were  not  taxed  or  adjusted 
by  the  clerk  in  any  way  as  required  by  the  provisions  of  the  Code.  It 
is  urged  that,  this  being  an  equitable  action,  and  not  one  on  contract, 
the  plaintiff  was  not  entitled,  as  of  course,  to  final  judgment,  without 
the  direction  of  the  court  for  such  judgment  against  the  defendant  upon 
an  alleged  default;  and  it  is  claimed  that  there  was  in  fact  no  such  di- 
rection; and,  further,  that  there  was  no  direction  that  the  plaintiff  was 
entitled  to  costs.  Upon  an  examination  of  the  record,  it  will  appear 
that  these  points  are  manifestly  not  well  taken.     Upon  the  trial  of  the 

Digitized  by  VjOOQIC 


Sup.  Ci.3  JUTTNACHT  V.  SLBVIN*  181 

demnzrer,  there  was  an  i^pplication  for  jadgmeat,  because  of  the  insuf- 
flcieDcy  of  the  answer;  and  the  court,  having  held  the  answer  to  be  in- 
sufficient, by  sustaining  the  demurrer,  directed  an  interlocutory  judg- 
ment by  which  the  demurrer  was  sustained,  with  leave  to  amend  upon 
terms,  and,  in  default  of  such  amendment,  directed  judgment  to  be 
entered  for  the  relief  demanded  in  the  complaint,  with  costs  as  taxed. 
This  seems  to  have  been  a  compliance  with  the  provisions  of  the  Code 
r^ulating  the  practice  in  cases  of  this  description. 

The  point  as  to  the  taxation  of  costs  cannot  be  raised  upon  appeal 
iiom  the  final  judgment,  for  the  simple  reason  that  the  proceedings 
upon  the  taxation  of  costs  formed  no  part  of  the  judgment  roll;  and, 
if  the  costs  were  inserted  without  taxation,  it  was  simply  an  irregularity 
upon  the  part  of  the  clerk,  which  must  be  corrected  upon  motion* 
Tliere  would  seem,  therefore,  to  be  nothing  raised  upon  this  appeal 
which  in  any  way  interferes  with  the  validity  of  the  final  judgment  at 
entered.     The  judgment  should  be  affirmed,  with  coats.    All  ooncui. 


(e7Hun,81S.) 

lOTTNACHT  ▼.  8LEVIN. 

(fiapreme  CoDrt,  General  Term,  First  Department    February  17.  1888.) 

1.  Partt  Walls— CoNSTRUonow  of  Oontraot— Injunction. 

Plaintiff  and  defendant  entered  into  a  written  agreement,  which,  after  re- 
citing that  the  parties  were  the  respective  owners  of  adjoining  city  lots,  and 
that  defendant  was  about  to  erect  a  five  story  building  on  his  lot.  provided 
that  defendant  might  bnild  one  half  of  one  wall  of  such  building  on  plaintiff's 
lot.  plaintiff  to  pay  for  part  of  the  cost  of  such  wall,  and  to  have  the  right  to 
use  it  as  a  party  wall.  The  agreement  contained  no  restriction  as  to  the 
height  of  defendant's  bnilding.  Ile^d,  that  plaintiff  could  not  enjoin  defend- 
ant from  increasing  the  height  of  his  building  to  six  stories,  provided  such 
increase  conld  be  made  without  detriment  to  the  strength  of  the  wall  or  to 
the  property  of  plaintiff. 

8.  Same— Parol  Evidence  to  Modify  Writing. 

8nch  agreement  not  being  ambiguous,  evidence  as  to  the  intention  of  the 
parties  in  making  it  is  inadmissible  in  an  action  to  enforce  it 

Appeal  from  special  term,  New  York  county. 

Action  by  Catharine  Mittnacht  against  James  J.  Slevin  for  injunction. 
The  complaint  was  dismissed  at  the  hearing,  and  plaintiflf  appeals. 
AfBrmed. 

Argued  before  VAN  BRUNT,  P.  J. ,  and  O'BRIEN  and  FOLIJETT,  JJ, 

Ernest  G.  Stedman,  (John  Larkin,  of  counsel,)  for  appellant. 
Goepel  <fc  Ra^ener,  (Louis  C.  Raegener  and  B.  B.  Kenyon,  of  coun- 
ad,)  for  respondent. 

VAN  BRUNT,  P.  J.  This  action  was  commenced  to  restrain  the  do- 
feodant  from  building  a  certain  party  wall  six  stories  high.  It  appeared 
upon  the  tial  that  the  parties  to  the  action  were  the  owners  of  adjoining 
piemises,  known  as  Nos.  23  and  25  Spring  street.  They  executed  a 
paity-waU  agreement,  by  which,  alter  reciting  the  ownership  of  the 
premiaea  known  aa  No.  25  Spring  street  by  the  defendant,  and  th* 
owwrabip  of  No.  23  Spring  street  by  the  plaintiff,  and  that  tbada&nd- 
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ant  was  about  to  erect  on  his  said  lot  of  land  a  five-story  building,  it  was 
agreed  between  the  parties  that  the  easterly  wall  of  the  building  thus  to 
be  erected  by  the  defendant  should  be  a  party  wall,  and  should  stand 
half  on  the  land  of  each  of  the  parties  thereto  to  the  whole  depth  of  the 
lots  of  said  respective  parties,  and  it  was  provided  as  follows:  First. 
That  the  defendant  might,  in  the  erection  of  his  said  building,  build 
one  half  of  the  easterly  wall  thereof  on  the  land  of  the  plaintiff  to  the 
whole  depth  of  the  lot,  the  foundation  wall  being  20  inches  in  thickness 
below  the  curb,  16  inches  in  thickness  up  to  40  feet  above,  and  12 
inches  in  thickness  above  that;  and  that  when  the  wall  should  be  built 
and  completed,  the  plaintiff  should  pay  the  defendant  the  sum  of  $500  in 
full  for  her  share  of  the  cost  of  the  wall,  and  said  wall  should  be  and  re- 
main a  party  wall  so  long  as  said  building  should  stand,  and  the  plaintiff 
should  have  the  right  to  use  the  wall  as  a  party  wall  on  payment  being  made 
as  aforesaid;  and  that,  in  case  of  a  partial  destruction  of  said  wall  by  fire 
or  otherwise,  the  same  should  be  rebuilt  at  the  joint  expense  of  each  of 
the  parties  thereto.  The  party  wall  was  subsequently  built,  and  the 
plaintiff  erected  a  five-story  and  the  defendant  a  six-story  building;  and 
the  question  presented  is  whether  the  plaintiff  had  a  right  to  enjoin  the 
construction  of  the  additional  story  by  the  defendant  upon  his  building, 
it  being  claimed  upon  the  part  of  the  plaintiff  that  he  is  restricted  to  a 
five-story  building  by  the  terms  of  the  agreement. 

We  fail  to  find  any  such  restriction  contained  in  the  agreement.  It 
was  entirely  immaterial  what  the  defendant  contemplated,  at  the  time 
of  entering  into  the  agreement,  in  respect  to  the  height  of  the  building 
which  he  was  about  to  erect,  because,  the  wall  being  a  party  wall,  he 
had  the  right  to  increase  the  height  of  the  wall,  provided  such  increase 
could  be  made  without  detriment  to  the  strength  of  the  wall  or  to  the 
property  of  the  adjacent  owner.  Brooks  v.  Curtis,  50  N.  Y.  639.  And 
this  has  become  the  established  rule  in  reference  to  the  owners  of  party 
walls  in  this  state.  Therefore,  unless  the  agreement  contained  restrictive 
words  prohibiting  the  use  of  the  wall  for  a  building  of  more  than  five 
stories  in  height,  the  defendant,  if  he  had  originally  constructed  a  five- 
story  building,  would  have  the  right  to  put  an  additional  story  upon  it, 
unless  he  endangered  the  safety  of  the  wall,  which  is  not  claimed. 
Therefore  the  recital  as  to  what  was  contemplated  at  the  time  of  entering 
into  this  party-wall  agreement  could  not  in  any  wise  restrict  the  rights 
which  had  been  conferred  by  the  active  portions  of  the  agreement  itself. 
We  think,  therefore,  that  there  was  no  ground  for  the  interference  of  the 
court,  and  that  the  defendant  had  the  right  to  increase  the  height  of  the 
wall  as  he  did. 

As  to  the  question  upon  the  construction  of  the  agreement,  and  the 
evidence  attempted  to  be  introduced  for  the  purpose  of  showing  the  in- 
tention of  the  parties,  such  evidence  was  entirely  immaterial.  The 
agreement  is  not  in  any  way  ambiguous.  It  does  not  need  construction, 
and,  as  far  as  this  question  is  concerned,  it  is  entirely  immaterial,  as 
already  observed,  what  was  in  the  contemplation  of  the  parties  at  the 
time  of  entering  into  the  agreement  as  to  the  height  of  the  building  to 
ba   erected.     They  intended  to  enter  into  the  party-wall  agreementi 
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which  they  did,  and  the  rights  thereby  conferred  cannot  be  taken  away 
by  construction  or  evidence  as  to  intention. 
The  judgment  should  be  affirmed,  with  costs.     All  concur. 


(67  Hud,  887.) 

KEIT  V.  WTMAN  et  aL 

(Supreme  Coart,  General  Term,  First  Department    Febniaiy  17,  1808.) 

CeKSPIBAOT— JUDGICBNT  AGAIHST  OnS  OF  SbTBRAI<    DBFBHDAKTB. 

In  an  action  against  two  defendants  for  conspiring  together  to  injure  plain 
tiff  by  circulating  charges  that  plaintiff  had  cheated  one  of  them.  Judgment 
may  be  rendered  against  one  defendant  where  the  eTidence  shows  that  he 
did,  and  his  codefendant  did  not.  circulate  such  charges. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Joseph  Keit  against  David  Wyman  and  Frederick  Keller. 
From  a  judgment  entered  on  a  verdict,  and  from  an  order  denying  a 
motion  for  a  new  trial,  made  on  the  minutes,  defendant  Wyman  ap- 
peals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

J.  Woolsey  Shepard,  for  appellant. 

Maurice  S.  De  Vries,  (Abraham  Levy«  of  counsel,)  for  respondent. 

FOLLETT,  J.  The  complaint  charges  that  the  defendants  willfully 
and  maliciously  conspired  together  to  injure  the  reputation  and  business 
credit  of  the  plaintiff  by  charging  and  circulating  among  the  plaintiff's 
acquaintances  and  customers  that  the  plaintiff  had  cheated  and  de- 
frauded his  former  partner,  David  Wyman,  the  defendant,  and  that  de- 
fendants publicly  made  such  charges.  The  defendants  answered  jointly, 
interposing  simply  a  general  denial.  On  the  trial,  witnesses  called  in 
behalf  of  plaintiff  testified  that  the  defendant  Wyman  said  that  the  plain- 
tiff was  a  fraud,  and  had  robbed  him.  No  evidence  was  given  that 
Keller  had  uttered  slanders  against  the  plaintiff,  and,  at  the  close  of  the 
plaintiff's  case,  the  complaint  was  dismissed  as  against  him,  with  costs, 
but  the  court  refused  to  dismiss  it  as  to  Wyman.  The  defendant  testi- 
fied that  he  never  made  the  statements.  Whether  he  did  or  not  was 
submitted  to  the  jury,  and  they  found  for  the  plaintiff,  and  assessed  his 
damages  at  $250.  The  defendant  Wyman  moved,  at  the  dose  of  the 
plaintiff^s  case,  and  at  the  close  of  the  evidence,  that  the  complaint  be 
dismissed  as  to  him,  on  the  ground  that  no  conspiracy  was  proved  to 
have  been  entered  into  between  the  defendants.  The  motion  was  denied, 
and  the  defendant  excepted.  The  defendant  insists  on  this  appeal  that 
in  such  an  action  a  verdict  cannot  be  recovered  against  one  of  the  de- 
fendants. 

At  common  law  an  action  to  recover  damages  for  a  conspiracy  could 
be  maintained  only  in  two  cases:  (1)  A  conspiracy  to  indict  lor  trea- 
son; and  (2)  a  conspiracy  to  indict  for  a  capital  felony.  Savile  v. 
Roberts,  1  Ld.  Raym.  374-379:  Jones  v.  Baker,  7  Cow.  445;  Verplanck 
V.  Van  Buren,  76  N.  Y.  247;  2  Sdw.  N.  P.  (13th  Ed.)  1004.     In  the 
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t»dboieal  Mtion  Smt  a  oonspifmcj  aboTe  described,  a  reoof^ery  ooald  n^t 
be  had  against  one  defendant  Sanle  v.  Roberts,  snpra.  It  is  demen- 
tary  law  thai,  in  an  action  brought  against  several  to  recover  damages 
ior  a  tort  alleged  to  have  been  committed  by  all  the  defendants,  a  judg- 
ment may  be  recovered  against  one.  CJonspiring  to  commit  a  tort  is  not 
actionable,  unless  a  wrong  is  done  and  damages  ensue.  Savile  v.  Rob- 
•erts,  supra;  Cotterell  v.  Jones,  11  C.  B.  713;  Hutchins  v.  Hutchins,  7 
Hill,  104,  107,  108;  Forsyth  v.  Edminston,  11  How.  Pr.  408;  Gardi- 
ner V.  Pollard,  10  Boew.  674-688;  Verplanck  v.  Van  Buren,  76  N.  Y- 
247-269;  Add.  Torts,  (3d  Eng.  Ed.)  689.  In  an  action  in  the  nature 
of  a  conspiracy  brought  to  recover  damages  for  a  tort  alleged  to  have 
been  committed  by  several,  in  combination,  a  judgment  may  be  re- 
covered against  one.  Skinner  v.  Gunton,  1  Wm.  Saund.  2306;  Jones 
V.  Baker,  7  Cow.  445;  Gaflfney  v.  ColviU,  6  Hill,  667-678;  Hutobins 
T.  Hutchins,  7  HIU,  104;  Forsyth  v.  Edminston,  11  How.  Pr.  408. 
In  this  case  the  damages  were  assumed  for  a  tort  which  was  allied  to 
have  been  committed  by  both  defendants,  but  was  proved  only  against 
one.  Under  the  authorities  above  cited,  we  see  no  reason  to  doubt  the 
correotnesB  of  the  rule  laid  down  by  the  learned  judge  at  circuit.  The 
learned  counsel  for  the  appellant  cites  Train  v.  Taylor,  61  Hun,  216,  4 
N.  Y.  Supp.  492,  as  an  authority  in  support  of  his  proposition  that  the 
judgment  cannot  be  maintained  against  one  of  the  delendants.  It  was 
said  in  the  opinion  in  that  case,  by  way  of  argument: 

*'Thi8  action  seems  to  have  been  tried  upon  the  theory  that  a  verdict  for  the 
plaintiffs  might  be  sustained  against  one  defendant,  while  another  defendant 
could  have  a  verdict  in  his  favor,  and  this  theory  seems  to  have  led  to  various  seri- 
ous errors  in  the  admission  of  evidence,  which  call  for  a  reversal  of  the  Judg- 
ment. We  do  not  understand  that  in  an  action  of  this  character,  being  an  action 
for  conspiracy,  and  nothing  else,  a  verdict  can  be  rendered  against  one  defend- 
ant in  favor  of  the  plaintin,  and  another  defendant  succeed. " 

That  case,  so  far  as  can  be  ascertained  by  the  report,  arose  out  of  the 
following  facts:  Kendall  Bros.,  a  firm,  purchased  goods  of  the  plain- 
tiff, for  which  they  failed  to  pay.  The  firm  was  indebted  to  Taylor. 
The  action  was  brought  against  him  and  the  members  of  the  firm,  in 
which  it  was  alleged — 

"That  it  was  then  and  there  agreed  between  them  [the  defendants]  that  they 
fKendall  Bros.]  should  buy  goods  upon  credit  from  such  persons  as  could  be  in- 
auced  to  sell  them,  which  said  firm  could  not  and  did  not  intend  to  pay  for.  and 
that  the  firm  should  sell  for  cash  or  promissory  notes  a  part  of  the  ^oods  thoa 
fraudulently  obtained,  and  procure  the  promissory  notes  to  be  discounted,  and 
with  the  proceeds  thereof,  and  with  the  cash  to  be  realized  from  said  sale,  and 
with  the  remaining  portion  of  the  merchandise  to  be  purchased,  as  aforesaid, 
ahould  pay  in  full  their  indebtedness  to  Taylor. " 

It  was  also  alleged  that  it  was  a  part  of  the  agreement  that  Taylor 
fihould  sustain  the  credit  of  the  firm,  and  enable  it  to  make  purchases 
on  credit;  but  by  what  means  he  agreed  to  sustain  its  credit,  or  what 
he  did  for  that  purpose,  is  not  disclosed  by  the  report  of  the  case. 
From  the  reporter's  note  it  seems  that  a  verdict  was  rendered  in  favor  of 
the  Kendalls,  and  against  Taylor,  who  appealed.  It  being  found  that 
Kendall  Bros,  had  not  defrauded  the  plaintiff  in  the  purchase  of  the 
goods,  Taylor  could  not  be  held  liable  for  participating  in  a  fraud  which 
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had  no  exietence.  It  was  neither  alleged  nor  shown  that  Thylor  como 
mitted  any  independent  wrongful  act  which  damaged  the  plaintiff,  and 
constituted  an  actionable  tort.  The  rale  laid  down,  applied  to  the  facts 
of  the  case,  was  sound;  but  there  is  no  warrant  for  the  assertion  that 
the  decision  sustains  the  position  that  a  judgment  cannot  be  recovered 
against  one  defendant,  and  in  favor  of  another,  in  an  action  brought  to 
recover  damages,  in  which  it  is  alleged  that  the  defendants  combined, 
ccmfedeirated,  and  conspired  to  commit,  and  did  commit,  an  actionable 
wrong,  which  was  capable  of  being  perpetrated  by  the  joint  act  of  sev- 
eral, or  by  the  independent  act  of  one.  There  are  actionable  wrongs 
which  are  incapable  fiom  their  nature  of  being  committed  by  one.  A 
quoruxn  of  a  board  of  directors  might  commit  a  fraad  against  the  oorpo- 
ration  which  they  represented  which  could  not  be  perpetrated  by  a  single 
trustee,  aad  in  such  a  case  a  judgment  against  one  could  not  be  sue* 
tained.  In  the  case  at  bar  the  damages  sustained  by  the  plaintiff  arose 
irom  a  wrongful  act  which  was  capable  of  being  committed,  and  was 
committed,  by  Wyman  alone^  for  which  he  oould  be  held  individually 
liable,  though  Keller  was  held  not  liaUe.  The  text  writers  are  not 
agreed  as  to  whether  an  actiom  can  be  maintained  against  two  or  more 
defendants  to  recover  damages  for  slanders  which  they  have  agreed  to 
circulate,  and  do  circulate,  about  a  plaintiff,  (Townsh.  Sland.  &  Lib. 
[4th  Ed.]  §  118;  Odger,  Sland.  <&  Lib.  [2d  Eng.  Ed.]  420;  Folk.  Star- 
kie,  Sland.  &  Lib.  [Woods'  Ed.]  p.  434,  §  410;  Starkie,  Bland.  A  Lib. 
[3d  Eng.  Ed.]  238;)  and  it  is  not  necessary  to  pass  upon  this  question 
in  this  case.     The  judgment  should  be  affirmed,  with  costs.     All  concur. 


M1ER8CH  V.  BIVIN. 

(Supreme  Court,  General  Term,  Second  Department    Febraary  18, 1808.) 

AonOH  FOB  RbHT— DiRBCTINO  Vbrdict. 

In  an  action  for  rent,  plaintiff's  eyidence  tended  to  show  a  lease  by  him 
to  defendant  and  that  defendant  took  possession  under  this  lease.  Defend- 
ant denied  the  lease,  and  stated  that  he  entered  under  a  contract  to  purchase 
from  one  B.,  who  was  the  owner  of  the  fee,  and  who  was  then  in  possession. 
Beld,  that  there  was  an  issue  of  fact  thus  presented,  and  the  direction  of  a 
verdict  for  plaintiff  was  improper. 

Appeal  from  circuit  court,  Putnam  county. 

Action  by  Oscar  Miersch  against  Felix  C.  Bivin  for  rent.  From  a 
judgment  for  plaintiff,  entered  on  a  verdict  directed  by  the  courtp  de- 
fendant appeak.     Reversed. 

Argued  before  BARNARD,  P.  J.,  and  PRATT,  J. 

Eugene  B*  Travis,  for  appellant* 
Clayton  Ryder,  for  respondent. 

BARNARD,  P.  J.  Henry  R.  Baldwin  rented  to  the  plaintiff  a  fiirm 
of  30  acres  in  Carmel,  Putnam  county,  for  one  year  from  the  15th  day 
of  January,  1890,  at  the  yearly  rent  of  $350,  payable  monthly.  On 
the  8th  of  October,  1887,  the  farm  belonged  to  one  Henry  S.  Baldwin, 


Digitized  by 


Google 


136  NEW  YORK  8UPPLEMSNT,  VOl.  22.  [Sup.  Ct. 

and  he  on  that  day  conveyed  the  title  to  Lanra  Baldwin,  leeerving  a  life 

estate  to  himself,  the  grantor  therein.  On  the  10th  of  February,  1888, 
Henry  S.  Baldwin  conveyed  this  life  estate  to  Henry  R.  Baldwin.  It 
will  be  seen  from  these  facts  that,  when  the  plaintiff  took  his  lease,  Henry 
R.  Baldwin  owned  the  right  to  use  the  farm  during  the  life  of  Henry 
S.  Baldwin.  The  plaintiff  gave  evidence  tending  to  show  that  he  leased 
the  property  to  defendant  for  the  remainder  of  his  term  at  the  same  rent 
he  was  to  pay  his  landlord,  Henry  B.  Baldwin,  therefor,  and  that  the 
defendant  agreed  to  pay  the  same  to  plaintiff,  and  entered  into  posses- 
sion under  that  agreement.'  The  defendant  denies  this  agreement,  and 
gives  evidence  to  the  effect  that  he  bought  the  property  of  Lanra  Bald- 
win, and  entered  into  possession  in  May,  1090,  under  an  agreement  to 
purchase  of  Laura  Baldwin;  that  Laura  Baldwin  was  in  possession  be- 
fore the  defendant  entered;  and  that  she  delivered  possession  of  the 
premises  to  him.  This  made  an  issue  of  fact  for  the  jury.  The  plain- 
tiff was  bound  to  prove  the  conventional  relation  of  landlord  and  tenant 
between  himself  and  the  defendant,  and  he  gave  plain,  and  apparently 
convincing,  evidence  that  there  was  such  a  relation  created  by  the  a^t 
of  the  parties.  The  defendant  gave  equally  dear,  and  apparently  con- 
vincing, testimony  to  the  contrary,  and,  further,  that  betook  possession 
under  a  contract  to  purchase  from  an  owner  of  the  fee  in  possession, 
and  that  no  such  relation  of  landlord  and  tenant  existed  between  the 
parties.  It  is  not  clear  that  Laura  Baldwin  did  not  have  the  right  of 
re-entry.  As  the  case  stands,  proof  that  the  life  estate  had  not  paid  taxes, 
and  insured  the  property,  as  bound  by  the  clause  reserving  the  life  estate, 
was  offered,  and  rejected.  At  all  events,  the  defendant,  on  his  theory, 
was  not  plaintiff's  tenant,  and  was  bound  to  acknowledge  his  own  lease. 
Tilyou  V.  Reynolds,  108  N.  Y.  558,  15  N.  E.  Rep.  534.  There  should 
be  a  new  trial,  with  costs  to  abide  event. 


GOLDMARK  ▼.  METROPOLITAN  OPERA-HOUSE  CO. 
(Supreme  Court,  General  Term,  First  Department    February  17, 1898.) 

DBPOBITION— SUPPREBSION— EVASFTE  ANSWERS  ON  CROSS-ErAMINATION. 

A  deposition  will  be  suppressed  where  it  appears,  from  the  answers  given 
by  the  witness  on  cross-examination,  that  he  willfully  and  knowingly  refuses 
to  answer  the  cross  questions  fully  and  fairly. 

Appeal  from  special  term,  New  York  county. 

Action  by  Leo  Goldmark  against  the  Metropolitan  Opera-House  Com- 
pany. From  an  order  denying  a  motion  to  suppress  a  deposition,  de- 
fendant appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

Olin,  Rives  &  Montgomery,  (George  Austin  Morrison,  Jr.,  and  Ste- 
phin  H.  Olin,  of  counsel,)  for  appellant. 

Dittenhoefer  &  Qerber,  (I.  M.  Dittenhoefer,  of  counsel,)  for  respond- 
ent. 
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PER  CURIAM.  It  is  apparent  from  an  examination  of  the  answers 
of  the  witness  to  the  cross  interrogatories  that  there  was  a  deliberate  re- 
fusal to  fairly  and  fully  answer  the  questions  propounded;  and  this, 
not  by  way  of  mistake,  but  willfully,  and  with  knowledge  that  the  an- 
swers were  not  as  full  and  complete  as  required.  Under  these  circum- 
stances we  think  it  is  the  duty  of  the  court  to  suppress  the  commission, 
and  to  leave  the  party  who  desires  to  avail  himself  of  the  testimony  of 
the  assignor  of  his  claim  to  such  relief  as  he  may  procure  upon  an  ap- 
plication for  a  new  commission  at  the  special  term.  The  order  appealed 
from  should  be  reversed,  with  (10  costs  and  disbursementSi  and  the 
motion  to  suppress  the  commission  granted,  with  $10  costs. 


In  re  TOWN  OF  HIGHLAND& 
(Supreme  Court,  Special  Term,  Orange  County.    November  6, 189d.) 

t  QUALIFICATIOHB  OF  YOTBBS— BssmBHCB  ON  UniTBD  STATBS  RbSBRVATION— 

Wrst  Point. 

Since  the  state  of  New  York  ha«  ceded  to  the  United  States  the  territory 
comprising  the  West  Point  reserTation.  reserving  nothing  except  the  right 
to  serve  proceas  therein,  such  territory  has  ceased  to  be  subject  to  state  Juris- 
diction, or  to  be  a  part  of  the  state;  and  persons  having  no  other  qualifications 
as  residents  than  a  residence  in  such  territory  are  not  residents  of  the  state, 
and  have  no  right  to  vote. 
1  Baice— Employes  of  Federal  Qovbrnhent. 

The  mere  fact  that  a  person  is  in  the  service  of  the  United  States  at  West 
Point  does  not  disqualify  him  as  a  voter,  but  he  mav  vote  in  the  place  of  his 
residence  at  the  time  he  entered  such  service,  or  at  nis  place  of  residence,  if 
any.  within  the  state,  since  acquired. 

At  chambers.  Proceeding  to  strike  from  the  registry  list  of  voters  of 
the  third  district  of  the  town  of  Highlands  the  names  of  ptsrsons  resid- 
ing on  the  West  Point  military  reservation. 

Benjamin  McQung,  for  the   motion. 
Michael  H.  Hirschberg,  opposed. 

BROWN,  J.  In  this  case  the  situation  is  somewhat  familiar  to  me^ 
because  upon  two  other  ocoasions  I  have  had  litigated  questions  before 
me  which  involved  the  political  character  of  West  Point.  The  first 
was  in  reference  to  the  assessment  of  the  railroad.  The  assessors  of  the 
town  of  Highlands  included  that  part  of  the  railroad  which  passes  over 
tbe  West  Point  reservation  in  the  tax  roll  of  the  town,  and  an  appli- 
cation was  made  by  the  West  Shore  Railroad  to  strike  it  out  on  the  ground 
tbat  they  had  no  jurisdiction.  The  second  case  was  an  action  brought 
to  foreclose  a  mortgage  which  covered  the  right  of  way  of  the  West 
Shore  road  through  the  West  Point  property,  and  the  jurisdiction  of 
tbe  state  court  to  entertain  such  a  suit  was  challenged.  I  decided  in 
tbe  first  case  that  the  assessors  of  the  town  of  Highlfinds  had  no  juris- 
diction over  property  at  West  Point,  and  that  the  property  must  be 
stricken  from  the  tax  roll.  I  decided  in  the  second  case  that  the  state 
court  had  no  jurisdiction  to  entertain  a  suit  to  foreclose  a  mortgage 
upon  property  upon  West  Point,  on  the  ground  that  the  W«jt  Point 
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reservation  was  not  a  part  of  the  territory  of  the  state  of  New  York. 
The  question  of  the  political  character  of  that  property  was  examined, 
and  very  carefully  argued,  in  the  latter  case,  by  able  counsel,  and  no 
appeal  was  ever  taken  from  either  one  of  these  decisions.  Although 
nearly  $1,000,000  was  involved  in  the  foreclosure  suit,  it  was  conceded 
that  the  territory  was  outside  the  state,  and  outside  the  jurisdiction  of 
the  state  courts.  The  political  character  of  property  situated  as  this  is 
was  recently  examined  in  the  United  States  supreme  court  in  a  case  re- 
ported in  114  U.  S.  525,  5  Sup.  Ct.  Rep.  995,  and  all  the  law  that 
anybody  wants  on  the  subject  will  be  found  in  the  report  of  that  case. 
It  is  the  case  of  Railroad  Co.  v.  Lowe,  and  involved  the  chaiacter  of 
government  property  at  Ft.  Leavenworth;  and  the  supreme  court,  after 
referring  to  a  great  many  authorities,  laid  down  thir  rule:  That,  where 
the  general  government  acquired  the  title  to  property  without  the  con- 
sent of  the  state  in  which  it  is  located,  it  held  it  as  mere  proprietors, 
with  a  title  the  same  as  any  other  individual  owner,  and  the  jurisdic- 
tion of  the  state  over  it  remained  subject  only  to  the  limitation  that 
it  could  not  legislate  in  such  a  way  as  to  impair  or  destroy  the  pur- 
poses for  which  the  property  was  acquired;  but,  where  the  general 
government  obtained  the  property  with  consent  of  the  state,  there  the 
political  power  of  the  state  was  transferred  absolutely  to  the  general 
government,  except  so  far  as  was  reserved  in  the  act  of' cession;  and 
Judge  Field,  speaking  for  a  unanimous  court, — there  being  no  dissent 
on  the  subject, — ^after  referring  to  a  great  many  authorities,  and  dis- 
cussing them  very  fully,  said: 

**WlieD  the  title  is  acquired  by  purchase  by  consent  of  the  legislatares  of  the 
state,  the  federal  jurisdiction  is  exclusive  of  all  state  authority.  This  follows 
from  the  declaration  of  the  constitution  that  congress  shall  have  like  authority 
over  such  places  as  it  has  over  the  district  which  is  the  seat  of  government; 
that  is,  of  'exclusive  legislation  in  all  cases  whatsoever.'  Broader  or  clearer 
language  could  not  be  used  to  exclude  all  other  authority  than  that  of  congress; 
and  that  no  other  authority  can  be  exercised  over  them  has  been  the  uniform 
opinion  of  federal  and  state  tribunals,  and  of  the  attorneys  general. 

He  further  says,  after  citing  numerous  decisions: 

"These  authorities  are  sufficient  to  support  the  proposition  which  follows 
naturally  from  the  language  of  the  constitution, — that  no  other  legislative  power 
than  that  of  congress  can  be  exercised  over  laad  within  a  state  purchased  by 
the  United  States,  with  her  consent,  for  one  of  the  purposes  designated;  and 
that  such  consent,  under  the  constitution,  operated  to  exclude  all  other  legis- 
lative  authority." 

In  this  case  we  all  know  that  there  are  several  acts  of  cession  frooi 
the  state  of  New  York  to  the  general  government,  reserving  nothing  ex- 
cept the  right  to  serve  process,  civil  and  criminal,  within  the  ceded 
territory,  and  under  these  authorities  the  territory  of  West  Point  ceased 
to  be  a  part  of  the  state  of  New  York.  That  state  l^islature  has  no  au- 
thority to  legislate  in  reference  to  it.  Prior  to  the  decision  referred  to 
the  authorities  were  un^(brin  on  the  subject.  In  this  state,  in  addition 
to  the  two  cases  which  were  before  me,  there  is  a  case  reported  in  one  of 
Howard's  Reports  (Dibble  v.  Clapp,  31  How.  Pr.  420)  which  held  the 
same  thing.  In  Massachusetts,  in  an  early  case  before  Ju<lge  Story, 
in  the  United  States  circuit  court,  (U.  S.   v.  Cornell,)  reported  in  2 
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Mason,  60,  a  criminal  oaae,  he  held  that  the  state  had  no  authority  to 
punish  a  man  for  morder  committed  at  Ft.  Adams;  and  in  another 
Massachusetts  case,  at  Springfield,  it  was  held  that  the  state  courts  had 
no  jurisdiction  over  crimes  committed  on  goveniment  property.  And 
in  the  opinion  of  the  attorneys  genera],  which  Judge  Field  refers  to, 
the  question  arose  as  to  whether  parties  residing  at  Harper's  Ferry, 
within  the  limits  of  the  armory,  the  lands  composing  which  had  been 
purchased  by  consent  of  the  state,  were  subject  to  taxation  by  the  state; 
and,  the  question  having  been  submitted  to  the  attorney  general,  he 
replied  ''that  the  sole  object  and  effect  of  the  reservation  as  to  the 
service  of  criminal  process  was  to  prevent  the  place  from  becoming 
a  sanctuary  for  fugitives  from  justice  for  acts  done  within  the  ac- 
knowledged jurisdiction  of  the  state.  That  in  all  other  respects  the  ex- 
traterritoriality of  the  armory  at  Harper^  Ferry  was  complete,  in  so  far 
as  r^ards  the  state;  but  the  persons  in  the  employment  of  the  United 
States,  actually  residing  within  the  limits  of  the  annory,  did  not  pos- 
sess the  dvil  and  political  rights  of  citizens  of  the  state,  nor  were  they 
subject  to  taxation,  and  other  obligations  of  citizens." 

It  is  unfortunate  that  this  question  comes  up  on  the  «ve  of  an  ex- 
diing  election,  because  it  attracts  attention,  and  people  get  nK>re  or 
less  excited  about  it;  but,  in  all  cases  where  the  questions  have  arisen 
in  respect  to  rights  other  than  voting,  the  decisions  are  uniform,  and 
pass  without  challenge. 

We  turn  to  the  question  of  the  right  of  these  people  to  vote.  That 
has  been  decided  in  numerous  cases.  In  the  case  of  Com.  v.  Clary, 
8  Mass.  72,  the  supreme  court  of  Massachusetts  held  that  the  people 
OD  the  government  property  at  Springfield  had  no  right  to  vote,  and  the 
question  also  arose,  and  was  decided,  in  a  case  reported  in  1  Mete.  588, 
(Supp.)  That  was  not  a  litigation,  but  a  case  where  the  house  of  rep- 
resentatives of  Massachusetts  requested  the  opinion  of  the  judges  of  the 
supreme  court  of  Massachusetts,  and  they  held  '4hat  pereons  residing 
within  the  territory  ceded  to  the  government  do  not  acquire  the  civil 
and  political  privileges,  nor  do  they  become  subject  to  the  civil  duties 
and  obligations,  of  inhabitants  of  the  towns  within  which  such  territory 
is  situated.'^  And  there  is  a  case  of  Sinks  v.  Reese,  in  19  Ohio  St. 
306,  which  was  an  election  case  in  the  nature  of  a  quo  warranto,  where 
the  election  turned  on  the  question  whether  the  people  residing  in  the 
national  asylum  for  disabled  volunteers  had  the  right  to  vote.  That 
was  a  national  institution,  upon  property  purchased  by  the  general  gov-  ^ 
emment,  and  ceded  to  the  United  States;  and  it  was  held  in  that  case 
— «nd  it  is  cited  by  Judge  Field  in  the  Leavenworth  Case  with  ap- 
proval— ^Hhat  upon  the  purchase  of  the  territory  by  the  United  States, 
with  the  consent  of  the  legislature  of  the  state,  the  general  government 
became  invested  with  exclusive  jurisdiction  over  it  and  its  appurte- 
nances, in  all. oases  whatsoever,  and  that  the  inmates  of  such  asylum, 
resident  within  the  territory,  heiog  within  such  exclusive  jurisdiction, 
were  not  residents  of  the  state,  so  as  to  entitle  them  to  vote.'*  So,  as 
Judge  Field  says,  there  is  a  uniform  current  of  authority  from  the  begin- 
ning of  the  government  down  to  the  decision  of  this  case  in  ISS^L^-all 
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to  the  effect  that  this  territory  is  not  part  of  the  state.     When  yon  a]>* 
ply  this  rule  to  this  case,  it  excludes  all  state  authority  whatever. 
These  inspectors  act  under  a  state  law,  as  the  assessors  do,  and  tb» 
judges  do,  under  the  constitution  of  the  state.     They  have  no  right  to 
put  any  person  upon  the  registry  list  except  qualified  voters,  and  those 
qualifications  are  prescribed  in  the  constitution,  and  they  are,  amon^ 
others,  that  a  man  must  be  a  resident  of  the  state.     In  the  argument 
of  counsel  the  District  of  Colombia  is  spoken  of.     There  is  no  distine-* 
tion,  and  can  be  none,  between  the  resident  of  the  District  of  Columbia 
and  West  Point.     You  will  see  in  the  constitution  of  the  United  States 
the  provision  as  to  jurisdiction  is  all  in  the  same  section.     The  coo» 
stitution  of  the  United  States  provides  that  '^  congress  shall  have  power 
to  exercise  exclusive  legislation  in  all  cases  whatsoever  over  such  district 
(not  exceeding  ten  miles  square)  as  may,  by  cession  of  particula> 
states,  and  the  acceptance  of  congress,  become  the  seat  of  the  govern- 
ment of  the  United  States,  and  to  exercise  like  authority  over  all  places 
purchased  by  the  consent  of  the  legislature  of  the  state  in  which  the 
same  shall  be,  for  the  erection  of  forts,  magazines,  arsenals,  dock  yards, 
and  other  needful  buildings.''     We  all  know  that  the  District  of  Co- 
lumbia was  ceded  by  the  state  of  Maryland  to  the  United  States,  and 
no  resident  of  the  District  votes  anywhere;  and  of  course  a  resident  on 
the  West  Point  property  occupies  the  same  relation  to  the  government 
and  the  state  of  New  York  as  a  resident  of  the  District  of  Ck)lumbia  does 
to  the  state  of  Maryland.     He  has  no  right  to  vote.     The  effect  of  this 
is  to  exclude  from  the  right  to  vote  persons  who  have  no  other  quali- 
fications as  residents  except  a  residence  on  the  West  Point  property.     I 
very  readily  see  that  there  may  be  people  there  who  have  the  right  to 
vote  in  the  town  of  Highlands,  as  there  may  be  persons  who  have  a  right  to 
vote  in  other  parts  of  the  state,  or  in  other  states.    The  constitution  of  this 
state  provides  that  nobody  gains  or  loses  a  residence  by  employment  in 
the  United  States  government,  and  while  I  mean  to  hold  that  a  person 
resident  upon  West  Point,  and  having  no  other  qualification  as  a  resi- 
dent of  the  state  except  such  as  he  gains  from  a  resident  on  West  Point, 
is  not  a  resident  of  the  state,  and  not  qualified  to  vote,  yet  T  mean  to 
hold  that  the  mere  fact  of  being  in  the  employment  of  the  government 
does  not  destroy  his  right  to  vote,  and  he  may  vote  in  the  place  of  his 
original  residence,  which  existed  at  the  time  he  went  into  employment 
of  the  government,  or  at  his  place  of  residence,  if  any,  within  the  state, 
since  acquired.     If  it  was  at  Highland  Fails,  he  has  a  right  to  vote 
there,  provided  he  is  registered  in  the  proper  district;  and,  if  in  an- 
other part  of  the  state,  he  has  a  right  to  vote  there.     There  is  no  es- 
cape from  these  authorities;  and  while  I  mean  to  follow  the  order  of 
Judge  Barnard,  made  in  the  individual  cases  referred  to  by  counsel,  I 
think  his  decision  is  in  conflict  with  the  universal  line  of  authority  in 
the  United  States  supreme  court,  and  the  courts  of  this  and  other  states. 
You  can  apply  this  rule  to  the  individuals,  and  sift  out  those  who  are 
entitled  to  vote. 
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WESTON  at  aL  t.  TURNER  et  aL 

(Baprame  Court,  Qeneral  Term.  Fifth  Department.    March,  1887.) 

t*  Rb8  Judicata— Cijlimb  di  Diffbbbnt  Riohtb. 

By  a  partDership  contract,  between  plaintiff  and  T..  the  former  was  to 
manufacture  into  lumber,  and  Bell,  timber  owned  by  them  in  common,  and 
divide  the  net  proceeds.  Afterwards  plaintiff  furnished  T.  a  quantity  of 
lumber  under  an  agreement  by  which  he  (plaintiff)  was  to  charge  himself 
therewith  in  the  joint  account,  and  T.  was  to  pay  him  bv  direct  remittance, 
or  out  of  his  share  in  the  proceeds  of  the  business.  Held,  that  the  indebted- 
ness of  T.  for  the  lumber  so  furnished  was  due  plaintiff  individually,  and  not 
embraced  in  the  partnership  accounts,  and  plaintiff's  claim  therefor  was  not 
barred  by  a  judgment  recovered  by  T.  in  an  action  for  a  partnership  account- 
ing, in  which  the  claim  was  not  adjudicated. 

%   6aMB— FaILUBB  to  SBT  up  COUNTERCLAnf. 

Even  if  Uie  claim  might  have  been  interposed  in  the  partnership  account- 
ing as  an  equitable  counterclaim,  plaintiff  was  not  bound  to  interpose  it 

iL  JUDOMSNT— EqinTABLB  SeT-OFP  AFTER  ASSIOKMBNT. 

Where  a  judgment  creditor  is  insolvent,  the  debtor  may,  in  equity,  set  off 
against  the  judgment  in  the  hands  of  an  assiguee  thereof  a  demand  against 
the  creditor  which  became  due  before  the  assignment 

Appeal  from  special  term,  Erie  county. 

Action  by  William  W.  Weston  and  others  against  Pamelia  W.  Turner 
and  Alexander  S.  Turner.  From  an  interlocutory  judgment  entered 
<Ni  an  order  overruling  a  demurrer  to  the  complaint,  defendant  Pamelia 
W.  Turner  appeals.     Affirmed. 

Argued  before  SMITH,  P.  J.,  and  HAIOHT  and  BARKER,  JJ. 

RoBwell  R.  Moss,  for  appellant. 
J.  H.  Waring,  for  respondents. 

SMITH,  P.  J.  This  is  an  action  in  equity  to  obtain  a  judgment  • 
directing  that  a  daim  held  by  the  plaintiffs  against  Alexander  S.  Tur- 
ner, the  appellant's  codefendant,  be  set  off  against  a  judgment  obtained 
by  said  Alexander  against  the  plaintiffs  herein,  and  by  him  assigned  to 
the  appellant.  The  complaint  alleges,  in  substance,  that  in  1863  a 
contract  of  partnership  was  made  between  the  plaintiffs,  on  the  one 
hand,  and  the  defendant  Alexander  S.  Turner  and  one  Ross,  on  the 
other,  by  which  the  plaintiffs  agreed  to  cut,  manufacture  into  lumber 
and  shingles,  and  sell,  certain  timber  owned  by  the  parties  in  common, 
and,  after  deducting  the  expenses  of  the  business,  pay  one  half  of  the 
net  proceeds  to  Turner  and  Ross,  and  retain  to  themselves  the  other  half. 
The  plaintiffs  also  agreed  to  advance  money  of  their  own,  from  time  to 
time,  to  and  for  the  benefit  of  Turner  and  Ross,  which,  with  interest,  was 
to  be  repaid  to  them,  either  by  Turner  and  Ross  directly,  or  retained  by 
the  plaintiffs  out  of  the  share  of  Turner  and  Ross  in  the  net  proceeds  of 
the  business,  and  that  such  arrangement  was  in  course  of  performance 
until  1869,  when  Ross  sold  his  interest  to  Turner;  that  when  Turner 
joade  that  purchase  the  original  arrangement  was  continued  between 
him  and  the  plaintiffs,  Turner  succeeding  to  the  one  half  interest  of 
liimself  and  Ross,  and  it  was  also  agreed  between  them  that  Turner 
anight  from  time  to  time  order  lots  of  the  lumber  or  shingles,  or  bothj 
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for  himself  and  others,  and  that  the  plaintiffs  should  ship  the  lots  so 
ordered,  and  charge  themselves  in  the  joint  account  with  the  value  of 
such  shipments,  and  that  Turner  should  pay  the  value  of  shipments 
either  by  direct  remittance,  or  out  of  his  share  of  the  net  proceeds 
of  the  business:  that  pursuant  to  said  contracts  the  plaintiffs  pro- 
ceeded with  said  business,  and  cut,  manufactured,  and  sold  lumber 
and  shingles  in  large  quantities,  and  lent  and  advanced  to  Turner 
money  of  their  own,  and  shipped  to  him  and  others,  on  his  order, 
large  quantities  of  lumber  and  shingles,  down  to  1878,  and  that  for 
all  the  moneys  so  lent  and  advanced,  and  lumber  so  shipped,  down 
to  1874,  he  paid  them  in  money,  or  out  of  his  share  of  the  proceeds; 
that  they  rendered  accounts  to  said  Turner  of  the  lumber  and  shingles 
so  shipped  by  them  from  January,  1874,  to  January,  1878,  in  which 
he  acquiesced,  and  that  there  was  due  to  them  from  him  on  that  ac- 
count, on  the  1st  day  of  January,  1878,  the  sum  of  $18,899.42,  ia- 
dloding  interest,  which  is  still  due.  The  complaint  further  allies 
Aat  in  April,  1878,  Turner  commenced  an  action  against  the  plain- 
tiffs herein  to  wind  up  said  partnership  business,  to  compel  his  co- 
partners, the  plaintiffs  herein,  to  account,  and  to  establish  and  re- 
cover the  amount  due  him  by  reason  of  the  partnership  transactions; 
that  the  plaintiffs,  in  their  answer  therein,  denied  the  chaises  against 
them  in  the  complaint,  and  alleged  claims  on  their  part  against  Tur- 
ner in  and  about  the  partnership  business  and  property,  claiming 
that  on  a  £air  accounting  a  balance  would  be  found  due  them  in  the 
partnership  transactions,  but  did  not  set  up  or  refer  to  their  claim 
against  Turner,  before  set  forth  in  the  complaint  herein;  that  said  action 
was  tried  by  a  referee,  who  reported  in  favor  of  Turner,  against  the 
plaintiffs  therein,  for  over  $60,000  and  costs,  and  judgment  was  entered 
accordingly;  that  said  referee  declined  to  pass  upon  or  consider  said 
claim  in  favor  of  the  plaintiffs  herein  against  Turner  because  it 
was  not  set  forth  in  the  answer,  nor  embraced  in  the  issue,  and  was 
not  a  proper  item  or  matter  to  be  included  in  the  accounting  in  that 
action,  and  as  between  the  parties  thereto,  as  partners.  The  com- 
plaint further  alleges  that  Turner  assigned  said  judgment  to  the  ap- 
pellant, his  wife;  that  she  took  such  assignment  after  the  plaintiffs^ 
said  claim  against  Turner  became  due,  and  subject  to  and  charged 
with  the  same;  that  Turner  is  insolvent,  and  the  demand  will  be  lost 
unless  it  is  applied  in  reduction  of  said  judgment.  The  appellant 
demurred  to  the  complaint  on  the  grounds  that  several  causes  of  ac- 
tion are  improperly  united;  that  it  appears  on  the  fiice  of  the  com- 
plaint that  there  is  another  action  pending  between  the  same  parties, 
for  the  same  cause;  and  that  the  complaint  does  not  state  facts  suf- 
ficient to  constitute  a  cause  of  action. 

We  think  the  demurrer  is  not  well  taken.  As  we  read  the  complaint, 
it  states  but  one  cause  of  action,  to  wit,  the  facts  upon  which  the 
plaintiffs  claim  to  be  entitled  to  the  set-off  which  they  ask  for.  All 
that  is  alleged  respecting  the  demand  against  Alexander  Turner  is  by 
way  of  description  of  the  claim  which  they  seek  to  set  off,  and  of  the 
facts  attending  its  origin  and   character.     These  averments  are  necea- 
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saiy  for  the  purpose  of  showing  the  validity  of  the  claim ,  and  whether 
it  is  of  such  a  nature  as  that  it  is  not  barred  by  the  judgment,  and  is 
the  subject  of  equitable  set-ofiT.  All  this  is  pertinent  to  the  one  cause 
of  action  above  stated.  As  the  appellant  is  the  sole  owner  of  the 
judgment,  she  is  the  only  party  against  whom  relief  is  sought. 
Whether  her  husband  is  a  proper  party  is  a  question  not  raised  by 
the  demurrer;  but,  if  it  were  before  us,  we  would  say  that  the  propriety 
of  making  him  a  party  results  from  the  facts  that  he  was  the  assignor 
of  the  judgment;  that  the  right  of  set-off,  if  it  exists,  accrued  while  the 
judgment  was  in  bis  hands,  and  his  assignment  was  necessarily  made 
subject  to  that  right;  and  that  the  claim  asked  to  be  set  off  exists  against 
him  individually,  and  is  sought  to  be  liquidated  in  this  action  for  the 
purpose  of  the  set-off. 

It  does  not  appear  that  there  is  another  action  pending  for  the  same 
cause;  certainly,  not  between  the  same  parties,  to  wit,  the  plaintiffs  and 
the  appellant.  But  the  counsel  on  both  sides  have  argued  the  question 
whether  or  not  the  judgment  set  out  in  the  complaint  is  a  bar  to  the 
daim  sought  to  be  set  off,  and  we  therefore  consider  it..  The  action  in 
which  the  judgment  was  rendered  was  brought  to  settle  and  adjust  the 
partnership  affairs.  The  daim  which  the  plaintiffs  seek  to  set  off  in  this 
action  was  not  embraced  in  the  partnership  accounts.  It  belonged  to 
the  plaintiffs  individually,  and  not  to  the  partnership.  It  was  for  lum- 
ber, etc.,  furnished  by  the  plaintiffs  to  Turner.  True,  the  lumber  was 
originally  partnership  property,  but  by  the  terms  of  the  agreement  made 
with  Turner  after  he  bought  out  Ross,  as  alleged  in  the  complaint,  the 
plaintiffs  were  to  charge  themselves  in  the  partnership  accounts  with  the 
lumber  so  furnished,  and  on  their  doing  so  the  lumber  was  withdrawn 
firom  the  partnership  property,  and  became  their  own.  In  other  words, 
they  bought  it  of  the  firm,  paid  the  firm  for  it,  and  sold  it  to  Turner. 
Their  claim  for  it  did  not,  and  could  not,  enter  into  the  partnership  ac- 
counts, and  consequently  the  judgment  is  not  a  bar.  Whether  or  not  it 
might  have  been  interposed  as  an  equitable  counterclaim  in  that  action, 
we  need  not  inquire.  It  was  not  incumbent  on  the  plaintiffs  to  do  so, 
and  it  does  not  appear  to  have  been  done.  The  right  to  set  o^f  the  claim 
against  the  judgment,  in  an  action  brought  for  that  purpose,  is  clear, 
upon  the  facts  stated  in  the  complaint.  The  demurrer  admits  that 
Turner  is  insolvent,  and  the  demand  will  be  lost  unless  it  is  allowed  in 
reduction  of  the  judgment,  and  when  the  appellant  took  the  assignment 
of  the  judgment  the  demand  was  due.  The  cases  are  numerous  in  wliich 
an  equitable  set-off  has  been  allowed  in  like  circumstances.  Among 
them  are  the  cases  cited  by  the  respondents'  counsel,  viz. :  Gay  v.  Gay, 
10  Paige,  369;  Ainslie  v.  Boynton,  2  Barb.  258;  Davidson  v.  Alfaro,  80 
N.  Y.  660;  and  Littlefield  v.  Bank,  97  N.  Y.  581.  The  judgment 
should  be  affirmeil,  with  costs,  with  leave  to  the  appellant  to  withdraw 
the  demurrer,  and  answer  in  20  days,  on  payment  of  the  costs  of  the 
demorrer  and  of  this  appeal. 

HAIGHT,  J.,  concurs.     BAREIER,  J.,  not  voting. 
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BAILBT  ▼.  CHAMBERLAIN  at  al. 

(Sapreme  Coart.  Qeneral  Term,  First  Department    February  17, 1898.) 

L  Appeal— Rbyibw—Intbrlocutort  Dbcrbb. 

Where  an  interlocatory  decree  is  entered  adjudging ,  that  the  statata  of  lim- 
itations is  no  defense  to  the  action,  and  a  final  decree  is  afterwards  rendered 
in  favor  of  defendant,  the  interlocutory  decree  will  not  he  reviewed  on  ap- 
peal, since  the  defendant  is  not  aggrieved  thereby. 

8.   ByIDEKCB— WbIOHT  and  CONCLUSIYENBaS. 

Where  the  only  evidence  that  bonds  delivered  to  plaintiff's  assignor  and 
•old  by  him  were  his  property  is  the  testimony  of  a  witness  who  pretends 
to  have  a  very  distinct  recollection  of  words  used  20  years  before  in  a  con- 
versation in  which  he  had  no  personal  interest,  and  the  order  for  the  bonds 
written  at  the  time  by  said  witness  states  that  they  belonged  to  the  other 
party  to  the  transaction,  a  finding  that  the  bonds  were  not  the  property  of 
plaintiff's  assiirnor  is  proper. 

Appeal  from  special  term,  New  York  county. 

Action  by  Isaac  H.  Bailey,  as  assignee  of  the  estate  and  effects  of 
Daniel  Diew,  a  bankrupt,  against  Daniel  Drew  Chamberlain,  EmmaW. 
Chamberlain,  the  Farmers'  Loan  &  Trust  Company,  as  trustee,  and 
William  H.  Drew,  individually,  and  as  executor  of  the  last  will  and 
testament  of  Daniel  Drew,  deceased.  An  interlocutory  decree  was 
entered,  and  also  a  final  decree,  from  which  both  parties  appeal. 
Affirmed. 

For  former  report,  see  2  N.  Y.  Supp.  212, 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  LAW- 
RENCE, JJ. 

C.  C.  <fe  S.  F.  Prentiss,  (Geo.  W.  Cotterill,  of  counsel,)  for  plaintiff. 
McMabon  &  Handley,  (Denis  McMahon,  of  counsel,)  for  defendants. 

VAN  BRUNT,  P.  J.  We  do  not  understand  precisely  the  theory  as 
to  the  practice  upon  which  these  decrees  were  entered.  A  judgment 
having  been  granted  in  favor  of  the  plaintiff  by  the  original  decree, 
necessarily  the  plea  of  the  statute  of  limitations  was  overruled;  and  to 
make  an  express  adjudication  upon  that  point  seems  to  be  unnecessary, 
and  improper  practice,  which  is  apparent  from  the  result  of  this  action, 
as  it  appears  that,  notwithstanding  the  plaintiff  has  succeeded  upon  the 
preliminary  question,  yet  he  was  defeated  in  the  final  result,  and  it  was 
immaterial  what  the  court  decided  in  respect  to  the  statute  of  limita- 
tions; and,  as  a  party  can  only  appeal  where  he  is  aggrieved,  it  is 
difficult  to  see  why  the  court  should  be  called  upon  to  consider  moot 
questions. 

This  action  was  brought  by  the  plaintiff  as  assignee  in  bankruptcy  of 
one  Daniel  Drew.  After  many  immaterial  allegations,  the  complaint 
alleged  that  some  time  prior  to  March,  1876,  the  said  Drew  made  cer- 
tain promissory  notes  or  obligations,  whereby  he  promised  to  pay  to  the 
defendant  Chamberlain  the  sum  of  $118,000,  or  thereabouts,  which 
notes  or  obligations  had  matured  and  become  payable  before  the  com- 
mencement of  this  action;  and  that  in  or  about  the  month  of  October, 
1873,  the  said  Drew  transferred  and  delivered  certain  bonds  or  securi> 
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ties,  of  the  par  value  of  $168,000,  and  then  of  the  actual  market  value 
of  $118,000,  to  said  Chamberlain,  as  collateral  security,  and  not  other- 
wise, for  the  payment  of  said  promissory  notes  or  obligations.  Then 
followed  certain  allegations  justifying  the  making  of  the  Farmers'  Loan 
&  Trust  Company  a  party,  and  an  allegation  that  said  bonds  and  securi- 
ties, or  the  proceeds  thereof,  were  still  in  the  possession  or  under  the 
control  of  said  Chamberlain,  except  the  portion  thereof  transferred  to 
the  Farmers'  Loan  <fe  Trust  Company;  and  judgment  was  prayed  that 
said  Chamberlain  render  to  the  plaintiff,  as  assignee  as  aforesaid,  a  full 
and  true  account  of  all  and  singular  the  bonds  and  securities  received 
by  him  from  said  Drew  as  collateral  security  as  aforesaid,  and  of  the 
proceeds  and  avails  of  the  same,  and  that  sufficient  of  said  bonds  and 
securities  to  pay  any  sum  which  might  be  found  due  on  said  promis- 
sory notes  or  obligations  be  sold,  and  the  balance  thereof  be  transferred 
and  delivered  to  the  plaintiff  as  assignee.  The  defendant  answered,  in 
substance,  that  the  note  for  $118,000,  mentioned  in  the  complaint,  was 
given  on  the  4th  of  April,  1872,  on  a  settlement  of  transactions  be- 
tween said  Drew  and  said  defendant,  which  settlement  was  for  a  bal- 
ance due  on  a  previous  note  of  $100,000,  and  the  interest  due  thereon, 
and  a  $30,000  loan,  and  the  interest  due  thereon,  amounting  in  all  to 
about  $175,000,  in  settlement  of  which  said  Drew  turned  over  to  the 
defendant,  by  absolute  transfer,  80  bonds  of  the  Albany  &  Susque- 
hanna Railway  Company,  and  gave  the  note  of  $118,000;  and  that, 
subsequent  to  said  settlement,  said  Drew  borrowed  of  the  defendant 
said  80  bonds,  and  used  the  same  for  his  own  purposes,  so  that  in 
1872  he  owed  the  defendant  the  sum  of  $118,000,  and  interest  accru- 
ing thereon,  and  also  the  actual  value  of  said  80  bonds  loaned  to  him  as 
aforesaid,  the  said  value  in  1872  being  about  80  to  85  per  cent,  of  the  par 
value;  and  that  said  Drew,  being  so  indebted,  transferred  the  securities 
mentioned  in  the  complaint  to  the  defendant  in  payment  of  such  indebt* 
edness,  and  not  as  collateral  security;  and  that,  since  such  transfer,  the 
defendant  has  owned  and  held  the  securities  and  dealt  with  the  same  as 
bis  own  property.  The  defendant  also  set  up  the  6  and  10  years,  stat- 
ute of  limitations,  and  also  the  2-years  statute  created  by  the  bank- 
ruptcy act.  The  learned  court  below  held  that  the  statute  of  limitations 
did  not  apply,  and  that  these  securities  were  held  as  collateral  security, 
not  only  for  the  $118,000  note  and  the  80  Albany  &  Susquehanna 
bonds,  but  also  for  the  indebtedness  of  $30,000;  and  an  interlocutory 
judgment  was  entered  to  this  effect;  and  it  was  referred  to  a  referee  to 
ascertain,  determine,  and  report  to  this  court  the  amounts  received  by 
Chamberlain  as  interest  or  income  on  said  securities,  and  for  all  pay- 
ments received  by  him  with  reference  to  and  interest  upon  said  promis- 
sory notes  and  80  bonds  and  said  $30,000  loan.  The  decree  furthei 
provided  that,  in  case  it  should  be  found  that  there  was  due  to  the 
defendant  Chamberiain  an  amount  greater  than  the  value  of  the  securi- 
ties, he  should  specify  that  in  his  report,  and  the  data  and  method  by 
which  he  arrived  at  it.  The  referee  found  that  the  amount  due  to 
Chamberlain  in  excess  of  the  value  of  the  securities  in  dispute  amounted 
to  $141,000.     Thereupon  final  judgment  was  entered  in  favor  q|  the 

V.22N. Y.S.nO.2— 10  Digitized  by  GoOglC 


146  IIBW  YOBK  SUFPLBMSNT,  vd.  22.  [Sup.  Ct. 

defendantSt  and  these  appeals  are  taken  from  both  the  interlocutory  and 
iinal  judgments. 

In  view  of  the  final  result,  it  is  not  at  all  necessary  to  discuss  th* 
statute  of  limitations,  as  it  is  entirely  immaterial  whether  it  applied  or 
not;  and  even  if  the  court  below  was  erroneous  in  its  rulings  in  respect 
thereto,  which  this  court  does  not  undertake  to  determine,  the  defend- 
ant has  not  been  aggrieved  thereby.  We  have  read  with  reasonable 
care  and  attention  the  evidence  which  has  been  introduced  upon  the 
trial  of  this  action,  and  have  also  considered  the  arguments  in  support 
of  the  proposition  which  has  been  urged  upon  this  court  that  there  was 
no  indebtedness  of  $30,000,  nor  was  the  assignor  of  the  plaintiff  in  any 
way  responsible  to  Chamberlain  for  the  80  Albany  &  Susquehanna 
bonds;  and  we  see  no  reason  to  differ  from  the  conclusion  arrived  at  by 
the  court  below,  except  as  to  the  indebtedness  of  $30,000.  We  find  no 
evidence  to  support  the  conclusion  of  the  learned  court  in  respect  to 
that  item.  No  such  claim  is  pi^esented  by  the  pleadings.  The  defend- 
ant Chamberlain,  in  bis  answer,  expressly  states  that  in  or  about  April, 
1872,  the  said  Drew  had  an  accounting  with  the  defendant  for  said  note 
of  $100,000,  and  the  interest  thereon,  and  for  this  loan  of  $30,000,  and 
the  interest  thereon,  and  there  was  found  to  be  due  to  the  defendant 
from  said  Drew  on  said  matters  about  the  sum  of  $175,000,  in  payment 
for  which  the  said  Drew  gave  to  the  defendant  80  bonds  of  the  Albany 
&  Susquehanna  Railway  Company,  of  the  par  value  of  $1,000  each,  but 
of  the  actual  value  of  $67,000,  and  for  the  balance  said  Drew  gave  to 
the  defendant  another  promissory  note,  for  $118,297.54,  payable  on 
demand,  with  interest  at  7  per  cent.;  and  that  subsequently  said  de- 
fendant loaned  to  said  Drew  the  80  bonds,  which  the  latter  used  for  his 
own  purposes,  and  subsequently  thereto,  and  in  1872,  or  the  early  part 
of  1873>  said  Drew  transferred  to  the  defendant,  in  payment  of  such 
note  of  $118,297.54,  and  the  interest  due  thereon,  and  of  the  amount 
of  said  80  bonds  which  he  has  borrowed,  the  securities  which  form  the 
subject-matter  of  this  action.  There  is  no  claim  whatever  made  that,  at 
the  time  of  the  transfer  of  these  securities,  the  loan  of  $30,000  was  out- 
standing. On  the  ix>ntrary,  the  express  allegation  is  that  the  original 
note  of  $100,000,  and  the  indebtedness  of  $30,000,  with  the  accrued 
interest  thereon,  was  paid  by  the  making  of  the  note  now  outstanding 
of  $118,000,  and  the  transfer  of  the  Albany  &  Susquehanna  bonds. 
Therefore  the  loan  of  $30,000  was  extinguished,  as  a  result  of  this 
transaction.  Neither  is  such  claim  substantiated  by  the  evidence.  AH 
the  evidence  which  has  been  introduced  in  reference  to  the  $30,000 
loan  is  entirely  in  harmony  with  the  allegation  of  the  answer  that  that 
indebtedness  was  wiped  out  at  the  time  of  the  settlement,  when  the  80 
bonds  were  transferred,  and  the  $118,000  note  given;  and,  in  view  oi 
the  formal  declaration  of  the  defendant  upon  this  point,  and  the  other 
evidence  in  the  case,  no  other  conclusion  can  be  arrived  at. 

It  is  claimed,  howeve?,  by  the  plaintiff  that  the  defendant  Chamber- 
lain has  no  claim  because  of  the  transaction  relating  to  the  80  Albany 
&  Susquehanna  bonds,  for  the  reason  that  those  bonds  never  belonged 
to  the  defendant  Chamberlain,  but  were  always  the  property  of  Drew, 
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having  been  deposited  by  bim  with  the  defendant  as  Becuriiy  for  his  in- 
debtedness to  him;  and  this  is  the  purport  of  the  testimony  of  the  wit- 
Dess  Boyd,  who  pretended  to  have  a  yery  vivid  and  distinct  recollection 
of  words  used  in  conversations  had  about  20  years  before,  in  which  he 
had  no  personal  interest;  and  his  recollection  is  so  vivid  that  these  bonds 
were  given  as  security  upon  the  loan  that  it  tends  to  throw  discredit 
upon  his  whole  narrative,  and  but  little  weight  should  be  given  to  the 
same,  unless  supported  by  other  circumstances*  We  think  that  it  was 
the  dear  intention  of  Drew,  at  the  time  he  transferred  the  bonds  and 
securities  in  question,  to  secure  Mr.  Chamberlain  for  whatever  indebted*- 
ness  he  (Drew)  owed  to  him,  and  that  there  was  an  indebtedness  arising 
out  of  the  transaction  relating  to  the  80  bonds.  That  these  bonds  were 
given  to  Mr.  Drew  by  Chamberlain,  sold  by  Mr.  Drew,  and  the  pro- 
ceeds received  by  Drew,  seems  to  us  to  be  satisfactorily  established, 
(notwithstanding  the  testimony  of  Boyd)  by  the  written  order,  which 
we  think  was  written  by  Mr.  Boyd,  authorizing  the  giving  up  of  the 
bonds  by  Boyd,  Townsend  &  Co.: 

"DeliYer  to  Daniel  Drew  $80,000  of  tbe  first  mortgage  bonds  of  tke  Albaaj 
A  Sasquehanna  Bailwaj  Ca,  in  your  bands,  belonging  to  me»  at  my  risk. 

[Signed]  ** Daniel  Chamberlain. " 

Would  such  aa  order  be  given  if  Chamberlain  was  surrendering  to 
Drew  his  own  property  ?  Would  Boyd  have  written  such  an  order  if  he 
supposed  that  these  bonds  belonged  to  Mr.  Drew?  Chamberlain  say8> 
"Belonging  to  me,"  and  they  are  to  be  delivered  "at  my  risk," — lan- 
guage absolutely  incompatible  with  the  idea  that  they  actually  be- 
longed to  Mr.  Drew,  and  that  Chamberlain  was  not  the  owner  thereof. 
After  this  long  lapse  of  time,  it  seems  to  me  that  more  weighty  testi- 
mony than  that  of  Boyd  is  needed  to  overcome  the  solemn  declaration 
of  a  writing  whose  recollection  cannot  fail,  and  to  which  additions  out 
of  the  imagination  cannot  be  made.  Therefore  this  indebtedness  existed 
at  the  time  of  the  transfer  of  these  securities;  and  it  being  the  object  of 
Drew  to  secure  Chamberlain  for  that  which  he  owed  him,  and  it  being 
the  object  of  Boyd  in  getting  these  securities,  as  he  testifies,  to  protect 
Mr.  Chamberlain,  in  what  would  the  protection  consist  if  these  $80,000 
of  bonds  were  to  be  left  out  of  the  calculation,  and  only  the  $118,000 
secured?  The  thing  to  be  done  would  only  have  been  half  accomplished, 
and  Mr.  Boyd  gives  us  the  idea  that  it  was  completely  effected.  The 
whole  tenor  of  the  testimony  of  Boyd  is  in  respect  to  his  solicitude  for 
tbe  interest  of  Chamberlain, — to  see  that  he  was  protected  against 
Drew's  indebtedness;  and  although  he  attempts  to  whittle  this  down  by 
the  narration  of  an  interview  with  Drew,  in  which  apparently  precise 
language  is  given,  after  the  lapse  of  20  years,  yet  undoubtedly  it  was 
the  intention  of  Drew  that  Chamberlain  should  be  protected,  and  these 
securities  were  given  to  protect  whatever  indebtedness  might  be  due  from 
Drew  to  Chamberlain.  But  it  may  be  said  that  if  Boyd  is  not  mis- 
taken in  reference  to  the  fact  that  these  securities  were  transferred  as 
cellateral,  and  not  in  payment  of  the  indebtedness,  and  that  Chnmber- 
lain's  claim  in  that  respect  is  unfounded,  why  should  not  the  same 
weight  be  given  to  Boyd  in  respect  to  these  80  bonds?     For  the  simple 
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reason  that  the  claim  of  Chamberlain  in  respect  to  these  securities  being 
given  in  payment  is  not  supported  by  the  written  and  admitted  facts. 
If  the  note  was  paid,  why  was  it  not  surrendered?  The  $100,000  note 
was  paid,  and  disappears.  The  $118,000  note  still  exists.  It  is  not 
the  practice  among  business  men,  after  a  note  is  paid,  for  the  cred- 
itor still  to  retain  the  paper;  and  that  is  the  reason  why  we  think 
that  Chamberlain  is  mistaken  in  his  claim  that  these  securities  were 
given  in  payment  of  the  indebtedness.  Upon  the  whole  case,  there- 
fore, basing  our  judgment  upon  the  documentary  evidence  in  the  case, 
we  are  of  opinion  that  the  securities  in  question  were  deposited  as  col- 
lateral to  the  indebtedness  of  Drew  to  Chamberlain,  and  that  such 
indebtedness  consisted  in  the  $118,000  note,  and  the  liability  for  the 
$80,000  Albany  &  Susquehanna  bonds.  For  the  reasons  above  stated, 
we  think  the  court  erred  in  including  in  the  indebtedness  to  Drew  the 
$30,000  loan,  as  no  such  claim  was  presented  upon  the  pleadings,  and 
does  not  seem  to  be  supported  by  the  evidence.  In  view,  however,  of 
the  report  of  the  referee  in  regard  to  the  condition  of  the  accounts  as  be- 
tween Chamberlain  and  the  assignee  of  Drew,  this  makes  no  difference  in 
the  final  result.  The  deficiency,  as  found  by  the  referee,  amounted  to 
$141,000.  The  amount  of  the  $30,000  loan  was  about  $60,000,  thus 
leaving  a  balance  upon  the  whole  account  due  to  Mr.  Chamberlain. 
We  think,  therefore,  that  the  judgment,  so  far  as  it  dismissed  the  oom- 
phint,  should  be  affirmed,  but  without  costs.     All  concur. 


BOUGHTOK  et  aL  v.  SMITR 
(Sapreme  Coart,  General  Term,  First  Department.    Febmary  17,  1899L) 

1.  Rbyiew  on  Appeal— Pbbpondbbanoe  of  ETmENOB. 

Where  the  record  does  not  state  that  it  contains  all  the  evidence,  and  no 
appeal  is  taken  from  an  order  denyinj?  a  motion  for  a  new  trial,  the  general 
term  will  not  review  the  question  of  the  preponderance  of  the  evidence. 

t.  Action  on  Contract— Pboop  op  Performance. 

In  an  action  for  work  done  under  an  express  contract,  where  the  evidenee 
shows  that  the  work  was  not  originally  done  in  accordance  with  the  contract, 
but  that  plaintiffs,  with  defendant's  permission,  undertook  to  remedy  the  de- 
fects, until  finally  defendant  expressed  himself  satisfied,  it  is  proper  to  sub- 
mit  to  the  jury  the  question  whether  plaintiffs  substantially  performed  their 
contract. 

8.  Same- Instructions- Appeal— Prbsumption. 

It  is  proper  to  refuse  to  instruct  the  jury  that,  if  ''the  defendant  did  not 
perform  his  contract,  then  the  plaintiffs  are  not  entitled  to  any  compensation;" 
and  it  will  not  be  presumed  on  appeal  that  in  the  request,  as  made,  the  word 
"plaintiffs"  was  written  in  place  or  the  word  "defendant" 

i.  Same— Asking  Inconsistent  Instructions. 

Where  defendant  asserts  in  his  proposed  instructions  that  plaintiffs  cannot 
recover  unless  they  have  substantially  performed  their  contract,  he  cannot 
also  claim  that  the  jury,  even  though  they  conclude  that  the  contract  was 
finally  performed,  shall  be  permitted  to  give  defendant  credit  for  disburse- 
ments made  by  him  in  having  the  work  made  to  conform  to  the  contract, 
since  the  two  claims  are  inconsistent. 

S.  Evidence— Contemporary  Memoranda. 

A  memorandum  made  by  a  workman  from  day  to  day,  in  the  ordinary  coarse 
of  business,  and  purporting  to  be  a  statement  of  the  days  on  which  his  em- 
ployer did  not  work  on  a  certain  building,  is  admissible  in  evidence  to  prove 
the  matters  stated  therein. 
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1  Samk— Waiyeb  of  Objection. 

The  objection  that  safflcient  foundation  has  not  bean  laid  for  the  introdiic- 
tion  of  documentary  evidence  is  waived,  unless  made  when  the  evidence  is 
offered. 

Appeal  from  special  tenn,  New  York  county.  . 

Action  by  John  W.  Boughton  and  Lorenzo  Terwilliger  against  Millard 
F.  Smith  for  materials  and  labor  furnished  by  plaintiffs  to  defendant. 
Plaintiffs  obtained  judgment.     Defendant  appeals.     Affirmed. 

Ai^ued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOL- 
LETT,  JJ. 

H.  D.  Birdsall,  for  appellant. 
«    Lamed  &  Wairen,  (W.  P.  Eaiapp,  of  counsel,)  for  respondents. 

O'BRIEN,  J.  In  1887  plaintiffs  made  an  agreement  with  the  de- 
fendant to  make  and  lay  parquette  flooring  in  the  latter's  house,  whieh 
was  to  be  of  the  best  material  and  workmanship,  and  for  which  the  de- 
fendant agreed  to  pay  $1,850.  Whether  the  contract  had  been  per- 
formed by  plaintiffs  was  the  question  litigated  upon  the  trial,  which  the 
jury  decided  in  plaintiffs'  favor.  The  principal  ground  urged  upon 
this  appeal  is  that  such  verdict  was  against  the  weight  of  evidence.  We 
cannot,  however,  upon  this  record,  consider  any  such  question.  It 
contains  no  statement  that  all  the  evidence  presented  upon  the  trial  is 
now  before  this  court,  nor  is  any  appeal  taken  from  any  order  denying  a 
motion  for  a  new  trial.  We  cannot,  therefore,  review  or  determine  the 
question  of  the  preponderance  of  evidence,  or  any  of  the  facts.  As  the 
record  thus  stands,  it  brings  up  for  review  only  questions  of  law,  and 
presents  for  our  consideration  those  questions  which  arise  upon  the 
judgment  roll  and  exceptions. 

The  first  exception  is  that  taken  to  the  refusal,  at  the  close  of  plain- 
tiffs' case,  to  dismiss  the  complaint.  This  raises  the  question  as  to 
whether  there  was  sufficient  evidence  presented  by  plaintiffs  to  support 
the  verdict.  In  determining  this  question,  however,  it  should  be  no- 
ticed that  it  does  not,  as  already  stated,  involve  a  consideration  of  pre- 
ponderance of  evidence,  but  only  its  sufficiency.  In  other  words,  unless 
it  appears  in  the  record  that  there  was  sufficient  evidence  given  to  justify 
the  denial  of  the  motion  to  dismiss  the  complaint,  then  the  exception  is 
good.  We  have  examined  the  testimony  presented  by  the  plaintiffs,  and 
although  it  therefrom  appears  that,  when  the  work  was  first  done,  it  was 
not  in  accordance  with  the  agreement  of  the  parties,  still,  upon  the  de- 
fendant's expressing  dissatisfaction,  the  plainlitfs  again  undertook  to  sup- 
ply the  deficient  material  and  workmanship  with  other  and  better  floor- 
ing, and  continued,  with  the  defendant's  permission,  removing  the 
objectionable  portions,  until  the  defendant  himself  expressed  his  satis- 
faction with  the  manner  in  which  the  work  was  finally  completed.  Upon 
such  evidence  it  was  proper  for  the  court  to  deny  the  motion  to  dismiss 
the  complaint;  there  being  sufficient  evidence  to  present  the  question  to 
the  jury  as  to  whether  or  not  the  plaintiffs  had  substantially  performed 
their  agreement.  It  is  true  that  the  defendant's  evidence,  as  printed  in 
this  record,  would  show  that  the  defendant  took  issue  with  the  plaintiffs'    j 
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version  as  to  the  performance  of  the  contract;  but,  for  the  reasons  al- 
ready given,  such  evidence  cannot  be  considered  in  disposing  of  this 
exception  taken  to  the  refusal  of  the  motion  to  dismiss  the  complaint. 
This  consideration  of  the  evidence  also  disposes  of  another  exception  to 
the  refusal  of  the  court  to  chaise,  as  requested  by  the  defendant,  'Uhat 
the  evidence  in  the  case  is  uncontradicted  that  the  plaintifia  have  not 
performed  their  contract. '^ 

Another  request  which  was  refused — and,  for  the  reason  of  its  ob- 
scurity, properly  so — was  "that,  if  the  jury  believes  that  the  defendant 
did  not  perform  his  contract,  then  the  plaintiffs  are  not  entitled  to  any 
compensation."  We  cannot  assume  that  the  word  "plaintiffs,"  and  not 
"defendant,"  was  in  the  request  as  made,  or  that  it  was  a  mistake  of  the 
stenographer,  because  we  are  bound  by  the  record  as  it  comes  before  us, 
and  are  not  permitted  to  indulge  in  the  presumption  that  it  is  erroneous. 
This  last  request  was  followed  by  another,  the  language  of  which  ood- 
tained  a  similar  confusion,  and  which,  no  doubt  for  that  reason,  was  by 
the  court  declined.  But  if  we  assume  that  the  proposition  which  the 
defendant  sought  to  have  the  court  present  to  the  jury  was  that,  in  the 
absence  of  proof  of  performance  on  the  plaintiffs'  part,  no  recovery  could 
be  had,  then  the  charge  to  the  jury — and,  notably,  after  all  the  requests 
were  made  and  passed  upon,  the  final  statement  of  the  trial  judge — in- 
volved this  very  proposition  of  law;  and  just  before  retiring  they  were 
correctly  instructed  "that,  if  the  plaintiffs  substantially  performed  their 
contract,  they  are  entitled  to  the  full  amount  claimed.  If  they  did  not 
so  perform  it,  they  are  not  entitled  to  anything."  Although  this  in- 
volved the  proposition  which  the  defendant's  counsel  seemingly  desired 
to  have  presented  to  the  jury,  an  exception  was  taken  to  it;  and  it  is 
now  urged  that,  as  there  was  evidence  in  the  case  of  the  cost  of  repair- 
ing the  floors,  and  putting  them  in  the  condition  called  for  by  the  con- 
tract, the  jury  should  have  been  instructed  in  such  a  way  as  to  have  per- 
mitted them,  even  though  they  concluded  that  the  contract  was  finally 
performed,  to  have  given  the  defendant  credit  for  moneys  so  expended. 
This  position,  if  contrasted  with  that  apparently  assumed  by  defendant 
in  the  requests,  is  an  entirely  inconsistent  one,  because  it  was  sought  by 
the  latter  to  have  the  jury  instructed  that  there  could  be  no  recovery  un- 
less full  performance  had  been  shown,  whereas  in  the  former  it  was  in- 
sisted that  the  jury  were  to  be  at  liberty  to  consider  some  testimony  of 
expenditures  made  for  repairing  the  floors,  as  against  the  amount  for 
which  the  plaintiffs  could  obtain  a  recovery.  We  think  that  the  trial 
judge,  upon  such  evidence  as  it  is  proper  for  us  to  consider,  corre(  tiy 
charged  the  jury  that  unless  a  substantial  performance  was  shown  the 
plain tif!'s  were  not  entitled  to  anything,  and  that,  upon  satisfying  the 
jury  that  they  had  substantially  periormeii,  they  were  then  entitled  to 
recover  the  amount  stipulated  to  be  paid  under  the  contract. 

There  are  some  features  of  the  case  which  no  doubt  inclined  some  of 
the  jurors  in  defendant's  lavor,  as  shown  by  the  reluctance  with  which 
they  reached  their  verdict,  and  these  are  equally  apparent  to  us.  It  is 
no  doubt  a  hardship  for  one  who  has  made  a  definite  contract,  which 
has  not  been  strictly  performed  within  the  time  limited,  to  have  his  pa- 
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tience  and  his  convenience  subjected  to  a  strain  by  the  failure  of  those 
with  whom  he  has  contracted  to  perform  their  work  as  agreed.  If,  how- 
ever, he  submits  to  such  inconvenience,  and,  though  not  obliged  to, 
pennitB  the  mistakes  first  made  to  be  subsequently  remedied,  so  that 
finally  there  is  a  question  as  to  whether  or  not  the  contract  has  been  sub- 
stantially performed,  there  is  no  redress,  under  the  law  as  it  stands,  but 
to  submit  the  question  of  fact  upon  such  testimony  to  the  good  sen^e  of 
a  jury.  And  a  conclusion  reached,  though  reluctantly,  by  a  jury, 
should  not,  except  for  prejudicial  error,  be  disturbed,  for  the  reason  that 
it  is  desirable  that  disputes  should  be  settled;,  and  where  the  question 
between  the  parties,  under  a  fair  and  impartial  charge,  has  been  sub- 
mitted to  a  jury,  this  court,  recognizing  the  principle  that  there  should 
be  an  end  to  litigation,  should  not,  unless  for  legal  cause,  destroy  the 
result  of  the  trial. 

The  most  serious  point  urged  is  that  presented  by  the  admission  of  a 
memorandum  or  entries  in  a  book  made  by  one  of  the  plaintiiiB'  work- 
men, and  purporting  to  be,  among  other  things,  a  statement  of  the  days 
upon  which  plaintiffs  did  not  work  upon  defendant's  premises.  In- 
stead of  allowing  it,  as  would  have  been  proper,  as  a  statement  of  what 
the  witness  testified  to,  it  was  admitted  to  prove  the  facts  themselves. 
This,  under  the  rule  of  Howard  v.  McDonough,  77  N.  Y.  692,  could 
not  be  done.  We  think,  however,  that,  having  been  made  in  the  ordi- 
nary coarse  of  business,  from  day  to  day,  there  was  warrant  for  the  ad- 
mission under  the  more  liberal  rule  laid  down  in  Mayor,  etc.,  v.  Second 
Ave.  R.  Co.,  102  N.  Y.  572, 7  N.  E.  Rep.  905.  It  may  be  that  sufficient 
foundation  had  not  been  laid  for  this  evidence,  but  this  was  not  urged  or 
taken  as  the  ground  of  the  objection.  In  other  words,  the  vice  in  the  ad- 
mission of  such  evidence,  that  no  proper  foundation  bad  been  laid,  was 
not  called  to  the  court's  attention,  nor  urged;  and,  had  it  been,  the  court 
would  no  doubt  have  required  additional  proof,  making  it  oompetent, 
before  its  admission. 

Upon  a  review,  therefore,  of  the  questions  presented  by  the  judgment 
roll,  and  exceptions  appearing  in  the  case,  we  are  of  opin^n  that  no 
error  of  law  was  committed,  sufficient  to  upeet  the  verdict,  and  that  the 
jadgment  appealed  from  should  be  affirmed,  with  ooeta.     AU  eoacur. 


(67  Hqh,  406.) 

PBUBY  V.  COUNCIL  BLUFFS  CITY  WATERWORKS  CO. 

(BopresM  Court,  General  Term,  First  Department     February  17, 1803.) 

L  OoKPOKATiOHs— Promissory  Note— Powers  op  Officers. 

Where  all  the  buBiness  of  a  corporation  is  transacted  by  its  treasnrer,  no 
superviBion  over  him  being  exercised  by  the  president  or  the  board  of  direct- 
ors, the  corporation  is  liable  on  a  note  given  by  him  in  the  name  of  the  cor- 
poration, and  transferred  to  an  innocent  indorsee  for  value,  though  such  note 
M  mot  countersigned  by  the  president,  as  required  by  the  by  laws. 

X  fiAVE— BZTEHT  OF  LlABILrTT. 

The  extent  of  the  corporation's  liability  on  such  note  is  the  amount  paid 
for  it  by  the  indorsee,  with  legal  interest  thereon. 
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Appeal  from  judgment  on  report  of  referee. 

Action  by  Marsden  J.  Perry  against  the  Council  Bluffs  City  Water- 
works Company  on  a  promissory  note.  Plaintiff  obtained  judgment. 
Defendant  appeals.     Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT,  JJ. 

James  L.  Bishop,  for  appellant. 
Qeorge  B.  Ashley,  for  respondent. 

O'BRIEN,  J.  As  stated  by  the  referee  in  his  opinion,  this  action  is 
brought  upon  a  promissory  note,  which  reads  as  follows: 

« 15.000.  New  York.  Nov.  28d.  1886. 

''Four  months  after  date,  we  promise  to  pay  to  the  order  of  Allen  &  Stead  five 
thousand  dollars,  at  the  treasurer's  otfice.  44  Broadway.  New  York.  Value  re- 
ceived. Council  Bluffs  Citv  Waterworks  Co. 

"Henry  Allen,  Treasurer." 

It  was  indorsed  by  Allen  &  Stead,  and  sent  by  Allen  to  one  Bradford, 
a  person  in  Providence,  R.  I.,  who  claimed  to  have  facilities  for  obtain- 
ing the  discount  of  mercantile  paper.  Bradford  took  the  note  in  De- 
cember, 1886,  to  plaintifiF,  at  Providence,  R.  I.,  and  asked  for  a  loan 
upon  it.  Plaintiff,  remembering  that  a  bank  wherein  he  was  a  director 
had  discounted  such  a  note  for  Bradford,  got  that  note  from  the  cashier, 
and  compared  it  with  the  one  in  suit,  and  found  them  similar  in  form; 
and  the  president  of  that  bank  also  told  him  there  was  another  such  note 
held  by  a  savings  bank  in  Providence,  and  that  it  was  a  good  loan.  Plain- 
tiff therefore  lent  to  Bradford  $4,500  on  the  note,  and  he  sent  $3,500  to 
Allen,  the  maker,  who  entered  the  fact  of  the  issue  of  the  note,  and  the 
receipt  of  the  money,  on  the  books  of  Allen  &  Stead,  in  an  account 
therein  kept  as  the  Council  Bluffs  Waterworks  account;  and  he  testified 
that  he  applied  the  proceeds  to  that  company's  use. 

The  questions  presented  for  review  are  whether  the  defendant  corpora- 
tion is  liable  upon  the  note,  and,  if  liable,  to  what  extent. 

Upon  the  former,  as  to  defendant's  liability,  we  might  content  our- 
selves with  resting  the  case  upon  the  reasoning  contained  in  the  opinion 
of  the  learned  referee,  which,  upon  the  evidence,  disposed  of  the  de- 
fenses that  plaintiff  is  not  a  bona  fide  holder,  for  value,  and  that  the 
note  in  suit  was  issued  without  authority  of  the  defendant,  and  was  not 
its  obligation,  and  points  out  the  distinction  between  this  case  and  that 
of  First  National  Bank  of  Middletown  against  this  same  defendant, 
(56  Hun,  412,  9  N.  Y.  Supp.  859.)  It  is  not  claimed  that  the  evi- 
dence  is  insufficient  to  support  the  findings  of  fact  made  by  the  referee, 
and  upon  such  evidence  we  think  he  has  correctly  interpreted  the  deci- 
sions, and  drawn  correct  legal  conclusions.  He  finds  that  during  the 
period  from  some  time  in  the  month  of  October,  1885,  to  February  27, 
1887,  Harry  Allen,  as  treasurer  of  the  defendant  corporation,  made  and 
issued  in  the  name  of  the  defendant,  and  to  which  the  name  of  the  de- 
fendant was  signed  by  himself,  as  treasurer  thereof,  some  40  or  50 
promissory  notes,  to  the  order  of,  and  indorsed,  "Allen  &  Stead," which 
were  negotiated,  and  money  obtained  thereon;  that  the  reason  for  the 
making  of  such  promissory  notes  to  the  order  of  Allen  &  Stead  was  that 
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they  were  acting  as  the  financial  agents  of  the  defendant,  and  it  was  to 
give  additional  credit  to  such  notes,  the  credit  of  the  corporation  itself 
being  poor;  and,  although  the  by-laws  of  the  defendant  required  the 
countersigning  by  the  president,  none  of  these  notes  so  issued  was  so 
coimtersigned;  that  the  note  in  suit  was  in  form  similar  to  these  others; 
that  during  all  this  period,  with  the  exception  of  one  in  May,  1886,  no 
meetings  of  the  board  of  directors  were  held,  and  at  the  one  meeting  no 
business  was  transacted  other  than  the  re-election  of  officers  of  the  de- 
fendant; that  Allen,  though  he  sought  to  consult  and  advise  with  the 
president  of  the  corporation,  was  referred  to  the  latter's  law  partner,  who 
was  also  a  director  in  the  corporation;  that  none  of  the  officers  or  direct- 
ors used  or  exercised  any  official  supervision  over  Allen,  or  his  acts  and 
transactions,  as  treasurer,  except  the  director  who  was  the  president's 
law  partner,  and  who,  it  would  appear,  was  not  only  consulted  with  re- 
spect to  the  making  of  the  promissory  notes,  and  the  obtaining  of  money 
thereon,  but  concurred,  in  the  very  beginning,  with  the  making  of  such 
promissory  notes;  that  further,  he  not  only  advised  the  making  and  is- 
suing of  such  notes  from  time  to  time,  but  personally  indorsed  a  large 
number  of  them,  and  one  with  the  name  of  his  firm,  of  which  the  presi- 
dent was  a  member.  A  review  of  the  evidence  supporting  these  findings 
will  sustain  the  referee,  and  justify  his  conclusion  that  Allen  was  prac- 
tically the  corporation,  and  that  the  case  is  brought  within  the  principle 
laid  down  in  Fifth  Nat.  Bank  v.  Navassa  Phosphate  Co.,  119  N.  Y. 
256,  23  N.  E.  Rep.  787,  because  he  was  not  only  the  treasurer  of  the 
defendant,  but,  as  said  in  that  case,  ^'he  was  consciously  invested  by 
the  company  with  the  broad,  general  power  inseparable  from  the  posi- 
tion in  which  it  placed  him  as  the  sole  manager  of  its  affairs  at  its  prin- 
cipal place  of  business."  Acting,  therefere,  within  the  apparent  scope 
of  the  authority  conferred  upon  him  by  the  corporation,  the  latter  is 
charged  with  liability,  irrespective  of  the  question  of  authority  in  fact. 
It  would  serve  no  useful  purpose  to  traverse  the  grounds  so  carefully 
gone  over  by  the  learned  referee,  it  being  sufficient,  upon  this  branch 
of  the  case,  to  say  that  we  concur  in  his  reasoning,  and  in  the  conclu- 
sion reached. 

The  question,  however,  as  to  the  extent  of  the  defendant's  liability, 
remains  to  be  considered.  This  note  in  suit,  as  shown,  was  delivered  as 
collateral  security  to  a  loan  of  $4,500  made  by  plaintiff  to  one  Bradford, 
under  an  agreement  that  the  loan  was  to  be  paid  in  a  few  days,  with  interest 
at  the  rate  of  $5  a  day  until  such  time  as  the  loan  was  paid.  If  the  re- 
covery upon  this  ndte  were  to  include  the  $4,500  and  interest,  as  agreed 
upon,  then  it  would  amount  to  more  than  the  principal  and  interest 
upon  the  note  itself. 

But  the  appellant  insists  that  neither  of  these  measure  the  extent,  if 
answerable  at  all,  of  defendant's  liability,  but  that  all  that  plaintifi'can 
claim  is  the  $4,500  advanced  on  the  faith  of  defendant's  note,  with  in- 
terest thereon  from  the  date  of  the  loan  at  the  rate  of  6  per  cent.  In 
Todd  V.  Shelbourne,  8  Hun,  512,  it  was  held  '^that  the  indorsee  of  com- 
mercial paper,  not  valid  as  a  legal  obligation  in  the  hands  of  the  payee 
negotiating  it,  must  be  restricted  in  his  recovery  to  the  value,^ith  in-. 
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terest  advanced  by  him  to  the  payee  upon  the  faith  of  it."  This  and 
other  cases  are  authority  for  the  proposition  that,  where  a  negotiable 
instrument  is  not  enforceable  between  the  parties,  a  bona  fide  holder 
can  only  recover  what  he  or  some  prior  holder,  through  whom  he  de- 
rived his  title,  paid  for  it,  with  interest.  Rand.  Com.  Paper,  §  994. 
Taking  the  facts  here,  we  think  that  this  note  was  not  valid  as  a  legal 
obligation  in  the  hands  of  the  payee  negotiating  it,  or  in  the  hands  of 
Bradford,  who  delivered  it  to  the  plaintiff  as  collateral  security  for  a  loan 
made  by  him,  but  that,  when  transferred  to  the  plaintiff,  it  became  in 
his  hands  a  legal  obligation  against  the  defendant,  but  only  to  the  ex- 
tent of  what  was  advanced  upon  the  faith  thereof.  We  think  the  prin- 
ciple of  the  cases  which,  under  such  circumstances,  would  prevent  a 
profit  being  made  out  of  the  transaction,  is  applicable,  and  that,  while 
the  plaintiff  is  entitled  to  protection,  to  the  extent  of  the  moneys  he 
advanced,  and  legal  interest  from  the  date  of  the  loan,  he  cannot  recover 
either  the  face  value  of  the  note,  with  interest  thereon,  nor  the  amount 
loaned,  with  interest  at  the  rate  agreed  upon  by  Bradford,  of  five  dol- 
lar a  day.  The  difference,^  however,  in  the  amount  is  easily  com- 
puted, and,  when  ascertained,  should  be  deducted  from  the  judgment; 
and  the  judgment,  as  so  modified,  should  be  affirmed,  without  costs. 
All  ooncur* 

(67  Hun,  425.) 

BLTING  V.  DAYTON. 

(Supreme  Court,  General  Term,  First  Department    February  17, 1888.) 

PLBADXNO — ASCSNDKBNT  OP  COMFLAnVT  AFTBR  TRIAL. 

Plaintiff  alleged  in  his  complaint  that  he  had  performed  the  contract  sued 
on.  After  the  case  had  been  fully  tried  on  the  merits,  the  referee  fonnd  that 
the  contract  had  not  been  performed  within  the  time  limited,  but  that  defend- 
ant had  waived  strict  performscnee.  Held,  under  Code  CivilProc.  §  788,  which 
provides  that  "the  court  may  upon  the  trial,  or  at  any  other  stage  of  the  ac- 
tion, before  or  after  Judgment,  in  furtherance  of  Justice,  and  on  such  terms 
as  it  deems  just,  amend  any  pleading."  that  plaintiff  should  be  allowed  to 
amend  his  complaint  on  payment  of  costa. 

Appeal  from  special  term,  New  York  connty. 

Action  by  Cornelius  W.  H.  Elting  against  Charles  W.  Dayton.    From 

an  order  denying  leave  to  amend  the  complaint,  plaintiff  appeals.    Re- 

Tersed. 

February  35. 1885,  the  plaintiff,  a  builder,  entered  into  a  contract  with  the  de- 
fendant, the  owner  of  five  bouses,  to  repair  them,  according  to  plans  and  speci- 
fications, for  $9,726,  on  or  before  April  20,  1885.  The  work  was  not  in  fact  com- 
Sleted  until  May  15,  18<55.  The  defendant  paid  towards  the  contract  price,  March 
5,  1885,  12.000;  April  10.  1880.  $2,000;  May  8.  1885,  $2,000.  August  26.  l88o.  this 
action  was  begun,  to  recover  $3,726.  the  remainder  of  the  contract  price,  and  $500 
for  extra  work,  which  was  set  up  as  a  first  cause  of  action.  In  the  first  count  the 
plaintiff  averred  that  he  bad  performed  his  contract.  As  a  second  cause  of  ac- 
tion, it  was  alleged  that  Hart  Z.  Norton  had  done  work  and  furnished  materials 
for  the  buildings  for  which  the  defendant  promised  to  pay  $600.  and  that  the 
claim  therefor  had  been  assigned  to  the  plaintiff,  who  demanded  Judgment  for 
$4,826.  The  defendant  admitted  the  making  of  the  contract  with  the  plaintiff  as 
alleged,  and  that  he  had  paid  $6,000  thereon.  He  denied  that  the  plaintiff  had 
performed  his  contract,  and  also  denied  that  he  was  indebted  in  the  sum  of  $500 
for  extra  work.  The  defendant  further  denied  tiiat  he  had  made  a  contract  with 
Norton,  and  was  indebted  on  account  of  work  performed  thereon  in  the  sum  of 
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$000.  As  a  second  defense,  and  as  a  counterclaim,  the  defendant  averred  that  the 
plaintiff  had  not  performed  his  contract  in  a  ^ood  and  workmanlike  manner,  and 
bad  failed  to  complete  it  within  the  time  limited,  to  his  damage  in  the  sum  of 
$2,500.  for  which  he  demanded  Judgment  The  case  was  tried  before  a  referee, 
who  found  that  the  work  was  not  completed  within  the  time  agreed,  but  that  the 
delay  was  caused  by  the  defendant's  ordering  additional  work,  which  was  per- 
formed by  the  plaintiff,  which  was  worth  $440.  He  also  found  that  Norton  had, 
under  his  contract,  done  work  for  the  defendant  at  the  at^reed  price  of  $600.  and 
that  the  claim  had  been  assigned  to  the  plaintiff.  He  disallowed  the  defendant's 
counterclaim,  and  ordered  a  judgment  for  the  plaintiff  for  $4,769.  which  was  re- 
▼ersed  by  the  general  term,  and  a  new  trial  granted.  Tbe  reversal  was  placed  on 
the  ground  that,  the  plaintiff  having  alleged  performance,  and  not  having  averred 
an  extension  of  time  therefor,  he  could  not,  as  against  the  objection  and  excep- 
tion of  the  defendant,  without  amendment  of  tbe  complaint,  recover  on  the  theory 
that  strict  performance  had  been  waived.  Eltinir  v.  Dayton,  (Sup.)  17  N.  Y.  Snpp. 
849.  After  the^ew  trial  was  ordered,  the  plaintiff  moved  at  special  term  for  leave 
to  amend  his  complaint,  by  averring  that  he  was  prevented  from  performing  his 
contract  within  the  time  limited,  by  reason  of  the  additional  work  orderedand 
required,  and  that  defendant  had  waived  the  compleiioD  of  the  work  within  the 
time  mentioned  in  the  contract. 

Aigued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  POLLETT,  JJ. 

Augustus  H.  Van  Buren,  (John  J.  Linson,  of  counsel,)  for  appellant. 
J.  F.  Steir,  (William  H.  Townley,  of  counsel,)  for  respondent. 

FOLLETT,  J.  ^The  court  may,  upon  the  trial,  or  at  any  other  stage 
of  the  action,  before  or  after  judgment,  in  furtherance  of  justice,  and  on 
such  terms  as  it  deems  just,  amend  any  pleadiug  «  ♦  ♦  by  insert- 
ing an  allegation  material  to  the  case."  Section  723,  Code  Oivil  Proc. 
After  this  case  had  been  fully  tried  on  the  merits,  the  referee  found  that 
the  owner  of  the  buildings,  by  ordering  additional  work  and  changing 
the  plans,  prevented  the  plaintiff  from  performing  the  contract  within 
the  time  limited,  and  had  waived  strict  performance.  If  this  is  true, — 
and  for  the  purposes  of  this  motion  we  must  deem  it  so,-— the  plaintiff 
ought  not  to  lose  his  labor  and  materials  because  of  the  mistake  in  the 
complaint.  The  omission  or  error  which  the  amendment  is  designed  to 
remedy  is  one  of  those  which  it  is  the  object  of  the  section  to  permit  the 
court  to  rectify.  It  is  said  by  the  counsel  for  the  respondent  that  the 
amendment  should  not  be  allowed,  because  a  new  suit  on  the  cause  of 
action  would  be  barred  by  the  statute  of  limitations.  Although  some 
laches  has  been  shown  on  the  paH  of  the  plaintiff,  this  is  a  strong  reason 
for  granting,  instead  of  refusing,  the  relief.  The  only  question  is  one 
of  terms,  and  we  think  the  proposed  amended  complaint  should  be  re- 
ceived by  the  defendant,  upon  the  payment  of  the  costs  of  the  reference 
and  of  the  defendant's  appeal  to  the  general  term.  The  order  should  be 
reversed,  with  $10  costs  and  printing  disbursements,  and  the  motion 
granted,  upon  payment  of  810  costs,  and  the  proposed  amended  complaint 
be  allowed  to  stand,  upon  the  payment  by  the  plaintiff  of  the  costs  and 
disbursements  of  the  reference,  and  of  the  defendant's  appeal  to  the  gen- 
eral term.     All  concur. 
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(67  Hun,  89a.) 

TBBO  V.  JORDAN  et  aL 

(Supreme  Coart.  General  Term,  First  Department    Febrnary  17,  18d8.) 

1.  BmppufG — Chabtbb  Pabtt— Implied  Wabrantt. 

The  owner  of  a  yessel.  who  signs  a  charter  party,  impliedly  warrants  that  the 
▼essel  it  commanded  by  competent  officers,  since  a  vessel  not  to  commanded 
is  not  seaworthy. 

8.  TOWAQB— NBGLiaSNCB— QXTESTION  FOB  JUBT. 

In  an  action  in  a  state  court  to  recover  for  services  of  a  tu^  under  a  charter 
party,  where  defendant  sets  up  damages  caused  by  stranding  the  tow,  the 
question  as  to  whether  the  master  of  the  tug  was  negligent  in  not  anchoring 
at  night,  during  a  haze,  and  in  not  taking  soundings,  u  for  the  jury,  where 
the  expert  evidence  on  the  subject  is  connicting. 

Appeal  from  special  term,  New  York  county. 

Action  by  William  M.  Tebo  against  Henry  Gregory  Jordan,  Morton* 
Stimpson  Crehore,  and  Charles  Daniel  Jordan  upon  a  charter  party. 
From  a  judgment  dismissing  the  complaint,  with  costs,  entered  on  a 
directed  verdict,  plaintiff  appeals.     Reversed. 

The  plaintiff  was  the  owner  of  the  steam  tug  B.  T.  Haviland.  and  the  defend- 
ants were  partners  under  the  name  of  H.  Q.  Jordan  &  Co.,  and  engaged  in  the 
transportation  of  coal  in  barges  from  Newport  News,  New  York,  and 
Philadelphia  to  Boston  and  other  ports  in  the  New  England  states.  October  28, 
1888,  the  parties  to  this  action  entered  into  a  contract,  of  which  the  following  ia 
a  copy: 

"Articles  of  agreement  entered  into  this  d3d  day  of  October,  1888,  between  H. 
G.  Jordan  &  Co.,  of  Boston,  Mass.,  and  W.  M.  Tebo,  of  Brooklyn,  L.  L  The  said 
W.  M.  Tebo  agreed  to  charter  the  steamer  B.  T.  Haviland  to  said  H.  G.  Jordan  & 
Co.  from  the  morning  of  October  26,  1888,  to  May  1. 1889,  (either  party  having  the 
privilege  of  cancellation  upon  one  month's  notice.)  to  tow  their  coal  barges  from 
New  York,  Philadelphia,  or  Newport  News  to  Boston,  or  some  other  safe  port, 
not  east  of  Portland.  Me.;  the  steamer  to  be  provided  with  a  hawser  on  board, 
and,  in  cases  of  parting  the  barge's  hawser,  to  use  the  same  for  the  balance  of  the 
trip  free  of  cost  to  Messrs.  Jordan  &  Co.  When  the  steamer  is  in  New  York,  and 
obliged  to  wait  for  barges  to  tow,  the  Messrs.  Jordan  have  the  privilege  of  send- 
ing the  tug  to  Sandy  Hook,  seeking.  The  steamer  is  expected  to  go  at  all  times 
when,  in  the  judgment  of  the  captain,  it  is  prudent  and  safe  for  his  boat  and  tow; 
two  days  in  each  month  to  be  allowed  for  washing  and  cleaning  out  boiler.  In 
the  event  of  the  boat  becoming  disabled  in  machinery,  the  lost  time  to  be  at  the 
expense  of  charterers.  Payments  to  be  made  on  the  1st  day  of  every  month  to 
W.  M.  Tebo  for  the  amount  of  each  month's  charter;  the  price  to  be  twenty  two 
hundred  ($2,200)  dollars  per  month.  In  the  execution  of  this  charter,  the  dangers 
of  the  sea  excepted,  and  the  tug  not  held  responsible  for  damages  from  that 
cause.  A  representative  of  Messrs.  Jordan  &  Co.  to  be  on  the  tug  at  any  time 
when  they  see  fit,  and  free  of  cost  to  tbe  tug,  excepting  food,  which  the  tug  is  to- 
•upply.  W.  M.  Tebo.     Haviland. 

••H.  G.  Jordan  &  Co. 

"Witness  to  both  signatures:    £.  R  Dunham. " 

The  defendants  used  the  tug  from  October  26. 1888,  to  December  8th  of  the  same 
year,  when  they  ceased  to  use  it,  and  wrote  the  plaintiff  as  follows: 

"Dec.  8th,  1888. 
*  Wm.  Tebo,  Esq.— Dear  Sir:    On  behalf  of  H.  G.  Jordan  &  Co.,  of  Boston,  we 
are  instructed  to  notify  you  that  the  tug  B.  T.  Haviland  will  not  be  employed  by 
them  after  this  date,  on  account  of  the  stranding  on  December  2,  1888,  and  other 
injuries  received  by  the  tows  while  under  charge  of  said  boat 

"Yours  respectfully.  Wing,  Bhoudy  &  Putnam.  * 

The  plaintiff  replied  as  follows: 

"Brooklyn.  Dec  12,  1888. 
"Messrs.  Wing,  Shoudy  &  Putnam — Gentlemen:    In  answer  to  your  notification 
on  behalf  of  Messrs.  H.  Q.  Jordan  &  Co.,  of  Boston,  of  the  discharge  of  my  tug: 
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B.  T.  Haviland  from  Dec.  8th.  1888.  I  will  say  I  refuse  to  accept  sucb  dis- 
charge, as  it  is  not  in  accordance  with  the  terms  of  oar  contract,  which  proYides 
for  thirty  days'  notice  before  such  discharse  can  take  effect;  and  1  consider  the 
boat  is  still  under  charter  to  Messrs.  H.  G.  Jordan  Ss  Co.  until  said  thirty  days  ex- 
pires, which  will  be  Jan.  8,  1889. 

-Very  respectfully  yours,  W.  M.  Tebo.    H." 

December  2,  1888.  the  tug.  while  towing  defendant's  barges  Charter  Oak  and 
George  Moon,  laden  with  coal,  from  Newport  News,  via  New  York,  to  Boston, 
was,  with  the  barges,  stranded  at  about  G  o'clock  in  the  evening  on  Handerchief 
shoals,  remaining  aground  about  an  hour.  At  about  6  P.  M.  on  the  next  day  the 
barges  were  stranded  in  Boston  harbor,  and  remained  aground  for  about  an  hour. 
By  these  strandings  tne  barges  were  injured  in  the  amount  of  $1,167.64.  but  the 
greater  part  of  the  injury  was  caused  by  the  first  stranding.  Handerchief  and 
Shovelful  lights  are  about  three  and  a  half  miles  apart,  the  latter  being  north- 
easterly from  the  former.  Monomoy  light  is  about  a  mile,  and  a  little  west  of 
north,  from  Shovelful  light  The  channel  from  Handerchief  to  Shovelful  light 
is  narrow,  with  dangerous  shoals  on  each  side. 

The  plaintiff  claimed  to  recover  the  contract  price  for  service  from 

October  26. 1888.  to  January  8,  1889,  amounting  to  $5,426  64 $5,426  64 

Less  cash  paid  by  defendants $2,059  00 

Earned  by  tug  between  December  .8  and  January  8, 725  00    2,784  00 

Plaintiff  claims $2,642  64 

The  defendants  assert  that  they  were  liable  only  for  the  service  of 
the  tug  from  October  26  to  December  8,  at  the  contract  price, 

amounting  to $8,226  64 

Cash  paid $2.059  00 

Damagesto  bargee 1,167  64 

$8»226  64 

The  defendants  allege  in  their  answer  that  the  strandings  were  caused  by  the 
unseaworthiness  of  the  tug.  and  the  negligence  of  its  officers  and  pilot,  who  were,  it 
is  averred,  incompetent  At  the  close  of  the  evidence  a  verdict  was  directed  for 
die  defendants. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT,  JJ. 

Goodrich,  Deady  &  Goodrich,  (William  W.  Goodrich,  of  counsel,) 
for  appellants. 

Wing,  Shoudy  &  Putnam,  (Joseph  A.  Shoudy,  of  counsel,)  for 
respondents. 

FOLLETT,  J.  Under  this  charter  party  the  law  implies  a  warranty 
by  the  owner  (the  plaintiflf)  that  the  tug  was  seaworthy.  Putnam  v. 
Wood,  8  Mass.  481-483;  Kopitoflf  v.  Wilson,  1  Q.  B.  Div.  377-380; 
Ck)hn  V.  Davidson,  2  Q.  B.  Div.  468;  Iron  Co.  v.  Huntley,  2  C.  P. 
Div.  464;  1  Pars.  Har.  Law,  258.  A  vessel  which  is  not  commanded 
by  competent  officers  is  unsea worthy.  Walden  v.  Insurance  Co.,  12 
Johns.  128-184;  Draper  v.  Insurance  Co.,  4  Duer,  234;  2  Pars.  Har. 
Law,  185.  The  plaintifif  was  not  a  common  carrier,  and  liable  as  an 
insurer  of  the  safety  of  the  barges,  but  he  was  liable  for  the  damages 
occasioned  by  the  failure  of  the  master  of  the  vessel  to  exercise  reason- 
able care  and  skill  in  its  management.  The  Margaret,  94  U.  S.  494- 
496;  The  Webb,  14  Wall.  406;  Wells  v.  Steam  Nav.  Co.,  8  N.  Y.  375. 
On  this  trial  the  defendants  did  not  attempt  to  show  that  the  vessel  was 
unseaworthy  by  reason  of  defects  in  its  hull,  machinery,  or  material 
equipment,  but  rested  their  defense  solely  on  the  ground  that  the  cap- 
tain and  pilot  were  incompetent  and  negligent.     In  reviewing  the  evi- 
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dence  given  on  the  form^  trial  it  was  held  (62  Hun,  514,  17  N.  Y. 
Supp.  80;  that  the  trial  court  should  have  decided,  as  a  matter  of  law, 
that  the  captain  was  x  negligent  (1)  in  not  anchoring  his  fleet  at  Hand- 
kerchief light,  instead  of  proceeding  on  his  voyage  in  the  night,  with 
a  thick  haze;  (2)  in  not  taking  soundings  hetween  Handkerchief  and 
Shovelful  lights,  which  are  3  to  3i  miles  apart.  On  the  present  trial 
the  evidence  seems  to  have  heen  greatly  changed.  After  the  plaintiff 
proved  his  contract,  and  introduced  the  letters  of  December  8th  and 
12th,  and  the  necessary  formal  evidence,  he  rested.  The  defendants 
called  the  captains  of  the  two  barges,  and  their  superintendent  of  the 
tow»  who  was  on  board  of  the  tug  at  the  time  of  the  accident.  Jones^ 
the  captain  of  the  barge  George  Moon,  testified :  '^The  captain  was  justi- 
fied, in  my  opinion,  in  going  on,  instead  of  anchoring.  He  was  justified  in 
going  on,  if  he  knew  the  course,  and  had  a  pilot  aboard  who  was  familiar 
with  the  course.  I  saw  no  necessity  of  anchoring,  nor  of  their  sheering 
over  to  port.  I  didn't  know  what  they  sheered  over  for, — no  idea  at 
all."  Hendrickson,  the  captain  of  the  Charter  Oak,  testified:  ''There 
was  no  fog. "  That  he  saw  the  lights  known  as  "  Shovelful,"  "  Monomoy ,** 
and  'ToUock  Rip."  ''I  saw  nothing  in  the  condition  of  the  wind  or 
weather  to  require  him  [captain  of  the  tug]  to  anchor.  I  thought  it 
was  good  navigation  for  him  to  go  ahead."  Van  Cleaf  testified  that  it 
was  a  clear,  dark  night.  ''I  say  that  originally  starting  for  ShoveUu] 
light  was  good  navigation."  "There  was  nothing  in  the  weather  that,  in 
my  opinion,  required  them  to  stop  and  anchor.  They  could  have  gone 
on  perfectly  easily.  Any  navigator  could  see,  where  they  were."  He 
also  testified  that  he,  the  captain  of  the  tug,  and  its  pilot  all  saw  Hand- 
kerchief and  Monomoy  lights*  Geoige  M.  Hallett,  a  sea  captain,  called 
by  defendants,  testified  that  he  was  familiar  with  the  course  from  Hand- 
kerchief light  to  Boston,  He  said:  "I  should  say  that  on  a  dark  night, 
with  all  the  lights  plainly  visible, — distinctly  visible, — a  man  who  is 
familiar  with  the  course  should  not  have  any  difficulty  in  going  over 
the  course  without  running  aground,  if  he  is  familiar  with  it.  I  don't 
see  why  he  should.  I  don't  know  of  any  reason,  if  he  knows  all  the 
lights."  Ruling,  another  navigator,  called  by  the  defendants,  testified: 
"If  there  was  a  haze  on  the  water,  so  I  would  not  see  the  Shovelful  light 
vessel  at  all,  for  any  reason,  and  I  could  see  the  Monomoy  light  dis- 
tinctly, I  would  have  some  difficulty  in  going  through  safely  with  the 
Monomoy  light  in  view.  I  could  not  steer  the  proper  course  with  the 
aid  of  that  light  to  carry  me  on.  In  that  case  I  would  anchor,  and  wait 
until  I  could  see  the  other  lights.  I  would  turn  to  the  anchorage  if  the 
weather  was  so  you  could  not  see.  I  would  not  go  blindfolded. 
«  *  4e  J  never  anchored  a  long  tow  in  that  place.  I  have  passed 
over  there  in  a  haze.  I  don't  know  any  one  instance  that  I  can  call  to 
mind  now  of  passing  over  there  when  I  could  not  see  the  Shovelful, 
and  could  see  the  Monomoy."  This  is  substantially  all  the  evidence 
given  in  behalf  of  the  defendants  which  bears  upon  the  question  as  to 
whether  the  plaintifTs  captain  was  negligent  in  not  anchoring  at  Hand- 
kerchief light.  The  plaintiff's  captain  testified:  "I  did  not  anchor 
because  I  didn't  think  it  was  prudent  to  anchor,"  etc.     "It  would  not 
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be  good  navigation  to  anchor  her  there."  ''It  wouldn't  have  been  safe 
to  anchor  there  at  all.  It  would  be  in  the  track  of  vessels,  which  is 
against  the  law."  Barnard,  who  was  piloting  the  tug,  testified  that  he 
had  been  a  seafaring  man  since  boyhood,  had  '*  sailed  over  this  route 
not  less  than  a  hundred  times,  and  in  my  judgment  the  course  of  navi- 
gation which  we  took  was  good  navigation,  I  think."  "It  would  not 
have  been  a  prudent  thing  to  have  anchored  the  vessel  after  passing 
Handkerchief  light."  .  Curran,  a  sea  captain,  testified:  "Question.  You 
don't  think  it  would  have  been  good  navigation  to  have  anchored?  An- 
swer. No,  sir.  ♦  *  *  It  all  depends  upon  the  weather.  If  I  saw 
Monomoy  light  clearly,  there  would  be  no  difficulty  in  going  forward, 
if  I  did  not  see  Shovelful  light,  and  it  would  be  prudent  to  go  ahead 
then." 

Under  this  state  of  the  evidence,  it  is  impossible  to  sustain  the  ruling 
that,  as  a  matter  of  law,  the  plaintifiPs  captain  was  negligent  in  not 
anchoring  his  tow  at  Handkerchief  light.  The  question  was  one  of  fiict, 
and  should  have  been  submitted  to  the  jury.  In  admiralty  cases  the 
oomrt  may  determine  the  law  and  the  facta,  and  the  decifiions  of  those 
courts  aflbrd  but  little  light  upon  the  question  whether,  under  the 
practice  in  this  state,  an  issue  should  be  decided  by  the  court,  as  a 
matter  of  law,  or  left  to  the  jury,  as  a  question  of  fact;  and,  unless  these 
casee  are  considered  with  reference  to  the  difference  in  practice  of  the 
two  courts,  they  are  likely  to  mislead  the  investigator.  Whether  it  was 
negligent  not  to  sound  between  Handkerchief  and  Shovelful  lights  was  a 
disputed  question  of  fact,  which  should  have  been  submitted  to  the 
jury.  Again,  the  proximate  cause  of  the  standing  on  Handkerchief 
shoals  seems  to  have  been,  under  the  evidence  in  this  case,  the  shifting 
of  the  course  of  the  vessel,  after  passing  Handkerchief  light,  from  1^  to 
4  points  to  the  westward,  which  brought  the  vessels  on  the  shoals. 
The  captain  and  the  pilot  of  the  tug  testified  that  the  course  was 
changed  li  to  2  points  to  the  westward,  while  the  defendants'  witness 
testified  that  it  was  changed  4  points  to  the  westward.  The  difference 
in  this  narrow  channel  is  not  unimportant.  All  of  the  witnesses  agree 
that  when  the  course  was  changed  the  wind  was  blowing  and  tide  flow- 
ing from  the  westward.  The  plaintiff's  witnesses  testified  that  the 
change  was  made  to  counteract  the  assumed  force  of  the  wind  and  tide, 
and  for  the  purpose  of  avoiding  Stonehouse  shoal,  a  dangerous  one, 
which  lay  on  the  east  side  of  the  channel.  By  how  much  the  course 
was  changed  was  a  question  of  fact,  and  also  whether  the  change  actu- 
ally made,  whatever  found  to  be,  was  negligent.  The  judgment  should 
be  reversed,  and  a  new  trial  granted,  with  costs  to  appellants,  to  abide 
the  event.     All  concur. 
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PEOPLE  V.  KIRWAN. 

(Supreme  Court.  General  Term,  First  Department    Febmary  17,  1808.) 

1.  Attempt  to  Rape— Etidbnob— Cobrobobation. 

To  establish  the  crime  *'of  an  attempt  to  commit  rape,"  it  It  not  essential 
that  the  testimony  of  the  female  on  whom  the  alleged  attempt  was  made  be 
corroborated  by  other  evidence. 

1  Same. 

In  a  trial  for  an  attempt  to  commit  rape  the  prosecuting  witness  testified 
that  defendant  called  at  her  house  to  consult  her  about  the  sale  of  certain 
land,  and,  on  being  taken  into  the  parlor,  upstairs,  he  closed  the  door,  seized 
her  by  the  hands,  shoved  her  against  the  wall,  put  his  body  against  her.  and 
unbuttoned  his  trousers;  that  a  violent  struggle  occurred;  that  she  finally 
broke  loose  from  him.  and  took  refuge  in  her  bedroom.  In  a  prior  trial  she 
testified  that,  prior  to  the  date  of  the  alleged  assault,  he  had  called  at  her 
house,  and  had  then  made  indecent  advances.  During  the  time  of  the  alleged 
assault,  which  occurred  near  the  middle  of  the  day,  she  made  no  outcry,  and 
no  steps  were  taken  to  punish  defendant  till  nearly  a  month  later.  Ck>m- 
plainant  also  testified  that  she  sustained  no  physical  or  mental  injury  as  a 
result  of  the  alleged  assault.  Witnesses  for  defendant  testified  that  he  had 
previously  borne  a  good  character.  Held,  that  the  evidence  did  not  warrant 
a  conviction  of  an  attempt  to  commit  rape,  and  that,  at  most,  he  could  only 
be  convicted  of  indecent  assault 

t.  Same— Instrugtiohs— Indecent  Assault. 

An  instruction  that  if  defendant,  In  making  the  assault  did  not  intend  to 
have  sexual  intercourse  with  her,  he  would  be  guilty  only  of  an  in- 
decent assault  is  erroneous,  in  that  even  if  defendant  intended  to  have  sex- 
ual intercourse  with  her,  he  would  not  have  been  guilty  of  an  attempt  to 
commit  rape,  unless  he  intended  to  have  sexual  intercourse  with  her  "against 
her  will. » 

Appeal  from  court  of  general  sessions,  New  York  county. 

John  P.  Kirwan  was  convicted  of  assault  in  the  second  degree*  and 
appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PATTER- 
SON,  JJ. 

Howe  &  Hummel,  for  appellant. 

De  Lancey  Nicoll,  Dist.  Atty.,  (Henry  H.  B.  Stapler,  Asst.  Dist. 
Atty.,  of  counsel,)  for  respondents. 

O'BRIEN,  J.  The  appellant  was  convicted  of  the  offense  of  assault 
in  the  second  degree,  and  sentenced  to  be  imprisoned  in  the  peniten- 
tiary for  the  term  of  two  years  and  two  months.  The  indictment 
charged  the  defendant  with  an  assault  upon  one  Mrs.  Allan,  with  an  in- 
tent to  commit  a  felony,  to  wit,  "with  intent  to  commit  an  act  of  sexual 
intercourse  with  her." 

To  establish  the  crime  of  rape,  a  complainant's  evidence  must  be  cor- 
roborated. The  indictment,  as  stated  by  the  learned  recorder,  "is,  sub- 
stantially, what  the  law  calls  an  attempt  to  commit  rape."  The  ques- 
tion is  therefore  presented  whether  or  not  corroboration  is  necessary  to 
sustain  a  complainant  in  charging  either  "an  attempt  to  commit  rape," 
or  an  assault  with  intent  to  commit  rape;  these  being  substantially,  if 
not  identically,  the  same  ofiFense  expressed  in  two  different  ways.  The 
Penal  Code,  however,  while  requiring,  by  section  283,  that  no  convic- 
tion can  be  had  for  rape  upon  the  testimony  of  the  female,  unsupported 
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by  other  evidence,  does  not  in  express  terms  reqaire  such  corroboration 
in  respect  to  the  assault  with  intent  to  commit  rape.  Rape  and  an  as- 
sault with  intent  to  commit  rape  are  distinct  crimes,  and  as  corrobora- 
tion was  not  essential  to  convict  of  either  offense  at  common  law,  and 
as  the  statutory  rule  contained  in  the  Penal  Code  speaks  only  of  rape, 
we  are  of  opinion  that  the  recorder  was  correct  in  his  ruling,  refusing  to 
charge,  as  requested  by  the  prisoner's  counsel,  ''that,  before  the  defendant 
can  be  convicted  of  the  offense  charged  in  the  indictment,  there  must  be 
evidence  tending  to  corroborate  the  complainant  as  to  the  commission 
of  the  act  charged.  Without  such  corroboration  the  defendant  cannot 
be  convicted." 

While  corroboration  is  not,  therefore,  necessary,  taking  into  consider- 
ation the  nature  of  the  charge,  where  a  complainant's  testimony  is  un- 
supported, it  should  be,,  as  in  a  case  where  supported,  of  a  character  so 
conclusive  as  to  leave  no  reasonable  doubt  of  the  prisoner's  guilt.  No 
one  having  been  present  at  the  interview  between  the  complainant  and 
the  prisoner  when  the  crime  is  alleged  to  have  been  committed,  and  the 
conviction  having  been  secured  on  the  complainant's  evidence  alone, 
contradicted  as  it  was  by  the  prisoner,  this  should  be  examined  and 
analyzed  to  see  if  it  has  such  force  and  weight  as  to  justiiy  a  conclusion 
that  the  prisoner  was  guilty  of  the  crime  charged,  beyond  a  reasonable 
doubt.  It  is  true  that  upon  collateral  matters,  and  to  discredit  the 
prisoner's  version,  other  witnesses  were  introduced;  but  on  the  main, 
sabstantial  charge  the  conviction  was  obtained  solely  upon  the  com- 
plainant's testimony.  This  necessitates  an  examination  of  the  record  to 
determine  if  justice  requires  the  affirmance  of  the  judgment. 

The  prisoner,  a  real-estate  agent,  first  called  at  complainant's  house  in  ' 
the  month  of  April;  and  prior  to  May  20,  1891,  which  is  the  date  fixed 
when  the  crime  is  alleged  to  have  been  committed,  he  made  a  second 
call,  both  with  reference  to  a  sale  of  property  owned  by  Mrs.  Allan  or 
her  husband.  Her  version,  given  upon  the  trial,  of  what  took  place  on 
May  20th,  is  thus  detailed:  She  let  the  prisoner  in,  and  upon  his  stat- 
ing that  he  had  some  papers  which  he  would  like  her  to  sign,  in  con- 
nection with  the  sale  of  the  property,  she  invited  him  upstairs,  into  the 
parlor,  which  was  on  the  second  story,  (it  being  an  English  basement 
house,)  where  she  kept  the  pen  and  ink.  That  the  defendant  closed  the 
door  as  he  went  in.  That,  when  the  complainant  went  to  open  it,  he 
seized  hold  of  her  hands,  and  prevented  her  from  doing  so.  That  he 
put  her  against  the  wall,  put  his  knee  against  her,  and  idso  put  the  side 
of  his  body  against  her;  took  her  two  hands,  put  them  under  his  arm, 
somehow,  and  unbuttoned  his  trousers.  That  he  then  put  his  shoulder 
against  her,  then,  with  one  hand,  got  hold  of  her,  and  pushed  her  right 
against  the  wall.  That  she  could  not  see  what  he  was  doing  with  his 
other  hand,  but  could  feel  that  he  was  unbuttoning  his  trousers.  Then 
there  was  quite  a  struggle,  and  the  following  conversation  is  stated  to 
have  taken  place  between  the  parties: 

""I  told  him,  if  he  did  Dot  let  go,  I  would  tell  his  wife,  and  I  would  also  have 
the  law  OD  him.  He  laughed  at  me.  and  said  I  ought  to  feel  myself  very  highly 
flattered;  that  a  great  many  handsome  women  in  New  York  had  offerecLthem-     ^ 
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mItm  to  him,  aad  that  he  bad  ii«Ter  iMid  %  dollar.  He  said  that,  if  I  pat  the 
law  on  him,  that  he  did  not  fear  arrest,  and  he  said  that  there  was  no  Judge  in 
Kew  ¥'ork  that  would  convict  him.  He  said  he  was  a  Tammany  boy.  and  had  a 
great  pull,  and  said  that  my  social  position  was  nothing,  and  said,  as  for  my  name, 
he  said  he  wonld  have  no  regard  for  the  truth. " 

Prior  to  the  trial  the  complainant  stated  her  grievance,  once  in  a  let- 
ter to  her  husband,  and  again  in  the  police  court.  In  the  former  she 
said: 

"As  soon  as  I  got  in,  he  shut  the  door,  and  caught  hold  of  my  hands,  and  we 
had  a  tussle  round  the  room.  He  unbuttoned  his  pants,  and  grabbed  me  by  the 
leg  at  I  was  falling;  he  having  tripped  me  with  his  foot.  As  he  did  so.  it  loos- 
ened my  hands,  and  I  sprang  around  one  of  our  big  arm-chairs,  and  rushed  out 
of  the  room.  I  ran  upstairs,  in^  my  own  bedroom,  and  bolted  it,  and  watched 
through  the  window  for  an  officer;  hut  he  went  out,  himself,  before  I  could  see 
one." 

The  complainant  in  the  police  conrt  recites— 

"That  on  the  20th  of  May  she  was  indecently  assaulted  by  John  P.  ^rwan, 
who  came  into  deponent's  parlor,  and  forcibly  attempted  to  throw  deponent 
down  on  the  floor,  and  while  his  person  was  exposed,  he  forcibly  placed  bia  haad 
on  deponent's  thigh. " 

She  further  testified  upon  the  trial  that  on  one  of  his  visits  prior  to 
May  20th,  on  heing  informed  that  her  husband  was  siok,  and  absent  in 
Texas,  where  he  intended  to  remain  two  years,  the  prisoner  remarked — 

''That  it  was  a  pity  I  should  be  left  alone  without  a  husband  for  two  years.  I 
told  him  that  was  none  of  his  business;  '  I  have  cut  my  eyeteeth,  and  lost  them, 
and  I  don't  want  any  such  talk.' " 

Notwithstanding  her  estimate  of  the  prisoner,  she  thereafter  received 
his  visits  until  the  20th  of  May,  and  then,  in  the  absence  of  all  other 
persons  from  the  house,  she  invited  him  up  into  her  parlor  on  the  sec- 
ond floor.  During  the  15  minutes  spent  in  that  room,  while  the  pris- 
oner was  attempting  an  indecent  assault  upon  her,  she  testified  that  she 
did  not  scream,  or  make  any  outcry  whatever,  though  her  house  was 
situated  in  West  Twenty-First  street,  where  persons  at  that  time  in  the 
morning — between  10  and  11  o'clock — were  undoubtedly  passing.  We 
are  thus  left  to  conclude  that  in  the  way  of  noise  or  outcry,  outside  the 
struggle,  there  was  only  the  conversation  already  detailed.  From  that 
time  (May  20th)  no  steps  were  taken  to  punish  the  prisoner  until  June 
23d,  when  the  comphiint  was  made  to  a  police  magistrate.  The  letter 
to  her  husband  was  on  June  25th.  It  is  true  she  gives  her  explanation 
of  why  she  did  not  proceed  sooner, — that  on  June  19th  she  saw  her 
lawyer,  which  was  after  the  prisoner  had  called  the  fourth  time,  and  at 
her  request  the  attorney  wrote  a  letter  in  which  he  said: 

"John  Eirwan.  Esq.— Dear  Sir:  Mrs.  James  Allen,  of  449  West  21st  street, 
has  consulted  me  as  to  some  annoyances  which  she  claims  to  have  heen  suhjected 
to  by  you;  and  I  have  advised  her  that  it  would  be  unnecessary  to  take  measures, 
at  present,  further  than  to  write  you  this  note,  which  I  trust  will  have  the  effect 
of  you  to  discontinue  your  visits. " 

In  further  explaining  her  reason  for  not  proceeding  sooner,  she  stated 
that  she  did  not  want  her  husband,  who  was  sick,  to  be  brought  back 
to  the  city,  or  made  worse,  by  knowledge  of  the  prisoner's  attack,  and 
that  she  would  not  have  complained  at  idl,  were  it  not  for  the  prisoner'^ 
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sabBaqnent  viaits.  In  this  connection  she  was  asked,  ^Did  not  the  at- 
tack affect  you  very  much?'*  and  she  answered:  "  No,  sir;  not  very  much. 
I  was  all  right.  I  was  not  hurt  in  any  way.  Question.  It  didn't  af- 
fect you  any  way?  Answer.  Not  very  moch."  This  failure  to  make 
a  complaint  until  more  than  a  month  after,  taken  in  connection  with 
this  testimony,  and  her  lawyer's  designation  of  the  offense  as  '^an  annoy- 
ance," famishes  a  probable  explanation  of  what  did  occur  on  May  20th« 
The  iiact  that  she  did  not  intend  to  prosecute,  and  that  she  moved  be- 
cause the  prisoner  subsequently  visited  her,  is  consistent  with  the  view 
that  what  was  designated  as  "an  annoyance"  was  subsequently  enlarged 
into  «a  indeoent  assault,  finally  resulting,  upon  the  testimony,  in  a  con- 
viction of  an  assault  with  intent  to  commit  rape.  That  more  occurred 
than  a  mere  ocmveisation  about  real  estate  in  the  interview  between  them 
of  May  20th,  as  testified  by  the  prisoner,  the  record  clearly  shows;  but 
that  it  amounted  to  an  indecent  assault,  or  attempt  to  commit  rape,  the 
testimony  does  not  establish,  beyond  a  reasonable  doubt.  That  the 
prisoner  acted  in  a  vulgar  and  familiar  way  from  the  time  of  his  first 
visit,  is  apparent;  and  his  untruthful  statement  of  the  advances  made 
was  what  justly  militated  against  him  with  the  jury.  On  the  other 
hand,  when  a  female  permits  undue  familiarity  in  speech,  and  continues 
to  receive  visits  from  a  person  whose  character  is  thus  laid  bare,  she  is 
not  entitled  to  have  much  attention  paid  to  her  complaint,  except  in 
cases  where  the  man  attempts  to  touch  or  assault  her;  thus  employing 
either  force  or  violence  causing  either  mental  or  bodily  suffering.  The 
reason  for  this  is  both  natural  and  apparent*  A  word  or  look,  not  to 
speak  of  an  indelicate  suggestion,  is  enough  to  put  a  rightly  sensitive 
woman  on  her  guard;  and,  after  being  thus  warned,  if  a  woman  offers 
the  occasion  or  opportunity  to  a  disreputable  and  evil-minded  man  to 
see  and  converse  with  her  alone,  she  to  that  extent  deprives  herself  ot* 
that  jealous  regard  which  the  law  extends  to  women  who  without  fault 
are  subjected  to  even  the  slightest  insult.  We  do  not  in  this  intend  to 
reflect  on  Mrs.  Allan.  She  proved  herself  to  be  a  good  wife,  and  a  vir- 
tuous woman.  But  had  she  been  of  a  more  dtlicately  sensitive  nature, 
after  repelling  the  first  advances  or  indelicate  suggestions  of  the  prisoner, 
she  would  never  have  afforded  him  the  opportunity  on  May  20th  of  see- 
ing her;  much  less  would  she  have  invited  him  into  a  parlor  on  the  sec- 
ond floor  at  a  time  when  she  was  entirely  alone  in  the  house.  Had  she 
treated  him  as  he  deserved,  by  shutting  her  door  against  him,  she  would 
have  saved  herself  the  attack  on  her  honor  which  she  testifies  was  made, 
and  the  subsequent  publicity  and  trouble  to  her  which  followed.  This 
lack  of  sensitiveness,  if  the  assault  was  as  aggravated  as  claimed,  is  again 
shown  by  her  delay  in  proceeding  to  punish,  and  her  statement  that  she 
was  neither  much  hurt  nor  affected  by  it.  Delay  in  making  a  complaint 
has  ever  been  regarded  as  a  fact  to  be  considered  in  weighing  the  credi- 
bility of  a  complainant.  The  reason  is  that  the  offense  is  of  such  a 
character,  affecting,  as  it  does,  that  which  all  true  women  value  most 
highly,  that  the  natural  impulse  of  a  woman  who  suffered  such  a  grave 
injury  would  be  to  have  her  outraged  honor  immediately  avenged  by 
the  punishment  of  her  assailant.     The  rule  is  thus  stated  by  Woodru|I^  J. : 
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"In  a  case  In  which  the  fact  of  complaint  it  admissible,  it  is  perhaps  competent 
to  explain  the  want  of  such  early  complaint  by  facts  which  show  that  it  was 
impracticable,  or  that  it  was  prevented  by  circumstances  consistent  with  the  nat- 
ural impulse  to  complain  thereof,  so  far  at  least  as  to  destroy  that  presumption 
of  falsehood  derivable  from  concealment  on  the  part  of  the  female.  Baccio  ▼. 
People,  41  N.  Y.  271. 

Taking  all  her  explanations  of  the  delay  in  complaining,  these  are 
hardly  consistent  with  a  view  that  the  prisoner  was  guilty  of  any  such 
aggravated  assault  as  she  finally  testified  upon  the  trial.  She  stated  that 
he  did  not  injure  or  affect  her  much  by  the  attack,  which  he  must  nec- 
essarily have  done  if  made  in  the  way,  and  to  the  extent,  claimed.  The 
prisoner,  apart  from  his  untruthful  statement  of  what  actually  occurred 
at  the  interview,  was  shown  to  be  a  man  in  comfortable  circumstances, 
having  a  wife  and  child.  Many  reputable  witnesses  were  produced  to 
his  good  character.  Weighing  the  unsatisfactory  character  of  the  evi- 
dence against  him,  and  giving  the  weight  which  ordinarily  should  attach 
to  proof  of  good  character,  a  reasonable  doubt  is  created  as  to  defendant's 
guilt  of  the  crime  of  assault  in  the  second  degree,  which  is  defined  ^*as 
assault  with  intent  to  commit  a  felony,"  or,  in  this  case,  "rape,"  hut 
which  would,  under  the  instructions  of  the  learned  recorder,  have  justi- 
fied a  conviction  of  the  lesser  offense,  or  assault  in  the  third  degree, 
which,  in  view  of  the  annoyance  to  which  the  prisoner  subjected  the 
complainant,  would  be  his  proper  punishment.  We  do  not  see,  upon 
such  unsatisfactory  evidence,  no  mental  or  physical  harm  having  resulted 
to  complainant,  what  public  or  private  good  would  be  conserved  by  con- 
signing the  prisoner,  a  man  of  family,  with  a  character  shown  to  have 
been  good  previously,  to  a  long  term  in  the  penitentiary.  Upon  a  care- 
ful review  of  the  entire  evidence,  we  do  not  regard  the  verdict  as  justi- 
fied, because  not  based  upon  that  character  of  evidence  which  appellate 
tribunals  insist  shall  form  the  basis  of  a  verdict  which  consigns  a  man 
of  previous  good  character  to  a  long  term  of  imprisonment.  We  are  of 
opinion,  therefore,  that  the  judgment  should  be  reversed,  and  a  new  trial 
had. 

VAN  BRUNT,  P.  J.  The  defendant  was  convicted  of  an  assault 
upon  the  complainant  with  intent  to  commit  a  rape.  Repeated  exam- 
inations have  convinced  me  that  there  is  no  ground  in  the  evidence,  as 
produced  upon  the  trial,  upon  which  to  sustain  such  a  conviction.  It 
is  true  that  there  are  no  exceptions  contained  in  the  record,  which  raises 
a  point  which  seems  to  be  fatal  to  the  conviction;  but  under  the  gen- 
eral power  which  the  court  has,  in  furtherance  of  justice,  in  cases  of 
this  kind,  it  seems  to  me  that  there  should  be  a  reversal  of  the  convic- 
tion, as  had.  If  the  defendant  had  been  convicted  of  an  indecent  as- 
sault, (assault  in  the  third  degree,)  such  a  conviction  might  very  well, 
upon  the  evidence,  have  been  sustained.  But  there  seems  to  be  absent 
from  the  evidence,  as  it  appears  in  this  record,  an  intent  to  have  sexual 
intercourse  with  the  complainant  against  her  will, — a  necessary  ingre- 
dient of  the  crime  of  which  the  defendant  has  been  convicted.  And  I 
am  led  to  this  conviction  from  the  testimony  given  upon  the  part  of  the 
complainant.     It  appears  that  prior  to  the  alleged  al^empt   the  coni- 
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plunant  had  had  various  interviews  with  the  defendant, — one  on  the 
29th  of  April, — ^in  which  the  question  of  the  ownership  and  the  pro- 
posed sale  of  certain  property  owned  by  the  complainant's  husband 
formed  the  subject  of  conversation.  On  the  6th  of  May  the  defendant 
called  again y  and  an  interview  was  had  in  the  hall,  the  children  of  the 
complainant  playing  around,  in  which  the  question  of  the  sale  of  the 
house  was  again  spoken  of;  and  the  defendant  asked  if  the  complainant 
would  see  a  customer,  and  she  said,  '^Yes."  He  said,  ''Well,  I  will  be 
here  in  a  week  or  two  with  him."  Then  the  defendant  stated  that  he 
desired  to  bm  the  husband  of  the  complainant.  She  told  him  that  he 
could  not  see  her  husband;  that  he  would  be  gone  a  couple  of  years,  in 
Texas.  Then  the  defendant  made  a  remark  that  it  was  a  pity  that  the 
complainant  should  be  left  alone  without  a  husband  for  two  years,  and 
the  complainant  replied  that  it  was  none  of  his  business;  that  she  did 
not  want  to  hear  any  such  talk,  and,  if  he  was  prepared  to  talk  like 
that,  he  had  better  go.  He  said:  ''I  beg  your  pardon.  I  don't  mean 
anything  wrong.  I  know  a  great  many  women  who  would  not  take 
any  insult  from  that."  She  said:  ''I  do.  I  don't  want  any  such  talk. 
I  have  cut  my  eyeteeth,  and  lost  them.  I  don't  want  any  such  talk." 
He  said,  ''That  is  all  right,"  and  he  was  going  to  go,  but  it  commenced 
to  shower,  and  he  had  no  umbrella;  and,  as  complainant  could  not  shut 
the  door  in  his  £Eice,  she  said,  "You  had  better  wait  until  the  shower  is 
over;"  and  he  sat  down  on  the  lounge,  and  waited  in  the  main  hall 
downstairs.  In  about  two  weeks,  on  the  20th  of  May,  he  called 
again,  and  the  complainant  opened  the  door.  He  saluted  her  by  say- 
ing: "Good  morning.  You  look  very  pleasant  this  morning."  She 
said:  "I  am  not  at  all  well.  I  have  bad  two  chills.  I  am  expecting 
my  mother  down."  She  then  asked,  "Where  is  your  customer?"  He 
«aid,  "I  have  not  had  the  pleasure  of  seeing  him."  But  he  ^id:  ''  I 
want  to  talk  to  you  further  about  this  matter.  The  price  you  ask  is 
too  much,  altogether.  I  have  also  some  papers  that  I  would  like  you 
to  read  or  sign,  if  you  see  fit."  Complainant  said:  "'Well,  I  don't 
keep  pen  and  ink  down  here,  but  I  have  them  upstairs,'  and  I  asked 
him  into  the  parlor.  He  went  upstairs,  into  the  parlor,  with  me, — I 
went  first, — and  followed  me  into  the  room,  and,  as  we  went  in,  I  went 
in  first,  and  he  closed  the  door  behind  us.  When  he  closed  the  door, 
I  said:  'Don't  close  the  door.  It's  too  warm* in  here.'  He  said, 
*WeU,  I've  got  business,  and  I  don't  want  anybody  to  hear  me  saying 
my  business.'  I  said,  'There  is  nobody  in  the  house  to  hear  you,  and 
I  want  to  open  the  door;'  and  when  I  went  to  open  the  door  he  seized 
me  by  my  hands."  And  then  occurs  the  interview  which  formed  the 
basis  of  this  conviction, — an  interview  lasting  from  15  to  20  minutes 
On  the  27  th  of  May  the  defendant  called  again  upon  the  complainant, 
and  remained  in  the  lower  hall,  and  she  talked  to  him  from  the  stairs. 
She  reused  to  have  any  business  transactions  with  him,  whatever,  and 
itated  that  she  had  enough  trouble  of  her  own,  without  a  dirty  loafer 
like  him  coming  around.  On  the  18th  of  June  the  complainant  heard 
that  the  defendant  had  called  again,  and  on  the  19th  went  to  consult  a 
lawyer;  and  a  note  dated  the  20th  was  written  by  the  lawyer  to  the  de- 
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fendani,  laying  that  the  complainant  "has  consulted  me  as  to  eoma 
annoyances  which  she  claims  to  have  been  subjected  to  by  you;  and  I 
have  advised  her  that  it  will  be  unnecessary  to  take  measures  at  pres- 
ent, further  than  write  to  you  this  note,  which  I  trust  will  have  the 
effect  of  you  to  discontinue  your  visits."  On  the  23d  of  June  the  com- 
plainant saw  the  defendant  at  the  front  gate  of  the  house.  She  was 
going  in,  and  told  him,  ''Don't  you  dare  go  into  that  house,"  and  on 
the  same  day  made  the  complaint  to  a  police  magistrate  of  the  alleged 
attempt  upon  the  part  of  the  defendant  to  commit  rape  upon  hw.  Five 
or  six  days  afterwards  she  wrote  a  letter  to  her  husband,  in  which  she 
detailed  the  circumstances  of  the  alleged  assault,  &nd  the  subsequent 
events,  and  in  which  her  statement  as  to  what  occurred  on  the  inter- 
view of  the  27  th  of  May  is  absolutely  at  variance  with  the  testimony 
given  upon  the  trial.  In  her  evidence  she  states  that  she  did  not  go 
downstairs,  but  spoke  to  him  from  the  stairs.  In  her  letter  she  says 
that  she  went  downstairs,  and  he  asked  her  to  be  seated.  She  said, 
''  No,  I  will  not."  That  he  then  got  hold  of  her  by  the  shoulders,  and 
tried  to  force  her  into  a  chair,  and  the  servant,  whom  she  told  to  watch, 
thought  he  was  trying  to  kiss  her;  but  she  thought  he  wantisd  to  whis- 
per in  her  ear,  because  he  kept  saying,  ''Speak  low,"  and  she  screamed. 
"No;  if  you  can't  speak  loud,  I  will  not  listen;"  and  she  went  upstairs, 
and  left  him  sitting  there. 

It  seems  to  me  that  the  conduct  of  the  complainant  herself  is  abso- 
lutely inconsistent  with  the  idea  that  she  understood  that  this  defend- 
ant had  made  an  assault  upon  her  with  intent  to  commit  a  rape.  It 
is  altogether  in  harmony  with  the  theory  that  an  indecent  assault  was 
committed.  But  that  Uie  complainant,  until  a  long  time  afterwards, 
believed  that  there  had  been  any  intent  to  use  violence  on  the  part  of 
the  defendant,  seems  to  be  entirely  inconsistent  with  the  whole  atmos- 
phere of  the  case.  It  is  incredible  that  while  an  assault  was  being 
committed,  with  the  intent  of  obtaining  the  desired  end  by  violence, 
any  dialogue  should  have  been  had,  such  as  is  detailed  by  the  plain- 
tiff,— laughing,  using  argument  and  persuaeion,  threats  upon  her  part 
to  tell  his  wife,  and  have  the  law  upon  him, — she  showing,  no  fear, 
and  making  no  outcry,  and  such  like,  lasting  15  or  20  minutes,  and 
then  finall}'  escaping  without  any  difficulty.  This  seems  to  be  utterly 
at  variance  with  the  idea  that  there  was  any  intent  upon  the  part  of 
the  defendant  to  accomplish  his  object  by  brute  force,  or  that  the  com- 
plainant so  believed.  The  interview  of  the  27th  May  was  also  incon- 
sistent with  the  idea  that  the  complainant  then  believed  that  the  de- 
fendant had  made  an  attempt  to  commit  so  atrocious  a  crime  against 
her.  So  was  that  of  the  22d  of  June.  The  letter  of  the  attorney  of  the 
20th,  also,  does  not  even  hint  at  the  suggestion  of  so  grave  an  offense. 
The  late  complaint,  and  the  letter  to  her  husband,  in  which  she 
states,  in  so  vital  a  point,  the  interview  of  the  27th  of  May  so 
differently  from  that  of  her  testimony  upon  the  trial,  further  aooen- 
tuates  the  probability  that  the  idea  of  a  rape  being  attempted  was 
not  entertained  until  long  after  the  event. 

It  further  appears,  upon  an  examination  of  the  charge  ot  the  learned 


Digitized  by 


Google 


Sup.  Ct.]  n&unjD  o.  ktbwam.  167 

t^eoorder,  that  the  jury  may  have  been  misled  into  overlooking  the  dis- 
tinctioD  between  assault  in  the  second  degree  and  assault  in  the  third 
degree.  It  is  true  that  during  the  charge  the  learned  recorder  distinctly 
stated  the  difference  between  the  two  grades  of  crime;  but  in  two  or 
three  plaeee  expressions  were  used,  to  which  his  attention  was  not  called, 
to  be  sure,  but  which  may  have  produced  an  erroneous  impression  upon 
the  jury,  and  particularly  as  one  of  them  was  in  answer  to  a  question 
by  the  foreman.     In  one  place  the  learned  recorder  said: 

'If  yoa  coins  to  tbe  ooncliitlorn  that  tke  evidence  would  not  warrant  yon  in 
arriving  at  tbe  conclusion  that  be  inU^nded.  in  making  thia  assault  upon  tbe  per- 
son of  the  complainant*  to  have  an  act  of  sexual  intercourse  with  her  on  that 
occasion,  bat  that  be  seized  her  by  the  wrist,  and  pressed  her  against  his  person, 
and  struggled  with  her  in  that  room,  he  would  then  be  gnilty  of  assault  in  the 
third  degree,  and  not  of  the  second,  because,  unless  the  evideoce  satisfies  yoa 
that  the  assault  was  with  the  felonious  intent  to  commit  the  felony  of  rape  upon 
this  woman,  he  eannot  be  convicted  of  assault  in  the  second  degree. " 

The  last  part  of  this  proposition  was  ccnrect;  but  the  first  conveyed 
an  entirely  erroneous  impression,  in  that,  even  if  the  jury  were  of  the 
opinion  that  tbe  evldencu  would  warrant  them  in  arriving  at  the  conclu- 
sion that  the  defendant  intended,  in  making  this  assault,  to  have  an 
act  of  sexual  intercourse  with  her  on  that  occasion,  he  still  might  not 
have  been  guilty  of  assault  in  the  second  degree.  It  was  only  if  he  in- 
tended, in  making  the  assault,  to  have  this  act  of  intercourse  on  that  oc- 
casion against  her  will,  that  he  would  have  been  so  guilty.  He  may 
have  presumed  in  this  struggle  that  she  would  finally  consent;  and  if 
he  believed  she  would  finally  consent,  no  matter  when,  or  because  of 
what  persuasion,  even  if  some  of  such  persuasion  was  physical,  the 
chaise  of  attempt  to  commit  rape  was  not  sustained.  This  erroneous 
impression  was  accentuated  by  the  answer  which  the  learned  recorder 
made  to  the  foreman,  who  asked: 

"Will  it  make  any  difference,  in  the  degree  of  assault,  if  we  take  Into  con- 
sideration that  the  man  made  approaches  to  the  lady,  improperly,  on  his  first 
-visit,  and  was  allowed  to  re-enter  the  house  a  second  time?* 

To  this  the  learned  recorder  said: 

"I  told  you  you  had  a  right  to  take  any  evidence  of  that  character  Into  con- 
sideration, in  determining  what  the  intention  of  this  man  was  at  the  time  he  com* 
mitted  the  assault,— whether  his  intention  was  to  have  sexual  intercourse  with 
this  woman  or  not. " 

That  was  not  the  question  which  was  to  determine  whether  the  de- 
fendant was  guilty  of  an  assault  in  tbe  second  degree  or  not.  Even  if 
he  did  intend  to  have  sexual  intercourse  with  her,  and  the  assault  was 
made  with  such  intention,  he  was  not  necessarily  guilty  of  assault  in  the 
second  degree.  It  was  only  if  he  intended  to  have  such  intercourse 
against  her  will,  by  force.  And  in  this  answer  to  the  jury  this  im- 
portant and  vital  distinction  seems  to  have  been  lost  sight  of. 

And,  again,  it  seems  to  me  that  the  recorder  may  have  produced  an 
erroneous  impression  upon  the  question  of  intent  by  what  he  stated 
in  reference  to  the  conversation  bad  between  the  complainant  and  the 
defendant  at  the  second  interview.  He  said,  referring  to  the  testis 
mony  as  to    the   remark    which   was  made  about  the  absence  of  her 
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husband,  and   about  the   misfortune   of  a  woman  of  her  appearance 

being  compelled   to   remain   absent  from   her  husband  for  so  long  a 

period  as  two  years: 

"That,  of  itself,  would  probably  amount  to  nothing,  if  such  a  remark  was 
made.  Bat.  when  that  remark  is  taken  in  connection  with  what  it  is  claimed 
•absequently  occurred  in  the  parlor  between  this  man  and  the  woman,  St  is  a 
matter  which  may  have  some  significance,  some  bearing,  as  to  what  this  man's 
intention  was  at  tbe  time  it  was  alleged  by  this  woman  that  he  assaulted  her  io 
the  parlor  of  that  house. " 

It  is  true  that  this  conversation  may  have  tended  to  show  that,  at  the 
time  this  man  assaulted  her,  he  intended  to  have  intercourse  with 
her;  but  it  did  not  in  any  way  tend  to  show  that  he  intended  to 
have  such  intercourse  against  her  will.  On  the  contrary,  it  seems  to 
me  that  the  legitimate  conclusion  from  that  language  was  that,  if 
there  was  any  such  intention,  it  was  that  such  intercourse  should 
take  place  by  and  with  her  consent. 

I  think,  from  all  these  circumstances,  that  the  conclusion  arrived 
at  by  the  jury  was  erroneous,  and  that  the  defendant  should  have  a 
new  trial.  I  therefore  concur  in  the  conclusion  reached  by  Mr.  Justic 
O'BRIEN. 

PAlTERSON,  J.  I  do  not  find  any  technical  errors  in  the  record 
before  us,  either  in  the  rulings  of  the  recorder  on  evidence,  or  in  his 
charge;  and  yet,  on  the  whole  case,  I  cannot  resist  the  conclusion  that 
injustice  has  been  done  in  convicting  the  prisoner  of  that  d^ree  of  crime 
for  which  he  was  sentenced.  He  might  well  have  been  found  guilty  of 
assault  in  the  third  degree,  but  the  testimony  of  the  complainant  is  most 
unsatisfactory,  concerning  that  assault  being  committed  for  the  purpose 
of  having  sexual  intercourse  with  her,  against  her  will,  and  therefore 
I  concur  in  the  direction  for  a  new  trial. 


SHEA  ▼.  CORNISH  et  al. 
(Supreme  Court,  Special  Term,  New  York  County.    December,  1893.) 

1.  RiEFERENGB— Second  Report — New  Fhtdinos. 

Where  the  report  of  a  referee  on  a  claim  against  an  estate  was  set  aside  on 
the  ground  that  it  did  not  ''contain  the  facts  found  by  the  referee  at  the  re- 
quest of  plaintiff,"  and  was  sent  back  **to  have  him  incorporate  in  his  de- 
cision all  the  facts  found  by  him, "  a  second  report,  containing  new  findings, 
which  he  had  not  found  at  request  of  plaintiff,  must  be  set  aside. 

8.  Same— New  Reference— When  Denied. 

Such  case  will  not  be  sent  to  a  new  referee,  but  the  report  will  be  sent 
back  to  the  same  referee,  with  instructions  to  strike  out  the  new  findings  and 
insert  the  findings  made  at  plaintiff's  request  before  the  original  report  was 
made. 

At  chambers.  Claim  by  Thomas  J.  Shea  against  Charles  E.  Comisb 
and  Lewis  M.  Cornish,  as  executors  of  the  estate  of  Charles  L.  Cornish, 
deceased.  Defendants  moved  to  confiim  tbe  report  of  a  referee,  and 
plaintiff  moved  to  set  aside  the  report,  and  to  refer  the  case  to  a  ne^ 
referee.  Motion  to  confirm  overruled,  and  motion  to  set  aside  granted, 
and  report  sent  to  the  same  referee  for  amendment. 
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William  King  Hall,  for  plaintiff. 
William  H.  Nafis,  opposed. 

ANDREWS,  J.  After  a  careful  examination  of  all  the  papers  sub* 
mitted  upon  these  motions,  and  also  of  the  papers  filed  when  simUar 
motions  were  before  the  court  in  October  last,  and  after  conferring  with 
Mr.  Justice  Patterson,  I  am  of  the  opinion  that  the  referee  misappre- 
hended the  scope  and  meaning  of  the  order  entered  herein  on  October 
7,  1892,  which  directed  that  his  report  be  referred  back  to  him  for 
a  further  report,  and  that  he  incorporate  in  such  amended  decision  and 
report  all  the  fSacts  found  by  him.  This  matter  came  before  the  court 
in  October 'upon  two  motions,  which  were  substantially  the  same  as 
those  which  are  now  before  pe.  The  defendants  had  served  a  notice  of 
motion  for  an  order  confirming  the  referee's  report,  and  directing  judg- 
ment in  favor  of  the  defendants,  and  for  an  extra  allowance.  The 
plaintiff  had  served  a  notice  of  motion  to  set  aside  the  report  of  the 
referee,  upon  the  ground  (among  others)  that  the  report  did  not  contain 
the  facts  found  by  said  referee  at  the  request  of  the  plaintiff;  and  the 
brief  used  by  plaintiff's  counsel  upon  those  motions  contains  the  follow- 
ing statement:  "The  said  report  does  not  contain  the  facts  found  by  the 
referee  at  the  request  of  plaintiff,  and  filed  on  said  date,"  (September  14, 
1892.)  The  memorandum  filed  by  Mr.  Justice  Patterson,  who  heard 
those  motions,  was  as  follows:  ^The  report  of  the  referee  must*be  sent 
back,  to  have  him  incorporate  in  his  decision  all  the  facts  found  by  him. 
Furber  v.  McCarthy,  (Sup.)  4  N.  Y.  Supp.  274.  When  that  is  done,^ 
the  motion  to  confirm  may  be  renewed."  It  is  entirely  clear  that  all 
that  the  referee  was  authorized  to  do  by  the  said  order  of  October  7, 
1892,  was  to  insert  in  his  report  the  findings  which  he  bad  made  at  the 
request  of  the  plaintiff  before  that  order  was  entered,  and  which  had 
been  omitted  from  his  report.  He  has  gone  further  than  this,  and  has 
made  new  findings,  which  were  not  in  his  former  report,  and  which  he 
had  not  found  at  the  request  of  the  plaintiff. 

The  plaintiff's  attorney  claims  that  he  had  no  notice  of  a  further  hear- 
ing before  the  referee,  and  was  not,  in  fact,  heard,  and  that  it  was  un- 
derstood between  himself  and  the  defendant's  attorney  that  no  new  find- 
ings would  be  asked  for  or  made.  It  is,  however,  immaterial  whether 
this  claim  is  or  is  not  well  founded.  The  said  order  of  October  7th  did 
not  authorize  the  referee  to  make  any  new  findings,  but,  as  above  stated, 
merely  to  incorporate  in  his  report  the  findings  which,  prior  to  the  mak- 
ing of  that  report,  he  had  made  at  the  request  of  the  plaintiff's  attorney, 
and  which  had  been  omitted  from  his  first  report.  I  see  no  reason  why 
the  parties  should  be  subjected  to  the  expense  and  labor  of  a  new  trial 
before  another  referee.  I  think  the  proper  course  is  to  enter  an  order 
referring  the  report  back  to  the  same  referee,  with  instructions  to 
strike  out  the  new  findings  inserted  in  it  after  it  was  originally  made, 
and  with  instructions  to  include  in  it  the  findings  made  at  the 
request  of  the  plaintiff's  attorney  before  the  original  report  was 
made.  After  such  amendment  of  the  report  the  matter  can  then  be 
brought    on    again   for  a  hearing,^  and    the    rights    of  the   plaintiff 
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can,  and  undoubtedly  will,  be  as  well  protected  by  the  court  as  though 
the  case  were  sent  to  another  referee  for  a  new  trial.  The  order  will  be 
settled  on  notice. 


BILBBR6TBIN  ▼.  WM.  WIOEB  CO. 
(Stiperior  Court  of  New  York  City,  Special  Term.    December  8, 18M.) 

DlATH  BT  WbONOFUIi  AOT—DmMAGVM. 

Id  an  action  under  Code  Civil  Proc  g  1903,  to  recover  compensation  for  the 
pecuniary  injury  resulting  to  the  next  of  kin  of  a  boy  under  the  age  of  three 
years  from  his  death  by  the  wrongful  aot  of  defendant,  a  verdict  for  nomi- 
niU  damages  only  will  not  be  disturbed. 

Action  by  Moritz  Silberstein,  as  administrator  of  Arthur  Silberstein, 
deceased,  against  the  William  Wicke  Company,  to  recover  for  the  pecun- 
iary injuries  resulting  to  the  next  of  kin  of  decedent  from  his  death. 
There  was  a  verdict  for  plaintiff  for  nominal  damages  only,  and  plain- 
tiff moves  for  a  new  trial.     Motion  denied. 

Charles  Steokler,  for  the  motion. 
Hoadley»  LauteEbach  &  Johnson,  opposed. 

6ILDEBSLEEVR,  J.  This  action  was  brought  under  the  statute^ 
to  recover  compensation  for  the  pecuniary  injuries  resulting  to  the  next 
of  kin  from  the  decedent's  death.  The  decedent  was  a  boy  under  the 
age  of  three  years,  and  the  complaint  alleges  that  his  death  was  caused 
by  the  negligence  of  defendant's  servant.  The  jury  found  a  verdict  for 
the  plaintiff,  and  assessed  the  damages  at  six  cents.  The  plaintiff  now 
moves  to  set  aside  the  verdict  as  inadequate.  The  value  of  the  dece- 
dent's life,  when  tested  by  the  affections  of  his  parents,  and  the  bitter 
disappointment  his  untimely  death  brought  to  them,  is  inestimable. 
From  that  standpoint  the  next  of  kin  sustained  a  loss  that  has  no  equiv- 
alent in  money.  There  was,  however,  no  evidence  from  which  the  jury 
could  estimate  the  pecuniary  injury  except  the  proof  that  decedent  was 
an  infant  of  the  age  of  two  years  and  nine  months,  and  in  good  health. 
It  cannot  be  said  that  the  proof  established,  with  any  d^reeof  certainty, 
a  substantial  pecuniary  injury.  The  chances  of  continued  life,  succ^s, 
and  ultimate  benefit  to  the  next  of  kin,  as  deducible  from  the  evidence, 
were  too  problematical  to  require  the  jury  to  fix  some  substantial  sum  as 
a  pecuniary  reward  for  the  injuries.  The  jury  acted  within  their  prov- 
ince. I  am  reluctant  to  disturb  their  verdict,  for  it  is  not  clear  from 
the  evidence  that  injustice  has  been  done  by  the  award  of  only  nominal 
damages.     The  motion  for  a  new  trial  must  be  denied. 

iCodeCivU  Proc.  g  190a. 
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filLBERSTBIN  t.  WILLIAM  WICKE  CO. 

(0aperior  Court  of  New  York  City,  Special  Term.    December  IS,  1802.) 

CoaTO— RieHT  to— AcnoH  por  Death  bt  Weowgfui/  Act, 

Under  Code  Ciyil  Proc.  g  8228.  entitling  plaintiff  to  costs,  of  course,  apon 
the  rendering  of  a  final  Judgment  in  hia  favor  (snbdiTision  8)  in  an  action 
specified  in  section  2868.  snbds.  1,  8,  4.  5.  which  section  inclodes  actions 
brought  under  section  1902,  giving  an  administrator  power  to  recover  for  the 
negligent  killing  of  his  intestate,  plaintiff,  fn  such  an  action,  is  entitled  to 
full  CDS48,  though  he  recoyers  only  noninal  damages,  the  ease  not  being 
within  subdivision  4  of  said  section  82:^,  providing  that  in  an  action  other 
than  those  specified  in  the  foregoing  subdivision.  In  which  the  complaint  de- 
mands Judgment  for  a  sum  of  money  only,  plaintiff  ia  not  entitled  to  costs 
nnleas  he  recovers  |60  or  more. 

Action  by  Moritz  Silberatein,  as  administrator  of  Arthur  Silberstein, 
deceased,  against  the  WilJiam  Wicke  Company,  for  the  negligent  kill- 
ing of  decedent,  lliere  was  a  verdict  for  plaintiff  for  nominal  damages 
only,  and  the  derk  taxed  in  his  favor  a  full  bill  of  costs.  Defendant 
appeals  from  the  taxation.     Affirmed. 

For  decision  on  motion  for  new  trial,  see  22  N.  Y.  Sapp.  170. 

Hoadley,  Lanterbach  &  Johnson,  for  appellants. 
Charles  Steckler.  for  lespoodent* 

McADAM,  J.  The  action  is  by  the  administrator  of  Arthur  Silber- 
stein to  recover  $6,000  damages  for  causing  the  death  of  the  decedent 
by  negligence.  Code,  §  1902.  The  recovery  is  limited  to  "the  pecun- 
iary 1^8,"  and  can  in  no  case  exceed  $5,000.  The  jury  are  to  fix  the 
amount.  They  awarded  the  plaintiff  six  cents,  and  the  clerk  taxed  in 
his  favor  a  fuU  bill  of  costs.  The  defendant  appeals;  claims  that  costs 
do  not  go  to  the  plaintiff,  but  to  the  defendant;  and  bases  the  conten- 
tion upon  subdivision  4  of  section  3228  of  the  Code.  Section  3228  pro- 
vides thai  "the  plaintiff  is  entitled  to  costs,  of  course,  upon  the  render- 
ing of  a  final  judgment  in  his  favor  in  either  of  the  following  cases." 
Neither  the  first  nor  second  subdivision  concerns  the  present  action,  but 
subdivision  3  does.  That  subdivision  provides:  "An  action  specified 
in  subdivisions  first,  third,  fourth,  and  fifth  of  section  2863."  Refer- 
ring to  section  2863,  we  find  that  section  providing:  "But  a  justice 
of  the  peace  cannot  take  cognizance  of  a  civil  action  in  either  of  the 
following  cases:  (1)  Where  the  people  of  the  state  are  a  party;  (2) 
where  the  Utle  to  real  property  comes  in  question;  and  (3)  where  the  action 
is  brought  under  section  1902  of  this  Code."  Referring  to  section  1902, 
we  find  the  section  which  gives  administrators  power  to  recover  for  the 
n^ligent  killing  of  an  intestate.  It  follows,  therefore,  that  the  plaintiff 
is  entitled  to  a  full  bill  of  costs.  The  Code  expressly  provides  that  nei- 
ther a  district  court  nor  justice  of  the  peace  has  jurisdiction  of  a  case 
of  this  character.  The  defendant's  contention  that  subdivision  4  of 
section  3228  applies  to  the  question  herein  is  untenable.  Subdivision 
4  provides  as  follows:  "An  action  other  than  one  of  those  specified  in 
the  foregoing  subdivision  of  this  section,  in  which  the  complaint  de- 
mands judgment  for  a  sum  of  money  only;  bat  the  plaintifi*  is  not  enti- 
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tied  to  costs  under  this  subdivision  unless  he  recovers  the  sum  of  fifty 
dollars  or  more."  It  will  be  readily  seen  that  this  subdivision  applies 
to  actions  other  than  those  specified  in  the  foregoing  subdivisions  1«  2, 
and  3  of  the  Code,  (section  3228.)  Section  3  particularly  exempts  those 
classes  of  cases  from  the  consideration  of  subdivision  4.  Subdivision  4 
applies  to  cases  other  than  those  specified  in  the  previous  subdivisions 
of  that  section,  because  subdivision  4  particularly  states  that  plaintiff  is 
not  entitled  to  costs  under  this  subdivision  (meaning  subdivision  4)  un- 
less he  recover  the  sum  of  $60  or  more.  It  is  clear  that  subdivision  4 
does  not  apply  to  the  present  cause  of  action,  which  is  specially  ex- 
empted by  subdivision  3,  followed  up  by  sections  1902  and  286o. 
These  three  sections  must  be  read  together  and  considered  as  one.  The 
defendant's  contention  would  be  correct  under  subdivision  4  if  the  cause 
of  action  herein  was  not  specially  exempted  by  subdivision  3  of  sectioa 
3228.     It  follows  that  the  taxation  must  be  affirmed. 


UNITED  BLDG.  A  LOAN  BANK  v.  BARTLBTT. 

(City  Court  of  New  York,  General  Term.    February  9, 1898.) 

Bill  of  Pabticulars— WmuN  Rbquirbd— Mattbbs  hot  Knowh  to  Party. 

In  an  action  by  a  bank  against  its  casbier  for  money  alleged  to  have  been 
converted,  defendant  served  a  bill  of  particulars,  showing  that  he  made 
weeklv  payments  of  $10  each  to  one  M.  for  his  salary,  and  disbursements  in 

Elaintiif's  business,  for  incidental  expenses;  and,  for  eight  weeks  thereafter, 
imself  received  $78  for  the  same  purpose.  Defendant  made  affidavit,  whicb 
was  uncontradicted,  that  plain tiif  authorized  him  to  expend  |10  weekly  for 
the  necessary  expenses  of  the  bank;  that  he  paid  M.  no  fixed  salary,  but 
allowed  him  to  retain  what  remained  of  the  $10  after  paying  incidental  ex- 
penses; that,  after  M.  left,  defendant  paid  the  inciaental  expenses,  and 
retained  the  balance;  that  he  kept  no  account  of  incidental  expenses,  and 
was  unable  to  give  any  itemized  account  thereof.  Beid,  that  It  was  error  to 
require  of  defendant  a  further  bill  of  particulars,  stating  the  amounts  paid 
for  salary  and  incidental  expenses,  the  dates  of  payment,  and  of  what  the 
expenses  consisted. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  United  Building  &  Loan  Bank  against  Frederick  Bnrt- 
lett  to  recover  $338.75  alleged  to  have  been  converted  by  defendant  to  his 
own  use.  From  an  order  requiring  defendant  to  serve  a  further  and  ad- 
'  ditional  bill  of  particulars,  he  appeals.     Reversed. 

Argued  before  McGOWN,  VAN  WYCK.  and  FITZSIMONS,  JJ. 

Lardner  &  McAdam,  for  appellant. 
David  Leventritt,  for  respondent. 

McGOWN,  J.  The  complaint  alleges  that  between  and  inclusive  of 
the  months  of  March  and  December,  1891,  the  plaintifi'  paid  over  to  the 
defendant,  and  the  defendant  received  and  obtained  from  the  plaintiff, 
the  sum  of  $338.75,  which  the  defendant  agreed  to  devote  to,  and  to  use 
in,  the  payment  and  discharge  of  certain  expenses  in  the  conduct  of  the 
business  of  the  plaintiff,  as  the  same  might  during  said  period  accrue  *, 
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that  the  defendant,  in  violation  of  said  agreement,  did  not  devote  said 
money,  or  use  the  same,  or  devote  or  use  any  part  thereof,  in  the  pay- 
ment of  any  of  the  said  expenses,  but,  on  the  contrary,  he  converted  and 
appropriated  the  same  to  his  use;  also  alleges  demand,  before  the  com- 
mencement of  the  action,  made  upon  defendant  to  refund  and  repay 
same,  and  the  n^lect  and  refusal  so  to  do,  and  that  defendant  has 
reserved  and  appropriated  the  said  sum  to  his  own  use,  to  plaintifif's 
damage  of  $338.75,  for  which  amount  it  demands  judgment.  The  de- 
fendant, in  bis  answer,  denies  the  conversion,  and  denies  that  he  has 
reserved  and  appropriated  the  said  sum  for  his  own  use,  and  admits  the 
demand,  and  his  refusal  to  refund  and  repay  same  to  the  plaintiff, 
and  allies  that  he  was  appointed  cashier  of  the  said  plaintiff,  and  was 
authorized  to  expend,  out  of  the  moneys  to  be  furnished  him,  the  sum 
of  $10  in  each  and  every  week  for  the  expenses  of  and  attendance  at  the 
office  of  the  plaintiff;  also  that,  during  the  time  mentioned  in  plain- 
tiff's complaint,  plaintiff  paid  to  him  as  such  cashier,  for  the  purpose 
aforesaid,  divers  sums  of  money,  amounting  to  said  sum  of  $338.75,  and 
that  the  same  was  thereafter,  and  from  week  to  week,  during  the  time 
aforesaid,  wholly  paid  out  and  expended  by  him  for  the  purpose  for 
which  the  same  was  furnished  to  him  as  aforesaid.  On  or  about  No- 
vember 19,  1892,  in  pursuance  of  a  demand  made  by  plaintiff's  attor- 
ney, defendant  served  upon  said  plaintifl's  attorney  a  bill  of  particulars 
(verified)  of  moneys  expended  by  him,  as  follows: 

**To  paid  to  G.  M.  Muren,  Esq.,  each  week,  from  March  28.  1891,  to  and  includ- 
ing September  19, 1891.  for  his  salary  and  his  disbursements,  for  postage,  express 
charges,  advertising,  and  Incidental  expenses,  in  the  plaintiff's  business,  the  sum 
of  ten  ($10)  dollars,  in  all  twenty-six  payments,  of  ten  dollars  each,  $260;  to 
retained  by  F.  A.  Bartlett.  this  defendant,  to  him,  for  postage,  and  for  his  attend- 
ance at  the  office  of  the  bank  from  September  19,  1891,  to  November  14, 1891, 
$78.76;  and  for  such  labor  and  services.  $200. " 

On  a  motion  made  for  a  further  and  additional  bill  of  particulars,  and 
on  an  aflSdavit  made  by  Hiram  R.  Hulse,  the  secretary  of  the  plaintiff 
corporation,  and  upon  the  complaint,  answer,  and  reply  herein,  in  sup- 
port of  said  motion,  and  the  affidavit  of  the  defendant  in  opposition 
thereto,  an  order  was  made  on  the  9th  day  of  December,  1892,  and  it 
was  ordered — 

^That  the  said  motion  be,  and  the  same  is  hereby,  granted,  and  the  defendant  is 
hereby  ordered  and  required  ♦  •  ♦  to  furnish  *  *  ♦  a  further  and  addi- 
tional bill  of  particulars  herein,  in  which  bill  of  particulars  shall  be  separately 
atated  how  much  money  was  by  the  defendant  paid  to.  or  is  claimed  by  the  de- 
fendant to  have  been  paid  to,  G.  M.*  Muren,  Esq.,  for  the  salary  of  the  said  Muren 
in  each  week  from  the  28d  day  of  March.  1891,  to  and  including  the  19th  day  of 
^ptember,  1891;  and  separately  how  much  was  by  the  defendant  paid  to,  or  is 
by  him  claimed  to  have  been  paid  by  him,  in  each  week  during  said  period,  to, 
said  Muren,  for  the  disbursements  of  said  Muren.  particularly  setting  forth,  sep- 
arately, each  payment,  to  said  Muren  for  postage,  express  charges,  advertising, 
and  incidental  expenses,  and  specifically  what  such  incidental  expenses  con- 
aisted  of.  stating  the  amount  of  each  separately,  and  giving  the  dates,  respec- 
tively, of  each  of  the  twenty-six  payments  referred  to  in  the  first  paragraph  of  the 
bill  of  particulars  heretofore  served  herein:  and.  further,  in  which  additional  bill 
ef  particulars  shall  be  stated  separately  what  sums  the  defendant  retained  for 
postage  and  incidental  expenses,  and  of  what  said  incidental  expenses  consisted, 
stating  the  amounts  of  each  separately,  and  the  dates,  respectively,  when  the  de- 
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fendant  retained  each  and  aU  of  said  same  for  poBtAge  and  incidental  ezpenees; 
and  that,  on  failure  to  furnish  such  further  bill  of  particulars,  he  be  precluded 
from  giving?,  upon  the  trial,  eyidence  of  any  matters  contained  in  paragraph  third 
of  his  answer  relating  to  payments  of  expenditures  of  the  said  sum  of  $838.76.  * 

From  this  order  defendant  appeals.  Defendant,  in  his  affidavit, 
avers  that  on  or  about  February  3,  1891,  he  "was  appointed  day 
officer  or  cashier  of  the  plaintiff;  that  at  a  meeting  of  the  plaintiff, 
*  *  *  on  or  about  the  21st  day  of  March,  1891,  *  *  *  it  was 
'resolved  that  the  day  officer  be  authorized  to  expend  the  sum  of  ten 
dollars  per  week  for  the  necessary  expenses,  attendance  at  and  in  the 
business  of  the  office  of  the  bank;'"  that,  immediately  thereafter,  de- 
fendant, with  the  approval  of  the  plaintiff,  employed  Mr.  Moren;  that 
he  was  employed  during  the  times  mentioned  in  his  answer  and  in  his 
bill  of  particulars;  that  he  'Understood  said  resolution  to  mean  *  *  * 
that  the  said  sum  of  ten  dollars  had  been  appropriated  to  be  paid  each 
week  for  the  clerk  hire  and  incidental  expenses  of  the  plaintiff;"  that 
defendant  therefore  agreed  upon  no  fixed  salary  to  be  paid  to  the  said 
Mr.  Mnren,  but  arranging  with  Mr.  Muren  that  whatever  remained  of 
the  ten  dollars  after  paying  for  postage,  expressage,  and  advertisements 
and  other  incidental  expenses  of  the  office,  should  be  retained  by  Mr. 
Muren  as  his  compensation  for  his  services;  that  deponent  kept  no 
account  of  such  incidental  expenses,  but,  each  week  during  the  time 
that  Mr.  Muren  was  so  employed  by  him,  he  paid  Mr.  Muren  ten 
dollars,  and  charged  the  same  ten  dollars  to  office  expenses;  "that  he 
is  unable  to  give  any  itemized  account  of  the  incidental  expenses  of 
the  plaintiff's  office  during  that  time;  that  Muren  left  plaintiff's  em* 
ploy  on  or  about  the  19th  day  of  September,  1891;  that  from  that 
date  to  the  14th  day  of  November,  1891,  this  deponent  received  the 
ten  dollar  weekly  allowance  irom  the  plaintiff,  paid  the  various  in* 
cidental  expenses  of  the  office  of  the  bank,  and  retained  the  balance, 
as  he  verily  believed  he  was  empowered  by  such  resolution  and  had  a 
right  to  do;  that  deponent  kept  no  itemized  statement  of  said  incidental 
expenses;  *  *  *  that  deponent  is  therefore  unable  to  give  an 
itemized  statement  of  such  incidental  expenses,  during  the  period  he  was 
alone  in  the  office."  The  complaint  alleges  conversion  on  the  part  of 
the  defendant  of  the  said  sum  of  $338.75.  The  answer  specifically 
denies  the  conversion.  Defendant's  inability  to  give  the  bill  of  particu- 
lars required  by  the  order  is  positively  sworn  to  by  defendant  in  his 
affidavit,  and  not  contradicted  by  the  plaintiff,  and  plaintiff  does  not 
in  any  manner  show  that  the  defendant.can  give  the  information. 

The  law  will  not  compel  a  party  to  do  an  impossible  thing, — to  do 
that  which  he  cannot  do.  Should  the  order  appealed  from  remain  in 
force,  then,  by  reason  of  his  inability  to  comply  with  the  order,  he  is 
precluded  from  giving  any  evidence  whatever  to  sustain  his  defense, 
as  set  up  in  his  answer,  or  in  defense  to  a  charge  of  conversion,  on 
which  he  can  be  subjected  to  imprisonment.  If  the  defendant  cannot 
give  a  more  particularized  bill  than  he  has  already  given,  then  it 
certainly  would  not  be  in  furtherance  of  justice  to  deprive  him  of  his 
defense,  and  refuse   him  a  hearing,  when  the  case  is  brought  oo  far 
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trial.     The  ordering  of  a  bill  of  particulars  is  In  the  diaoretion  of  the 

oourt.     It  must  be  a  sound  discretion,  and  in  furtheranoe  of  justice, 

and  within  the  application  of  legal  principles. 

In  Butler  v.  Mann,  9  Abb.  N.  C.  50,  Ingalls,  J.,  wys: 

"The  power  [to  direct  a  bill  of  partlculari]  thus  conferred  shoald  be  prudently 
employed.  *  •  •  This  statute,  if  JudicaUy  enforced,  will  be  of  great  value; 
otherwise,  it  will  prove  mischievous  and  oppressive." 

In  Ammidon  v.  Rubber  Co.,  14  N.  Y.  Supp.  769,  the  facta  were 
almost  identical  with  the  case  at  bar.  McAdam,  J*,  in  his  opinion,  (at 
page  772,)  says: 

"The  rubber  company,  by  the  affidavit  of  its  treasurer,  proves  this  in  effect, 
when  he  swears,  that  *he  is  utterly  unable  to  furnish  any  particulars 
in  the  matter  further  than  he  has  alreadv  furnished;  that  be  has  made  a 
thorough  examination  of  his  books,  but  he  Is  not  able  to  add  anything  to  what 
the  biU  of  particulars  already  served  contains.'    If  the  rubber  company  cannot 

?:ive  a  more  particularized  bill  than  it  has  already  given,  it  is  certainly  not  in 
urtherance  of  Justice  to  strike  out  its  defense,  and  refuse  a  hearing  when  the 
action  is  called  for  trial.  The  law  never  requires  a  party  to  do  an  impossible 
thing,  under  the  penalty  of  being  denied  a  hearing,  in  defense  of  its  right  to 
liberty  or  property. " 

For  the  reasons  above  stated,  the  order  appealed  from  should  be 
reversed,  with  ooets  to  the  appellant  to  abide  the  event.    All  concur. 


MoQUHAB  V.  R£Y. 

(City  Court  of  New  York,  General  Term.    February  16,  laOlL) 

LiABiLrrT  OF  HtTSBAKD  voR  Wifb's  Attoritbtb'  Fees. 

Though  a  husband  is  liable  for  legal  services  rendered  his  wife  in  an 
action  in  which  she  is  a  ** party."  he  is  not  liable  for  legal  services  ren- 
dered her  in  a  proceeding  brought  by  the  people  against  him  for  failure 
on  his  part  to  support  her,  in  which  she  was  merely  a  "witness"  for  the 
people. 

Appeal  from  trial  term. 

Action  by  John  0.  McQuhae  against  Samuel  Rey  to  recover  for  legal 
services  rendered  defendant's  wife  by  plaintiffs  assignor.  From  a  judg- 
ment for  plaintiff,  defendant  appeals.     Reversed. 

Argued  before  McGOWN  and  FITZSIMONS,  JJ. 

From  me  Bros.,  for  appeUant. 
L.  A.  Gould,  for  respondent. 

A  husband  is  liable  for  necessaries  furnished  to  the  wife,  and  such  necessaries 
may  consist  of  legal  services.  Morris  v.  Palmer.  80  N.  H.  123;  Langbein  t.  Schnei- 
der, (Disu  CL  K.  Y.)  16  N.  Y.  Supp.  M8. 

FITZSIMONS,  J.  The  defendant,  a  married  man,  refused  and  failed 
to  support  his  wife.  She  applied  to  and  received  from  tbe  commission- 
ers of  charities  and  correction  of  this  county  authority  to  proceed  as 
complainant  against  the  delendant  for  nonsupport.  After  due  proceed- 
ings were  taken,  he  was  required  to  give  a  bond,  as  required  by  law,  for 
her  support  and  maintenance,  by  a  police  justice.  The  plaintifiPs  as- 
signor rendered  l^al  services  in  said  proceedings,  and  the  plaintifif  now 
seeks  to  recover  Uie  value  of  such  services  upon  the  theory  that  thej 
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w«re  necessaries  supplied  the  wife,  and  consequently  he  is  liable  there- 
for. A  wife,  it  is  true,  has  the  right  to  procure  necessaries,  and  her 
husband  is  bound  to  pay  therefor,  and  it  has  been  frequently  decided 
that  legal  services  rendered  to  the  wife  fall  within  that  term,  but  an 
investigation  of  all  such  cases  will  show  that  the  wife  was  a  party  as 
plaintdfif  or  defendant  in  the  action  for  which  the  husband  was  held 
liable  to  the  attorney  for  the  value  of  his  legal  services.  Such  services 
were  rendered  the  wife  in  prosecuting  or  defending  her  marital  rela- 
tions, and  for  that,  purpose  she  was  justified  in  procuring  the  services  of 
a  lawyer,  and  his  services  were  deemed  necessaries,  just  as  much  as 
necessary  food,  fuel,  shelter,  and  clothing  would  be;  but  it  is  to  that 
extent,  and  that  extent  only,  that  a  husband  is  liable.  In  the  proceed- 
ing in  which  the  legal  services  sued  for  herein  were  rendered,  the  defend- 
ant's wife  was  not  a  party,  nor  were  her  marital  rights  under  consid- 
eration. It  was  a  proceeding  prosecuted  by  the  people  against  the 
defendant  for  his  failure  to  provide  for  her,  and  thus  causing  her  to  be 
a  possible  charge  upon  the  county,  and  such  was  the  issue,  and  the 
only  issue  possibly  involved  therein.  She  was  only  a  witness  therein, 
not  a  party  thereto.  She  had  no  right  to  engage  counsel  in  that  pro- 
ceeding. The  people  had  its  legal  representative  in  the  person  of  the 
corporation  attorney.  If  he  was  not  actually  present  during  thQ  prog- 
ress of  said  proceeding,  it  was  not  because  his  presence  was  not  neces- 
sary. He  was  present,  in  the  eye  of  the  law.  His  absence,  however, 
would  not  authorize  the  defendant's  wife  to  procure  other  counsel,  and 
cause  him  to  be  liable  for  legal  services  rendered.  All  the  authorities 
cited  by  respondent,  and  which  he  claims  makes  the  defendant  liable 
herein,  are,  as  before  stated,  based  upon  the  fact  that  the  services  for 
which  the  husband  was  held  liable  were  rendered  to  the  wife  in  civil 
actions  wherein  she  was  compelled,  for  the  purpose  of  protecting  her 
status  and  rights  as  a  married  woman,  to  call  to  her  aid  a  lawyer. 
None  of  the  cases  cited  go  so  far  as  to  say  that  a  husband  is  liable  for 
legal  services  rendered  to  his  wife  in  a  proceeding  brought  by  the  people 
against  him  for  a  violation  or  failure  on  his  part  to  do  a  legal  duty 
towards  her  in  which  she  was  merely  a  witness  for  the  people,  and  their 
rights  only  being  violated  or  threatened.  The  defendant  would  only  be 
liable  for  the  services  rendered  by  plaintifTs  assignor  upon  the  theory 
that  the  same  were  needed  by  his  wife.  How  .could  they  be  needed 
when  she  was  not  a  party,  but  only  a  witness  in  the  abandonment  pro- 
ceedings which  are  authorized  by  the  Criminal  Code,  and  ibr  the  pur- 
pose of  preventing  her  from  becoming  a  charge  upon  the  county,  and 
in  which,  as  before  stated,  the  corporation  attorney  is  appointed  by  law 
to  appear  as  counsel  for  the  people?  so  that  it  is  very  apparent  that  she 
needed  no  counsel.  The  legal  services  rendered  her  were  not  necessary, 
but  entirely  unnecessary,  and  therefore  the  husband  is  not  liable  there- 
for, no  matter  how  valuable  they  were  to  the  wife.  Under  the  circum- 
stances above  related,  the  plaintiff  has  no  cause  of  action  against  defend* 
ant  for  the  legal  services  rendered.  The  ordering  of  a  new  trial  would 
be  a  useless  formality.  The  judgment  herein  is  reversed,  and  the  com- 
plaint dismissed,  upon  the  mt^rits,  with  costs. 
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(SMl8aRep.4i7.) 

FOOEL  T.  DERRICK80N. 

(aty  Court  of  New  York,  General  Term.    February  8, 1898.) 

Oomucrs — Ihtbbpretation. 

A  contract  bv  which  an  attorney  promises  to  pay  one  fourth  of  the  compen- 
sation receivea  by  him  in  a  suit  for  the  foreclosure  of  a  mortgage  to  one  who 
agrees  to  procure  a  retainer  for  him  from  the  defendants  in  such  suit,  does 
not  obligate  him  to  pay  to  the  one  procuring  the  retainer  an^  part  of  the  com- 
pensation received  by  him  in  a  partition  suit  Instituted  by  him  to  prevent  the 
•ale  on  foreclosure  of  the  mortgaged  property  in  bulk,  and  to  secure  its  sale 
in  parcels. 

Appeal  from  trial  term. 

Action  by  John  P.  Fogel  against  Samuel  G.  Derrickson  on  a  written 
(^ntract  in  which  defendant  agreed  to  pay  plaintiff  one  fourth  of  the 
compensation  to  be  received  by  defendant  as  attorney  in  a  foreclosure 
suit.  From  a  judgment  in  plaintiff's  favor,  defendant  appeals.  Af- 
finned. 

Argued  before  McGOWN  and  PITZSIMONS.  JJ. 

Samuel  G.  Derrickson,  for  appellant. 
Henri  Pressprichi  for  respondent. 

FITZSIMONS,  J.  The  heirs  of  one  William  Cooper,  who  died  seised 
of  certain  real  estate  in  Westchester  county,  N.  Y.,  were  parties  defend- 
ant in  a  certain  action  brought  to  foreclose  a  mortgage  which  was  a  lien 
upon  the  real  estate  of  said  Cooper,  deceased;  Mitchell  Valentine  being 
plaintiff  in  said  action.  The  defendant  herein,  Derrickson,  an  attorney 
and  counselor  at  law,  represented  William  C.  Cooper,  one  of  the  de- 
fendants in  the  foreclosure  suit;  and,  wishing  to  be  retained  by  the 
other  defendants,  he  engaged  the  plaintiff  to  procure  a  retainer  from 
such  defendants  in  hie  (Derrickson's)  favor,  and  for  that  purpose  entered 
into  the  following  written  contract  with  plaintiff: 

"New  York,  February  18th.  1891. 
"This  is  to  certify  that  L  the  uodersigned,  agree  to  pay  the  iust  and  full  one 
foanh  of  my  compensatloD  hereafter  received  from  the  heirs  of  William  Cooper, 
decetsed,  with  the  exception  of  William  C.  Cooper,  which  may  accrue  by  rea- 
!0D  of  a  surplus  over  and  above  a  mortgage  indebtedness,  and  in  an  action  where- 
in Kitchell  Valentine  is  plaintiff,  and  Margaret  Cooper  and  others  are  defendants: 
nd  I  direct  the  referee  therein  to  pay  the  same  to  the  bearer,  John  P.  Fogel, 
£sq.,  of  No.  3869  Third  avenue,  in  the  city  of  New  York,  the  said  one  fourth  of 
aj  Khare,  and  charge  the  same  to  my  account,  excepting  the  said  William  C. 
Cooper,  whose  one -fourth  interest  belongs  to  me  absolutely,  in  which  the  said 
-^ohn  P.  Fogel  does  not  participate  therein.  That  the  said  John  P.  Fogel  has 
rendered  very  valuable  services  in  and  to  the  estate  of  said  Cooper,  deceased,  as 
veil  as  to  all  of  the  heirs  interested  therein;  and,  as  a  just  recognition  of  such  val- 
uable servioea  rendered,  I  do  hereby  obligate  myself  as  aforesaid. 

"Samuel  G.  Derrickson. 
'Sgoed  in  the  presence  of  A.  £.  Colgan. " 

The  plaintiff,  in  pursuance  of  his  employment  under  said  agreement, 
procured  the  signature  oi  several  of  the  defendants  in  said  foreclosure 
action,  in  which  they  agreed  to  pay  Derrickson,  for  his  services  as  at- 
torney therein,  one  fourth  of  the  surplus  moneys  realized  upon  the  sale  of 
the  mortgaged  premises,  after  deducting  all  of  the  expenses,  costs,  etc.,  of 
aud  suit.    The  foreclosure  action  proceeded  to  judgment.     Derrickson       j 
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applied  to  have  the  mortgaged  premises  divided  into  lots,  and  sold  in 
parcels,  as  it  was  conceded  by  the  defendants  in  said  action  that  that 
was  the  best  way  to  sell  the  land;  that,  if  the  same  was  sold  in  bulk,  it 
would  probably  realize  no  surplus  over  the  mortgage  debt  of  $8,000,  and 
incidental  costs  and  expenses.  Derrickson's  application  was  denied, 
and  the  property  was  ordered  to  be  sold  in  bulk.  Derrickson  then  had 
the  sale  under  the  foreclosure  suit  stayed,  and  commenced  an  action  in 
partition  for  the  same  heirs,  whose  signatures  the  plaintiff  had  obtained 
in  the  foreclosure  suit,  retaining  defendant  therein.  The  partition  suit 
was  pursued  to  judgment,  and  sale  thereunder  was  had;  the  premises 
being  sold  in  parcels,  as  suggested  by  Derrickson  in  the  foreclosure  ac- 
tion. The  land  sold  in  this  manner  for  between  $16,000  and  $17,000. 
The  plaintiff  states  that  the  defendant  told  him  he  had  received  his 
share,  one  fourth  of  the  surplus,  amounting  to  $2,500;  and  this  suit  is 
for  $625,  under  the  written  contract  first  mentioned.  The  jury  rendered 
a  verdict  for  plaintiff  for  $500. 

The  written  contract  upon  which  the  plaintiff  relies  for  his  right  to 
recover  herein 'is  clearly  based  upon,  and  relates  only  and  solely  to,  a 
fee  or  percentage  which  the  defendant  would  receive  out  of  any  net  sur- 
plus arising  on  the  sale  in  the  foreclosure  action;  and  it  limits  any  claim 
which  plaintiff  may  have  against  defendant,  under  their  agreement,  to 
the  fee  obtained  by  defendant  for  his  services  in  such  suit.  Said  agree- 
ment is  not  general  in  its  terms.  It  does  not  invest  in  plaintiff  a  right 
to  claim  a  part  of  any  fee  earned  by  defendant  in  any  other  action  or 
proceeding.  Plaintiff's  claim  against  defendant  is  limited  to  the  fee  re- 
ceived by  him  from  the  sale  in  the  partition  action,  which  was  not  even 
thought  of  at  the  time  of  the  execution  of  the  agreement  herein  sued 
upon;  and  to  permit  a  recovery  is,  in  my  opinion,  to  make  and  create 
for  the  parties  a  contract  never  contemplated  by  them.  This  action,  it 
exercised  by  us,  would  be  wrong,  and  a  usurpation  of  power,  and  not  a 
function  or  privilege  of  ours.  Courts  cannot  make  contracts  for  liti- 
gants. They  can  only  construe  and  interpret  contracts  made  by  the  liti- 
gants themselves.  As  it  is  conceded  that  the  defendant  only  received 
out  of  the  foreclosure  action  $150,  no  part  of  which  the  plaintiff  is  en- 
titled to,  and  that  all  the  other  moneys  received  came  out  of  the  sale  in 
the  partition  suit,  I  believe  that  defendant's  motion  to  dismiss  the  com- 
plaint herein  should  have  been  granted,  and  that  it  was  error  for  the 
trial  justice  to  refuse  to  do  so.  The  judgment  must  therefore  be  set 
aside,  and  the  complaint  dismissed,  with  costs. 


(8MiM.Rep.flBw> 
BTEINBERG  v.  TYLER 

(City  Court  of  Brooklyn,  General  Term.    February  27, 1898.) 

YXHDOB  AND  PURCHASER— ACTION  FOR  BrKACH  OF  CONTRACT— PLBADWO* 

Where  a  complaint  alleges  that  plaintiff  entered  into  an  executory  contract 
to  purchase  land  from  defendant,  in  reliance  on  the  latter's  agreement  to 
make  certain  alterations  on  the  premises  at  a  cost  of  $1,000.  and  that  defend- 
ant refused  to  comply  with  his  agreement  in  this  respect,  the  presumptioD 
on  demurrer  is  that  the  entire  contract  was  in  writing,  in  the  absence  of  any 
allegation  to  the  contrary.  ^  t 
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Appeal  from  special  term. 

Action  by  Moritz  Steinberg  against  Frank  Tyler  for  breach  of  a  coa- 
tract  for  the  sale  of  land.  From  a  judgment  entered  on  an  order  sus- 
taining a  demurrer  to  the  complaint,  plaintiff  appeals.     Reversed. 

Argued  before  CLEMENT,  C.  J.,  and  VAN  WYCK,  J. 

H.  &  F.  A.  McCloskey,  for  appellant. 
George  F.  Elliott,  for  respondent. 

VAN  WYCK,  J.  This  is  an  appeal  from  a  judgment  entered  upon 
an  order  dismissing  the  complaint  on  the  ground  that  the  complaint  did 
not  state  facts  sufficient  to  constitute  a  cause  of  action.  The  complaint 
alleges  that  the  defendant  entered  into  an  agreement  with  the  plaintiff 
that  he  would  furnish,  at  the  time  of  passing  title,  a  man  competent 
and  willing  to  make  certain  alterations  on  certain  premises  for  $1,000, 
if  plaintiff  would  enter  into  an  executory  agreement  with  defendant  to 
purchase  from  the  latter  the  said  premises  for  $3,750,  $200  thereof  to 
be  paid  at  the  time  of  execution  thereof;  that  plaintiff  did  enter  into 
such  executory  contract  to  purchase  the  same,  and  paid  $200  in  cash; 
that  plaintiff  was  ready  and  willing  to  take  title,  and  pay  the  balance 
of  purchase  price  at  the  time  fixed  in  the  contract,  provided  the  defend* 
ant  furnished  a  person  competent  and  willing  to  do  the  work  of  altera- 
tion for  $1,000;  and  that  defendant  refused  to  comply  with  his  con- 
tmct  in  this  respect,  to  plaintiff's  damage  $500.  This  sets  up  a  good 
cause  of  action,  provided  the  entire  contract  is  in  writing,  and,  as  there 
is  no  all^ation  that  any  part  of  it  is  not,  it  must  be  assumed  that  it  is 
all  in  writing.  Hurliman  v.  Seckendorf,  (City  Ct.  Brook.)  18  N.  Y. 
Supp.  756.  It  seems  to  us,  in  another  view  of  the  allegations,  that  a 
good  cause  of  action  can  be  fairly  spelled  out  in  the  complaint,  viz.  that 
plaintiff  was  induced  to  enter  into  this  executory  contract  for  the  pur- 
chase of  the  premises  and  the  payment  of  $200,  by  his  belief  in  and  re- 
liance upon  the  false  and  fraudulent  representation,  made  by  defend- 
ant, for  the  purpose  of  deceiving  the  plaintiff,  that  the  specified  altera- 
tions could  be  made  for  $1,000.  Schumaker  v.  Mather,  138  N.  Y. 
590,  80  N.  E.  Rep.  755;  Mclntyre  v.  Buell,  132  N.  Y.  192,  30  N.  E. 
Rep.  396. 

The  judgment  and  order  appealed  from  must  be  reversed,  with  costs. 


(8MiMxBep.flL) 

DELAP  ▼.  CITY  OF  BROOKLYN. 

(City  Coart  of  Brooklyn,  Qerneral  Term.    February  37, 1896.) 

SKmNT  DoMAm— Compensation— Rights  op  Mortoagbes. 

^  moTtga,ge  of  land,  a  portion  of  which  was  subsequently  condemned  for 
the  widening  of  a  street,  is  a  lien  on  the  award  made  for  the  land  talsen;  and, 
on  foreclosure  and  sale  before  the  filing  of  the  assessment  of  damages,  the 
purchaser  acquires  all  the  estate  of  the  mortgage,  including  the  ri^ht  to  the 
award.    Engelhardt  v.  City  of  Brooklyn,  21  N.  Y.  fcupp.  777,  followed. 

Appeal  from  trial  term. 

Action   by  Peter   Delap  against  the  city  of  Brooklyn  to  recover  the 
amount  of  an  award  for  the  taking  of  land  caused  by  the  widening  of  j 
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North  Second  street.     From  a  judgment  in  plaintiff's  favori  defendant 
appeals.     Affirmed. 

Argued  before  OSBORNE  and  VAN  WYCK,  JJ. 

Almet  F.  Jenks,  for  appellant. 
Jackson  &  Burr,  for  respondent. 

OSBORNE,  J.  This  action  was  brought  to  recover  the  amount  of  an 
award  made  for  the  taking  of  land  by  the  city  of  Brooklyn  under  chap- 
ter 559  of  the  Laws  of  1871,  passed  April  19,  1871,  and  commonly 
known  as  the  ''Act  for  the  widening  of  North  Second  street."  Plaintiff 
had  judgment  below,  and  this  appeal  is  taken  from  said  judgment. 
Plaintiff's  claim  arises  under  the  following  circumstances:  On  and  prior 
to  February  6,  1871,  John  J.  McCabe  and  Edward  A.  McCabewere  the 
owners  of  a  lot  on  North  Second  street,  and  on  that  date  they  mort- 
gaged said  lot  to  one  Delaplaine  to  secure  the  payment  of  $1,600. 
In  September,  1875,  an  action  was  commenced  to  foreclose  said  mort- 
gage, which  resulted  in  a  judgment  of  foreclosure  and  sale  on  Febru- 
ary 8,  1876;  and  thereafter,  and  on  March  16,  1876,  the  said  lot, 
as  a  whole,  was  purchased  by  the  plaintiff,  who  has  ever  since  re- 
mained the  owner  thereof,  and  has  paid  the  taxes  annually  levied  on 
the  whole  of  said  lot  by  the  city.  After  the  passage  of  said  act,  such 
proceedings  were  had  thereunder  that  commissioners  were  duly  ap- 
pointed to  ascertain  and  report  the  damages  sustained  by  the  property 
owners  by  reason  of  the  taking  of  the  land  for  such  widening,  and  the 
report  of  the  commissioners  was  confirmed  by  the  supreme  court  on  No- 
vember 9,  1876.  From  that  report  it  appears  that  a  strip  of  about 
14  feet  in  depth  was  taken  off  the  front  of  said  lot,  and  an  award  was 
made  to  John  J.  McCabe  and  Edward  McCabe.  as  owners,  of  the  sum 
of  $1,000,  as  damages  for  such  taking. 

In  the  case  of  Engelhardt  v.  City  of  Brooklyn,  21  N.  Y.  Supp.  777, 
which  was  also  a  case  arising  under  the  act  for  the  widening  of  North 
Second  street,  we  laid  down  the  principles  which,  in  our  opinion,  gov- 
erned actions  of  a  similar  character  to  the  one  now  before  us.  We  there 
held  that  a  mortgage  by  the  owner  of  a  lot  taken  for  such  widening, 
made  subsequent  to  the  passage  of  said  act,  amounted  to  an  equitable 
assignment  of  the  award  to  the  mortgagee,  and  that  on  a  foreclosure  of 
such  mortgage  the  purchaser  at  the  foreclosure  sale  was  entitled  to  the 
award.  This  case  presents  a  much  stronger  claim  in  favor  of  the  plain- 
tiff, for  here  the  mortgage  was  made  prior  to  the  passage  of  the  act,  and 
the  foreclosure  and  sale  thereunder  were  had  prior  to  the  filing  of  the 
commissioners'  report.  The  plaintiff,  as  purchaser  under  the  foreclo- 
sure of  the  mortgage,  acquired  all  the  interest  and  estate  of  the  mortgagees 
as  it  existed  at  the  time  of  making  the  mortgage.  Rector,  etc.,  v.  Mack, 
93  N.  Y.  488;  Batterman  v.  Albright,  122  N.  Y.  484,  25  N.  E.  Rep. 
856.  In  Donnelly  v.  City  of  Brooklyn,  121  N.  Y.  9,  24  N.  E.  Rep. 
17,  referring  to  said  act,  the  court  of  appeals  says: 

"The  effect  of  the  act  is  to  coDdemn  the  land  for  the  parposes  of  the  improve- 
ment provided  for,  and  to  authorize  the  city  to  appropriate  such  land  for  aach 
purposes,  subject  to  the  obligation  on  its  part  of  making  compensation  therefor 
as  provided  by  the  act "  /^  ^^^T^ 
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The  taking  was  constructive,  only,  and  for  a  period  of  about  12 
years  after  the  making  of  the  commissioners'  report  the  city  took  no 
steps  to  pay  the  compensation  awarded  for  the  taking,  nor  did  the 
property  owners  make  any  daim  for  the  awards  made.  The  city 
continued  to  tax  the  property  so  constructively  taken,  and  the  owners 
remained  in  undisturbed  possession.  It  is  admitted  on  the  part  of  the 
defendant  that  no  person,  other  than  the  plaintiff,  has  ever  demanded 
payment  of  the  award  in  question.  We  think  that  it  is  clear  that 
when  the  lot  was  sold  under  foreclosure  the  mortgagors  were  deprived 
of  all  the  daim  to  the  award,  and  that  it  passed  to  the  plaintiff,  as 
purchaser  at  the  foreclosure  sale,  and  that  he  is  entitled  to  recover 
the  same.  The  case  of  Insurance  Co.  v.  Smith,  28  Hun,  296,  relied  on 
by  the  learned  counsel  for  the  appellant,  is  not  in  point,  for  in  that  case 
it  appeared  that  the  purchaser  under  the  foredosure  sale  bought  the 
mortgaged  premises  ''subject  to  the  proceedings  theretofore  had  or  then 
pending"  for  the  taking  of  the  land,  the  award  for  which  was  there  in 
dispute.  Indeed,  it  may  well  be  remarked  that  the  law  generally  laid 
down  as  to  the  disposition  of  awards  made  for  lands  taken  for  public 
purposes,  as  between  owner  and  mortgagee,  has  slight  application  to  the 
rights  of  parties  under  the  North  Second  street  widening  act.  As  the 
court  of  appeals  says  in  the  Donnelly  Case,  supra,  ''the  case  is  sui  gen- 
eris, and  must  be  determined  from  a  consideration  of  its  peculiar  char- 
acter and  circumstances." 

We  think  that  the  judgment  should  be  affirmed,  with  costs. 


(2  Misc.  Hep.  4I»7.) 

KETCHAM  et  al.  ▼.  COHN  at  aL 

(Ck>mmoii  Pleas  of  New  York  City  and  County.  General  Term.    February  6. 1898.) 

L  Trespass  by  Indepeitoent  Contractors— Liability  of  EBfPLOYSR. 

Defendant  employed  a  contractor  to  shore  up  plaintiff's  wall,  to  prevent 
it  from  falling  into  an  excaYAtion  which  defendant  was  making  on  an  abut- 
ting lot.  The  contractor's  employes,  without  permission  from  plaintiff, 
entered  plaintiff's  premises,  and  put  beams  through  the  wall,  whereby  plain- 
tiff's property  was  injured.  The  wall  could  not  have  been  shored  up  by  any 
other  method,  and  it  was  not  claimed  that  the  work  was  ne^li/^^eDtly  or 
improperly  done.  Held,  that  the  work  done  was  necessarily  injurious  to 
plaintiff,  and  defendant  was  not  relieved  from  liability  by  the  fact  that  it 
was  done  by  an  independent  contractor. 

1  Same— Damages. 

Plaintiff  will  not  be  restricted  to  nominal  damages  because  defendant  was 
not  obliged  to  shore  up  the  wall,  and  his  doing  so  saved  plaintiff  from 
greater  damages. 

Appeal  from  trial  term. 

Action  by  Andres  W.  Ketcham  and  others  against  Isidor  Cohn  and 
Henry  Newman  for  damages  for  trespass.  From  a  judgment  entered  on 
a  verdict  for  plaintiffs,  and  from  an  order  denying  a  motion  to  set  aside 
the  verdict,  and  for  a  new  trial,  defendants  appeal.     Affirmed. 

Argued  before  DALY,  C.  J. ,  and  BOOKSTAVER  and  BISCHOFF,  JJ. 

Nathaniel  Myers,  for  appellants. 

Morgan  &  Ives,  (Eugene  S.  Ives,  of  counsel,)  for  respondentsr^  j 
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BOOKSTAVER,  J,  In  the  spring  of  1882  the  plaintiflb  were  copart- 
ners composing  the  firm  of  A.  W.  Ketcham  &  Co.,  wholesale  dealers  in 
millinery  goods,  and  were  the  lessees  and  occupants  of  the  ground  floor 
and  cellar  of  the  premises  No.  632  Broadway,  New  York  city.  At  the 
same  time  the  defendants  were  the  owners  of  the  adjoining  premises  on 
the  south,  Nos.  628  and  630  Broadway,  and  were  causing  an  old  build* 
ing  upon  those  premises  to  be  torn  down,  and  a  new  one  to  be  erected 
in  its  stead,  making  excavations  for  that  purpose  to  a  depth  of  32  feel 
below  the  curb.  This  action  is  brought  for  the  trespass  alleged  to  have 
been  committed  by  the  defendants  upon  the  plaintiffs'  premises  by  their 
act  of  shoring  up  the  building  occupied  by  the  plaintiffs  to  prevent  it 
from  falling  into  the  excavation  upon  their  lots.  To  do  this  shoring, 
defendants  made  a  contract  with  one  Goodwin.  The  employee  of  thit 
contractor  entered  upon  the  premises  of  the  plaintiffs,  broke  open  ths 
wall  of  the  building,  put  large  beams  or  needles  through  the  wall  and 
upon  the  premises  of  the  plaintiffs,  and,  as  appears  by  the  testimony, 
this  caused  material  damage  to  the  property  of  the  plaintiffs.  It  was 
not  claimed  that  the  work  of  shoring  up  was  negligently  or  improperly 
done,  or  that  it  could  have  been  done  in  any  other  way  than  thai 
employed.  One  of  the  plaintiffs  testified  that  he  could  not  state  any 
other  way  in  which  that  building  could  have  been  shored  up;  and  the 
testimony  of  Goodwin,  the  contractor,  is  to  the  same  effect.  The  evi- 
dence further  shows  that  the  building  occupied  by  the  plaintiffs  was,  for 
a  distance  of  nearly  100  feet  back  from  the  Broadway  front,  an  old, 
three-story  brick  building,  and  that  its  foundations  extended  only  some 
nine  feet  below  the  curb,  while  on  the  rear  of  the  premises  was  merely 
a  one-story  frame  extension,  without  foundations,  and  resting  immedi- 
ately upon  the  ground;  and  it  is  very  apparent  from  the  testimony  in 
this  case  that  the  southerly  wall  of  the  building  occupied  by  the  plaijv 
tiffs  must  have  fallen  but  for  the  shoring  up.  At  the  dose  of  plain- 
tiffs' case  the  defendants  moved  for  the  dismissal  of  the  complaint,  and 
the  like  motion  was  made  at  the  dose  of  the  whole  case,  both  of  which 
were  denied,  and  defendants  excepted.  The  defendant  also  requested 
the  court  to  charge  the  jury: 

**(!)  If  the  plaintiffs  refused  to  afford  Mr.  Qoodwln  or  the  defendants  the 
necessary  license  to  enter  on  their  premises,  and  to  do  such  things  as  were 
necessary  to  preserve  the  southerly  wall  of  No.  632  Broadway  from  injury,  and 
to  properly  support  the  same,  during  the  ezcavations  upon  No.  680  Broadway, 
ana  if,  by  renson  of  the  condition  and  location  of  said  wall  at  the  time  whei> 
said  excavations  were  commenced,  the  said  wall  was  in  danger,  if  such  excava- 
tions were  made,  of  falling  upon  defendants'  premises,  the  defendants  had  a 
right  to  protect  themselves  against  such  an  occurrence,  and  are  not  liable  to  the 
plaintiffs  for  such  acts  of  themselves,  or  their  subcontractors  or  servants,  as 
were  necessary  to  prevent  the  same,  provided  said  acts  were  free  from  negli- 
gence. (2)  If  the  plaintiffs  forbade  Mr.  Goodwin  or  his  employes  from  entering 
their  premises  for  the  purpose  of  preserving  the  southerly  wall  of  682  Broad- 
way.  and  supporting  the  same,  durinc:  the  excavations  upon  the  defendants' 
premises,  such  action  had  the  same  effect  upon  the  rights  of  the  parties  to  this 
action  as  a  refusal  by  the  plaintiffs  to  afford  a  license  for  that  purpose,  and  if, 
by  reason  of  the  condition  and  location  of  said  wall  at  the  time  when  said 
excavations  were  commenced,  the  said  wall  was  in  danger,  if  such  excaTatiens 
were  made,  of  falling  upon  the  defendsAts'  premises,  the  defendants  are  not 
liable  to  the  plaintiffs  for  such  acts  of  themselves,  or  their  subcontractor*  or 
servants,  performed  without  negligence,  as  were  necessary  to  priMfent  sacii  fall- 
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iDg  of  sach  walL  (8)  If  the  plaintiffs  refaaed  to  afford  the  neeeesafy  lieente 
to  enter  their  premises,  and  to  do  such  acts  as  were  necessary  to  preserye  the 
southerly  wall  of  682  Broadway  from  injury,  and  to  properly  support  the  same» 
during  the  excavations  upon  No.  680  Broadway,  or  forbade  Mr.  Goodwin  from 
entering  their  premises  for  that  purpose,  the  defeudants  are  not  chargeable  for 
acta,  done  without  negligence,  which  were  necessary  to  prevent  the  said  wall 
from  falling  upon  their  premises,  or,  at  most,  are  chargeable  only  with  nomi- 
nal damages  therefor.  * 

The  court  refused  to  charge  tbeee  requests,  and  exceptions  to  such 
refusal  wereduly  taken  by  the  defendants.  The  chief  questions  involved 
by  these  refusals  to  the  charge  of  the  court  are:  First,  was  any  trespass 
committed?  secondi  if  a  trespass  was  committed,  are  the  defendants 
liable  for  the  acts  of  the  persons  who  committed  the  trespass?  and, 
third,  were  the  plaintiffs  damaged  by  the  trespass,  and  in  wb^t  amount? 

The  first  of  these  questions  is  one  of  fact.  The  appellants  concede 
that  certain  persons  employed  by  Mr.  Goodwin,  the  contractor,  entered 
upon  the  premises  of  the  plaintiff.  This  entry  would  constitute  a  tres- 
pass, if  unauthorized.  The  appellants  on  the  trial  contended  that  such 
penons  entered  by  virtue  of  a  license  and  permission  of  the  plaintiffs. 
Whether  or  not  the  appellants  had  such  Kcense  and  permission  to  enter 
upon  their  premises  was  fully  and  fairly  presented  to  the  jury  by  the 
learned  judge  who  tried  the  case.  The  evidence  on  behalf  of  the  plain- 
tiffs, that  no  license  or  permission  had  been  given,  was  positive,  and  in 
onr  judgment  sufficient  to  warrant  the  jury  in  finding  in  favor  of  the 
plaintiffs  on  that  contention;  and  consequently  their  finding  is  binding 
tipon  us,  and  we  must  conclude  that  a  trespass  had  been  committed. 

We  then  come  to  the  consideration  of  the  question  of  whether  or  not 
the  defendants  are  liable  for  the  acts  of  the  persons  who  committed  the 
trespass,  and  this  is  the  chief  one  to  be  determined  on  this  appeal.  It 
appears  from  the  testimony  that  the  defendants  made  a  contract  with 
the  firm  of  F,  &  S.  E.  Goodwin  to  do  the  shoring  necessary  to  erect  the 
bnildings  Q2S  and  680  Broadway.  It  further  appears  that  Mr.  Gh)od- 
win  is  one  of  the  most  experienced  shorers  in  the  city  of  New  York. 
He  testified: 

*  After  forty  years'  experience.  I  know  of  no  other  way  in  which  I  could  have 
shored  up  that  brick  wall — the  south  brick  wall  of  QS2  Broadway—^  than  the  way 
which  was  employed. " 

It  was  the  employes  of  Mr.  Goodwin  who  committed  the  trespass  by 
reason  of  which  the  plaintiffs  were  damaged,  and  this  was  so  charged, 
at  the  request  of  the  defendants.  There  is  no  proof  to  the  effect  that 
Mr.  Goodwin  did  not  do  his  work  with  skill  and  diligence.  Therefore, 
the  necessary  effect  of  the  contract  whereby  the  defendants  employed 
Mr.  Goodwin  was  the  trespass,  and  the  damage  consequent  thereupon. 
It  is  the  well-settled  law  of  this  state  that,  if  the  work  done  under  a 
contract  necessarily  produces  an  injurious  result,  the  person  for  whose 
benefit  the  work  is  done  cannot  shield  himself  by  showing  that  it  was 
done  by  an  independent  contractor.  Dorrity  v.  Rapp,  72  N.  Y.  307; 
Town  of  Pierrepont  v.  Loveless,  Id.  211.  It  is  also  the  well-settled 
rule  in  other  states,  and  is  well  expressed  by  the  court  in  the  case  of 
Railroad  Co.  v.  Kimberly,  87  Ga.  161,  13  S.  E.  Rep.  277.     The  gen- 
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eral  rule  of  law  upon  this  subject,  says  the  learned  justice  delivering  the 

opinion  of  the  court,  is: 

"Where  an  individual  or  corporation  contracts  with  another  indiyidual  or  cor- 
poration, exercising  independent  employment,  for  the  latter  to  do  a  work  not  in 
itself  unlawful,  or  attended  with  aamage  to  others,— such  work  to  be  done 
according  to  the  contractor's  own  methods,  and  not  subject  to  the  employer's 
control  or  orders,  except  as  to  the  result  to  be  obtained.— the  employer  is 
not  liable  for  the  wrongful  or  negligent  acts  of  the  contractor,  or  any  of 
the  contractor's  servants.  To  the  general  rule  there  are  several  exceptions. 
Where  the  work  is  wrongful  in  itself,  or,  if  done  in  the  ordinary  manner,  would 
result  in  a  nuisance,  the  employer  will  be  liable  for  injury  resulting  to  third 
persons,  although  the  work  is  done  by  an  independent  contractor.  This  is  upon 
the  principle  that,  if  one  contracts  with  another  to  commit  a  nuisance,  he  is  a 
trespasser,  by  reason  of  his  directing  or  particii)ating  in  the  work.  In 
other  words,  the  rule  is  that  if  the  act  or  neglect  which  produces  the  injury  is 
purely  collateral  to  the  work  contracted  to  oe  done,  ana  entirely  the  result  of 
the  wrongful  acts  of  the  contractor  and  his  workmen,  the  proprietor  is  not  liable: 
but  if  the  injury  directly  results  over  the  work  which  the  contractor  engaged 
and  was  authorized  to  do,  he  is  equally  liable  with  the  contractor. " 

See,  also,  Blake  v.  Ferris,  5  N.  Y.  48;  Pack  v.  Mayor,  etc.,  8  N.  Y. 
222;  Kelly  v.  Mayor,  etc.,  11  N.  Y.  432;  Herrington  v.  Village 
of  Lansingburgh,  110  N.  Y.  146,  17  N.  E.  Rep.  728. 

And  it  seems  to  follow  from  this  that  the  defendants  in  this  case  were 
liable  for  the  trespass  of  Goodwin's  employes. 

But  appellants  contend  that  the  trespass,  if  a  technical  one,  was  for 
the  benefit  of  the  plaintiffs,  and  to  minimize  the  damage  which 
they  otherwise  would  have  sustained  by  the  doing  of  a  lawful  act  upon 
their  own  premises,  which  necessarily  involved  some  loss  to  the 
plaintiffs,  and  were  not  entitled,  either  at  common  law  or  under 
the  statute,  to  have  a  building  occupied  by  them  supported  by  the  soil 
of  the  adjoining  premises,  and  consequently  no  damages  can  be  recovered 
by  them  for  injuries  which  they  have  sustained  solely  through  the  exca- 
vations made  upon  such  premises;  relying  on  Dorrity  v.  Bapp,  supra. 
It  is  an  elementary  principle,  in  reference  to  private  rights,  that  every 
individual  is  entitled  to  the  undisturbed  possession  and  lawful  enjoy- 
ment of  his  own  property.  But  the  mode  of  enjoyment  is  necessarily 
limited  by  the  rights  of  others;  otherwise,  it  might  be  destructive  ol 
their  rights,  altogether.  As  was  said  in  Hay  v.  Cohoes  Co.,  2  N.  Y. 
159,  where  the  defendants,  a  corporation,  dug  a  canal  upon  their  own 
land  for  the  purposes  authorized  by  their  charter,  and  in  doing  so  it 
was  necessary  to  blast  rocks  with  gunpowder,  and  the  fragments  were 
thrown  against,  and  injured,  the  plaintiff's  dwelling,  upon  the  land 
adjoining: 

''Tbe  defendants  had  the  right  to  dig  the  canal;  the  plaintiff,  the  right  to  the 
undisturbed  possession  of  his  property.  If  these  rights  conflict,  the  prior  must 
yield  to  the  latter,  ns  the  more  important  of  the  two,  since,  upon  grounds  of  pub- 
lic policy,  it  is  better  that  one  man  should  surrender  the  particular  use  of  his 
land  than  that  another  should  be  deprived  of  the  beneticial  use  of  his  property 
altogether,  which  might  be  the  consequence  if  the  privilege  of  the  former  should 
be  wholly  unrestricted.  The  case  before  us  illustrates  this  principle,  for  if  the 
defendants,  in  excavating  their  canal  in  its  lawful  use  of  its  land,  could,  in  the 
manner  mentioned  by  the  witnesses,  demolish  the  stoop  of  the  plaintiff  with 
impunity,  they  might  for  the  same  purpose,  on  the  exercise  of  reasonable  care, 
demolish  his  house,  and  thus  deprive  him  of  all  use  of  his  property.  The  use  of 
land  by  the  proprietor  is  not,  therefore,  an  absolute  right,  but  qualified  and  lim- 
ited by  the  higher  right  of  others,  and  the  lawful  possession  of  their  property. 
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To  this  possession  the  law  prohibits  all  direct  injary,  without  regard  to  its  extent, 
or  the  motives  of  the  aggressor.  A  man  may  prosecute  such  business  as  he 
chooses  upon  his  premises,  out  he  cannot  erect  a  nuisance,  to  the  annoyance  of 
the  adjoiningproprietor,  even  for  the  purpose  of  lawful  trade.  Aldred's  Case. 
9  Coke,  68.  He  may  excavate  a  canal,  but  he  cannot  cast  the  dirt  or  stones  upon 
the  land  of  his  neighbor,  either  by  human  agency  or  the  force  of  gunpowder.  If 
he  cannot  construct  the  work  without  the  adoption  of  such  means,  he  must 
abandon  that  mode  of  using  his  property,  or  be  held  responsible  for  all  damages 
resulting  therefrom.  He  will  not  be  permitted  to  accomplish  a  legal  object  in 
an  unlawful  manner.  In  RoUe's  Abr.  666,  it  was  said  that  if  A.  erects  a  new 
house  upon  the  confines  of  his  land  next  adjoining  the  land  of  6.,  and  B.  after- 
wards digs  his  land  so  near  the  land  of  A.  that  it  falls,  no  action  can  be  sustained 
by  A.  The  purpose  of  B.,  in  the  case  stated,  in  digging  upon  his  own  land,  was 
lawful,  and  so,  for  aught  that  appears,  were  the  means  taken  to  accomplish 
it  The  right  of  A.  to  occupy  and  use  his  land  in  a  particular  manner  was  quali- 
fied and  limited  by  a  similar  right  in  B.  No  action,  consequently,  could  be  sus- 
tained. 'A  man,  however,  cannot  dig  his  land  so  near  mine  [adds  the  reporter] 
as  to  cause  mine  to  slide  into  the  pit  In  the  last  case  the  injury  would  consist 
in  depriving  one  of  a  part  of  the  soil  to  which  his  right  was  absolute.  No 
degree  of  care  in  the  excavation  by  the  pit  owner  would,  I  apprehend.  Justify 
the  transfer  of  a  portion  of  another's  land  to  his  own.  * 

And  the  doctrine  of  Hay  v.  Cohoes  Co.  has  ever  since  been  sus- 
tained in  this  stale.  Pixley  v.  Clark,  35  N.  Y.  520;  Losee  v.  Buchanan, 
51 N.  Y.  476;  Marvin  v.  Mining  Co.,  56  N.  Y.  588,  558;  Jutte  v.  Hughes, 
67  N.  Y.  267,  278;  Heeg  v.  Licht,  80  N.  Y.  679,  583;  Herrington  v. 
Village  of  Lansingburgh,  110  N.  Y.  145,  17  N.  E.  Rep.  728.  See, 
also,  Prentice  v.  Geiger,  9  Hun,  851;.  O'Riley  v.  McChesney,  8  Lans. 
282;  Gourdier  v.  Cormack,  2  E.  D.  Smith,  202;  Farrand  v.  Marshall, 
21  Barb.  409. 

Chapter  456,  Laws  1885,  providing  'Hhat  whenever  excavations  here- 
after commenced,  for  building  or  other  purposes,  on  any  lot  or  piece  of 
land  in  the  city  and  county  of  New  York  and  the  city  of  Brooklyn,  shall 
be  intended  to  be  carried  to  the  depth  of  more  than  ten  feet  below  the 
curb,  and  there  shall  be  any  party  or  other  wall,  wholly  or  partly  on 
adjoining  land,  and  standing  upon  or  near  the  boundary  lines  of  such 
lot,  the  person  causing  such  excavations  to  be  made,  if  afforded  the 
necessary  license  to  enter  on  the  adjoining  land,  and  not  otherwise,  shall 
at  all  times,  irom  the  commencement  until  the  completion  of  such  ex- 
cavations, at  his  own  expense,  preserve  such  wall  from  injury,"  does 
not  modify  the  owner's  right  to  make  excavations  upon  his  own  land, 
as  it  existed  by  common  law,  but  merely  imposes  upon  him  a  statutory 
duty,  which  he  is  bound  to  perform  on  the  condition  named  in  the 
law.  The  right  to  excavate  remains  intact.  The  only  effect  of  the  act 
is  to  give  a  new  assurance  to  the  owner  or  occupant  of  the  adjacent 
lot.  But  neither  it,  nor  any  other  rule  of  law  that  we  are  aware  of, 
gives  the  party  making  the  excavation  liberty  or  license,  against  the 
wiD  of  the  owner  of  the  adjacent  lot,  to  commit  a  trespass  upon  his 
premises.  The  appeUant  argues  as  if  he  was  under  the  necessity  of 
fate  to  excavate  his  lot  to  the  depth  he  desired,  and  that  he  had  no  alter- 
native but  to  do  so.  Yet  the  necessity  was  entirely  of  his  own  crea- 
tion. He  could  do  it  or  not,  as  he  saw  fit.  Having  himself  deter- 
mined to  do  it,  he  must  take  the  responsibility  of  such  determination. 
He  need  not  have  shored  up  the  adjacent  wall;  and,  if  he  had  excavated 
his  own  premises  in  a  careful  and  lawful  manner,  he  would  not  havf 
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been  responsible  to  the  plaintiffs  for  any  injury  they  might  have  sus- 
tained by  reason  thereof.  But  appellants  contend  that  the  shoring  up 
was  necessary  for  the  safety  of  their  employes^  and  without  such  shor- 
ing up  the  work  could  not  be  done.  If  this  were  so,  then,  as  was  said 
in  Hay  ▼.  Cohoes  Co.,  supra,  he  must  abandon  that  mode  of  using  his 
property,  or  be  held  responsible  for  all  damages  resulting  therefrom. 
Besides,  in  this  case,  he  did  not  confine  himself  to  his  own  land.  He 
actually  entered  upon  the  land  of  the  respondents,  by  inserting  the 
needle  in  the  walls  of  the  building  occupied  by  them;  and  in  the  case 
last  cited  it  was  expressly  held  that  he  could  not  enter  upon  the  land 
of  his  neighbor  for  any  such  purpose. 

Appellants  also  contend  that  the  damages  sustained  by  the  shoring 
lip  of  the  plaintiffs'  wall  ought  not  to  have  been  allowed  at  more  than  a 
nominal  amount,  because  the  acts  done  by  them,  even  if  there  was  a 
trespass,  were  without  malice,  and  largely  for  the  purpose  of  minimis- 
ing the  injury  which  the  plaintiffs  would  otherwise  have  suffered. 
fiat  whatever  damage  the  plaintifils  did  suffer  was  not  in  motrtum  or  ex 
necessitate,  but  arose  from  the  voluntary  act  of  the  defendants;  and 
whatever  the  amount  of  it,  they  must  be  responsible  for  it. 

We  therefore  think  the  exceptions  taken  to  the  refusal  to  dismiss  the 
complaint,  and  to  the  refusals  to  charge,  were  not  well  taken.  We  ar- 
rive at  this  conclusion  with  reluctance;  for  its  effect  cannot  but  be  to  re- 
tard the  growth  of  large  cities,  and  put  obstruction  in  the  way  of  the 
erection  of  larger,  more  beautiful  and  substantial  buildings  in  the  place 
of  dilapidated  and  antiquated  ones,  when  the  owners  of  adjacent  prop- 
erty are  so  churlish  as  to  refuse  permission  to  shore  up  as  provided  by 
the  act  before  mentioned,  or  where  the  landlord  of  the  adjacent  prop- 
erty has  let  it  to  tenants,  and  the  permission  of  both  cannot  be  obtained. 
To  us  it  seems  as  if  the  views  of  the  late  learned  Judge  Bronson  in  Bad- 
cliff's  Ex'rs  V.  Mayor,  etc.,  4  N.  Y.  203,  were  wise  and  iar-seeing,  and 
tended  to  the  beneOt  of  the  public,  even  if  at  some  loss  and  inconven- 
ienoe  to  private  individuals.     In  the  course  of  that  opinion,  he  said: 

"But  still  I  think  the  reasoning  ansound,  [referring  to  the  respective  rights  of 
adjacent  owners,]  especially  in  reference  to  properties  in  cilies  and  large  towns. 
If  the  doctrine  were  carried  out  to  its  legitimate  consequenceSt  it  would  often  de- 
prive men  of  the  whole  beneficial  use  of  their  property.  An  nnim proved  lot  of 
land  in  the  city  of  Brooklyn  would  be  worth  little  or  nothing  to  the  owner,  aa- 
less  be  were  allowed  to  dig  in  it  for  the  purpose  of  buildinf ;  and  if  he  may  not 
dig.  because  it  will  remove  the  natural  support  to  his  neighbor's  soil,  he  has  but 
a  nominal  right  to  his  property,  which  can  only  be  made  good  by  negotiation 
and  compact  with  his  neighbor.  A  city  could  never  be  built  under  such  a  doc- 
trine. I  think  the  law  has  superseded  the  necessity  for  negotiation,  by  giving 
every  man  such  a  title  to  bis  own  land  that  he  may  use  it  for  all  the  purposes  to 
which  such  lands  are  usually  applied,  without  being  answerable  for  the  conse- 
quences, and  provided  he  exercises  proper  care  and  skill  to  prevent  any  unneces- 
sary injury  to  the  adjoining  landowner.  The  saying  of  RoUe  may  have  been  & 
wise  one,  m  his  day,  but  it  is  not  well  adapted  to  our  times.  * 

But,  as  before  shown,  this  view  of  the  law  has  not  been  sustained  in 
this  state;  and  we  must  follow  the  law  as  we  understand  it,  leaving  it  to 
the  legislative  authority  to  correct  any  evils  that  may  lie  in  the  law  as  it 
now  exists,  and  is  expounded  by  the  courts. 

Other  exceptions  were  taken  by  the  appellants  during  the  coarse  of 
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the  trial,  bat  none  of  them  were  aigned  by  either  ooansel  upon  the  a^ 
peal,  either  orally  or  in  his  brief;  and  we  do  not,  tberefoiey  think  it 

necessary  to  examine  them  at  length. 
The  judgment  should  be  aflBrmed,  with  oosts. 


(d  Hiao.  Bep.  4iL) 

TAYLOR  et  al.  t.  8ATTERTHWAITE  et  a1. 

(Common  Fleas  of  Kew  York  City  and  County,  Qeneral  Term.    February  6,  ISOft.) 

1.  Intebflbadbr— When  Aixowbi>— Dbmaio)  fob  8amb  Dbbt. 

Where  plaintiffs  sue  defendant  for  a  broker's  commission  for  the  sale  of 
certain  land,  made  through  their  agency,  the  action  by  a  third  person  against 
defendant,  in  another  court,  to  recover  for  "work,  labor,  and  serrices*  in 
the  sale  of  the  land,  is  not  ''a  demand  against  him  for  the  same  debt, "  within 
Code  Civil  Proc.  §  820,  allowing  an  order  of  interpleader  when  competing 
ereditors  demand  "the  same  debt"    Daly,  C.  J.,  dissenting. 

9L  fijLHK— DISCBBTIOK  OF  COUBT. 

The  granting  of  an  order  of  interpleader  is  within  Judicial  discretion, 
and  the  order  will  not  be  disturbed,  unless  the  discretion  was  improperly 
exercised. 

Appeal  from  special  term. 

Action  by  William  B.  Taylor  and  others  against  Thomas  B.  Sat- 
terthwaite  and  another  to  recover  money.  Defendants  move  that  George 
R.  Read  be  substituted  in  their  place  as  defendant,  under  Code  Civil 
Proc.  §  820.  From  an  order  denying  the  motion  for  interpleader,  d^ 
fendants  appeal.     Affirmed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

John  A.  Dutton,  for  appellants. 

Theron  G.  Strong  and  G.  W.  West,  for  respondents. 

PRYOR,  J.  The  learned  judge  at  special  term  assigned  a  single 
cause  for  the  denial  of  the  motion,  but  the  order  will  be  upheld  if  it 
may  be  supporteil  upon  any  ground  apparent  in  the  papers.  Never- 
theless we  are  quite  satisfied  that  the  reason  given  for  the  decision  in 
question  is  sufficient  to  sustain  it.  By  the  terms  of  the  Code,  (section 
820,y  an  order  of  interpleader  is  allowable  only  when  the  competing 
creditors  demand  "the  same  debt  or  property."  The  thing  about  which 
these  creditors  are  in  controversy  is  a  debt,  and  the  question  is  as  to 
the  identity  of  the  claims  they  respectively  prefer.  As  the  party  sought 
to  be  substituted  for  the  defendants  has  reduced  his  claim  to  the  for- 
mality and  certainty  of  a  cause  of  action  in  a  complaint,  that  statement 

^Code  Civil  Proc.  §  820.  provides:  "A  defendant  against  whom  an  action  to  re- 
cover npon  a  contract,  or  an  action  of  ejectment,  or  an  action  to  recover  a 
chattel  is  pending,  may,  at  any  time  before  answer,  npon  proof  by  affidavit  that 
a  person  not  a  party  to  the  action  makes  a  demand  against  him  for  the  same 
debt  or  property,  without  collusion  with  him.  apply  to  the  court,  upon  notice  to 
that  person  and  the  adverse  party,  for  an  order  to  substitute  that  person  in  his 
place,  and  to  discbarge  hiita  from  liability  to  either,  on  his  paying  into  court 
the  amonnt  of  the  debt,  or  delivering  the  possession  of  the  properly,  or  its  value, 
to  such  person  as  the  court  directs.  The  court  may,  in  its  discretion,  make  such 
an  order. " 
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of  it  undoubtedly  is  the  most  authentic  exposition  of  its  character. 
Looking,  then,  to  the  complaints  of  the  creditors  proposed  to  be  inter- 
pleaded, we  find  that  they  proceed  upon  essentially  different  claims  or 
causes  of  action.  The  Taylors  sue  for  brokers'  commission  as  such, 
and  accordingly  they  allege  their  employment  as  brokers  to  sell  the 
propeHy,  a  saJe  of  the  property,  their  effective  agency  in  the  sale,  the 
customary  commission  for  the  sale  of  real  property,  and  their  com- 
plaint concludes  with  a  demand  of  judgment  for  that  specific  commis- 
sion. Read's  action  is  for  work,  labor,  and  services  in  the  sale  of  the 
property;  and,  consistently,  he  omits  the  allegations  as  to  the  custom- 
ary commission,  that  he  was  the  procuring  cause  of  the  sale,  and,  in- 
deed, that  a  sale  was  actually  consummated.  To  entitle  a  broker  to 
his  commission  on  a  sale,  he  must  be  the  procuring  cause  of  the  sale; 
but  one  employed  only  to  render  services  in  a  sale  may  conceivably  re- 
cover for  those  services  although  he  did  not  in  fact  negotiate  the  sale. 
Hume  v.  George  C.  Flint  Co.,  (Com.  PL  N.  Y.)  11  N.  Y.  Supp.  431. 
The  decisive  test  of  the  identity  of  debts  is  the  identity  of  the  evidence 
to  support  them,  and  here,  manifestly,  to  support  the  causes  of  action 
advanced  by  the  claimants  would  require  a  diversity  of  proof.  We  are 
unable  to  affirm  that  the  claims  of  Taylor  and  Read,  respectively,  against 
Satterthwaite  constitute  one  and  the  same  debt. 

Another  ground  apparent  in  the  papers  affords  sufficient  support  to 
the  order.  "To  sustain  an  action  of  interpleader  it  must  appear  that  the 
plaintiff  is  ignorant  of  the  rights  of  the  respective  claimants."  Trigg  v. 
Hitz,  17  Abb.  Pr.  436;  Machine  Co.  v.  Gifford,  66  Barb.  599;  Morgan  v. 
Fillmore,  18  Abb.  Pr.  217.  The  plaintiff  must  show  that  "he  is  igno- 
rant which  claimant  has  the  better  right. "  Railroad  Co.  v.  Arthur,  90  N . 
Y.  234,  237.  In  a  letter  to  the  Taylors,  owners  of  the  property  sold, 
now  moving  for  the  interpleader,  recited  the  facts  of  the  transaction, 
and  concluded:  "  I  think,  therefore,  you  will  readily  see  on  these  facts  as 
now  given  you  that  you  are  not  entitled  to  a  commission  on  the  sale." 
The  facts  recited  show  to  demonstration  that  the  rival  claimant  was  en- 
titled to  the  commission.  Upon  the  defendants'  own  statement  there 
can  be  no  reasonable  dpubt  as  to  the  validity  of  Read's  daim,  and  of 
perfect  security  in  paying  the  money  to  him;  and  this  fact  presents  still 
another  ground  in  support  of  the  order.  Bank  v.  Yandes,  44  Hun,  55. 
But,  although  the  defendants  make  a  case  for  interpleader  under  the 
Code,  it  does  not  follow,  of  course,  that  the  order  will  issue.  It  is 
still  within  the  discretion  of  the  court  whether  to  grant  the  relief,  (Barrj? 
V.  Insurance  Co.,  53  N.  Y.  536;)  and  we  are  of  opinion  that  in  this  in- 
stance an  interpleader  is  inconsistent  with  a  judicious  discretion.  Be- 
fore notice  of  the  motion.  Read  had  begun  an  action  on  his  ciaini  ir 
the  superior  court.  He  had  a  right  to  select  his  forum,  and  it  is  s 
familiar  rule  that  the  court  first  acquiring  jurisdiction  retains  it  to  the 
end.  Comity  suggests  that  such  court  should  not  be  molested  or  hin- 
dered in  the  disposition  of  the  case  by  the  action  of  a  co-ordinate  tri 
bunal.  It  is  answered  that  to  interplead  Read  in  the  action  depending 
in  the  common  pleas  will  in  no  way  interfere  with  his  action  in  tin 
superior  court.     If  that  be  so,  then  two  actions  for  the  same  cause  wil 
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be  in  agitation  at  the  same  time  before  different  tribunals,  and  may  re- 
sult in  contradictory  judgments.  In  the  superior  court  it  may  be  ad- 
judged that  Read  is  entitled  to  the  money,  and  in  the  common  pleas 
that  the  Taylors  recover  the  indentical  debt.  Here  would  be  an  em- 
barrassing conflict.  If  it  be  that  the  interpleader  of  Read  in  this  court 
will  not  arrest  his  action  in  the  superior  court,  the  fact  affords  a  con- 
elusive  reason  why,  in  the  exercise  of  discretion,  we  should  not  compel 
him  to  oome  hither.  If,  on  the  contrary,  the  effect  of  an  order  of  in- 
terpleader be  to  detach  the  action  from  the  control  of  the  superior  court, 
then  do  we  oust  their  jurisdiction  in  regard  of  the  comity  which  is  in- 
dispensable to  the  harmonious  co-operation  of  co-ordinate  tribunals. 
Orant  v.  Quick,  5  Sandf.  612.  In  either  alternative,  it  would  appeal 
that  our  discretion  had  been  improvidently  exercised.  Nor  is  this  all. 
It  may  be  that,  by  compelling  an  interpleader,  we  should  embarrass 
the  claimants  in  maintaining  their  respective  rights.  For  support  of 
his  action  in  the  superior  court  Read  will  undoubtedly  rely  on  Sat- 
terthwaite's  admission  of  liability  to  him;  but  would  that  be  evidence 
against  the  Taylors?  On  the  otiier  hand,  would  a  declaration  of  Sat- 
terthwaite,  favorable  to  the  Taylors  be  competent  evidence  against  Read? 
Be  this  as  it  may,  we  are  persuaded  that  the  learned  judge  at  special 
term  discreetly  exercised  his  discretion  in  denying  the  interpleader. 
Older  affirmed,  with  costs. 

BISCHOFF,  J.,  (concurring.)  By  express  provision  of  section  820 
of  the  Code  of  Civil  Procedure  a  motion  for  an  order  of  interpleader  is 
addressed  to  judicial  discretion.  The  granting  of  the  order  is  therefore 
not  a  matter  of  right,  (Barry  v.  Insurance  Co.,  63  N.  Y.  636;)  and 
unless  it  plainly  appears  that  the  discretion  has  been  improperly  exer- 
cised by  the  judge  at  special  term  his  order  denying  the  motion  should 
not  be  disturbed.  To  bring  himself  within  the  provisions  of  section 
820  of  the  Code  of  Civil  Procedure  defendant  Satterthwaite  had  neces- 
sarily to  allege  that  George  R.  Read,  who  was  sought  to  be  substituted 
as  defendant  in  his  stead,  '^makes  a  demand  against  him  for  the  same 
debt,"  and  ^'without  collusion  with  him;"  and  to  substantiate  the  allega- 
tion of  a  demand  by  Read  defendant's  affidavit  refers  to  Read's  com- 
plaint in  the  superior  court  action.  No  other  demand  is  alleged. 
From  that  complaint,  however,  it  appears  that  Read's  claim  is  for 
services  rendered  at  defendant's  request  in  and  about  the  sale  of  certain 
real  property,  and,  from  the  complaint  in  this  action,  that  plaintiffs 
daim  commissions,  as  brokers,  for  having  effected  the  sale.  The 
daims,  therefore,  though  arising  from  the  same  subject-matter,  are  in 
no  sense  conflicting.  Both  may  be  valid  and  subsisting  at  one  and  the 
same  time.  Hence,  from  defendant's  own  showing,  a  constituent 
ground  for  the  motion  is  disproved.  True,  from  Read's  affidavit, 
which  was  submitted  for  the  purposes  of  the  motion,  it  appeared  that 
he  then  asserted  a  claim  for  commissions  for  procuring  the  sale.  But 
it  does  not  appear  that  he  had  at  any  time  prior  thereto  asserted  a  sim- 
ilar daim.  His  complaint  in  the  superior  court  action  is  based  upon 
essentially  different  grounds,  and  his  affidavit  is  that  of  a  person  in 
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interest  The  learned  judge  at  special  term  may  therefore  well  have 
concluded  that  Bead's  daim  for  commissions  was  only  made  for  the 
purpose  of  the  motion,  and  coUusively  so,  to  secure  an  order  of  inter- 
pleader; and,  if  so,  it  was  not  only  bis  province,  but  also  his  duty,  to 
deny  the  motion. 

The  order  appealed  from  should  be  affirmed,  with  costs. 

DALY»  C.  J.,  (dissenting.)  The  order  for  interpleader  was  refused 
upon  the  ground  that  the  two  claimants  were  not  demanding  the  same 
debt.  Code,  §  820.  The  plaintiffs,  as  brokers,  employed  to  sell 
defendants'  property,  allege  that  by  means  of  their  services,  the  prop- 
erty was  sold  to  one  George  O.  Havens,  Jr.,  and  they  demand  the 
customary  brokers'  commission.  The  otJier  claimant  has  also  sued 
the  defendant  upon  a  complaint  alleging  an  indebtedness  to  him  for 
work,  labor,  and  services  as  real-estate  broker  performed  at  the 
request  of  defendant  in  the  sale  of  the  same  property.  Upon  the 
face  of  the  two  complaints  it  might  be  questionable  whether  the 
latter  action  might  not  be  for  services  other  than  procuring  the  pur- 
chaser, Havens;  but  all  doubt  upon  the  subject  is  dispelled  by  the 
affidavits  of  the  plaintiff  in  that  action,  George  B.  Bead,  and  his 
employe,  William  McAllister.  In  those  affidavits  they  show  that 
Bead  sues  for  the  ^'usual  brokers'  commissions  for  the  sale  of  the 
house"  to  the  purchaser  above  named.  They  swear  to  the  employ- 
ment and  to  effecting  the  sale,  and  Bead  says  that  his  daim  is  for 
the  usual  brokers'  commissions  for  the  sale  of  the  premises  mentioned. 
With  such  affidavits,  it  is  impossible  to  deny  tiiat  both  claimants 
are  after  the  same  commission  or  debt.  The  learned  judge  at  special 
term  has  decided  upon  the  pleadings  only,  but  these  are  oontrolled 
by  the  positive  affidavits  of  the  parties  showing  that,  whatever  vague- 
ness there  might  be  in  the  complaint  of  Bead,  his  demand  is  the 
same  as  that  of  the  plaintiffs  in  this  action.  It  is  urged  that  the 
defendant  knows  which  party  is  entitled  to  the  commission;  but,  in 
the  nature  of  things,  the  owner  of  the  premises  cannot  know  that. 
The  transactions  of  the  purchaser  were  not  had  in  his  presence,  and 
he  can  have  but  an  opinion  based  upon  information.  Such  an  opin- 
ion he  expresses  in  a  letter  to  these  plaintiffs,  in  which  he  states  the 
facts  he  knows,  and  then  condudes  that  the  plaintiffs  are  not  entitled 
to  the  commissions.  But  the  merits  of  the  respective  claimants  can 
only  be  ascertained  when  the  two  claimants  adduce  their  proofs 
before  a  jury,  as  against  each  other,  and  this  interpleader  should 
therefore  be  allowed.  It  is  urged  as  a  reason  for  denying  this 
motion  for  interpleader,  that  the  daimant  Bead  has  begun  an  action 
in  the  superior  court.  No  interference  with  that  action  will  result 
from  the  order  now  applied  for.  The  defendant  here  will  pay  into 
court  the  fund  in  dispute,  and  leave  the  two  brokers  to  contest  their 
right  to  it.  That  will  leave  him  still  subject  to  the  jurisdiction  of 
the  superior  court,  to  which  he  must  apply  for  any  relief  it  may 
deem  proper  to  grant  him.  The  action  in  this  court  was  the  first 
one  brought.      Had  the   superior  court   acquired  jurisdiction  first,  I 
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should  be  in  favor  of  withholding  the  interpleader  in  this  action  until 
a  similar  motion  had  been  submitted  to  the  court,  as  I  think  the 
application  should  be  first  made  in  the  tribunal  in  which  the  defend- 
ant is  first  sued,  and,  if  made  in  good  faith,  should  be  granted.  To 
hold  otherwise,  and  decide  that,  where  the  claimants  have  sued  in 
different  tribunals,  an  insuperable  objection  to  interpleader  is  pre- 
sented,  would  enable  claimants  in  every  case  to  nullify'  the  statute 
of  interpleader,  and  prevent  the  exercise  by  the  courts  of  the  discre- 
tion vested  in  them  by  the  legislature  for  the  ends  of  justice.  The 
order  ahoold  be  reversedi  and  the  motion  for  interpleader  granted. 


DAYIB  T.  DA  vn 
fOonunon  Pleas  of  New  York  Oity  and  County,  Special  Term.   Febrnai^r  SO,  18Nb) 

L  0ITOBCB— FOBSIGH  DbCBBB— BVFBCT. 

A  decree  of  divorce  in  another  state,  proceeding  oaly  on  a  eonstnictlve  serv- 
ice of  process  by  pablication.  though  valid  by  the  law  of  the  forum.  It, 
.   by  the  law  of  New  York,  a  nullity  as  to  defendant  spouse  resident  in  New 
York. 

H  fiAKB-^DBSBqUSNT  MaSBIAOB. 

A  marriage  with  the  plaintiff  in  such  divorce  suit,  contracted  after  the 
divorce,  annulled  on  the  ground  of  the  invalidity  of  the  divorce. 
H  Samb—Who  icAY  Imfbagh  Dbcrxb. 

The  Judgment  of  diYorce,  however,  cannot  be  impeached  in  the  action  by 
the  second  spouse  for  fraud  or  error,  nor  because  the  divorce  was  for  a 
caose  not  recognized  in  this  state. 

(Syllabus  by  the  Court) 

Action  by  Carrie  Guran  DaTis  against  Simon  Davh  to  aimol  the  mar- 
riage of  plaintiff  to  defendant     Judgment  for  plaintiff. 

In  a  suit  in  Massachusetts  by  this  defendant  against  a  former  wife, 
proceeding  on  a  constructive  service  of  process  by  publication,  he  ob- 
tained a  decree  of  divorce  for  desertion.  That  decree  is  challenged  as 
a  nullity,  for  want  of  personal  service  and  of  an  appearanoe  by  the  de- 
fendant therein. 

John  P.  NiemaUi  for  plaintiff. 

PRYOB,  J.  The  plaintiff  snes  to  annnl  her  marriage  with  the  de- 
fendant, because  of  the  alleged  invalidity  of  his  judgment  of  divorce 
from  another  woman.  The  judgment  is  impugned  for  fraud,  for  proceed- 
ing upon  a  ground  not  recognized  as  a  cause  of  divorce  in  this  state, 
and  for  error  in  deciding  that  the  plaintiff  in  the  action  was  a  resident 
of  Massachusetts;  but  that  neither  of  these  objections  is  available  to  the 
plaintiff  in  the  present  action  is  clear  on  principle,  and  was  adjudicated 
in  Kinnier  v.  Kinnier,  45  N.  Y.  535.  The  only  ground,  therefore, 
upon  which  the  plaintiff  may  invalidate  the  divorce  between  the  de- 
fendant and  the  other  woman  is  defect  of  jurisdiction  in  the  court  pro* 
nouncing  the  judgment  to  affect  her  status  as  a  wife. 
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As  the  marriage  purporting  to  be  dissolved  was  not  celebrated  in 
Massachusetts,  as  the  defendant  in  the  divorce  suit  was  not  domiciled 
in  that  commonwealth,  nor  was  served  with  process  there,  nor  appeared 
in  the  action,  it  results  that,  by  the  law  of  New  York,  the  judgment 
against  her  is  of  no  effect;  that  she  is  still  the  wife  of  the  defendant;  and 
that,  by  necessary  consequence,  his  marriage  with   this  plaintiff  is  a 
nullity,     Melien  v.  Mellen,  10  Abb.  N.  C.  329;  O'Dea  v.  O'Dea,  101 
N.  Y.  23,  4  N.  E.  Rep.  110;  Jones  v.  Jones,  108  N.  Y.  41.5,  16  N.  E. 
Rep.  707;  Williams  v.  Williams,  130  N.  Y.   193,  29  N.  B.  Rep.  98; 
De  Meli  v.  De  Meli,  120  N.  Y.  485,  24  N.  E.  Rep.  996;  People  v. 
Baker,  76  N.  Y.  78.     To  this  conclusion  I  am  compelled,  but  I  am 
not  forbidden  to  say  that  my  reason  revolts  against  it.     By  the  law  of 
Massachusetts,  its  court  had  jurisdiction  of  the  defendant  in  the  divorce 
suit,  and  the  decree  of  divorce  is  valid  and  conclusive.     By  virtue  of 
the  supreme  law  of  the  nation,  "a  decree  in  divorce,  valid  and  effectual  by 
the  laws  of  the  state  where  obtained,  is  valid  and  effectual  in  all  other 
states,"  (Cheever  v.  Wilson,  9  Wail.  109 ;)  and  yet  I  am  to  declare  this 
Massachusetts  judgment  a  nullity.    And  why?     Because  the  jurisdiction 
of  the  Massachusetts  court  rests  solely  on  a  constructive  service  of  process 
by  publication ;  and  by  the  law  of  New  York  such  service  is  of  no  avail. 
But  such  constructive  service  of  process  is  the  only  foundation  of  the 
jurisdiction  of  this  court  in  the  present  case ;  yet,  by  the  law  of  New 
York,  such  service  gives  jurisdiction  to  its  court,  and  the  judgment  I  am 
to  render  is  not  only  valid,  but  of  so  transcendent  an  efficacy  as  to  im- 
peach the  records  and  cancel  the  judicial  proceedings  of  another  state. 
In  reason,  such  service  of  process  should  be  sufficient  in  both  states,  or 
in  neither. 

Equally  anomalous  will  be  the  effect  of  the  judgment  of  this  court 
on  the  relation  and  rights  of  the  parties.  In  Massachusetts,  not  the 
former  spouse,  but  this  plaintiff,  is  the  lawful  wife  of  the  defendant; 
while  in  New  York  the  former  spouse  is  still  the  wife  of  the  defendant, 
and  his  connection  with  the  plaintiff  a  crime.  Indeed,  relying  on  the 
nullity  of  the  Massachusetts  decree,  the  former  wife  has  instituted  here 
an  action  for  divorce  from  the  defendant,  on  the  allegation  that  his  mar- 
riage with  this  plaintiff  is  an  adulterous  association.  The  executive 
of  New  York  may  demand  from  Massachusetts  the  rendition  of  the  de- 
fendant as  a  bigamist ;  but  can  he  be  a  bigamist  whom  Massachusetts 
had  released  from  the  former  marriage?  The  absurd  and  mischievous 
consequences  of  the  present  judgment  do  not  relieve  me  from  the  neces- 
sity of  pronouncing  it ;  but  perhaps  the  exposition  of  them  may  not  be 
amiss  in  the  prevalent  agitation  for  a  uniform  system  of  marriage  and 
divorce.     Judgment  for  plaintiff. 
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(67  Hun,  811.) 
BALEN  y.  JACQUELIN  et  aL 

(Supreme  Conrt.  General  Term,  First  Department.    February  17, 1806.) 

1.  Nature  of  Estate  Deyised— Vbstbd  Rbmaindbr. 

A  will  which  devises  the  income,  rents,  and  profits  of  testator's  realty  to 
his  wife.  and.  after  her  death,  the  realty  itself  to  his  two  daughters,  and 
the  children  of  a  deceased  daughter,  vests  the  fee  in  the  two  daughters  of 
testator  and  the  children  of  the  deceased  daughter  as  of  the  date  of  testa- 
tor's death.    20  N.  Y.  Supp.  657.  affirmed. 

8.  Paktition— Plbadimg. 

In  a  complaint  in  partition,  an  allegation  that  plaintiff  and  defendants  are 
seised  and  possessed  of  land  is  a  sufficient  allegation  of  possession  by  plain- 
tiff. 

t.  Same— ADYER8E  Claim. 

An  allegation  Uiat  defendants  have  received  all  the  rents,  Issues,  and  prof- 
its  from  the  land,  and  have  neglected  and  refused  to  pay  plaintiff  his  share, 
is  not  an  allegation  that  they  claim  under  a  title  hostile  to  plaintiff. 

Appeal  from  special  term,  New  York  county. 

Action  by  Peter  Balen  against  Emma  L.  Jacquelin  and  Charles  H. 
Jacquelin,  her  husband,  Sarah  E.  Youmans  and  Daniel  D.  Youmans, 
her  husband,  Emma  J.  Balen,  and  Anna  Maria  Balen,  for  partition. 
From  an  interlocutory  judgment  overruling  defendant  Emma  L.  Jacque- 
lin'a  demurrer  to  the  complaint,  (20  N.  Y.  Supp.  657,)  she  appeals. 
Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT,  JJ. 

Forster  &  Speir,  (H.  A.  Forster,  of  counsel,)  for  appellant. 
Bostwick,  Morrell  &  Bates,  (G.  F.  Bostwick,  of  counsel,)  for  respond* 
ent. 

VAN  BRUNT,  P.  J.  This  is  an. action  to  partition  certain  real  es- 
tate, in  which  the  plaintiff  claims  to  be  seised  of  one  ninth  share  as 
tenant  in  common  by  inheritance  from  his  deceased  daughter,  Mary 
E.  Balen;  and  the  question  involved  in  this  action  is  whether  the  said 
Mary  E.  Balen,  having  died  before  the  determination  of  a  precedent  life 
estate,  could  transmit  by  inheritance  that  portion  of  the  estate  of  which, 
if  she  had  been  living  at  the  termination  of  the  life  estate,  she  would 
have  been  entitled  to  possession.  We  might  very  well  leave  the  determina- 
tion of  this  question  upon  this  appeal  to  the  grounds  stated  in  the  opinion 
of  the  court  below,  but  there  is  one  circumstance  which  seems  to  indicate 
BO  plainly  the  intention  of  the  testator  that  we  think  we  ought  to  call  at- 
tention to  the  same.  It  is  one  of  the  prevniiing  principles  in  the  con- 
struction of  wills  that  the  intention  of  the  testator  is  to  govern,  and 
therefore,  as  no  two  wills  are  exactly  alike,  and  the  surroundings  of  tes- 
tators are  always  different,  the  interpretation  given  to  provisions  in 
one  will  afifords  but  little  aid  in  the  construction  of  the  provisions  of  an- 
other will,  except  so  far  as  certain  meanings  have  been  given  to  certain 
terms  and  phrases  in  particular  connections.  By  the  third  clause  of 
the  will  the  testator  gave,  devised,  and  bequeathed  to  his  wife,  for  and 
during  the  period  of  her  natural  life,  "the  income,  rents,  and  profits 
of  all  my  real  estate;"  and  by  the  tenth  clause,  at  and  after  the  de- 
v.22N.Y.s.no.3— 13  ^  j 
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cease  of  his  wife,  he  gave,  devised,  and  bequeathed  to  his   two  daugh- 
ters, naming  them,  and  to  the  children  of  his  deceased  daughter,  Mary 
E.  Balen,  all  his  real  estate,  one  third  to  each  of  his  said  two  daugh- 
ters, and  the  remaining  third  part  thereof  to  the  children  of  his  de- 
ceased daughter,  to  be  held,  owned,  and  enjoyed  by  them,  respectively, 
and  by  their  respective  heirs  and  assigns,  forever.     It  is  to  be  observed 
that,  by  the  terms  of  this  will,  only  the  rent,  issues,  and  profits  of  the 
real  estate  were  devised  to  the  wife  of  the  testator.     He  therefore  evi- 
dently intended  that  the  fee  should  be  vested  in  some  other  person  than 
his  wife,  even  during  her  life,  subject  to  her  right  to  the  rent,  income, 
and  profits  thereof;  and  in  view  of  the  subsequent  provisions  of  the  will, 
giving  the  complete  enjoyment  of  this  real  estate  to  the  persons  named 
in  the  tenth  clause,  after  the  decease  of  his  wife,  he  evidently  intended 
that  such  fee  should  vest  at  his  death  in  those  persons,  to  be  hdd  by 
them,  respectively,  and  by  their  respective  heirs  and  assigns,  forever. 
There  evidently  was  no  intention  upon  the  part  of  the  testator  to  defer 
the  complete  vesting  of  the  entire  title  of  this  real  estate  beyond  his  own 
death,  and  that  he  did  not  intend  that  the  absolute  title  of  any  por- 
tion of  this  real  estate  should  be  held  in  abeyance  during  the  lifetime 
of  his  wife.     The  appellant's  claim  that  the  devise  to  the  children  of 
his  deceased  daughter  was  a  devise  to  a  class,  the  extent  of  which  class 
could  only  be  determined  by  the  death  of  his  wife,  seems  to  be  con- 
trary to  the  whole  scope  of  the  will.     It  is  evident  that  the  testator  in- 
tended by  the  devise  in  question  to  invest  the  children  of  his  deceased 
daughter  with  precisely  the  same  title  that  he  vested  in  his  surviving 
daughters;  and  it  will  not  be  claimed  but  what  the  daughters  living  at 
the  death  of  the  testator  took  an  absolute  remainder,  which  could  be  trans- 
mitted by  conveyance  or  by  inheritance,  and  which  could  not  be  divested 
by  death  during  the  period  of  the  wife's  life.     This  being  the  intention 
of  the  testator,  and  there  being  no  indication  that  he  intended  that  the 
estate  should  descend  differently,  we  can  see  no  reason  why  the  plain- 
tiff, upon  the  death  of  his  daughter,  did  not  take  the  interest  claimed 
by  inheritance. 

It  is  also  claimed  that  the  complaint  in  this  action  was  defective,  be- 
cause there  was  no  sufficient  allegation  of  possession  upon  the  part  of 
the  plaintiff;  but  we  think  that  the  allegations  in  the  ninth  clause  of 
the  complaint  are  amply  sufficient  to  meet  the  requirements  of  the 
Code.  In  that  it  is  alleged  that  the  plaintiff  and  the  defendants  are 
seised  and  possessed  of  all  those  certain  lots  and  pieces  of  land ,  etc. 
The  allegation  that  the  defendants  have  received  all  the  rents,  issues, 
and  profits  from  said  real  estate,  and  have  neglected  and  refused  to  the 
plaintiff  his  share,  is  no  allegation  that  they  claim  under  a  title  hostile 
to  the  plaintiff.  We  think,  therefore,  that  the  judgment  should  be  af- 
firmed, with  costs.     All  concur. 
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In  re  VALENTINE'S  BSTATIL 

In  re  FOOTE  et  al. 

CBapreme  Court,  General  Term,  First  Department    Febrnary  17»  1808b) 

1.  Etbcctors— Final  Accounting — Evidence. 

In  a  proceeding  by  the  heirs  of  a  deceased  executor  and  residnary  legatee 
to  compel  the  surviving  executors  to  account  for  the  balance  due  such  dece- 
dent, testimony  by  one  of  the  surviving  executors  that  there  had  been  a 
division  of  the  mortgages  belonging  to  the  estate,  of  which  the  deceased  ez- 
acator  received  his  one- third  share,  does  not  establish  a  final  accountinff  and 
A  settlement  of  the  estate  by  the  executors,  so  as  to  prevent  the  surviving 
executors  from  showing  that  the  deceased  executor  had  been  paid  more  than 
his  share  of  the  personal  estate. 

1  Saicb. 

A  statement  by  one  of  the  surviving  executors  that  certain  real  estate  had 
been  sold,  and  that  the  money  was  in  bank,  waiting  for  the  heirs,  does  not 
in  any  way  assume  to  represent  what  the  interest  of  sach  heirs  might  be  on  a. 
settlement  of  the  estate. 

Appeal  from  surrogate's  court,  New  York  county. 

Judicial  settlement  of  the  account  of  Elizur  V.  Foote  and  Jaoe  A, 
^okes,  as  surviving  executors  of  Henry  S.  Valentine,  deceased.  Sarah 
N.  Valentine  and  others,  heirs  of  George  W.  Valentine,  a  deceased  exec- 
utor of,  and  residuary  legatee  under,  the  will,  contested  the  final  account 
of  the  surviving  executors.  Prom  a  decree  of  the  surrogate  confirming 
a  referee's  report,  that  such  deceased  executor  and  residuary  legatee  had 
overdrawn  his  account  in  his  lifetime,  and  that  consequently  there  was 
nothing  due  to  the  contestants,  they  appeal.     Affirmed. 

The  contestants  claimed  and  endeavored  to  prove  that  in  September.  1884,  dur- 
ing the  lifetime  of  Qeorge  W.Valentine,  a  settlement  Wbs  had  between  himself  and 
the  two  other  devisees  and  legatees,  in  which  all  the  estate  which  was  then  capa- 
ble of  division  was  divided  between  them  after  payment  of  the  debts,  and  that 
certain  real  estate  at  Islip,  L.  I.,  afterwards  sold  for  |:30.000,  and  at  Greenville, 
N.  J.,  afterwards  sold  for  $8,175,  and  a  few  hundred  dollars  in  banic.  were  left  to 
be  distributed  when  converted  into  money.  This  real  estate  was  not  sold  until 
after  the  death  of  George  W.  Valentine,  and  it  was  further  urged  by  the  appel- 
lants that  this  accounting  should  be^in  at  the  settlement  of  September.  1884,  and 
should  not  include  any  matters  of  prior  date,  and,  upon  this  theory,  that  upwards 
of  $20,000  still  remains  in  the  executors'  hands  to  be  accounted  for.  The  ques- 
tion of  this  settlement  is  the  only  point  raised  on  this  appeal. 

The  only  witness  to  the  alleged  settlement  called  on  the  trial  was  the  executor, 
Mr.  Foote.  There  was  some  testimony  on  the  part  of  two  of  the  contestants  in 
regard  to  a  conversation  had  between  them  and  Mr.  Foote  subsequent  to  the 
death  of  George  W.  Valentine,  in  which,  as  they  testified,  Mr.  Foote  had  made 
some  statement  from  which  it  might  be  inferred  that,  the  Islip  farm  having 
been  sold,  there  was  some  money  in  the  possession  of  the  executors,  in  which 
the  next  of  kin  of  George  W.  Valentine  were  entitled  to  share.  Mr.  Foote  was 
asked  by  the  contestants:  ''Question.  Did  you  and  Mrs.  Stokes  and  Mr.  George 
W.  Valentine  come  to  a  settlement  in  regard  to  thejpersonal  property  of  Henry 
S.  Valentine  before  George's  death?  Answer.  Yes.  6.  When  was  it?  A.  I  think, 
sometime  in  September,  1884.  Q.  Is  that  the  correct  date?  (Showing  paper.)  A. 
September  20th?  Yes.  We  had  an  accounting  to  that  date  down  to  Mr.  Thayer's 
ofBce.  Q.  Did  you  and  Mrs.  Stokes  and  Mr.  Valentfne  have  an  accounting  be- 
tween yourselves  of  the  personal  estate  of  Henry  S.  Valentine,  down  to  that  date? 
A.  Yes.  sir.  Q.  Everything  was  settled  between  you.  as  regards  the  personal 
estate  of  Henry  S.  Valentine,  except  the  Greenville  and  Islip  property?  A.  The 
day  we  had  that  settlement  Q.  Answer  my  questions.  A.  On  that  day  we  made 
the  settlement.  September  20th,  we  had  a  settlement  of  the  personal  property  of 
Vr.  Valentine.  Q.  Up  to  that  date?  A.  That  was  in  bonds  end  mortgages  \» 
that  date.    Q.  And  you  arrived  at  certain  sums,  between  yea?    ▲.  Yes.    Q.  Am4 
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you  settled  with  Mr.  Valentine  on  that  basis?  A.  On  that  basis.— -of  his  share  of 
some  bonds  and  mortgages  outstanding."  The  witness  further  stated:  **!  took 
my  books,  and  went  down  to  Mr.  Thayer's.  I  left  them  there,  and  he  made  up  a 
statement  of  how  things  stood;  and  Mr.  Valentine  wanted  some  moneyto  pur- 
chase a  house  on  80th  street,  and  he  had  to  haye  it  within  a  few  days.  We  went 
there,  and  borrowed  some  money  on  a  note,  and  paid  him  his  share  down  to  him. 
and  closed  the  whole  thing  up.  That  closes  up  the  personal  estate,  as  far  as  the 
bonds  and  mortgages  were  concerned."  ''The  amount  paid  upon  that  occasion 
to  Mr.  Valentine,  as  his  share  of  the  bonds  and  mortgages  referred  to.  was 
$7,666.66."  Witness  further  testified:  ''Question.  I  want  you  to  explain  your 
answer  to  Mr.  Malcolm,  when  he  asked  you,  'And  you  settled  with  Mr.  Valentine 
on  that  basis?'  and  you  answered.  'On  that  basis, — of  his  share  of  some  bonds 
and  mortgages.'  Answer.  I  settled  with  Mr.  Valentine  for  his  one-third  share  of 
the  bonds  and  mortgages  that  we  had  in  our  possession  at  that  time.  Q.  Btate 
what  they  were.     A.  There  was  a  $14,000  mortgage,  a  $5,000  mortgage,  two  mort- 

fages  of  $2,000  each,  and  I  paid  Mr.  Valentine  his  one-third  of  those  mortgages, 
gave  that  to  Mr.  Valentine  more  as  an  accommodation.  Q.  You  say.  in  answer 
to  Mr.  Malcolm,  referring  to  the  date.  September  20th.  as  to  the  receipt  for  $7.- 
666,  that  there  was  a  settlement  between  you  and  Mr.  Valentine  on  that  date. 
A  settlement  of  what?  A.  A  settlement  o}  those  four  bonds  and  mortgages,— 
$14,000.  $5,000.  and  two  of  $2,000  each,  and  which  made  $23,000.  Q.  That  is  all 
that  is  included  in  that  settlement?  A.  Yes.  sir.  Q.  Were  any  advances  made  to 
Mr.  Valentine,  if  any,  prior  to  that  included  in  that  settlement?  A.  No.  sir;  those 
advances  were  not  in  that  $7,666.  Q.  Any  such  advances  had  nothing  to  do  with 
that  settlement?  A.  No,  sir.  (Witness  is  shown  the  answer  made  by  him  in  the 
proceedings  before  the  surrogate,  put  in  evidence  by  Mr.  Malcolm  at  the  last 
hearing.)  Q.  What  settlement  do  you  refer  to  in  that  answer?  A.  That  settle- 
ment refers  to  the  bonds  and  mortgages  which  I  have  just  referred  to. "  The  tes- 
timony of  John  Valentine  and  Joseph  E.  Peck,  contestants,  as  to  a  conversation 
between  them  and  Mr.  Foote  in  which  they  allege  that  Mr.  Foote  informed  them 
after  the  sale  of  the  Islip  property  that  there  was  some  money  in  the  hands  of  the 
executors. "waiting  for  the  heirs,"  is  contradicted  by  Mr.  Foote:  "Mr.  Valentine 
and  Mr.  Peck  came  to  127  Canal  street,  where  I  have  an  office,  and  asked  me 
about  the  sale  of  the  Long  Island  property.  I  told  them  that  it  was  sold  for 
$20,000.  and  in  the  course  •!  the  conversation  they  asked  me  how  my  account 
stood  with  Mrs.  Valentine  and  the  Peck  folks.  The^  said  they  thought  they  were 
entitled  to  something  out  of  Mr.  Valentine's  estate,  if  there  was  anything.  I  told 
them  that  Mr.  Valentine's  account,  according  to  the  price  of  the  farm,  was  over- 
drawn; that  Mr.  Valentine's  account  had  been  overdrawn  anywhere  from  $500 
up;  that  I  would  close  up  the  estate,  and.  if  there  was  anything  that  they  were 
entitled  to.  I  would  see  that  they  were  paid.  John  Valentine  and  myself  had  that 
same  conversation  several  months  before."  By  Mr.  Malcolm:  "Question.  What 
mortgages  did  you  say  those  were?  Answer.  A  mortgage  for  $14,000.  a  mort- 
gage of  $5,000.  and  two  mortgages  of  $2,000  each.  Q.  Were  they  assigned  to 
you  and  Mrs.  Stokes  at  the  time  of  this  settlement?  A.  About  that  time.  Q.  Be- 
fore or  after?  A.  After.  Q.  The  $5,000  mortgage  was  made  by  Mr.  Thayer?  A. 
Yes.  sir;  originally  by  Mr.  Thayer.  I  told  Mr.  Valentine  on  several  occasions — 
possibly  twenty  times— that  Mr.  Valentine  had  overdrawn  his  account.-  Mr.  John 
Valentine  and  Mr.  Peck  came  to  me  at  Canal  street  one  day.  and  asked  me  about 
the  sale  of  the  Long  Island  property,  just  after  the  property  had  been  sold,  and 
I  told  them  the  amount  of  tbe  sale;  that  I  had  the  money,  some  of  it.  in  ihe  trust 
company:  and  that  I  was  going  to  close  up  Mr.  Valentine's  account,  and  then,  if 
there  was  any  money  due  them,— meaning  Mr.  Peck  and  his  brothers  and  sisters 
and  Mrs.  Valentine.— that  they  were  entitled  to  it. "  Contestants,  for  the  purpose 
of  proving  that  a  settlement  had  taken  place  between  George  W.  Valentine  and 
the  executors  on  September  20,  1884.  relied  principally  upon  an  affidavit  made  by 
Mr.  Foote  in  a  proceeding  in  the  surrogate's  court,  that  the  said  personal  estate, 
and  every  part  and  parcel  thereof,  was  accordingly,  in  the  lifetime  of  said  George, 
and  shortly  after  the  death  of  said  testator,  amicably,  and  by  common  consent 
divided  equally  among  the  last  three  legatees. "  It  also  appeared  from  that  affida- 
vit that  the  property  consisting  of  the  islip  farm  had  not  then  been  sold;  and  for 
that  reason,  and  others  stated  in  the  affidavit,  it  was  claimed  that  the  application 
then  made  to  compel  the  executors  to  account  should  not  be  granted.  There  was 
no  evidence  as  to  what  was  done  with  the  application,  and  no  order  disposing  of 
the  application  was  produced* 
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Argued  before  VAN  BRUNT,  P.  J., and  O'BRIEN  and  FOLLETT,  JJ. 

James  F.  Malcolm,  (J.  B.  Lockwood,  of  counsel,)  for  appellants. 
J.  Delahunty,  for  respondents. 

VAN  BRUNT,  P.  J.  We  see  no  reason  for  interfering  with  the  con- 
dosion  arrived  at  by  the  learned  surrogate  in  the  court  bdow.  The  tes- 
timony upon  the  part  of  the  appellants,  which  was  relied  upon  for  the 
purpose  of  showing  that  there  had  been  a  final  settlement  between  the 
parties  of  the  accounts  of  the  executors  in  reference  to  the  personal  estate, 
80  that  the  question  as  to  the  appellants'  predecessor  having  been  paid 
liiore  than  his  share  of  such  personal  estate  could  not  be  investigated  in 
this  accounting,  seems  to  be  entirely  inconclusive,  and  insufficient  to  d^ 
prive  the  respondents  of  the  right  to  claim  upon  this  final  accounting 
that  such  overpayment  had  been  made.  It  is  true  that,  b;^  taking 
isolated  expressions  from  the  testimony  of  the  executors,  such  a  con- 
clusion might  be  reached;  but  when  we  consider  the  testimony  as  a 
whole,  and  the  acts  done,  it  is  apparent  that  the  claim  that  there  was 
oidy  a  division  of  certain  mortgages  belonging  to  the  estate,  of  which  the 
appellants'  predecessor  received  his  one-third  share,  is  well  founded. 

The  testimony  of  the  witnesses  Valentine  and  Peck  in  no  way  conflicts 
with  the  daim  now  presented  upon  the  part  of  the  executors.  The  mere 
statement  that  certain  real  estate  had  been  sold,  and  the  money  was  in 
bank,  waiting  for  the  hairs,  did  not  in  any  way  assume  to  represent  what 
the  interest  of  such  heirs  might  be  upon  the  final  settlement  of  the  estate. 
The  circumstance  that  the  amount  received  by  the  appellants'  prede- 
cessor, George  W.  Valentine,  at  the  time  of  this  alleged  settlement,  was 
just  one  third  of  the  mortgages  in  question,  is  a  much  stronger  circum- 
stance against  the  idea  of  a  final  settlement  of  the  accounts  of  the  exec- 
utors in  respect  to  the  share  of  the  appellants'  predecessor  in  the  nrop- 
erty  than  is  the  alleged  admission  of  the  executors  that  they  were  holding 
the  proceeds  of  the  real  estate  sold  by  them,  for  the  heirs,  in  favor  of 
such  settlement.  In  fact,  upon  a  reading  of  the  whole  of  the  testimony, 
there  does  not  seem  to  be  any  proof  whatever  that  any  such  final  settle- 
ment was  had.  And  certninly,  by  what,  at  most,  are  only  equivocal 
statements  of  one  of  the  executors  upon  the  stand,  the  persons  interested 
in  the  estate  of  the  testator,  other  than  the  representatives  of  George  W. 
Valentine,  cannot  be  deprived  of  their  share  in  this  real  estate.  And 
when  these  equivocal  statements  are  explained,  upon  the  attention  of  the 
witness  being  called  to  them,  there  seems  to  be  no  basis  left  for  the  claim 
made  by  the  appellants. 

The  decree  appealed  from  should  be  affirmed,  with  costs.     All  concur. 
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(87  Hun,  241.) 
BWARTHOUT  et  al.  ▼•  RANIER 
(Snpreme  Court,  General  Term,  Fourth  Department    February,  1898.) 

L  Wn^LS— <}02r8TBUCTiOK— Lets  Estate  op  Widow— Support. 

Testator  gave  all  his  property  to  his  widow,  **for  her  comfort  and  sup- 
port, "  if  she  should  "need  the  aame,  during  her  natural  life. "  He  then  gave 
a  certain  sum  to  a  church,  if  there  should  be  enough  of  his  property  leit  at 
the  widow's  death.  Held,  that  the  widow  took  more  than  a  life  estate,  and 
was  able,  therefore,  to  execute  a  mortgage  binding  on  the  fee  in  remainder 
of  the  land.  Crain  ▼.  Wright,  21  N.  £.  Kep.  401.  lU  K.  Y.  807,  and  Schult 
T.  Moll,  80  N.  E.  Rep.  877.  182  K.  T.  122,  distinguished. 
IL  Quieting  Title— When  Lies. 

Plaintiffs'  complaint  alleged  that  the  mortgage  had  not  been  giren  for  the 
widow's  comfort  and  support,  as  provided  in  the  will,  or  for  any  valid  con- 
sideration; that  no  part  of  the  testator's  land  had  been  needed  or  used  for 
that  purpose,  but  had  descended  to  plaintiffs;  and  that  defendant  refused  to 
release  his  mortgage,  though  requested,  insisting  on  it  as  a  valid  lien.  HM, 
that  as  the  invalidity  of  the  mortgage  would  not  necessarilv  appear  in  fore- 
closure proceedings,  and  evidence  aliunde  would  be  needed,  the  case  was  a 
proper  one  for  removal  of  a  cloud. 

Appeal  from  special  term,  Schuyler  conniy. 

Action  by  Derastus  Swarthout  and  others  against  William  F.  Banier 
for  removal  of  a  cloud  on  plaintifrs'  title  to  land,  and  for  other  relief. 
Judgment  dismissing  the  complaint.     Plaintiffs  appeal.     Beversed. 

The  judgment  recites  that,  upon  the  case  coming  on  for  trial,  an  order  was 
"then  and  there  made  upon  the  pleadipgs,  dismissing  the  plaintiffs'  complaint, 
with  costs  to  the  defendant."  The  appeal  book  contains  no  findings  made  by 
the  trial  court.  The  case  states  that  when  the  cause  was  reached,  and  moved  for 
trial.  '*the  defendant's  attorney  then  and  there  moved  to  dismiss  the  complaint 
and  the  action  upon  the  pleadings,  and  thereupon  the  said  court  dismissed  the 
complaint  of  the  plaintiffs,  and  the  action,  with  costs  to  the  defendant;  and 
plaintiffs'  counsel  then  and  there  duly  excepted. "  In  the  complaint  it  is  alleged, 
viz. :  That  Darius  Swarthout  died  in  the  town  of  Tvrone.  Schuyler  county,  on  the 
1st  day  of  October,  1886.  leaving  his  last  will  and  testament,  (a  copy  of  it  is  set 
out;)  that  the  will  was  probated  on  the  25th  of  October,  1886,  and  letters  testa- 
mentary issued  to  Dougnty.  the  executor,  and  the  testator  left,  him  surviving, 
his  widow.  Ann  £.  Swarthout,  but  left  no  children  or  descendants,  and  left  no 
father,  him  surviving;  that  he  left  Johanna  Swarthout,  his  mother,  (who  has 
since  died.)  and  Derastus  Swarthout.  and  the  other  plaintiffs,  ''his  brothers  and 
sisters,  and  only  heirs  at  law;'*  that  the  testator,  at  the  time  of  his  decease,  was 
the  owner  in  fee,  and  died  seised,  of  the  lands  described  in  the  complaint,  con- 
sisting of  about  81  acres.  It  also  alleged  that  "under  and  by  virtue  of  the  said 
will  the  said  Ann  E.  Swarthout  took  a  life  estate  in  the  real  and  personal  prop- 
erty of  which  the  said  Darius  Swarthout,  deceased,  died  seised,  to  have  and  to 
hold  the  same,  for  her  comfort  and  support,  if  she  needed  the  same,  during  her 
natural  life,  and  which  was  all  the  estate  or  interest  which  she  had  or  took  in  and 
to  said  estate,  or  any  part  thereof,  and  that  she  had  no  other  or  different  estate 
-or  interest  in  the  same. "  Also  that  she.  under  and  by  virtue  of  the  will,  took 
and  received  all  of  the  personal  property  of  which  the  said  Darius  Swarthout 
died  seised,  amounting  in  all  to  the  sum  of  $1,200;  that  she  had  the  sole  use, 

Erofits.  and  enjoyment  of  all  the  lands  and  premises  aforesaid  *'for  and  during 
er  natural  life;''  that  in  the  month  of  April,  1890,  she  intermarried  with  the 
defendant,  and  was  his  wife  until  the  29th  day  of  September,  1891,  at  which  time 
she  departed  this  life  at  Penn  Yan,  leaving  her  husbaud.  the  defendant,  her  sur- 
viving. Also  '*that  at  the  decease  of  the  said  Ann  £.  Ranier  the  said  lands  and 
E remises  herein  described  remained  intact,  and  had  not,  nor  had  any  part  thereof, 
een  used  and  disposed  of  for  the  comfort  and  support  of  the  said  Ann  £.  Ran* 
ier.  formerly  Ann  £.  Swarthout.  under  the  provisions  of  said  will,  and  that  the 
same,  upon  her  decease,  descended  to"  Johanna  Swarthout,  the  mother,  durins 
her  life,  and  the  reversion  to  the  plaintiffs,  in  fee.  as  the  heirs  at  law  of  said 
Darius  Swarthout.  deceased.  Also  alleges  that  "on  the  1st  day  of  October,  1891, 
•the  defendant  herein  caused  to  be  recorded  in  the  records  in  the  Schuyler  county 
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olerk'8  office,  aA  WaikioB.  N.  Y.,  in  Book  80  of  Mortgages,  at  page  180,  a  certain 
written  instrument,  purporting  to  be  an  indenture  ot  mortgage,  and  which  pur- 
ported to  be  executed  and  acknowledged  by  the  said  Ann  E.  Ranier,  formerly 
Ann  £.  Swarthout,  to  the  defendant,  and  purporting  to  secure  to  the  defend&nt 
the  payment  of  the  sum  of  three  thousand  dollars,  and  interest  thereon,  and  pur- 
porting to  coyer  and  bind  the  said  lands  and  premises  hereinbefore  described  for 
such  payment,  and  dated  on  the  Ist  day  of  July,  1890.  a  copy  of  which  said 
instriuBent'* .»  aet  out  Also  alleges:  **And  these  plaintiffs  farther  allege  that 
the  said  Ann  £.  Ranier  bad  no  right,  power,  or  authority  to  execute,  acknowl- 
edge, or  deliyer  to  the  defendant,  or  any  other  person,  the  said  instrument, 
marked  'B,'  for  the  purpose  of  binding  and  charging  the  lee  in  remainder  of 
aaid  lands  and  premises,  and  that  said  instrument,  purporting  to  be  executed  by 
her,  was  tfod  is.  as  these  plaintiffs  are  informed  and  believe,  wholly  without  con- 
jideration,  illegal,  and  yoid,  as  against  these  plaintiffs,  and  their  several  interests 
In  said  lands  and  premises."  Also  aHeges  ''that  the  said  defendant  claims  and 
insists  that  said  instrument  is  a  good,  valid,  and  subsisting  lien  and  mortgage 
upon  the  whole  of  said  lands  and  premises,  and  upon  the  interests  of  these 
plaintiffs  therein,  and  that  the  defendant  intends  to  insist  upon  the  collection 
and  pa3rment  of  the -same  out  of  the  said  lands  and  premises. "  Also  alleges  that 
before  the  commencement  of  this  action  the  plaintiffs  '*  requested  and  demanded 
of  said  defendant  that  he  execute  and  acknowledge"  a  satisfaction  of  said  mort- 
gage, which  be  refused  to  do.  Also  ''that  said  iuetrument  is  and  still  remains 
upon  the  lacords  of  Scbnyler  county,  and  is  aad  creates  an  apparent  lien  and 
incumbrance,  to  the  amount  of  J|8.0(X)  and  interest,  upon  said  lands  and  premises, 
and  the  interests  of  these  plurutiffs  therein,  and  is  a  cloud  opon  their  interests 
and  title  thereto."  The  conrpla in t  contains  a  suitable  prayer  for  relief.  The 
testator's  will  bears  date  the  17th  day  of  August.  1878,  and  oontalns  the  follow- 
ing language:  ''First:  My  will  and  desire  is  that  all  my  just  and  lawful  debts  and 
funeral  expenses  be  paid.  Second.  I  will,  devise,  and  bequeath  to  my  wife.  Ann 
£lisuibeth  Swarthout.  all  of  my  property,  both  real  and  personal,  household 
goods  of  whatever  name  or  nature,  promissory  notes,  notes,  bonds,  mortgages, 
bank  bills,  &c.;  to  have  and  to  hold,  for  her  comfort  and  support,  all  of  the 
above-named  property,  if  she  needs  the  same,  during  her  natural  lifetime,  If  she 
sliould  outlive  me.  Third.  My  will  and  desire  is  that  after  the  death  of  wife. 
Ann  Elizabeth  Swarthout,  I  will,  devise,  and  bequeath  to  the  Wayne  Village 
Baptist  Church  one  thousand  dollars,  to  be  put  out  at  interest,  and  the  annual 
interest  is  to  go  toward  the  supporting  a  minister  to  preach  for  the  said  church, 
if  there  Is  enough  of  mv  property  left  at  the  death  of  my  wife.  Fourth.  I 
hereby  appoint  mv  friena,  William  H.  Doughty,  as  my  only  executor  and  trustee 
to  this,  my  last  will  and  testament,  hereby  revoking  all  former  wills  made  by  me. " 
The  answer  of  the  defendant  "alleges  that  on  the  9th  day  of  July,  1690,  the 
said  Ann  E.  Swarthout,  then  Ann  £.  Ranier,  executed,  acknowledged,  sealed, 
and  delivered  to  this  defendant  her  bond,  in  the  penal  sum  of  $6,000,  conditioned 
for  the  payment  of  $3,000  to  this  defendant,  his  representatives  or  assigns,  five 
years  from  July  1.  1890,  with  interest  at  six  per  cent,  per  annum,  payable  semi- 
annually, and  in  and  by  said  bond  she  charged  her  separate  estate  with  the  pay- 
ment thereof,  and  acknowledged  that  such  indebtedness  was  contracted  for  the 
benefit  of  such  estate;  and,  for  the  purpose  of  securing  the  payment  of  such 
bond,  she,  Ann  E.  Ranier,  executed,  acknowledged,  and  delivefed  to  this  defend- 
ant, on  the  said  9th  dav  of  July,  1890^  a  mortgage,  which  is  the  same  mortgage 
referred  to  in  the  compiafnt. "  The  answer  also  ^denies  that  said  Ann  E.  Ranier 
had  no  right,  power,  or  authority  to  execute,  acknowledge,  or  deliver  to  this 
defendant  the  said  mortgage  for  the  purpose  of  binding  and  charging  the  fee  in 
remainder  of  said  lands  and  premises  described  therein,  and  he  denies  that  said 
instrument  was  or  is  without  consideration,  or  illegal  or  void,  as  against  the 
plaintiffs. "    No  opinion  is  produced  from  the  special  term. 

Argaed  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

Briggs  <fe  Sunderlin,  for  appellants. 
James  S.  Havens,  for  respondent, 

HARDIKt  P.  J.  As  no  evidence  was  produced  upon  the  trial,  and 
as  it  is  claimed  the  court  dismissed  the  complaint  on  the  ground  the 
complaint  did  not  state  facts  sufficient  to  constitute  a  cause  of  action. 
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'^  the  averments  of  the  complaint  as  to  matters  dehors  the  will  must, 
therefore,  for  the  purpose  of  the  present  appeal,  be  taken  as  true,  and  no 
reference  to  the  answer  is  necessary  or  proper."  .  Smith  v.  Van  Ostrand« 
64  N.  Y.  280.  The  formal  language  found  in  the  mortgage  which  was 
executed  on  the  9th  of  July,  1890,  was  sufficient  to  cover  and  bind  the 
life  estate,  confessedly,  of  Ann  E.,  during  the  period  from  the  date  of  the 
mortgage  to  the  29th  day  of  September,  1891.  If  she  only  took  a  life 
estate  in  the  premises,  which  expired  at  her  death,  there  would  be  no 
foundation  for  the  plaintiff's  action,  or  necessity  for  the  same,  as  the  lien 
created  by  the  mortgage  would  have  ceased  by  the  terminatiSn  of  her 
life;  but  the  language  found  in  the  will,  we  think,  gave  her  more  than  a 
life  estate  in  the  premises.  She  was  clothed  with  the  power  to  use  dur- 
ing her  natural  life  the  corpus  of  the  estate,  for  her  comfort  and  sup- 
port. Allport  V.  Jarrett,  (Sup.)  16  N.  Y.  Supp.  233,  and  cases 
there  cited.  The  testator  gave  her  something  more  than  a  life  estate. 
He  gave  her  the  right  and  power  to  break  into  the  corpus  of  the  estate, 
and  use  the  same,  for  her  comfort  and  support,  during  her  natural  life. 
This  power  of  disposition  was  conditional,  however,  she  being  authorized 
to  use  "  for  her  comfort  and  support  all  of  the  "  property  given  to  her  by 
the  will,  on  condition  that  "she  needs  the  same  during  her  natural  life." 
It  seems  to  have  occurred  to  the  testator  that  there  was  uncertainty  as  to 
how  much,  under  the  power  thus  given,  of  the  property,  would  be  con- 
verted and  applied  to  her  "comfort  and  support;"  for  in  the  third  pro- 
vision of  the  will,  which  gives  the  $1,000  to  the  church  after  the  death 
of  the  widow,  he  states  that  his  desire  is  that  the  $1,000  be  given  after 
the  death  of  the  wife,  if"  there  is  enough  of  my  [his]  property  left  at  the 
death  of  my  [his]  wife."  Smith  v.  Van  Ostrand,  64  N.  Y.  284,  and  cases 
there  cited;  Rose  v.  Hatch,  125  N.  Y.  433,  26  N.  E.  Rep.  467;  Thomas 
V.  Pardee,  12  Hun,  151.  The  case  is  unlike  CSarke  v.  Leupp,  88  N.  Y. 
228,  as  the  devisee  in  that  case  was  "authorized  to  retain  or  dispose  of 
the  property."  The  language  found  in  the  will  which  fell  under  con- 
struction in  Grain  v.  Wright,  36  Hun,  74,  affirmed  114  N.  Y.  307,  21 
N,  E.  Rep.  401,  differs  from  the  language  in  the  will  before  us.  There 
the  widow  was  given  the  land  *^to  have  and  to  hold  for  her  benefit  and 
support."  And  in  the  course  of  Judge  Vann's  opinion,  in  the  court  of 
appeals,  in  that  case,  he  said : 

*"  In  Henderson  y.  Blackburn,  104  111.  2i7,  and  Paine  v.  Barnes.  100  Mass.  470. 
cited  by  the  learned  counsel  for  the  appellant,  there  was  an  express  limitation  of 
the  gift  by  the  use  of  the  words  'during  her  lifetime/  in  the  former,  and  'during 
her  natural  life/  in  the  latter.  In  the  absence  of  such  express  terms,  and  when 
the  effort  to  qualify  the  estate  depends  wholly  upon  necessary  implication,  a 
strong  and  clear  case  is  required  to  satisfy  the  statute. " 

In  the  case  in  hand  it  cannot  be  doubted  that  the  widow  had  power 
to  dispose  of  the  property  'Muring  her  natural  life,"  if  she  needed  the 
same  "for  her  comfort  and  support;"  and  for  that  purpose  she  was  "to 
have  and  to  hold  the  property  during  her  natural  life."  Greyston  v. 
Clark,  41  Hun,  125,  and  cases  referred  to  in  the  opinion. 

The  learned  counsel  for  the  respondent  calls  our  attention  to  Vernon  v. 
Vernon,  63  N.  Y.  351.  In  that  case  the  language  in  the  will  which  fell 
under  consideration  gave  to  the  wife  "  the  house  in  which  I  [testator] 
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reside,  together  with  the  eight  lots  adjoining."  This  language  was  fol- 
lowed by  a  provision  that  the  executors  might  sell  the  property,  "and 
invest  the  proceeds  in  good  securities,  of  not  less  than  six  per  cent,  per 
annum,  for  her  benefit,  during  her  natural  life."  And  in  the  course  of 
the  opinion  of  Andrews,  J.,  it  was  said: 

"  It  is  supposed  that  the  direction  that  the  executors,  In  case  of  a  sale  by 
them  of  the  nouse  and  adjoining  lots,  shall  invest  the  proceeds  for  her  benefit 
'during her  life/  indicates  an  intention  to  give  her  a  life  estate,  only,  in  that 
property.  The  language  employed  by  the  testator  in  the  deyise  to  his  wife,  al- 
though no  words  of  inheritance  are  used,  is  appropriate  to  convey  a  fee.  Dis- 
connected with  the  power  of  sale  subsequently  given,  no  doubt  could  be  enter- 
tained that  the  gift  of  the  fee  was  intended.  The  power  of  sale  was  contingent, 
not  absolute.  It  might  never  be  exercised.  There  is  no  limitation  of  the  in- 
terest of  the  wife  in  the  land  to  the  use,  only;  and,  if  the  power  of  sale  should 
never  be  cxcFcised,  her  interest  should  not  be  cut  down  to  a  life  estate  by  a  vague 
and  uncertain  implication  arising  from  the  direction  that  in  case  of  a  sale  the  pro- 
ceeds should  be  invested  for  her  benefit  for  life.  The  direction  as  to  investment 
is  to  be  regarded  simply  as  a  careful  provision  made  by  the  testator  for  the  pur- 
pose of  securing  to  the  wife  the  enjoyment  of  the  property  given  to  her;  and  the 
proceeds  arising  from  the  sale,  in  case  the  power  of  sale  was  exercised,  would 
belong  to  her,  subject  to  the  trust  for  investment,  for  her  benefit. " 

We  think  the  case  does  not  support  the  position  taken  by  the  respond- 
ent, in  which  he  asserts  that  the  language  of  the  will  before  us  gave  the 
fee  "subject  only  to  the  legacy  to  the  church,  and  enough  for  her  com- 
fort and  support  during  her  natural  life,  if  she  needed  the  same."  It  is 
not  needful,  in  this  case,  to  determine  that  she  did  not  have  "the  right 
to  consume  for  her  comfort  and  support,  during  her  natural  life,  if  she 
needed  the  same,"  all  of  the  estate  and  property  left  by  her  husband,  so 
that  "  after  the  death  of  the  wife "  there  should  not  be  enough  of  the 
property  left  to  pay  the  legacy  to  the  church.  In  passing,  it  may  be  re- 
marked that  probably  it  was  the  intention  of  the  testator  that  the  church 
legacy  should  encounter  the  contingencies  that  might  surround  her,  re- 
quiring or  authorizing  her  to  use  the  whole  estate  for  her  comfort  and 
support,  and  that  if  she  did  so  the  legacy  to  the  church  would  fail. 

Respondent  calls  our  attention  to  Schult  v.  Moll,  132  N.  Y.  122,  30 
N.  E.  Rep.  377,  in  support  of  his  contention  that  the  fee  passed  to  the 
widow.  Upon  examination  of  that  case  we  find  the  language  quite  un- 
like the  language  used  in  the  case  before  us.  After  the  testator  liad  pro- 
vided expressly  for  two  thirds  of  his  estate,  he  added  the  words,  "to  my 
wife,  Babetta  Hablawitz,  one  third;  that  is  to  say,  her  dower  right  to 
my  estate;"  and  those  words  were  construed,  in  connection  with  the 
whole  phraseology,  to  carry  an  absolute  estate  to  the  wife,  of  one  third, 
and  the  conclusion  was  reached  that  "if  the  words,  *that  is  to  say,  her 
dower  right,'  were  omitted,  the  devise  would  unquestionably  carry  the 
fee.  For  the  reasons  already  given,  the  conclusion  is  reached  that  they 
were  not  employed  for  the  purpose  of  restricting  or  cutting  down  the 
estate,  and  the  clause  should  accordingly  be  read  as  devising  to  Babetta 
the  fee  of  an  undivided  one  third  of  the  testator's  real  estate."  We  see 
nothing  in  the  case  which  sustains  the  position  assumed  by  the  re- 
spondent. 

2.  But  it  is  claimed  by  the  respondent  that,  "because  the  courts  have 
limited  this  form  of  action  to  those  cases  in  which  the  alleged  inyididitv  t 
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of  the  iDstrument  attacked  as  a  '  cloud '  is  such  that  it  will  not  necessarilj 
appear  in  proceedings  to  enforce  the  instrument,"  this  action  cannot  be 
maintained.  In  considering  this  question  it  must  be  assumed  to  be  well 
settled  by  authority  "that  where  the  lien  is  invalid  upon  its  face,  or 
where  the  invalidity  will  necessarily  appear  in  any  proceeding  taken  to 
enforce  title  under  it,  then  the  jurisdiction  of  a  court  of  equity  cannot  be 
invoked  to  set  it  aside.  Then  the  owner  must  wait  until  his  title  is  ac- 
tually assailed  under  the  lien,  and  his  defense  will  always  be  at  hand.^ 
Townsend  v.  Mayor,  77  N.  Y.  646,  and  cases  there  cited;  Carpenter  v. 
Carpenter,  40  Hun,  263,  and  cases  therein  cited,  in  the  opinion  of  the 
court.  If  the  mortgagee  were  to  bring  an  action  to  foreclose  his  mort- 
gage, he  would  be  able  to  establish  his  right  to  a  judgment  of  foreclosure, 
which  might  produce  a  sale  and  deed,  by  proving  the  execution  of  the 
mortgage  by  the  mortgagor,  his  wife, — the  deceased.  In  doing  so  it 
would  not  be  necessary,  in  the  first  instance,  to  show  any  facts  aliunde 
the  mortgage;  nor  would  the  mortgage,  upon  inspection,  present  any 
^411egality"  which  would  defeat  the  same;  nor  would  any  illegality  ap- 
pear in  the  mortgage,  if  the  will  of  Bwarthout  was  read  in  evidence. 
Other  facts  and  circumstances  would  be  necessary  to  dt^feat  the  operation 
of  the  mortgage,  and  a  defense  to  the  mortgage  would  necessarily  require 
facts  aliunde  the  mortgage  and  the  will.  If  it  be  assumed  that  the  dev- 
isee, Ann,  had  power  to  use  during  her  life,  for  her  "comfort  and  sup- 
port," the  body  of  the  estate  left  by  her  first  husband,  inquiry  would 
necessarily  be  made  as  to  whether  she  exercised  that  power  in  her  life- 
time. Did  she,  by  executing  the  bond  and  mortgage  mentioned  in  the 
pleadings,  exercise  such  power?  It  may  be  observed,  incidentally,  that 
the  mortgage  was  given  to  secure  her  bond;  and  the  defendant,  in  his 
answer,  alleges  that  the  bond  was  given  for  $3,000,  and  that  "  in  and  by 
said  bond  she  charged  her  separate  estate  with  the  payment  thereof,  and 
acknowledged  that  such  indebtedness  was  contracted  for  the  benefit  of 
said  estate."  What  separate  estate  was  it  given  to  benefit?  If  given 
to  benefit  her  separate  estate,  was  it  given  for  her  "comfort  and  support?" 
When  it  was  given,  the  defendant  was  her  husband,  and  under  a  legal 
obligation  to  supply  her  with  support;  and  this  circumstance  tends  rather 
to  support  the  allegation  that  the  bond  and  mortgage  were  given  for  the 
benefit  of  her  separate  estate,  rather  than  for  her  "comfort  and  support." 
However,  upon  turning  to  the  complaint  for  the  facts  upon  which  our 
decision  must  rest,  we  find  the  plaintiffs  have  alleged  that  the  mortgage 
was  not  given  for  her  comfort  and  support,  and  that  the  same  was 
"wholly  without  consideration,  illegal,  and  void,  aa  against  these 
plaintiffs,  and  their  several  interests  in  said  lands,"  and  that  the  lands 
*'  had  not,  nor  had  any  part  thereof,  been  used  or  disposed  of  for  the 
comfort  and  support  of  said  Ann,  under  the  provisions  of  said  will,  and 
that  the  same,  upon  her  decease,  descended"  to  the  plaintiffs.  To  estab- 
lish by  proof  adequate  to  support  such  allegations,  resort  must  be  had 
to  parol  evidence  of  facts  and  circumstances  aliunde  the  will  and  the 
mortgage.  We  think,  therefore,  the  case  falls  within  the  rule  stated  and 
applied  in  Carpenter  v.  Carpenter,  supra.  Assuming,  therefore,  that 
such  parol  evidence  must  be  given,  which  may  be  lost  by  lapse  of  time. 
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as  stated  in  the  complaint,  which  we  must  assume  to  be  true,  (Smith  v. 
Van  Ostrand,  supra,)  we  think  a  case  is  made  out  which  entitles  the 
plaintifis  to  the  interference  of  a  court  of  equity,  (Smith  v.  Reid,  134  N. 
Y.  578,  31  N.  E.  Rep.  1082.)  If  the  defendant  never  gave  any  consid- 
eration for  the  mortgage, — took  the  same,  as  is  alleged  in  the  complaint, 
"wholly  without  consideration," — it  would  seem  to  be  the  appropriate 
office  of  a  court  of  equity,  upon  ascertaining  such  facts,  to  grant  relief, 
at  the  instance  of  the  owners  of  the  fee.  In  delivering  the  opinion  in 
Schoener  v.  Lissauer,  107  N.  Y,  111,  18  N.  EL  Rep.  741,  which  was 
an  action  brought  by  the  heirs  at  law  to  procure  the  cancellation  and 
discharge  of  a  mortgage,  it  was  said: 

""The  case  made  by  the  complaint  and  findingB  was  a  proper  one  for  the  removal 
of  a  cloud  upon  the  title  of  the  plaintiffs  to  the  real  estate  which  they  had  inher- 
ited from  their  mother.  The  mortgage  was  certainly  an  apparent  lien  upon  their 
title,  and  the  facts  which  constituted  their  defense  to  it  could  only  be  established 
by  extrinsic  avldenee. " 

And  later  on  in  the  opinion  it  was  said:  The  action  is  brought— 

**to  compel  the  cancellation  of  an  instrument  to  which  they  have  a  good  defense, 
but  which  constitutes  an  apparent  lien,  and,  so  long  as  it  remains  outstanding, 
injuriously  affects  their  title,  and  their  defense  to  which,  resting  on  extrinsic  facts 
to  be  established  by  evidence,  may  be  imperiled  by  the  lapse  of  time,  and  the  con- 
sequent loss  of  testimony.  *  *  *  It  is  an  acknowleiiged  head  of  eouity  juris- 
diction, resting  on  these  grounds,  to  remove  clouds  upon  the  title  to  land  at  the 
salt  of  the  owner  of  the  fee.  Such  owner  has  the  right  to  invoke  this  aid.  and  to 
have  an  apparent,  though  not  real,  incumbrance  discharged  of  record  at  any  time 
while  he  continues  to  be  owner.  The  cause  of  action  is  not  the  creation  of  the 
clood,  but  its  existence,  its  effect  upon  the  title  of  the  owner,  and  his  right  to  have 
it  removed. " 

The  doctrine  we  have  just  quoted  was  referred  to  approvingly  in  Smith 
V.  Reid,  (N.  Y.  App.)  31  N.  E.  Rep.  1082.  In  the  case  in  hand,  as 
already  stated,  the  complaint  alleges  that  the  income  and  use  of  the  es- 
tate devised  was  sufficient  for  the  comfort  and  support  of  the  mortgagor, 
and  that  no  part  of  the  corpus  of  the  estate  was  needed  or  used  for  that 
purpose,  and  that  before  the  commencement  of  this  action  the  defendant 
was  requested  to  release  the  premises,  and  discharge  the  mortgage  there- 
from, and  that  he  refused  to  so  do,  and  that  he  insisted  before  the  action 
was  commenced  that  the  mortgage  was  a  valid,  subsisting  lien  upon  the 
premises,  and  he  has  taken  that  position  in  the  answer  that  was  served 
in  this  case.  We  think  the  special  term  fell  into  an  error  in  refusing  to 
consider  the  issues  joined  between  the  parties  alter  hearing  facts  bearing 
upon  the  merits  thereof,  and  that  a  new  trial  should  be  had,  where  all 
the  questions  important  to  determine  the  rights  of  the  parties  may  be 
presented,  and  fully  considered,  after  the  evidence  shall  be  given  relating 
thereto.  Judgment  and  order  reversed,  and  a  new  trial  ordered,  with 
costs  to  abide  the  event.     All  concur. 
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(67  Hun,  848.) 

KOUNTZB  et  al.  v.  HELMUTH. 

(Supreme  Court,  General  Term,  First  Department    February  17,  189S.> 

1.   YlENDOR  AHD  PUBCHABSB— INCUMBRANCE— WhAT  Ck>N8TITUTB8. 

A  written  agreement  between  the  owners  of  city  lots  as  tenants  in  comnao 
that  they  would  erect  only  buildings  of  a  certain  kind  on  the  lots;  that  Id  a 
future  sales,  leases,  or  other  disposition  of  the  lots  the  purchasers^  lessees,  c 
occupants  shall  be  required  to  come  under  such  restrictions,  and  the  aan 
shall  run  with  the  land;  and  that  any  person  aggrieved  by  an^  violation  then 
of  may  apply  for  relief  by  injunction  or  otherwise,— constitutes  an  incon 
brance  on  such  lots. 

t.  Bams. 

An  agreement  between  the  several  owners  of  a  block  in  a  city  that  the  froi 
of  any  houses  erected  dn  lots  therein  shall  be  set  back  a  certain  distaiH 
from  the  street;  that  the  space  thus  left  in  front  shall  be  forever  kept  ope 
for  a  court  yard;  and  that  this  covenant  shall  run  with  the  land,  and  be  biiM 
ing  on  all  future  owners,— constitutes  an  incumbralice  on  such  lots. 

5,  Bame— Change  in  Character  of  Neiohborhood. 

In  an  action  for  damages  for  breach  of  contract  to  convey  one  of  sue 
lots  by  perfect  title,  evidence  offered  bv  defendant  to  show  a  change  in  tti 
character  of  the  neighborhood  in  which  it  is  located  since  the  execution  < 
such  agreements,  is  properly  excluded,  since  such  change  constitutes  no  d 
fense  m  such  action,  though  it  might  induce  a  court  of  equity  to  refuse  \ 
specifically  enforce  such  restrictive  covenants. 

4.  Bamb— Waivbr  op  Defects. 

In  such  action  it  appeared  that  the  time  fixed  for  executing  the  conveyan< 
was  once  extended  six  days  at  defendant's  request;  that  the  examinatioD  < 
the  title  was  completed  eleven  days  prior  to  the  time  last  fixed:  that  two  daj 
before  such  completion  the  vendee  agreed  to  sell  to  defendant's  husbao 
certain  bookcases  attached  to  the  premises;  that  the  next  day  mechanic 
under  the  latter's  direction,  began  taking  them  down;  and  that  on  the  man 
ing  of  the  next  day  the  vendee,  by  letter  to  defendant.  ** suggested  and  m 
vised"  that,  as  the  examination  of  the  title  had  not  been  fully  completed,  an 
title  found  satisfactory,  they  should  defer  moving  the  bookcases.  Jletd,  thi 
the  vendee  did  not  waive  the  defects  in  the  title. 

6.  Same— Counterclaim. 

In  such  action  defendant  cannot  maintain  a  counterclaim  on  the  gromi 
that  the  vendee  took  possession  of  the  premises  of  the  freehold,  and  sol 
certain  portions  thereof,  and  that  by  reason  of  his  failufe  to  perform  the  coi 
tract  defendant  was  put  to  loss  in  removing  her  property  from  the  premise 
and  lost  the  rental  value  thereof,  since  his  objections  to  the  title  were  valii 
and  there  is  no  basis  for  such  counterclaim. 

Exceptions  from  circuit  court,  New  York  county. 

Action  by  Augustus  Kountze  against  Fannie  Ida  Helmuth  to  recovi 
damages  for  breach  of  a  written  contract  to  convey  certain  real  estaU 
Subsequent  to  the  trial,  plaintiff  died,  and  the  action  was  revived  in  tfa 
name  of  Herman  Kountze,  Luther  Kountze,  and  Charles  Kountze,  s 
his  executors.  There  was  a  verdict  for  plaintiff  by  direction  of  th 
court,  and  exceptions  were  ordered  to  be  heard,  in  the  first  instance,  f 
the  general  term.     Exceptions  overruled. 

The  questions  referred  to  in  the  opinion,  asked  Alfred  C.  Pette  as 
witness  on  behalf  of  defendant,  were  as  follows: 

** Question.  State  how  the  different  pieces  of  property  are  occupied,  beginnio 
on  Forty-Second  street. "  "Q.  Thi»  agreement,  it  appears,  covers  one  lot  on  ih 
corner  of  Forty-Second  street  and  Madison  avenue  and  four  lots  on  Forty-SecoD 
street,  right  back  of  that  lot.    3e  kind  enough  to  tell  me  if  those  pieces  of  pro| 
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mttj  are  not  all  now  in  use  for  baBiness  purposes. "  "Q.  It  it  not  true  that  a 
IQreater  portion  of  this  property  which  is  covered  by  this  agreement  is  at  present 
•ocupied  for  business  purposes?*'  **0.  Does  the  American  Safe  Deposit  Co.. 
the  Hotel  Devonshire,  and  a  number  of  stores,  now  occupy  this  property  covered 
iy  this  agreement?" 

Argued  before  VAN  BRUNT,   P.    J.,    and   O'BRIEN  and    LAW- 
EENCE,  JJ. 

Kellogg,  Rose  &  Smith,  (L.  Laflin  Kellogg,  of  counsel,)  for  appellant. 
OeoTge  W.  Van  Slyck,  for  respondent. 

LAWRENCE,  J.  On  the  2l8t  of  September,  1888,  the  plaintiffs' 
testator  and  defendant  entered  into  an  agreement  in  writing, .  whereby 
tiBke  defendant  agreed  to  sell  to  the  plaintiffs'  testator,  and  the  latter  agreed 
to  purchase,  the  premises  situated  on  the  northerly  corner  of  Madison 
avenue  and  East  Forty-First  street,  in  the  city  of  New  York,  for  $105,- 
000,  $2,000  to  be  paid  on  the  execution  of  the  agreement,  and  the 
Imlance  on  the  taking  of  the  title.  The  defendant  agreed,  on  receiving 
sach  payment,  to  execute,  acknowledge,  and  deliver  to  the  plaintiffs' 
testator  a  proper  deed  containing  a  general  warranty  and  the  usually 
foU  covenants  for  the  conveying  and  assuring  to  him  or  his  assigns  the 
iee  simple  of  the  said  premises,  free  from  all  incumbrance,  said  deed  to 
be  delivered  on  the  22d  of  October,  1888,  at  12  o'clock  M.,  at  the  office 
<ii  J.  Romaine  Brown  &  Co. ,  at  which  time  the  plaintiffs'  testator  was 
to  have  possession  of  said  premises.  On  examining  the  title,  the  attor- 
ney employed  by  the  plaintiffs'  testator  discovered  matters  which  he 
alleged  to  be  defects  in  the  title.  The  time  for  completion  was  first  ex- 
tended to  the  24th  of  October,  and  at  the  request  of  the  defendant  again 
extended  until  the  30th  of  October,  1888,  on  which  day  the  parties 
met,  and,  the  attorney  still  deeming  the  title  defective,  the  purchase 
money  and  a  full  covenant  warranty  deed  were  tendered  by  the  respective 
parties,  and  a  demand  for  the  return  of  the  $2,000  and  the  expenses 
incurred  was  made  of  the  defendant,  which  was  refused.  All  further 
negotiations  then  ceased.  This  action  is  brought  to  recover  the  damages 
jdleged  to  have  been  sustained  by  reason  of  the  inability  of  the  defendant 
to  comply  with  the  terms  of  the  agreement.  The  defendant,  in  her 
answer,  denies  that  the  alleged  defects  complained  of  by  the  plaintiffs  in 
point  of  fact  existed;  that,  if  they  existed,  the  plaintiffs'  testator  had 
waived  them;  and  also  sets  up  as  counterclaims — First,  that  Mr. 
Kountze  toook  possession  of  the  freehold,  and  sold  certain  portions 
thereof,  by  means  whereof  the  defendant  sustained  damage  in  the  sum 
of  $1,500;  and,  second,  that  by  reason  of  the  failure  of  the  plaintiffs^ 
testator  to  carry  out  and  perform  his  contract,  the  defendant  was  put  to 
loss  and  damage  in  removing  her  property  from  said  premises,  and  lost 
the  rental  value  thereof,  amounting  in  all  to  the  sum  of  $9,000.  The 
defects  in  the  title  relied  upon  by  the  plaintiffs  are  these:  First. 
That  on  the  4th  of  June,  1857,  Margaret  Burr,  Mary  Burr,  and  Sarah 
Barr,  being  then  the  owners,  as  tenants  in  common,  of  the  lands  on  the 
«wterly  side  of  Madison  avenue,  lying  between  Fortieth  and  Forty-Sec- 
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ond  streets,  entered  into  a  written  agreement  that  they  would  not  eredt 
any  buildings  other  than  dwelling  houses  at  least  two  stories  high,  o^ 
brick  or  stone,  or  churches  of  the  same  materials,  on  the  lands,  or  any 
part  thereof,  excepting  ordinary  yard  appurtenances;  and  also  no  livery 
stables,  slaughterhouses,  and  several  other  erections  and  occupations 
known  as  "nuisances"  in  the  law  should  be  made,  erected,  or  permitted  on 
said  land  or  any  part  thereof;  and,  further,  that  in  all  future  sales, 
leases,  or  other  disposition  of  any  of  the  land  aforesaid  by  the  parties  to 
said  agreement  the  purchasers,  lessees,  or  occupants  shall  bo  required  to 
come  under  and  be  bound  by  such  restrictions,  and  that  the  same  shall 
run  with  the  land,  and  that  any  party  thereto,  or  person  f^^rieved  by 
any  violation  thereof,  might  apply  for  relief  by  injunction  or  otherwise. 
Seoond.  The  second  defect  in  the  title  pointed  out  by  the  plaintiffs  ia 
an  agreement  between  Sarah  Burr,  R.  H.  L.  Townaend,  and  Bdwatd 
Livermore,  dated  October  1,  1866.  The  parties  to  that  agreement 
owned  the  entire  block  on  the  easterly  side  of  Madison  avenue;  Sarah 
Burr  owning  seven  lots,  Townsend  one  lot,  and  livermore  having  a  con* 
tract  to  purchase  a  portion  of  the  property.  By  that  agreement  the 
parties  covenanted  and  agreed  that  the  front  of  any  houses  to  be  erected 
on  the  said  lots  shall  be  set  back  on  a  uniform  line  of  five  feet  from  the 
easterly  side  of  Madison  avenue,  and  that  the  said  space  of  five  feet 
should  forever  hereafter  be  kept  open  for  a  court  yard,  and  should  not 
be  built  upon  or  obstructed  by  any  erection  whatever,  other  than  by 
by  windows,  stoops,  or  entrances,  etc.  It  was  further  agreed  that  thia 
covenant  should  run  with  the  land,  and  be  binding  on  all  future  owners, 
and  that  all  deeds  executed  by  the  parties  of  any  of  the  said  lots  should 
be  made  subject  to  the  conditions  of  the  agreement.  Third.  The  third 
defect  relied  on  by  the  plaintiffs  is  an  encroachment  in  the  rear  of  the 
lot  by  the  wall  of  an  adjoining  house,  so  that  the  lot  proposed  to  be  con- 
veyed is  only  99  feet  8  inches,  instead  of  100  feet,  in  depth.  The 
learned  justice  before  whom  the  cause  was  tried,  after  refusing  to  dismiss 
the  complaint,  or  to  allow  the  defendant  to  go  to  the  jury  upon  certain 
points  submitted,  directed  a  verdict  in  favor  of  the  plaihti&,  and  the 
case  comes  before  us  on  exceptions  to  such  ruling,  and  as  to  the  recep* 
tion  or  rejection  of  evidence  ofiered  on  the  trial. 

We  are  of  the  opinion  that  the  covenants  in  the  two  agreements  above 
referred  to  constitute  incumbrances  upon  the  property  contracted  to  be 
conveyed,  and  that,  while  in  existenoe,  the  defendant  could  not  convey 
to  the  plaintiffs'  testator  the  good,  marketable  title  to  which  he  was  en- 
titled. Irving  V.  Campbell,  121  N.  Y.  863,  24  N.  E.  Rep.  821;  Moore 
V.  Williams,  115  N.  Y.  586,  22  N.  E.  Rep.  233.  The  covenants  io 
each  of  the  agreements  are  expressly  stated  to  run  with  the  land,  and 
they  constitute  reciprocal  easements,  to  which  subsequent  grantees  bc» 
come  entitled,  and  by  which  they  are  bound.  Lattimer  v.  Livermore, 
72  N.  Y.  174;  Trustees  v.  Lynch,  70  N.  Y.  440;  Wetmore  v.  Braet, 
118  N.  Y.  322,  23  N.  E.  Rep.  803;  Huyck  v.  Andrews,  113  N.  Y.  81, 
20  N.  E,  Rep.  581.  The  plaintifif  was,  in  our  opinion,  entitled  to  rely 
upon  his  covenants,  and  it  was  therefore  not  error  for  the  justice  bstfiaie 
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whom  the  cause  was  tried  to  exclude  the  evidence  offered  by  the  defend- 
ant for  the  purpose  of  showing  whether  the  covenants  were  beneficial  or 
otherwise.  In  Moore  v.  Williams,  115  N.  Y.  592, 22  N.  B.  Rep.  234, 
it  is  said: 

"Aparcbaser  will  not  generally  be  compelled  to  take  a  title  wben  tbere  is  a 
defect  in  tbe  record  title  which  can  be  cured  only  by  a  resort  to  parol  evidence, 
or  when  there  is  an  apparent  incumbrance  which  can  be  removed  or  defeated 
only  by  such  evidence. 

The  case  of  Trustees  v.  Thacher,  87  N.  Y.  811,  stands  upon  peculiar 
facta.  In  that  case  it  was  held  that,  in  view  of  the  changed  character 
of  Sixth  avenue,  the  court  would  not,  in  the  exercise  of  its  discretion, 
sustain  an  action  for  the  specific  enforcement  of  certain  restricted  cove- 
nants contained  in  an  agreement  between  the  plaintiffs  and  one  frotn  whom 
the  defendant  by  sundry  mesne  conveyances  acquired  title.  But  it  wa» 
not  held  that  one  who  violated  such  a  covenant  would  not  be  liable  to* 
an  action  for  damages  by  an  owner  of  one  of  the  lots  referred  to  in  the 
agreement  containing  the  restrictive  covenants.  See,  also,  Amerman 
V.  Deane,  132  N.  Y.  355,  30  N.  E.  Rep.  741.  There  tbe  court  refused 
an  injunction  after  the  building  whioh  was  erected  in  violation  of  the 
covenant  had  been  completed,  but  it  awarded  damages.  The  plaintiff 
in  this  action  was  not  bound  to  take  a  title  which  would  subject  him  to 
an  action  for  damages  by  adjoining  owners. 

The  question  put  to  the  witness  Pette  in  relation  to  the  change  in  the 
character  of  the  neighborhood  was  properly  excluded,  because  no  such 
delense  as  it  was  intended  to  sustain  is  pleaded,  and  also  because,  as 
already  stated,  although  the  fact  of  such  change  may  induce  a  court  of 
equity  to  refuse  to  specifically  enforce  a  restrictive  covenant,  such  change 
does  not  present  an  answer  to  any  action  at  law  which  might  be  brought 
by  one  interested  in  the  covenant  for  damages  sustained  by  reason  of  its 
violation. 

The  objection  to  the  deficiency  in  tbe  quantity  of  the  land  of  four 
inches  in  the  rear  of  the  lot,  where  the  price  to  be  paid  is  as  large  as  in 
this  case,  is  also  a  grave  objection  to  the  marketable  quality  of  the  title 
under  consideration,  but,  having  determined  that  the  agreements  of 
1857  and  1866  so  seriously  affect  the  title  as  to  justify  the  plaintiff  in 
refusing  to  complete,  it  is  unnecessary  to  pass  definitely  upon  that  ques- 
tion. The  defendant  strenuously  contends,  however,  that,  even  if  the 
defects  in  the  title  referred  to  by  the  plaintiff  existed,  they  were  waived, 
and  that,  therefore,  he  cannot  succeed  in  this  action.  In  this  contention 
we  think  she  must  fJEiil.  The  alleged  waiver  is  based  upon  the  iact  that 
in  a  conversation  with  the  defendant's  husband  on  the  17th  of  October 
the  plaintiffs'  -  testator  agreed  to  sell  to  Dr.  Helrauth  certain  book- 
cases attached  to  the  premises.  On  the  next  day  the  mechanics, 
under  Helmuth's  direction,  commenced  to  take  them  down,  but  on  the 
morning  of  the  19th  the  plaintiffs'  testator,  by  letter  addressed  to  de- 
fendant's husband,  '^suggested  and  advised"  that,  as  the  examination 
of  the  title  had  not  been  fully  completed,  and  the  title  found  satis- 
factory, they  should  defer  the  moving  of  the  bookcases.  We  are  unable, 
on  the  facts,  to  hold  that  the  conversation  which  took  place  between  the 

Digitized  by  VjOOQIC 


208  HEW  TOBK  8UFPLB1IBMT,  Vol.  22.  [Sup.  Ct. 

plaintifiis'  testator  and  the  defendant's  husband  was  an  acceptance  of  the 
title  by  the  plaintiffs'  testator,  or  a  waiver  of  any  existing  defects.  It  is 
quite  clear  that  the  examination  had  not  then  been  completed.  It  seems 
to  have  been  completed  on  the  19th  of  October.  After  that  we  find  that 
two  extensions  were  granted,  the  last  of  which  is  dated  October  24, 1888, 
by  which  the  time  is  extended  to  the  30th,  and  the  last  memorandum 
recites  that  it  is  granted  at  the  request  of  Mrs.  Helmuth.  If  there  had 
been  a  waiver  of  the  alleged  defects  in  the  title,  or  if  the  plaintiffs'  testa- 
tor had  technically  taken  possession  by  what  occurred  between  him  and 
Dr.  Helmuth  on  the  17th  of  October,  the  defendant  would  hardly  have 
asked  an  adjournment  of  thedosing  of  the  title.  Beyond  the  transactions 
in  regard  to  the  bookcases,  there  can  be  no  pretense  that  the  plaintiffs' 
testator  ever  exercised  any  acts  of  ownership  over  the  premises,  or  should 
be  even  technically  r^arded  as  having  taken  possession  of  them;  and  we 
find  nothing  in  that  transaction  upon  which  a  waiver  can  be  based. 
Bensel  v.  Gray,  80  N.  Y.  517- 

From  what  has  been  already  said  it  is  apparent  that  the  counterclaims 
of  defendant  were  properly  dismissed.  The  plaintiffs'  testator  had  ex- 
ercised no  acts  of  ownership  over  the  bookcases.  He  had,  in  substance, 
agreed  to  sell  them  when  the  title  was  found  to  be  good,  and  his  letter 
dated  October  18th  is  entirely  inconsistent  with  the  idea  that  he  claimed 
to  be  the  owner  of  them.  The  plaintiffs'  objections  to  the  title  having 
been  determined  to  be  good,  there  was  no  foundation  for  the  counter- 
claim for  rent.  No  error,  in  our  opinion,  was  committed  in  refusing  to 
submit  the  question  of  waiver  to  the  jury  on  the  evidence  before  the 
court.  Conceding  the  facts  to  be  as  claimed,  there  was,  as  matter  of 
law,  no  waiver.  The  defendant's  exceptions  should  therefore  be  over- 
ruledy  and  judgment  rendered  for  the  plaintiffs,  with  costs.     All  concur. 


PEIRCE  ▼.  DEVLIN  et  aL 

(Sapreme  Court,  GeDeral  Term.  First  Department    Febraary  17, 1893.) 

AsBioNMENT— Funds  Due  or  to  Become  Dub  on  Contracts  with  City. 
On  July  5,  1889.  D.  assigned  to  H.  a  certain  sum  "due  or  to  grow  due"  un- 
der certain  contracts  with  the  mayor  of  New  York  city,  etc..  for  restoring 
pavement,  curb,  and  flagging  over  street  openings,  when  and  where  directed, 
under  order  from  department  of  public  works.  On  July  13. 1889,  D.  executed 
and  filed  a  bond  to  secure  to  the  city  the  faithful  performance  of  the  work  un- 
der the  orders  of  such  department.  Before  August,  1889.  D.  had  performed 
similar  work  for  the  city  under  like  orders  issued  by  the  same  department; 
and*  for  work  done  in  June  payments  were  due  in  August  and  Septem- 
ber. Held,  that  the  assignment  did  not  apply  to  contracts  made  after  July 
13,  1889,  and  gaye  him  no  right  to  participate  with  subsequent  assignees  in 
the  distribution  of  a  fund  due  D.  from  the  city,  for  work  performed  under 
orders  given  August  23.  1889,  and  subsequent  thereto. 

Same. 

A  like  assignment  by  D.  to  P.  made  subsequent  to  the  execution  of  the 
bond  by  the  former,  but  prior  to  Au)s:ust  23. 1889,  when  the  first  orders  were 
issued  thereafter  for  work,  did  not  entitle  P.  to  share  in  the  distribution  of 
such  fund,  since  such  bond  created  no  contractual  relation  between  D.  and 
the  city,  but  simply  secured  the  city  in  the  event  that  orders  for  such  work, 
which  constituted  the  contracts,  should  thereafter  be  issued. 
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Appeal  from  Bpecial  term,  New  York  county. 

Action  by  John  Peirce  against  John  B.  Devlin,  the  mayor  and  com- 
monalty of  the  city  of  New  York,  Henry  C.  Hart,  the  Mt.  Morris 
Bank,  Edmond  Huerstel,  Alexander  Pollock,  Sadie  Ulman,  William  H. 
Bostelman,  and  Mathew  Baird,  for  an  accounting,  and  to  determine  the 
validity  and  priority  of  certain  assignments  of  a  fund  due  defendant 
Devlin  on  contracts  with  the  city  of  New  York,  executed  to  plaintiff 
and  the  defendants  other  than  Devlin  and  the  city.  After  the  com- 
menoement  of  the  action,  William  H.  Bostelman  died,  and  his  admin- 
istrators, William  Bostelman  and  Christine  A.  Bostelman,  were  substi- 
tuted as  defendants.  From  a  judgment  and  decree  distributing  the 
fund  to  defendants  Pollock,  Mt.  Morris  Bank,  the  administrators  of 
William  H.  Bostelman,  deceased,  and  Huerstel,  plaintiff  and  defendant 
Hart  appeal.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT,  JJ. 

Harriman  &  Fessenden,  for  appellant  Peirce. 

Theall  &  Beam,  (Austen  G.  Fox,  of  counsel,)  for  appellant  Hart 

Alexander  &  Green,  (Daniel  Whitford,  of  counsel,)  for  respondent 
Mt.  Morris  Bank. 

James  Demarest,  (L.  Laflin  Kellogg,  of  counsel,)  for  respondents 
Boetelman's  administrators. 

C.  J.  G.  Hall,  (Uriah  W.  Tompkins,  of  counsel,)  for  respondent  Pol- 
lock. 

O'BRIEN,  J.  The  fund,  to  a  whole  or  a  part  of  which  the  plaintiff 
and  defendants  made  claim,  was  created  in  favor  of  one  John  B.  Devlin 
out  of  work  done  for  the  city,  according  to  orders  given  by  the  com- 
missioner of  public  works,  to  replace  and  restore  street  pavements,  etc. 
The  evidence  shows  that  prior  to  July  6,  1889,  Devlin  had,  upon  or- 
ders, performed  certain  work  for  the  city  in  connection  with  repairing 
pavements,  etc.  He  assigned  to  the  defendant  Hart  on  thatnlate 
''fifteen  hundred  and  seventy-five  dollars,  due  or  to  grow  due  in  and  by 
virtue  of  certain  contracts  made  and  entered  into  by  and  between  the 
mayor,"  etc.,  "and  John  B.  Devlin,  *  *  ♦  for  restoring  pavement, 
curb,  and  flagging  over  street  openings,  when  and  where  directed,  un- 
der order  from  department  of  public  works,  under  the  direction  of  the 
water  purveyor."  Under  another  assignment,  in  form  similar  to  that 
given  to  Hart,  Devlin  assigned  to  the  plaintiff  "the  sum  of  seven  thou- 
sand one  hundred  and  twenty-two  dollars,  all  moneys  due  or  to  grow 
due  in  and  by  virtue  of  a  certain  contract  made  and  entered  into  by 
and  between  the  mayor,"  etc.,  and  Devlin,  for  work  in  connection  with 
pavements,  curbs,  and  flagging  over  street  openings.  The  defendant 
the  Mt.  Morris  Bank  claimed,  under  an  assignment  by  Devlin  to  it, 
dated  October  16,  1889,  "fifteen  hundred  dollars,  due  or  to  grow  due" 
under  similar  contracts.  Pending  the  action  the  administrators  of  the 
defendant  Bostelman,  who  were  substituted  for  him,  claimed  under  an 
assignment  to  their  intestate,  under  date  of  November  2,  1889,  by 
which  Devlin  assigned  "all  moneys  due  or  to  grow  due  in  and  by 
virtue  of  certain  orders  made  and  entered  into,"  etc.,  which  orders  are 
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specifically  set  forth  in  the  assignment.  The  defendant  Hneratet  daime 
under  an  assignment  from  Devlin,  which  recited  that  the  amount  a 
signed  was,  as  in  the  other  assignments,  moneys  ^^due  or  to  grow  dne  i 
and  by  virtue  of  certain  contracts"  made  between  Devlin  and  the  city  fi 
labor  in  connection  with  pavement,  curb,  and  flagging  of  streets.  Ti 
defendant  Pollock  claimed  under  an  order  of  the  city  court,  filed  N 
vember  22,  1889,  with  the  comptroller,  made  in  proceedings  suppl 
mentary  in  an  action  in  which  Devlin  was  the  defendant  and  Police 
the  plaintiff,  which  order  directed  the  mayor  to  pay  to  the  attorney  f( 
Pollock  the  amount  of  the  judgment  out  of  moneys  due  Devlin  for  r 
storing  pavement  over  street  openings  under  orders  of  the  departmei 
of  public  works  bearing  date  August  23,  1889.  In  addition,  the  d 
fendant  Baird  claimed  a  portion  of  the  fund  upon  a  copy  of  the  cil 
court  execution  filed  by  the  sheriff  with  the  comptroller  December  I 
1889,  in  favor  of  Baird  against  Devlin.  The  defendant  Ulman  claime 
under  an  instrument  made  by  Devlin  to  her,  dated  Deoemb^  20, 1881 
and  filed  with  the  eomptroUer  December  31,  1889.  On  the  12th  d£ 
of  July,  1889,  Devlin  executed  and  filed  a  bond  in  the  sum  of  $10 
000,  which  recited  that  Devlin  ''has  been  authorized  by  the  commi 
sioner  of  public  wiocks  '*''*'  "^  to  pro9>erly  lestcare  and  repave  tl 
street  pavement  and  reset  the  curbstone  and  relay  the  flagging  in  tl 
Streets  '•''•''•'  over  excavations  which  have  been  or  shall  hereaft 
be  made  for  whatever  purpose.''  The  bond  then  provides  for  the  fait) 
ful  performance  of  the  work  to  be  undertaken  by  Devlin  under  the  c 
ders  of  the  department  of  public  works.  The  first  order  thereafter  give 
was  on  August  23,  1889,  and  from  time  to  time  similar  orders  we 
given  by  the  oominiaBioner  of  public  works,  down  to  and  includir 
May  15, 1890,  and  it  was  as  the  result  of  work  upon  these  orders  give 
between  August  28,  1889,  and  May  15,  1890,  that  the  fund  was  rea 
ized.  The  evidence  further  discloses  that  prior  to  August,  1889,  Devli 
had' performed  similar  work  for  the  city  under  like  orders  issued  by  tl 
commissioner  of  pubHc  works.  The  only  ones,  however,  that  it  will  1 
necessary  to  refer  to  are  those  which  appear  in  evidence  covering  woi 
done  between  June  3  and  June  8,  1889,  the  payment  for  which  wj 
due  August  8,  1889;  and  also  an  order  for  the  period  between  Jui 
17  and  June  22,  1889,  for  which  payment  was  due  September  5,  188! 
The  money  due  under  the  last  two  mentioned  orders  was  paid,  sub^ 
quent  to  July  12th,  to  the  Mt.  Morris  Bank,  which  claimed  the  san 
under  a  former  assignment  made  by  Devlin  to  it,  and  which  antedate 
those  given  by  Devlin  to  the  defendant  Hart  and  the  plaintiff. 

In  deciding  as  to  the  true  claimants  to  the  fund  we  must,  from  a  coi 
struction  of  the  various  assignments,  determine  what  by  their  tern 
was  intended  to  be  assigned.  Those  prior  to  July  31 ,  1889,  which  i 
eluded  the  plaintiff's,  the  defendant  Hart's,  and  the  prior  assignment,  « 
ready  referred  to,  to  the  Mt.  Morris  Bank,  in  terms  provide  for  an  assig 
ment  "of  all  moneys  due  or  to  grow  due  in  and  by  virtue  of  a  certa 
contract  made  and  entered  into  by  and  between  the  mayor,"  etc.  Co 
sidering  the  language  thus  used,  we  fail  to  see  how  it  is  applicable 
<iontracts  not  yet  in  existence,  or  how,  under  such  a  form  of  assignmec 
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claim  conld  be  made  by  the  appeUanta  here  to  the  fund  in  dispute, 
wbieb  was  created  byoontraota  entered  into  between  Devlin  and  the  city 
sabsequent  to  the  date  of  such  asaignmentB.  Having  in  mind  the  fact 
that  certain  contracts  had  been  entered  into  between  Devlin  and  the  city 
prior  to  July  Slat,  and  that  moneys  were  due  thereon  and  unpaid,  it 
seems  to  us  to  be  reasonably  firee  from  doubt  that  the  true  construction, 
regard  being  had  to  the  terms  of  the  assignments,  ia  to  confine  those  of 
Hart  and  Peirce  to  the  contracts  which  had  already  been  entered  into 
and  upon  which  moneys  w«re  then  due.  This  construction  is  enforced 
by  the  conduct  of  the  Mt.  Morris  Bank,  which,  though  holding  under 
a  prior  aaaignmeni,  containing  language  similar  to  that  employed  in  the 
Peiroe  and  Hart  assignments,  understood,  undoubtedly,  that  their  aa* 
sigmnent  only  related  to  contracts  which  at  that  time  had  been  entered 
into  between  Devlin  and  the  city,  and  from  which  moneys  wero  due  or 
would  glow  due;  for  thereafter,  and  in  October,  they  obtained  anotbei 
aaaigmnent,  with  a  view  to  having  a  clium  to  moneys  earned  upon  the 
Qvdens  subsequent  to  August  23d;  and  it  waa  under  this  latter  assignment 
that  they  were  allowed  to  share  in  the  present  fund. 

There  can  be  no  question,  in  view  of  the  numerous  authorities  in 
which  the  case  of  Field  v.  Mayor,  6  N.  Y.  187,  has  been  cited  with 
approval,  that  the  rule  as  therein  stated  as  to  what  may  be  the  subject 
of  an  equitable  assignment  is  now  settled.     As  therein  said: 

"Whatever  doabts  may  have  existed  heretofore  on  this  subject,  the  better  opin- 
ion, I  tbinX  now  ii  that  ooorts  o€  equitj  will  support  assignments,  not  onl^  of 
choses  of  action,  but  of  contingent  interests  and  expectations,  and  of  things 
which  have  no  present,  actual  existence,  but  rest  in  possibility  only,  provided 
the  agreements  are  fairly  entered  into,  and  it  would  not  be  against  public  policy 
toupnold  them." 

Under  the  law,  therefore,  it  would  have  been  entirely  legal  and  valid 
for  Devlin  to  have  given  an  assignment  to  Hart  and  Peirce  which  would 
have  embraced  the  result  of  any  subsequent  orders  under  which  work 
was  done  for  the  city,  and  by  virtue  of  which  they  could  have  obtained 
a  right  to  moneys  becoming  due  under  such  orders.  As  already  said, 
however,  the  question  presented  is,  did  the  assignments  from  Devlin  to 
Hart  and  P^rce  expressly  or  by  implication  embrace  or  relate  to  the 
QKMieys  which  might  result  from  work  that  he  might  be  called  upon  to 
perform  under  subsequent  orders?  Having  in  mind  the  prior  contracts 
upon  which  moneys  were  due,  and  the  terms  of  the  assignments  them- 
selves, we  think  it  reasonably  certain  that  these  assignments  to  Hart 
and  Pierce  only  covered  the  contracts  which  were  then  in  existence,  and 
payments  under  which  had  not  at  the  time  been  made.  Much  stress  is 
placed  by  plaintiflF  upon  the  fact  that  prior  to  the  date  of  his  assignment 
the  bond  already  referred  to  had  been  executed  by  Devlin,  and  from 
this  the  inference  is  sought  to  be  drawn  that  it  of  itself  created  a  contrac- 
tual relation  between  Devlin  and  the  city.  We  have  not  been  impressed, 
however,  with  the  force  of  this  suggestion,  because  there  was  nothing  in 
connection  with  the  filing  of  the  bond  which  in  any  way  obligated  the 
city  to  give  Devlin  any  future  work,  but  it  placed  the  city  in  a  position 
that,  if  it  should  thereafter  issue  orders,  and  enter  into  a  contract  with 
Devlin,  hia  bond  would  be  answerable  for  the  faithful  perforimnce  of 
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such  contract.  There  was  no  contract  between  the  city  and  Devlin  cov- 
ering the  whole  work,  but,  as  the  evidence  shows,  and  the  law  applicable 
to  the  issuing  of  such  orders  demonstrates,  these  orders  were  issued  from 
time  to  time,  as  the  exigency  arose  requiring  the  immediate  repave> 
ment  of  streets;  and  under  the  law  the  work  under  such  orders  could 
not  exceed  in  amount  $1,000.  When  such  exigency  arose,  it  was  only 
after  issuing  the  requisition,  and  the  filing  of  the  certificate  of  necessity 
by  the  commissioner  of  public  works,  and  the  performance  of  the  work 
required  to  be  done,  duly  certified,  that  the  obligation  and  contract  to 
pay  to  Devlin  the  value  thereof  was  assumed  by  the  city.  We  think, 
therefore,  that  the  learned  trial  judge  was  correct  in  holding  that  at  the 
time  the  assignments  to  the  plaintiff  and  Hart  were  made  the  subsequent 
contracts,  out  of  which  this  fund  was  created,  were  not  in  existence,  and 
that,  as  the  terms  of  their  assignments  had  reference  to  existing  con- 
tracts, and  not  to  future  ones,  they  had  no  right  to  the  money  in  dis- 
pute. It  will  thus  be  seen  that  we  agree  with  the  disposition  made  of 
the  several  claims  by  the  trial  judge,  and  the  judgment  appealed  from 
should  therefore  be  affirmed,  with  costs  and  disbursements. 

VAN  BRUNT,  P.  J,,  concurs  in  result.     FOLLETT,  J.,  concuni. 


JUDD  V.  BURRELL  et  al 
(Supreme  Court,  General  Term,  Second  Department.    February  18, 1898.) 

OONTBAGT  TO  MaKB  WiLL— EvmBNCB  OF  AORBBMSNT. 

Plaintiff  liyed  with  her  sister  in  the  latter's  house,  under  an  agreement  to 
live  together  and  work  together  to  clear  off  an  incumbrance  thereon,  the 
house  to  be  plaintiff's  after  her  sister  "had  done  with  it. "  Plaintiff  advanced 
some  $800  in  cash  under  the  agreement,  and  all  her  savings  went  into  the 
family  support  while  the  sister  lived.  Some  two  years  before  the  latter's 
death,  she  stated  that,  if  she  died  first,  the  house  was  to  be  plaintiff's.  Ueld^ 
that  a  finding  that  under  the  agreement  plaintiff  was  to  have  a  life  estate  in 
the  house  was  not  supported  by  the  evidence. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Sarah  Maria  Judd  against  Mary  B.  Burrell,  Fanny  Hodg- 
ins,  Matilda  Gaze,  John  Judd,  and  George  W.  Cobb,  as  executor  of  the 
last  will  and  testament  of  Emily  E.  Butler,  deceased,  which  will  wa£ 
dated  nine  years  before  testator's  death.  From  a  judgment  rendered  in 
favor  of  defendants,  dismissing  the  complaint,  plaintiff  appeals.  Re- 
versed 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

Thomas  J.  Keigharn,  for  appellant. 
A.  P.  Bates,  for  respondent  Burrell. 

Thomas  M.  Wyatt,  (John  H.  McCracken,  of  oounseli)  for  respondent 
Gaze. 

A.  C.  <fe  M.  H.  Ellis,  for  respondent  Cobb. 
Henry  W.  Slocum,  for  respondent  Judd. 

BARNARD,  P.  J.  The  evidence  does  not  support  the  restiictec 
finding  of  the  referee  that  the  agreement  was  to  be  limited  to  the  lift 
of  the  plaintiff.     The  fact  is  clear  and  is  fully  proven  that  the  plaintifi 
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advanced  some  $800  to  free  the  land  from  a  pressing  mortgage;  that  tl^e 
parties  lived  together, — the  plaintiff  and  her  sister  Mrs.  Butler;  that 
they  made  an  arrangement  that  they  should  so  live,  and  one  go  out  as 
nurse,  and  the  other  either  do  the  same  work  or  keep  boarders;  that  ^1 
the  plaintiffs  money  went  into  the  family  support  while  Mrs.  Butler 
lived;  that  the  agreement  was  unrestricted;  that  the  plaintiff  had  given 
the  money  under  an  agreement  "to  live  together  and  work  together,  and 
drar  ofif  the  expense  of  the  house,  and  in  future  years  they  should  live 
t(^ether,  and  the  house  was  to  be  Sarah's  after  she  had  done  with  it." 
Some  two  years  before  she  (Mrs.  Butler)  died,  she  stated,  "Well,  of 
coarse,  if  I  die  first,  the  house  will  be  Sarah's."  The  will  which  gave  a 
life  estate  was  made  some  years  before  this  statement.  The  plaintiff  is 
entitled  to  a  reversal  of  the  judgment,  and  a  new  trial  at  special  term, 
with  costs  to  abide  event.     All  concur. 


(07  Hun,  321.) 

WOOLLBY  v.  PRIEDLANDER. 

(Supreme  Court,  General  Term,  First  Department.    Febraary  17,  1898.) 

OOXTEACT  FOB  SaLE  OF  LAXm-rCONBTRUCTION . 

A  coDtract  for  the  sale  of  a  lot  obligated  the  vendor  to  erect  a  house  on  the 
premises,  and  to  complete  it  by  a  specified  day,  when  he  was  to  deliver  a 
deed,  and  made  it  the  purchaser's  duty  to  pay  any  increased  costs  in  the 
erection  of  the  house,  caused  by  alterations  made  at  her  direction.  Beld, 
that  taxes  and  interest  on  a  mortgage  which  the  vendor  was  compelled  to 
pay  after  the  date  fixed  for  the  completion  of  the  house  and  the  delivery  of 
Uie  deed,  owinif:  to  a  delay  caused  by  alterations  directed  by  the  purchaser, 
were  not  "increased  costs  of  the  house,"  within  the  meaning  oi  the  con- 
tract, in  view  of  the  fact  that  the  mortgage  existed  as  an  incumbrance 
against  the  land  before  the  erection  of  the  house,  and  that  the  taxes  would 
have  become  a  lien  against  the  land  before  the  date  originally  fixed  for 
the  delivery  of  the  deed  if  the  public  officials  had  not  accidentally  delayed 
the  performance  of  their  statutory  duties. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  James  V.  S.  WooUey  against  Marie  Friedlander  for  money 
alleged  to  be  due  him  on  a  contract  lor  the  sa  le  of  land  to  defendant*  From 
a  judgment  entered  after  a  dismissal  of  the  complaint  on  the  opening  of 
counsel,  plaintiff  appeals.     Affirmed. 

Argued  before  VAN  BRUNT.  P.  J.,  and  O'BRIEN  and  FOLLETT,  JJ. 

Richards  &  Brown,  (I.  Tredwell  Richards,  of  counsel,)  for  appellant. 
Cardozo  Bros.,  (B.  N.  Cardozo,  of  counsel,)  for  respondent. 

VAN  BRUNT,  P.  J.  The  plaintiff  in  this  action,  being  the  owner  of 
a  certain  lot  of  land  in  the  city  of  New  York,  entered  into  a  contract 
with  the  defendant  for  the  sale  to  her  of  said  lot  of  land  with  a  building 
to  be  erected  thereon  in  accordance  with  certain  plans  and  specifications. 
The  house  was  to  be  completed,  and  pajnnent  for  it  to  be  made,  and  the 
deed  delivered,  on  September  1,  1887.  This  contract  contained  the 
following  clause: 

*Itis  further  agreed  that  the  purchaser  shall  have  the  privilege  of  altering  any 
of  the  trimmiDgs  or  fixtures  of  said  house,  provided  such  alterations  do  not  in- 
crease cost  of  said  house,  excepting  where  increase  of  cost  shall  be  borne  b^  pur- 
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Certain  alterations  were  suggested  by  the  defendant,  in  consequence 
of  which  it  was  impossible  to  finish  the  house  by  the  Ist  of  September, 
as  provided  by  the  contract,  and  the  title  was  passed  on  the  20th  of 
October.  The  plaintiff  claimed  that  by  reason  of  the  delay  caused  by 
the  alterations  the  taxes  for  the  year  1887  on  the  property  became 
due,  and  the  plaintiff  was  obliged  to  pay  them  under  the  contract;  also 
Croton  water  rent;  and  also  certain  interest  had  accrued^  upon  a  mort- 
gage of  $20,000,  which  interest  had  not  accrued  on  the  1st  September, 
when  the  time  for  the  completion  of  the  work  had  arrived.  It  is 
claimed  that  these  under  the  clause  of  the  contract  in  question  were 
items  of  increase  in  the  cost  of  the  house.  It  seems  to  us  perfectly  ap- 
parent that  no  such  items  were,  in  contemplation  of  the  parties  at  the 
time  of  the  entering  into  of  this  agreement.  The  increase  of  the  cost  of 
the  house  did  not  apply  to  taxes  and  the  interest  upon  incumbrances, 
which  were  assessed  against  the  land  and  not  against  the  house,  be- 
cause the  house  was  not  in  existence  at  the  time  the  assessment  was 
fixed.  And  it  is  further  apparent  that,  as  far  as  the  taxes  were  con- 
cerned, they  were  not  In  contemplation  of  the  parties  as  liable  to  become 
liens  upon  the  land  after  the  1st  of  September,  because,  nnder  the 
law,  if  the  public  officials  connected  with  the  levying  of  the  tax  had  per- 
formed their  duties  in  the  time  prescribed  by  statute,  such  tax  would 
become  a  lien  on  or  before  the  first  Monday  of  September  in  the  year 
in  question,  as  the  statute  requires  that  on  or  before  said  day  in  each 
year  the  board  of  aldermen  shall  deliver  the  assessment  rolls  to  the 
receiver  of  taxes,  together  with  their  warrant  directing  and  requiring 
him  to  collect  from  the  several  persons  named  in  such  rolls  the  sums 
set  opposite  their  respective  names.  The  fact  that  by  accident  during 
this  year  the  delivery  of  the  assessment  roll  to  the  receiver  of  taxes 
was  delayed  by  the  board  of  aldermen  cannot  increase  the  claim  of  the 
plaintiff  under  the  terms  of  the  agreement,  which  contemplated  no 
such  contingency.  And,  in  view  of  the  agreement  itself,  which  con- 
tains no  references  to  incumbrances  upon  the  property,  it  may  very  well 
be  claimed  that  the  plaintiff  had  become  liable,  because  of  his  own- 
ership of  the  property,  to  the  payment  of  these  taxes  long  before  the 
1st  day  of  September  named  in  the  agreement,  under  the  principles 
laid  down  in  Rundell  v.  Lakey,  40  N.  Y.  613,  and  approved  in  Re 
Babcock,  115  N.  Y.  460,  22  N.  E.  Rep.  263.*  We  think  that  the 
items  sought  to  be  recovered  in  this  action  cannot,  in  any  sense,  be 
deemed  an  increase  in  the  cost  of  the  house,  but,  as  already  suggested, 
if  they  applied  to  anything,  they  applied  to  the  land.  There  seems  to 
be  no  reason  for  disturbing  the  judgment,  and  the  same  should  be  af- 
firmed, with  costs.     All  concur. 

1  These  cases  decide  that  the  personal  liability  of  the  owner  of  the  property 
for  payment  of  taxes  is  complete  as  soon  as  the  assessed  valuations  have  been 
made;  and  if.  in  the  interval  between  that  time  and  the  imposition  of  the  tax  by 
the  board  of  aldermen,  the  property  should  be  sold,  the  personal  liability  of 
the  vendor  would  still  remain,  and  the  tax,  in  case  of  neea,  could  be  collected 
from  his  property. 
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(Q7  Hun,  870.) 

POLLOCK  ▼.  HOOLET  et  aL 

(BopniM  ODQrt,  General  Term,  Tint  Department    February  17, 1808.) 

L  I>iB]>— EzEcunoK  UNDBR  VoiD  Obdeh  of  Ck>nBT— Outstahdiho  Powsb. 
A  deed  reciting  that  It  was  executed  pursuant  to  an  order  of  court  which 

K roves  to  be  a  nullity  Is  not  rendered  valid  by  the  fact  that  the  grantor  was 
iveeted  with  a  power  of  sale,  which  he  did  not  attempt  to  exercise  when  ex- 
ecuting the  deea,  since  1  Hev.  St.  p.  737,  §  124.  which  validates  deeds  executed 
by  the  donee  of  a  power,  ** although  such  power  be  not  recited  or  referred  to 
therein, "  does  not  apply  to  a  case  where  the  grantor  in  a  deed  expressly 
states  that  he  proposes  to  execute  a  certain  power,  which  he  believes  he  poa- 
•esses,  and  has  no  intention  of  executing  another  power,  which  he  does  not 
believe  he  possesses. 

t  &41C»— SUBSBQUBNT  EafeRCISB  OF  POWBB. 

One  who  has  attempted  to  convey  land  under  an  order  of  court  which  is  a 
mere  nullity  may  afterwards  convey  it  to  the  grantee  by  virtue  of  a  power  of 
■ale,  which,  through  ignorance  of  law,  he  did  not  know  he  possessed  when 
be  executed  the  first  instrument. 

1  TESTAMBNTABT  PoWBBS— CONSTRUOnOK. 

A  general  power  of  sale  conferred  on  executors,  at  the  end  of  a  will,  will 
not  be  restricted  to  the  propertv  passing  under  the  residuary  clause  merely 
becanae  the  clause  conferring  tne  power  of  sale  is  more  nearly  situated  to 
the  residuary  clause  than  to  another  clause,  devising  land  in  trust  to  the  ex- 
ecutors. 

iSiiXB. 

The  fact  that  the  devise  to  the  residuary  estate  is  direct  to  the  residuary 
legatees,  with  no  right  of  division  reserved  to  the  executors,  strengthens  the 
presumption  that  the  power  of  sale  conferred  on  them  applies,  not  only  to  the 
residuary  estate,  but  also  to  property,  the  title  to  which  is  vested  in  them  in 
trust  for  named  p^aons. 
4  fiiMB— Right  to  Exbrcisb  Power. 

Under  Code  Civil  Proc.  §  2708,  which  provides  that  a  copy  of  a  will  admit- 
ted to  probate  in  another  state,  devising  land  within  the  state,  mav  be  re- 
corded in  the  office  of  the  surrogate  of  the  county  where  the  land  fies,  and 
that  such  record  shall  be  presumptive  evidence  of  the  will,  but  which  makes 
no  provision  for  issuing  letters  testamentary  on  such  will,  the  question 
whether  an  executor  of  such  a  will,  duly  recorded  here,  has  qualified  himself 
to  exercise  a  power  of  sale  in  respect  to  land  situated  here,  must  be  deter- 
mined by  what  he  has  done  at  the  place  of  the  probate  of  the  wilL 

L8AMB. 

A  general  power  of  sale  conferred  by  will  on  persons  therein  named  aa  ex- 
ecutors is  a  personal  trust  given  them  in  a  capacity  distinctly  different  from 
their  duty  as  executors,  and  therefore  their  right  to  convey  under  the  power 
of  sale  depends  on  the  will  itself,  and  not  upon  the  issuance  of  letters  testa- 
mentary. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  William  J.  Pollock  against  Richard  M.  Hoolej  and  others 
for  the  specific  performance  of  a  contract  to  exchange  real  estate.  From 
a  judgment  in  defendants'  favor,  plaintiff  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  LAW- 
RENCE,  JJ. 

Marcus  T.  Hnn,  for  appellant. 
H.  R.  Beekman,  for  respondents. 

VAN  BRUNT,  P.  J.  This  action  was  brought  for  the  enforcement 
of  a  contract  between  the  plaintiff  and  Richard  M.  Hooley,  one  of  the 
defendants,  by  which  the  parties  agreed  to  exchange  certain  property  in 
the  city  of  New  York;  the  defendant  having  refused  to  accept  the  deed 
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tendered  by  the  plaintiff  upon  the  ground  that  the  title  of  the  executant 
of  the  deed  to  the  premises  was  not  a  marketable  title,  because  of  the 
want  of  power  of  one  Jacob  B.  Shotwell,  as  surviving  executor  of  one 
Lucy  H.  Eddy,  deceased,  to  convey  the  title  to  said  premises  which  was 
vested  in  said  Eddy  at  the  time  of  her  decease.  The  action  was  re- 
ferred, and  the  facts  appearing  upon  the  trial  seem  to  be  as  follows: 
The  said  Lucy  H«  Eddy,  a  resident  of  Rahway,  in  the  state  of  New  Jer- 
sey, died  seised  and  possessed  of  the  premises  in  question  in  March, 
1879,  leaving  a  last  will  and  testament,  and  codicil  thereto,  which  were 
duly  admitted  to  probate  in  the  probate  court  at  Trenton,  N.  J.,  and 
letters  testamentary  were  issued  to  said  Shotwell,  who  at  the  time  of  the 
conveyances  hereinafter  mentioned  was  the  sole  iurviving  executor  named 
in  said  will.  Subsequently  a  copy  thereof,  duly  authenticated  as  re- 
quired by  law,  was  recorded  in  the  office  of  the  surrogate  of  the  county 
of  New  York,  but  no  letters  testamentary  were  ever  issued  to  said  Shot- 
well  by  said  surrogate's  court.  By  said  will  the  said  Lucy  H.  Eddy  di- 
rected all  her  debts,  etc.,  to  be  paid  by  her  executors  as  soon  as  possi- 
ble after  her  decease.  She  then  gave  and  devised  to  her  executors,  the 
survivors  and  survivor  of  them,  her  store  and  lot  of  ground  known  as 
"No.  70  South  Street,"  (the  premises  in  question,)  in  trust,  during  the 
lives  of  L.  A.  Pollock,  wife  of  W.  J.  Pollock,  and  Eddy  Shipley;  that 
they  should  rent  the  same,  and,  after  paying  taxes  and  other  charges 
thereon,  to  apply  the  net  rents  to  the  use  of  said  L.  A.  Pollock  and 
Eddy  Shipley,  during  their  joint  lives;  and  on  the  death  of  either  of 
them,  leaving  the  other  surviving,  and  without  leaving  issue,  the 
whole  of  said  net  rents  to  be  applied  to  such  survivor,  for  life,  but, 
if  leaving  issue  surviving,  then  half  of  the  net  rents  to  be  applied 
to  the  use  of  such  issue;  and,  upon  the  death  of  the  survivor,  then  upon 
the  further  trust  that  said  executors,  or  the  survivor  of  them,  should 
convey  the  said  store  and  lot  of  land  to  the  lawful  issue  of  said  L. 
A.  Pollock  and  Eddy  Shipley,  per  stirpes,  in  equal  shares,  or  to  the 
lawful  issue  of  such  one  of  them  as  shall  have  died,  leaving  lawful  issue 
surviving;  but,  if  they  should  leave  no  lawful  issue  them  surviving, 
then  in  trust  to  convey  the  same  to  the  trustees  of  the  Bahway  Library 
Association.  The  testatrix  then  bequeathed  various  sums  of  money  to 
various  persons  and  corporations,  and  also  provided  that  if,  for  any  rea- 
son, any  of  the  devises  or  bequests  should  lapse,  or  fail  to  vest,  then 
every  such  devise  and  bequest  should  revert  to,  and  form  part  of,  her 
residuary  estate.  The  testatrix  then  devised  certain  interests  in  certain 
other  property  to  Louis  Pollock,  and  disposed  of  all  the  rest  and  re?i'^i:p 
of  her  property,  both  real  and  personal,  whatsoever  and  wheresoever,  lo 
certain  persons  named  in  the  residuary  clause;  and  by  the  last  clause 
she  appointed  four  persons,  and  the  survivors  and  survivor  of  them,  ex- 
ecutors of  her  last  will  and  testament,  with  full  power  to  sell  and  convey 
all  her  real  estate  in  such  manner,  and  upon  such  terms,  as  they  might 
think  proper.  The  testatrix  subsequently  executed  a  codicil  for  this 
will,  which  does  not  bear  upon  the  questions  involved  in  this  action. 
Said  Shotwell,  having  executed  a  written  contract  with  reference  to  the 
purchase  of  the  premises  in  question  with  one  Haynes,  in  June,  1887, 
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presented  to  the  supreme  court  of  the  state  of  New  York,  at  a  special 
term  thereof,  his  verified  petition,  asking  for  an  order  authorizing  him 
to  make  sale  of  the  property  No.  70  South  street,  and  to  hold  the  pro- 
ceeds thereof  under  the  trusts  mentioned  in  said  will;  and  such  proceed- 
ings were  thereupon  had  that  an  order  was  made  by  the  court  granting 
the  prayer  of  the  petition.  In  January,  1888,  the  said  Shotwell,  as  sole 
surviving  executor  and  trustee  under  the  last  will  and  testament  of  Lucy 
H.  Eddy,  deceased,  attempted  to  convey  the  premises  in  question,  by 
virtue  of  the  authority  conferred  upon  him  by  the  order  of  the  supreme 
court,  to  said  Haynes,  and  received  the  consideration  named  in  said 
deed,  namely,  $32,500.  It  having  been  ascertained  that  the  proceed- 
ings taken  by  the  surviving  executor  were  ineffective  to  confer  the  power 
upon  him  to  make  the  sale  attempted  to  be  made  to  Haynes,  said  exec- 
utor, claiming  to  act  under  the  power  of  sale  conferred  by  said  will,  ex- 
ecuted a  further  deed  in  confirmation  and  support  of  the  title  which  he 
had  thus  attempted  to  convey.  The  learned  referee,  holding  that  no 
authority  to  convey  was  conferred  by  the  proceedings  of  the  supreme 
courty  and  that,  as  far  as  the  premises  in  question  are  concerned,  no 
power  of  sale  was  contained  in  the  will,  and,  if  there  was  such  a  power 
therein  contained,  there  was  no  valid  exercise  of  such  power,  dismissed 
the  plaintiff's  complaint;  and  from  the  judgment  thereupon  entered  this 
appeal  is  taken. 

It  is  conceded  upon  the  argument  of  this  appeal  that  the  proceedings 
in  the  supreme  court,  under  the  authority  of  which  the  executor  claimed 
to  have  executed  the  first  deed,  were  a  mere  nullity.  But  it  is  claimed 
that  the  deed  given  in  January,  1888,  which  recit^  that  it  was  given  in 
pursuance  of  the  authority  conferred  by  the  supreme  court,  was  a  valid 
execution  of  the  power  of  sale;  the  claim  being  based  upon  the  statute, 
(1  Rev.  St.  p.  737,  §  124,)  which  reads  as  follows: 

"Every  iDBtrument  executed  by  the  grantee  of  a  power,  conveying  an  estate  or 
creating  a  charge  which  said  grantee  would  have  no  right  to  convey  or  create  un- 
less by  virtue  of  said  power,  shall  be  deemed  a  valid  execution  of  the  power, 
although  such  power  be  not  recited  or  referred  to  therein." 

This  claim  we  do  not  think  to  be  well  founded,  but  that  the  statute 
refers  only  to  those  cases  where  the  grantee  executes  the  instrument,  but 
nowhere  refers  to  the  source  from  which  he  claims  to  derive  the  author- 
ity so  to  do.  In  a  case  where  a  person,  in  an  instrument,  expressly 
states  tliat  he  proposes  to  execute  a  certain  power,  which  he  believes  to 
have  been  given  him,  and  has  no  intention  of  executing  another  power, 
which  he  does  not  believe  he  possesses,  it  does  not  seem  to  us  that  the 
statute  will  hold  the  instrument  executed  to  be  an  exercise  of  a  power 
which  the  maker  of  the  instrument  did  not  believe  he  possessed,  and  had 
no  intention  of  exercising,  as  is  shown  by  the  instrument  itself. 

But  the  question  as  to  the  subsequent  deed  executed  by  the  executor, 
wherein  he  purported  to  exercise  the  power  of  sale  conferred  upon  him 
by  the  will,  stands  upon  a  different  basis,  and  seems  to  us  to  be  a  valid 
exercise  of  such  power,  if  such  power  was  conferred.  The  executor  had 
received  the  consideration  money  for  the  premises.  He  was  under  obli- 
gation to  convey,  by  his  written  contract,  and  hence  could  have  beeuj 
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ooxnpelled,  by  the  person  to  whom  he  had  attempted  to  convey,  to  fu 
fill  his  contract,  and  execute  the  power  of  sale,  and  convey  the  premise 
even  though  he  had  not  attempted  to  do  so  by  reason  of  the  prooeediai 
taken  in  the  supreme  court.  The  mere  fact  that  such  proceedings  ha 
been  taken,  and  it  had  been  erroneously  believed  that  the  power  to  coi 
vey  had  been  thereby  conferred,  in  no  manner  affected  the  power  of  it 
surviving  executor  to  contract  for  the  sale  of  the  property,  or  to  oonve 
the  same,  if  a  power  of  sale  had  been  conferred  upon  him  by  the  wil 
The  learned  referee  came  to  the  conclusion  that  there  was  no  title  coi 
veyed  by  this  attempted  exercise  of  the  power  of  sale,  because  no  sue 
power  was  conferred  upon  the  executor  by  the  will ;  the  power  of  sa] 
therein  referred  to  being  only  given  to  him  for  the  purposes  of  conve 
sion,  and  with  a  view  to  the  distribution  of  the  proceeds  of  the  sale  < 
the  realty  among  the  several  residuary  legatees,  and  that  the  premise 
in  question  being  specifically  devised  in  trust,  and  there  being  no  necei 
eity  for  exercising  the  power  of  sale  upon  this  property  for  the  purpose 
of  distribution,  no  right  to  the  exercise  of  the  power  existed,  citing  s 
authorities  Morse  v.  Morse,  85  N.  Y.  59,  and  Fisher  v.  Banta,  66  N.  \ 
468.  An  examination  of  those  cases  will  show  that  they  differ  ver 
materially  from  the  case  at  bar.  In  the  case  of  Fisher  v.  Banta,  by 
codicil  to  the  will,  the  testator  directed  his  executors  to  sell  all  his  rei 
estate;  and  it  was  held,  in  an  action  for  the  construction  of  the  will 
that,  there  being  no  purpose  for  the  sale  expressed  in  the  codicil,  tb 
fair  inference  was  that  it  was  for  the  purposes  of  division,  the  executoi 
being  directed  to  divide  his  real  estate  equally  between  the  sons  of  th 
testator.  In  the  Morse  Case  it  was  held  that  the  power  of  sale  in  th 
will  in  question  was  conferred  for  the  purposes  of  conversion,  althoug 
not  so  expressly  declared,  and  this  arises  from  the  fact  that  the  executoi 
were  required  to  pay  over  one  sixth  of  his  residuary  estate  to  a  trustee 
which  they  could  only  do  by  making  a  division.  But  in  the  will  in  th 
case  at  bar  there  is  no  direction  to  divide,  no  share  to  be  taken  out,  an 
nothing  which  can  possibly  indicate  that  the  power  of  sale  was  to  appl 
to  the  residuary  estate,  and  not  to  the  other  real  estate  of  which  the  tet 
tatrix  died  seised,  except  the  single  iact  that  in  the  drawing  of  the  it 
strument  the  clause  conferring  the  power  of  sale  is  more  nearly  situate 
to  the  residuary  clause  than  to  the  clause  creating  the  trust  which  ha 
been  spoken  of.  By  the  second  clause  of  the  will  the  real  estate  con: 
posing  the  trust  is  devised  to  the  executors  upon  the  trusts  therei 
named.  By  the  seventh  clause,  aU  the  rest  and  residue  of  the  testatrix 
estate  is  devised  and  bequeathed  to  certain  individuals  named,  with 
provision  at  the  end  of  the  clause  that,  if  either  of  the  legatees  shoul 
not  be  living  at  the  time  of  the  decease  of  the  testatrix,  the  share  the; 
would  have  had  if  living  should  descend  to  and  vest  in  their  children  pe 
stirpes;  and  then,  in  a  separate  clause,  the  executors  are  appointed,  an^ 
the  power  of  sale  conferred.  There  is  no  intimation,  as  already  stated 
of  any  idea  of  division  by  the  executors.  The  devise  of  the  residuar 
estate  is  as  direct  to  the  residuary  legatees  as  it  possibly  could  be,  am 
at  the  very  end  of  the  will  is  given  a  general  power  of  sale.  Now,  i 
was  undoubtedly  the  intention  of  the  testatrix  that  that  power  of  ssd 
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thould  apply  to  all  her  leal  estate,  to  beexBrdsed  in  eaee  najnnkatsma 
ooDtiogency  might  arise.  She  e^ideDtly  intended  that  the  residuary  dev<- 
isees  should  take  her  real  estate  under  the  will,  because  she  talks  about 
the  share  of  a  deceased  residuary  devisee  descending  to  his  children; 
and  to  hold  that  the  power  of  sale  only  applies  to  the  residuary  estate 
seems  to  be  restricting  it  in  a  manner  which  the  testatrix  has  not  only 
not  provided  for,  but  probably  did  not  contemplate. 

It  may  be  urged  that,  in  the  clause  creating  the  trust,  there  is  a  pro- 
vision  that  upon  the  termination  of  the  trust  the  trustees  shall  convey 
the  property  devised  in  trust  to  the  ultimate  beneficiaries.  But,  in  re- 
spect to  the  property  devised  to  the  residuary  legatees,  there  is  no  pro- 
vision whatever  for  the  title  vesting  in  the  executors  for  any  purpose 
whatever,  but  a  mere  naked  power  is  conierred  upon  them.  In  the 
one  case,  they  take  the  title  to  the  property.  In  the  other,  they  are 
mere  donees  of  a  power.  And  one  would  think,  if  a  power  of  sale  was 
intended  to  apply  to  one  class  of  property,  rather  than  the  other,  it 
woQld  be  to  that  property,  the  title  of  which  was  vested  in  them,  rather 
than  to  property,  the  title  to  which  it  was  the  apparent  intention  of  the 
testatrix  to  confer  directly  upon  the  beneficiaries  by  will. 

But  it  is  further  urged  upon  the  part  of  the  respondent  that  Shotwell 
had  no  right  to  act  as  executor  in  the  exercise  of  the  power  of  sale  con- 
ferred by  the  will  over  real  estate  situated  in  this  state.  It  might  be 
sufficient,  in  answer  to  this  suggestion,  to  call  attention  to  the  fact  that, 
although  there  is  a  provision  for  the  issuing  of  ancillary  letters  testa- 
mentary in  this  state  in  the  cases  of  wills  of  personal  property  which 
have  been  admitted  to  probate  in  other  countries,  no  such  provision  is 
made  in  respect  to  wills  of  real  property  situated  within  this  state. 
Section  2703  of  the  Code  provides  that  where  real  property  situated 
within  the  state,  or  an  interest  therein,  is  devised  or  made  subject  to  a 
power  of  disposition  by  a  will  duly  executed  in  conformity  with  the 
laws  of  this  state,  of  a  person  who  was  at  the  time  of  his  death  a  resi- 
dent elsewhere  within  the  United  States,  and  such  will  has  been  admit- 
ted to  probate  within  the  state  or  territory  where  the  decedent  so  resided, 
and  is  filed  or  recorded  in  the  proper  office,  as  prescribed  by  the  laws 
of  that  state  or  territory,  a  copy  of  such  will,  or  of  the  record  thereof, 
and  of  the  proofs  or  of  the  record  thereof,  authenticated  as  prescribed 
bj  this  article,  may  be  recorded  in  the  ofSce  of  the  surro^^ate  of  the 
county  of  this  state  where  such  real  property  is  situated ;  and  such  rec- 
(xd  in  the  office  of  such  surrogate,  or  an  exemplified  copy  thereof,  shall 
be  presumptive  evidence  of  such  will,  and  of  the  execution  thereof,  in 
any  action  or  special  proceeding  relating  to  such  real  property.  There 
is  no  provision  for  the  issuing  of  letters  testamentary  upon  such  a  will, 
it  evidently  being  the  intention  of  the  legislature  that  the  existence  of 
the  power  should  be  evidenced  by  the  record  here;  and  whether  the 
donee  of  the  power  had  qualified  himself  to  exercise  it  was  to  be  deter- 
mined by  what  has  been  done  at  the  place  of  the  probate  of  the  will. 
Bnt,  even  if  this  were  not  so,  we  think  that  the  surviving  executor  had 
the  power  to  execute  this  power  of  sale.  It  would  seem  that  this  power 
was  not  conferred  upon  the  executors  named  in  the  will  virtu  te  officii. 
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but  that  it  was  a  personal  trust,  and  such  power  was  given  them  in  m 
capacity  distinctly  different  from  their  duty  as  executors;  and  therefore 
their  right  to  convey  under  the  power  of  sale  depended  upon  the  will 
itself,  and  not  upon  the  issuing  of  letters  testamentary  in  the  state  oi 
New  York.  This  principle  is  recognized  in  the  case  of  Mott  v.  Acker- 
man,  92  N.  Y.  639.  It  was  there  held  that  where  the  power  granted^ 
or  the  duty  involved,  implied  a  personal  confidence  reposed  in  the  indi- 
vidual, over  and  beyond  what  is  ordinarily  implied  by  the  selection  oC 
an  executor,  the  power  and  duty  are  not  those  of  an  executor  virtaie 
officii,  and  do  not  pass  to  an  administrator  with  the  will  annexed.  Id 
the  case  at  bar  the  power  of  sale  was  conferred  upon  these  individuals 
as  individuals,  and  not  as  executors,  and  a  discretion  was  reposed  in 
them  which  could  be  exercised  by  nobody  else.  It  therafore  woold 
seem  that,  by  the  conveyances  executed  by  the  surviving  executor,  m 
complete  title  was  vested  in  the  grantee  in  those  deeds.  The  judgment 
should  be  reversed,  and  a  new  trial  ordered,  with  costs  to  appellant,  to 
abide  event.    All  concur. 


PEOPLE  ▼.  CALVERT. 

(Supreme  Court,  General  Term,  Second  Department    February  18, 1898.) 

1.  Burglary— Intent  to  Steal— Evidence. 

On  a  prosecution  for  burglary  It  appeared  tbat  defendant,  during  the  daj-- 
time,  entered  the  baU  door  of  an  apartment  house,  which  had  been  lockM» 
and  that  he  went  out  immediately  on  being  discovered.  Held,  that  the  ivry 
were  justilied  in  finding  that  such  entry  was  with  intent  to  steal,  where  It 
further  appeared  that  about  a  week  later  he  again  went  to  the  house,  and. 
attempted  to  deliver  to  the  woman,  who  alone  occupied  it  during  the  day- 
time, a  decoy  letter,  to  induce  her  to  leave  the  house,  and  that  on  nis  armft 
a  day  or  two  later  a  key  was  found  in  his  possession  which  fitted  the  batt 
door. 

t.  Same— Indictment— Occupant  of  Apartment  House.  * 

The  indictment  properly  charged  the  burglary  to  have  been  of  the  dwell- 
ing house  of  the  woman  who  alone  occupied  the  apartment  house  during  itkm^ 
daytime,  and  who  had  locked  the  hall  door  for  her  protection. 

8.  Same— Breaking  Hall  Door. 

Pen.  Code,  §  503,  which  provides  that  each  separate  and  distinct  apart- 
ment of  a  building  so  constructed  as  to  be  occupied  by  different  tenants- 
shall  be  considered  a  separate  building,  does  not  render  defective  an  indict- 
ment which  charges  the  breaking  in  of  the  hall  door  of  an  apartment 
house  as  a  burglary  against  the  occupant  of  one  of  such  apartments,  all  lh« 
others  being  vacant. 

Appeal  from  court  of  sessions,  Kings  county. 

George  Calvert  was  convicted  of  burglary,  and  appeals.     Affirmed^ 

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 

William  J.  Courtney,  for  appellant. 

James  W.  Ridgway,  Dist.  Atty.,  and  John  F.  Clarke,  Asst.  Diai^ 
Atty.,  for  the  People. 

BARNARD,  P.  J.  The  defendant  was  indicted  for  burglary  » 
breaking  and  entering  the  dwelling  house  of  one  Kate  Higgins  oi» 
the  24th  of  March,  1892.     The  proof  shows  that  Kate  Higgins  lived 
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with  her  husband  at  No.  60  Heywood  street,  Brooklyn.  She  lived 
in  an  apartment  house  in  which  there  were  three  separate  apart- 
ments, but  only  one  was  occupied  by  her  on  the  second  floor.  On 
the  24th  of  March,  1892,  the  lower  hall  door  was  locked.  Mrs. 
Higgins  heard  a  noise  in  the  lower  hall.  She  opened  her  door  from 
ihe  top  of  the  stairs,  and  saw  the  defendant  ip  the  hall.  He  immedi- 
ately went  out  upon  seeing  her.  This  was  at  midday,  and  Mrs.  Hig- 
gins was  alone  in  the  house.  At  about  the  same  hour  on  the  2d  of 
April,  1892,  he  again  went  to  the  house,  and  rang  the  bell.  Mrs. 
Higgins  did  not  go  down  to  answer  the  bell,  but  stood  at  the  window, 
and  saw  the  defendant  take  a  piece  of  paper  from  his  pocket.  The 
defendant  was  arrested  on  the  4th  of  April,  1892,  and  there  was  found 
^•n  him  a  key  which  fitted  the  Higgins'  front  door,  and  a  letter  writ- 
ten in  these  words: 

'"Dear  Madam:  Your  husband  met  with  a  very  serlons  accident  on  Broadway, 
and  is  now  in  Bt  Katharine's  Hospital.  Come  at  qaick  at  possible,  without 
^elay. 

*No.  60  Hajwood  Street. " 

Mrs.  Higgins'  husband  had  met  with  no  accident,  and  was  not  taken 
to  St.  Katharine's  Hospital.  The  proof  was  sufficient  to  sustain  the 
indictment  as  to  the  burglarious  entry  on  the  24th  of  March,  1892. 
He  had  a  key  afterwards,  which  fitted  the  lock,  and  there  is  no  doubt 
but  that  he  got  in  by  means  of  this  key.  The  jury  were  called  upon 
to  find  his  motive,  and  there  can  be  but  one  conclusion, — that  he  entered 
to  steal.  The  intent  of  the  defendant  is  made  still  clearer  by  the  fact 
that  he  attempted  to  deliver  a  decoy  letter  to  get  Mrs.  Higgins  to  leave 
tier  house,  so  that  with  the  key  he  had  he  could  again  enter,  in  her 
absence,  and  rifle  the  house.  The  judge  committed  no  error  in  his 
qaestion  to  the  jury  as  to  what  the  prisoner  entered  the  house  for.  He  left 
the  answer  to  the  jury.  The  burglary  was  properly  charged  and  proven 
as  against  Mrs.  Higgins.  She  was  the  only  occupant  of  the  house, 
and  the  front  door  was  her  sole  protection,  and  entry  there  was  aimed 
^  Mrs.  Higgins  and  no  other  p>erBon.  She  locked  the  door,  and  it  was 
an  offense  against  her  possession  for  the  defendant  to  break  it  open 
with  intent  to  steal.  Neither  section  503^  of  the  Penal  Code  nor  the 
case  of  Rodgers  v.  People,  86  N.  Y.  360,  is  against  this  view.  The  con- 
viction and  judgment  should  therefore  be  affirmed.     All  concur. 

■Section  503  of  the  Penal  Code  is  as  follows:  "If  a  building  is  so  constructed 
«■  to  consist  of  two  or  more  parts,  intended  to  be  occupied  by  different  ten- 
ants, usually  lodging;  therein  at  night,  each  part  is  deemed  the  separate  dwell- 
ing house  of  a  tenant  occupying  the  same.  If  a  building  is  so  constructed  as 
to  consist  of  two  or  more  parts,  occupied  by  different  tenants  for  any  purpose, 
«ach  part  or  apartment  is  considered  a  separate  building,  within  the  meaning  of 
tkifl  chapter.* 
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(67  Hun,  145.) 

UNDSLEY  ▼.  VAN  CORTLANDT  9i  aL 

(Sopreme  Court,  General  Term,  Second  Department    Febmary  18, 1808.) 

1.  Judgment— Offer  bt  DBFENDtAivT--6BRvicB. 

Under  Code  Civil  Proc.  §  788.  prodding  that  on  an  oflTer  of  Judgment  by  de- 
fendant plaintiff  may  file  the  Bommooa.  complaint,  and  offer,  with  proof  of 
acceptance,  and  thereupon  the  clerk  must  enter  Judgment  accordingly,  |iroof 
of  service  of  the  summons  need  not  be  filed. 

B.  Same— Fraud— Preferenobb. 

The  Judgment  having  been  entered  on  an  honest  debt,  wholly  due,  the  fact 
that  defendant  was  the  son  of  the  plaintiff  in  that  action,  and  that  the  pur- 
pose of  the  parties  may  have  been  to  obtain  a  preference,  will  not  avoid 
Judgment 

t.  Same— EviDBNCB. 

The  fact  that  within  10  days  after  execution  was  issued  on  the  Judgment 
it  was  returned;  that  immediately  an  order  was  obtained  against  defendant 
in  supplemental  proceedings,  under  which  he  was  examined  the  same  day, 
and  on  the  same  day,  at  the  close  of  the  examination,  a  receiver  was  ap- 
pointed,—shows  thsA  the  judgn»ent  delHor  was  facilitating  tlie  proceedlnga. 
yet  there  was  nothing  illegal  in  that,  unless  there  was  fraudulent  intent,  aad 
evidence  that  the  son  declared  his  intention  to  beat  plaintiff  is  insuffleient  to 
show  such  intent,  it  appearing  that  the  father  knew  nothing  of  the  atate- 
ment,  and  there  being  nothing  to  Justify  a  finding  of  fraud  agslnst  hin. 

Appeal  from  special  term,  Westchester  county. 

Action  by  Augustus  N.  lindsley  against  Hjanry  W.  Van  CSortlandt 
and  others  to  set  aside  a  bill  of  sale  and  certain  judicial  proceedings  on 
the  ground  of  fraud  against  creditors.  From  a  judgment  in  £avor  of 
plaintiff,  defendants  app)eal.     Reversed. 

Argued  before  BARNAfiD,  P.  J.,  and  PRATT,  J. 

Reeve  &  Scrugham,  for  appellant  Augustus  Van  Cortlandt. 
John   H.    Ferguson,  for  appdlanls   Henry  W.  Van  Gorflandt  and 
Hall  B.  Waring. 

Ruddi  Hunter  &  Wilder,  for  rcBpoodent. 

PRATT,  J.  I  am  unable  to  concur  in  the  conclusions  reached  by  the 
learned  trial  judge  in  this  cause.  The  action  was  brought  to  set  aside  a 
bill  of  sale  and  certain  judicial  proceedings  on  the  theory  that  they  were 
fraudulent  as  against  creditors.  The  controlling  facts  have  been  found 
or  appear  by  evidence  substantially  undisputed.  Young  Van  Cort- 
landt  owed  his  father  $7,988.50  on  July  20,  1891.  He  also  owed 
the  plaintiff  quite  a  sum,  the  precise  amount  not  being  important,  in 
my  view  of  the  questions  here  involved.  He  on  that  day  sold  certain 
property  to  his  father  by  a  bill  of  sale  apparently  regular  on  its  face,  in 
consideration,  therein  expressed,  of  $728.35,  which  sum  was  immedi- 
ately credited  by  the  father  in  redaction  of  this  debt,  thus  leaving  the 
debt  $7,260.15.  The  father  immediately  entered  into  possession  of 
these  goods,  and  there  is  no  evidence  that  he  did  not  maintain  it.  The 
sum  mentioned  as  a  consideration  in  the  bill  of  sale  was  a  fair  price  for 
the  goods  covered  thereby.  So  much  appears  by  the  findings.  The  de- 
fendants each  requested  the  court  to  find  that  on  the  same  day  the  father 
commenced  an  action  in  this  court  against  the  son  to  recover  $7,060.16. 
The  court  refused  so  to  find  on  the  request  of  the  father,  and  omitted  to 
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pass  on  a  like  request  by  the  other  defendant*  The  nqaeet  was  un- 
doabtedly  maierial,  as  will  presently  appear.  There  oan  be  no  question 
bnt  that  the  action  was  commenced  on  that  day.  The  son  swore  that 
the  summons  was  served,  but  did  not  state  the  date.  But  the  findings 
show  that  on  the  20th  day  of  July,  1891,  the  son  appeared  in  person  in 
the  action,  and  offered  judgment  for  $7,260.15,  with  costs,  and  that 
this  offer  was  accepted  on  the  same  day.  These  facts  appeared  without 
contradiction  by  the  affidavit  of  the  father's  attorney,  and  also  by  due 
acknowledgment  of  both  the  offer  and  acceptance,  all  attached  to  the 
judgment  roll.  Judgment  was  entered  July  21,  1891,  on  these  papers 
and  upon  the  summons  and  complaint,  which  was  verified  on  the  20th. 
But  no  proof  of  service  of  th6  summoub  was  originally  filed  with  the 
judgment  roll.  The  letter  of  the  Code  did  not  require  such  proof  of 
service*  It  provides  that  plaintiff  may  file  the  summons,  complaint, 
and  offer  with  proof  of  acceptance;  and  thereupon  the  clerk  must  "enter 
judgment  accordingly*"  It  is  thus  plain  that  the  judgment  roll  included 
everything  required  by  the  statute,  and  showed  that  tbe  action  was 
actually  commenced  on  July  20, 1891. 

It  is  suggested  that  the  praetice  required  that  the  sum  mens  must  have 
been  actually  served  before  the  offer  could  have  been  properly  made,  on 
the  authority  of  Trier  v.  Herman,  115  N.  Y.  163,  21  N.  E.  Rep.  1034. 
The  answer  is  threefold:  (1)  This  case  decides  no  such  point.  That 
precise  question  was  not  involved  in  that  case.  The  learned  court 
simply  and  incidentally  remarked  obiter  that  the  plaintiff  ''must  pur- 
sue the  practice  prescribed."  (2)  The  Code  (section  738)  does  not 
require  filing  of  the  proof  of  service  of  the  summons;  hence  this 
judgment  was  regular  on  its  face  without  that  proof*  (8)  At  most 
the  plaintiff  in  such  a  judgment  must  prove  the  service,  if  required, 
but  not  necessarily  by  the  judgment  roll;  and  he  did  prove  it  by  the 
son's  oath  as  a  witness  on  this  trial.  Of  course^  his  statement  raised 
the  question  of  his  credibility,  but  the  circumstances  satisfy  my  mind 
that  the  statement  was  true.  And  again,  pending  the  trial  of  this 
action,  the  court,  on  special  motion  in  the  father's  action,  allowed  him 
to  file  the  affidavit  of  service  of  that  summons,  and  directed  the  clerk 
to  attach  it  to  the  judgment  roll  nunc  pro  tunc.  See  White  v.  Bo- 
gart,  73  N.  Y.  256.  I  think  this  supposed  irregularity  had  some 
influence  upon  the  decision.  Its  twenty-eighth  paragraph  states  with- 
out limitation  or  qualification  that  this  judgment  was  irregular,  illegal, 
and  void.  The  defendants  excepted  to  this  finding.  What  the 
insularity  was,  in  what  respect  it  was  illegal,  and  how  it  was  void, 
are  matters  which  are  difficult  to  understand.  Here  was  an  honest 
debt,  covered  by  what  seems  to  me  a  perfectly  regular  judgment. 
Possibly  the  purpose  of  the  parties  may  have  been  to  obtain  a  pref- 
erence, but  that  was  not  a  wrong  per  se.  Beards  v.  Wheeler,  76  N. 
Y.  213.  So,  too,  circumstances  might  exist  which  would  satisfy  the 
court  that  it  was  entered  in  pursuance  of  a  scheme  to  defraud  credit- 
ors, but  such  an  inference  would  require  most  convincing  proof  of 
fraudulent  intent  on  the  part  of  both  parties  in  a  case  where  the  judg- 
ment was  entered  upon  an  honest  debt,  justly  and  wholly  due. 
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An  execation  was  issued  on  this  judgment  July  21|  1891,  to  th( 
sheriff  of  the  county  where  the  judgment  debtor  resided,  which  w& 
returned  on  or  before  August  1,  1891,  and  on  that  day  an  order  wa; 
obtained  against  him  in  supplemental  proceedings  granted  by  th< 
county  judge  of  that  county,  under  which  he  was  examined  before  tha 
judge  on  the  same  day,  and  on  the  same  day,  at  the  close  of  the  exam 
ination,  an  order  was  made  by  the  same  county  judge  appointing  Mr 
Hall  a  receiver  of  the  judgment  debtor's  property,  and  the  receiver  dul; 
qualified  August  8,  1891.  These  dates  unquestionably  show  that  th( 
judgment  debtor  was  facilitating  these  proceedings,  but  there  was  nothinj 
illegal  or  fraudulent  in  that,  unless  there  was  a  fraudulent  intent.  Thi 
county  judge  had  jurisdiction  to  make  this  order  for  this  examination 
(Code,  §  2434;)  and  because  the  application  was  made  '^at  the  dose  o 
the  examination"  he  unquestionably  had  jurisdiction  to  make  th 
order  appointing  the  receiver,  (section  2464.)  The  case  does  no 
affirmatively  show  that  this  order  was  filed,  but  we  cannot  presume  sucl 
an  omission  in  view  of  the  receiver's  subsequent  qualification  and  pre 
ceedings.  The  title  of  the  judgment  debtor's  property,  therefore,  vested 
in  the  receiver.  Section  2468.  Subsequently  (August  15,  1891)  th 
receiver  applied  to  the  county  court  of  that  county  by  petition,  and  iha 
court  assumed  to  make  an  order  instructing  him  to  sell  the  property  L 
his  hands.  This  may  have  been  wrong,  (section  2471,)  but  this  actioi 
did  not  hinge  upon  that  point,  as  will  presently  appear.  In  the  meai 
time  the  plaintiff  sued  on  his  debt,  and  on  August  31,  1891,  obtained 
an  attachment,  which  was  delivered,  based  on  allegations  that  the  soi 
had  fraudulently  disposed  of  his  property.  That  attachment  was  dc 
livered  to  the  sheriff  of  the  same  county,  and  was  served  on  the  receiver 
who  was  then  in  possession  of  the  property  formerly  owned  by  the  son 
The  plaintiff  then  commenced  this  action,  the  object  of  which  was  to  al 
tack  the  bona  fides  of  the  bill  of  sale  to  the  father,  and  these  judicis 
proceedings  in  his  favor,  and  to  have  them  adjudged  irregular,  ill^al 
and  void;  and  the  court  has,  in  substance,  held  them  not  only  fraud u 
lent,  but  irregular  and  illegal.  For  reasons  already  stated,  they  wer 
not  irregular,  and  it  was  error,  as  it  seems  to  me,  that  they  should  hav 
been  thus  adjudged.  Nor  were  they  void,  except  on  the  theory  tha 
they  were  fraudulent  as  against  the  plaintiff.  This  remark,  of  course 
does  not  apply  to  the  order  of  the  county  clerk  instructing  the  receiver 
who  was  doubtless  subject  to  the  direction  of  this  court*  Code, 
2471.  But  no  harm  has  been  done  in  that  regard,  because  the  plaintif 
applied  to  this  court  in  this  action  for  and  obtained  an  injunction 
and  the  court  has,  on  hearing  the  parties,  permitted  the  receive 
to  collect  the  assets,  and  directed  that,  when  he  realized  $1,890 
that  sum  should  be  paid  into  this  court,  and  the  injunction  wn 
dissolved  on  the  subsequent  payment  of  that  sum.  Now,  T  fai 
to  detect  any  evidence  upon  which  to  adjudge  any  bad  &ith  oj 
the  part  of  the  receiver,  and,  since  the  judgment  holds  all  these  pre 
ceedings  void,  there  was  an  error  committed  against  him  which  call 
for  reversal  and  a  new  trial.  Perhaps  the  direction  by  the  county  coui 
was  invalid,  but  his  appointment  was  undoubtedly  valid;  and,  since  h 
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has  acted  in  good  faith,  he  was  entitled  to  the  protection  of  the  court. 
There  was,  therefore,  no  reason  why  he  should  have  been  ignored,  or 
for  the  appointmeqt  of  a  new  receiver. 

In  the  next  place,  I  think  the  decision  proceeds  upon  the  theory  of 
the  ill^ality  and  irregularity  of  the  bill  of  sale  to  and  proceedings  in 
&vorof  the  father.  The  findings,  in  that  particular,  are  erroneous,  and 
there  should  be  a  reversal  and  new  trial  in  favor  of  all  parties  on  that 
ground. 

In  the  next  place,  the  finding  of  fraud  seems  so  interwoven  with  this 
theory  of  irregularity  and  illegality  that  f  am  satisfied  that  a  new  trial 
should  be  ordered  on  that  ground. 

In  the  next  place,  when  we  consider  the  evidence  of  fraud  itself,  it 
eeems  limited  to  the  son.  There  was  evidence  that  he  declared  to  one 
witness  that  he  intended  to  "beatQus," — evidently  referring  to  plaintiff; 
but  the  father  was  not  present,  and,  for  aught  that  appears,  knew  noth- 
ing about  that  statement.  Nor  can  I  see  any  evidence  which,  in  my 
judgment,  justifies  the  finding  of  fraud  against  the  &ther.  Here  was  a 
perfectly  valid  claim  by  the  father  against  the  son,  which  was  paid  to 
the  extent  of  $728.35  by  this  bill  of  sale, — a  transaction  which  both  of 
them  had  a  right  to  make.  So,  too,  the  judgment  and  subsequent  pro- 
ceedings were  based  upon  indebtedness  actually  found.  If  these  pro- 
ceedings had  not  been  thus  supported  by  truth,  equity,  and  justice,  there 
might  be  ground  for  imputation  of  fraud  against  the  father  as  well  as 
the  son.  But  the  fact  is  the  other  way,  and  the  utmost  that  can  be  said 
is  that  the  son  intended  to  prefer  the  father,  and  the  father  wanted  to 
be  preferred,  and  they  were  co-operating  to  that  end.  Of  course,  I  do 
not  mean  to  say  that  there  may  not  be  fraud  in  such  a  case,  but  I  sim- 
ply hold  that  there  must  be  some  other  evidence  of  it, — something  more 
than  here  appears  to  connect  the  father  with  a  fraudulent  intent  on  the 
part  of  the  son,  if  even  that  exist.  True  enough,  their  relations  require 
U8  carefully  to  scrutinize  their  dealings,  and  perhaps  to  treat  them  with 
suspicion;  but  suspicion  is  not  proof  of  fraud.  It  must  be  proved,  not 
by  sumiise,  but  by  evidence  which  rises  above  the  realm  of  mere  suspi- 
cion, and  to  the  dignity  of  proof;  otherwise  it  would  be  next  to  impos- 
sible to  sustain  transactions  between  near  relations  upon  any  other 
theory.  The  mere  relationship  would  justify  an  inference  of  fraud,  and 
that  is  going  much  too  far.  It  is  in  this  view  that  I. am  unable  to  ap- 
prove the  disj^osition  of  some  of  tlie  requests  for  findings.  The  refusal 
t)  find  that  tlje  action  was  commenced  July  20,  1891,  in  face  of  this 
proof,  was  certainly  a  technical  error,  and,  in  view  of  the  other  findings, 
»<?t!iKS  to  have  alVected  the  decision.  So,  too,  the  finding;  in  the  decision 
^at  this  hill  of  sale  "was  without  adequate  consideration"  seems  to  mo 
'I'tirt'jy  at  variance  with  the  findin<4  on  the  joint  request  of  the  son  and 
the  receiver  "that  the  sum  niejUioned  as  a  conbideration  in  said  bill  of 
sale  was  a  Jair  price  for  the  goods." 

Finally,  I  am  afraid  that  the  weight  of  authority  is  against  the  main- 
tenance of  this  action  in  any  view.  The  })laintitT  is  a  mere  attaciiing 
creilitor,  and  had  recovered  no  judgment  in  his  attachment  suit  when 
t^is  action  was  conimenced.     He  may,  therefore,  wisely  consider^ the      t 
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.question  whether  or  not  he  will  gain  any  advantage  by  a  retrial  of  the 
action*  See  Galle  v.  Tode,  (Sup.)  14  N.  Y.  Snpp.  531.  In  any  view, 
I  think  the  present  decision  proceeds  on  erroneous  theories,  and  there- 
fore conclude  that  there  should  be  a  new  trial,  with  costs  of  tbia  appeal 
in  favor  of  the  father  to  abide  the  event  of  the  action. 

BARNARD,  P.  J.  The  finding  that  the  judgment  obtained  by  Au« 
gustus  Van  Cortlandt  against  Henry  Van  Cortlandton  the  21st  of  July, 
1891,  was  irregular,  illegal,  and  void  is  not  supported  by  the  evidence, 
The  debt  upon  which  it  was  founded  was  good,  and  it  is  so  found  h^ 
the  trial  court.  The  claim  was  put  into  the  hands  jof  Reeve  &  Schrug- 
ham  for  the  purpose  of  obtaining  a  judgment  upon  it.  WilUam  N. 
Schrugham  served  a  summons  personally  upon  the  defendant,  and  he 
made  an  offer  of  judgment,  which  was  accepted.  In  filing  the  papers  foi 
judgment  no  proof  of  the  service  of  the  summons  was  annexed,  but  the 
summons  and  complaint  and  offer  and  acceptance,  both  acknowledged 
by  the  respective  parties.  The  omission  was  subsequantly  corrected, 
and  the  plaintiff,  Augustus  Lindsley,  was  permitted  to  jGde  proof  o: 
service.  The  judgment  lacks  nothing  in  form.  Was  it  given  to  defrauc 
creditors?  There  is  nothing  to  prove  such  an  intent,  assuming  the  judg 
ment  to  be  valid.  The  plaintiff  immediately  issued  execution  upon  it 
and  obtained  a  receiver.  The  bill  of  sale  of  the  personal  property  givei 
by  Henry  Van  Cortlandt  was  valid.  The  debt  to  hia  father  was  reduoec 
by  this  sale  1728.  Augustus  Van  Cortlandt  took  immediate  possession 
and  has  ever  since  retained  it.  The  receiver  took  possession  of  the  remain 
ing  personal  assets  as  receiver,  and  nnder  the  order  of  the  county  judgt 
proceeded  to  advertise  the  same  at  public  auction,  when  be  was  arrestee 
by  the  injunction  herein.  Augustus  Van  Cortlandt  was  diligent,  and  die 
not  suffer  his  execution  to  become  dormant,  and,  if  he  had  a  good  debt 
he  had  the  same  rights  as  a  stranger.  Upon  the  merits  the  defendant 
are  entitled  to  have  a  reversal  of  this  judgment.  It  seems  to  be  estab 
lished  by  a  long  line  of  authorities  that  the  plaintiff  in  this  action,  no 
being  a  judgment  creditor,  cannot  maintain  it.  Sullivan  v.  Miller.  10( 
N.  Y.  635,  13  N.  E.  Rep.  772;  Briggs  v.  Austin,  129  N.  Y.  208,  21 
N.  E.  Rep.  4;  Frothingham  v.  Hodenpyl,  (N.  Y.  App.)  32  N.  E.  Rep 
240.  The  granting  of  the  order  to  file  the  proof  of  the  service  of  th 
summons  and  complaint  was  clearly  within  the  power  of  the  court,  if  i 
was  necessary.  The  service  was  made  and  the  order  merely  permitte< 
the  filing  of  the  proof  as  if  it  had  been  filed  in  due  time.  I  think  th 
judgment  was  good  without  it.  The  granting  of  the  motion  made  b; 
plaintiff  to  insert  allegations  in  the  complaint  that  the  bill  of  sale  wa 
fraudulent  was  also  proper.  It  could  have  been  proven  without  the  in 
sertion  of  section  4  of  the  complaint  under  the  general  allegations  o 
fraud.  An  act  done  in  fraud  of  creditors  at  about  the  same  time  wil 
be  receivecl  to  show  fraudulent  intent.  The  order  should  be  aflirmed 
without  costs. 

The  judgment  should  be  reversed,  and  the  complaint  dismiased,  witl 
costs. 
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(67  Han,  Ml.) 

MUNK  ▼.  CITY  OP  WATERTOWN. 

(Bopreme  OmaH,  GeoenU  Torni,  Fourth  Department    Febraaiy,  IM.) 

1  CtTIKB— NEOLIOBNCB'DBFBCnYE  PlAN— NOTICB. 

After  a  city  baa  been  notified  of  the  flooding  of  plalntlfPs  premises  by  sew- 
age caused  by  the  insufficiency  of  the  sewers  to  carry  it  off,  the  city  is  liable 
for  subsequent  floodings  under  the  rule  that  where  the  exercise  of  a  Judicial 
and  discretionary  power  by  a  municipal   corporation  results  in  a  direct 

{>hysical  injury  to  the  property  of  an  individual,  which,  from  its  nature, 
s  liable  to  be  repeated  and  continuous,  but  is  remediable  by  a  change  of  plan 
and  the  adoption  of  prudential  measures,  the  corporation  is  liable  for  such 
damages  as  occur  in  consequence  of  its  continuance  of  the  original  canse, 
after  notice,  and  an  omission  to  adopt  measures  to  remedy  the  eyil. 
%  Baiob—Unauthorized  Chanub  of  Plan— Ratifioatiok. 

The  fact  that  no  resolution  of  the  common  council  authorized  a  ehange  in 
the  plan  for  the  construction  of  a  sewer,  as  prepared  by  the  city  engineer,  so 
as  to  conned  with  another  not  originally  intended,  will  not  relieve  the  city 
from  liability  for  the  insufficiency  of  the  new  sewer  to  carry  off  all  the  sewage, 
where  it  appears  that  the  change  was  directed  by  one  of  the  aldermen,  and 
that  the  city  subsequently  ratified  his  act  by  paying  the  contractor  for  his  ad- 
ditional work. 

H  IhBTBUCTIONS — EZCBFTIONB. 

In  an  action  for  damages  resulting  from  defendant's  nejgllgeBoe,  an  excep- 
tion to  so  much  of  the  **  charge  as  says  that  plaintiff  is  entitled  to  damages  for 
the  loss  of  services  of  his  wife  incurred  during  her  sickness  *  alleged  to  hare 
been  caused  by  the  negligence,  and  a  request  to  charge  that  plaintiff  is  not 
entitled  to  recoyer  any  such  damages  on  the  ground  that  ho  has  failed  to  give 
any  evidence  showing  what  damages  were  sustained  by  reason  of  the  lost 
of  siTch  services,  fairly  present  the  question  of  the  sufficiency  of  plaintiff's 
eridenoe  to  entitle  him  to  recover  for  loas  of  aervioes  of  his  wife  during  her 
■ickneaa.  Hardin.  P.  J.,  dissenting. 
4  Damaobs— Loas  of  Wife's  Sbbyiceb— Evidbncb. 

Evidence  that  plaintiff's  wife  was  confined  to  ber  bed  for  two  weeks  during 
n  sickness  caused  by  defendant's  negligence,  and  that  she  had  done  her  own 
work  for  years  previously,  but  not  snowing  the  value  of  such  services,  doea 
not  authorize  damages  for  loss  of  such  services,  in  addition  to  actual  expend- 
itures in  procuring  a  servant  to  take  her  place  during  such  illness. 

Appeal  frooi  circuit  ooart,  Jefferson  county. 

Action  by  Andrew  W.  Munk  against  the  city  of  Watertown  for  dam- 
ages sustained  from  the  flooding  of  his  premises  by  sewage.  There  was 
m.  verdict  of  $250  in  plaintifif's  favor.  From  the  judgment  entered 
thereon,  and  irom  an  order  denying  defendant's  motion  for  a  new  trial, 
made  on  the  judge's  minutes,  defendant  appeals.     Modified. 

Plaintiff  alleges  damages  sustained  to  his  premises,  and  loas  of  services  of  his 
wife  by  reason  of  sickness,  caused  by  the  large  quantities  of  water,  filth,  and 
sewage  being  driven  into  his  cellar  and  upon  his  premises,  situated  on  the  east 
aide  of  Sherman  street,  in  the  city  of  Watertown,  occurring  in  the  months  of 
January,  March.  April,  and  July.  1891.  In  the  year  1890  the  common  council  of 
the  city  of  Watertown  changed  the  system  of  sewage  theretofore  existing,  so  far 
as  it  afTected  the  premises  of  the  plaintiff,  causinir  the  sewer  to  be  torn  up  which 
theretofore  ran  past  the  premises  of  the  plaintiff,  and  inaugurated  proceedings 
for  the  construction  of  a  new  sewer,  with  a  view  of  draining  a  much  larger  ter- 
ritory than  the  old  sewer,  and  with  a  view  of  discharging  the  same  in  a  different 
direction,  through  Sherman  street,  into  what  is  known  as  "Baker  Street  Sewer." 
An  engineer  prepared  plans  and  specifications,  the  contract  was  let  in  pursuance 
thereof,  and  the  work  was  carried  forward,  after  such  proceedings  had  in  the 
common  council,  and  "the  sewer  was  commenced  on  the  9th  day  of  September, 
and  completed  about  the  2dd  day  of  October,  1890. "  According  to  such  plans 
and  specifications,  no  provision  was  made  for  taking  into  such  se^^er  the  large 
quantities  of  water  that  theretofore  had  gathered,  and  subsequently  did  gather, 
in  what  is  known  as  "Camp's  Ditch.*    HoweTer,  during  the  construction  of  th« 
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B6wer.  with  the  knowledge  of  several  ofBcers  of  the  defendant,  and  the  direction 
of  one  of  them,  an  opening  was  made  in  the  sewer  bo  as  to  take  in  the  waters  of 
Camp- 8  ditch;  one  of  the  aldermen  making  the  suggestion  or  request  to  the  par- 
ties in  charge  of  the  construction.  Camp's  ditch  water  was  turned  into  the  sewer 
before  the  completion  of  the  same,  and  before  a  report  was  made  to  the  com- 
mon council  of  the  construction  of  the  sewer,  and  of  the  completion  thereof, 
under  the  terms  of  the  contract,  apparently  with  the  knowledge  of  several  of 
the  officers  of  the  opening  made  to  receive  the  waters  from  Camp's  ditch,  which 
knowledge  they  derived  before  the  report  of  the  engineer,  and  the  claim  of  the 
contractor  for  the  construction  of  the  sewer,  were  received  and  approved.  Evi- 
dence is  given  of  acts  of  the  defendant  subsequently  in  shutting  out  from  the 
sewer  the  water  of  Camp  ditch,  and  of  various  other  acts  and  measures  resorted 
to  by  the  defendant  to  remedy  the  difficulties  which  were  found  to  exist  in  the 
sewers  after  the  completion  of  the  work  by  the  contractor  as  aforesaid.  Evi- 
dence was  given  tending  to  show  that  Camp's  ditch,  at  various  seasons  of  the 
year,  held  large  quantities  of  water  which  was  filthy,  and  drained  a  large  terri- 
tory used  for  gardening  and  other  purposes;  that  the  waters  thereof  were  im- 
pregnated with  drainages  from  manure  and  sewers.  Extensive  evidence  relating 
to  plaintiff's  damage  appears  in  the  case,  and  defendant  produced  evidence  of 
the  orders  of  the  common  council  in  respect  to  a  new  system  of  sewerage,  and 
some  evidence  tending  to  contradict  and  rebut  the  testimony  offered  by  the 
plaintiff  on  the  main  issues  raised  by  the  evidence  of  the  plaintiff. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ, 

John  N.  Carlisle,  for  appellant. 
Elon  R.  Brown,  for  respondent, 

HARDIN,  P.  J.  Upon  the  dose  of  the  evidence  the  trial  jndge 
ruled  that  he  would  submit  to  the  jury — First,  "the  question  of  .the  neg- 
ligence of  the  city  in  not  furnishing  an  outlet  for  the  flow  of  the  Wood- 
ruff, Sherman,  and  Washington  streets  sewer,  so  it  set  it  back  in  the 
premises  of  the  plaintiff  at  the  time  alleged  in  the  complaint,  and 
proved  on  the  trial ;"  and,  second,  "also  on  the  question  of  damages." 
By  this  ruling,  apparently,  all  other  questions  were  eliminated  from 
the  case,  and  those  two  questions  were  presented  to  the  jury  by  a 
charge  which  commented  upon  the  evidence  bearing  upon  those  ques- 
tions. Appellant's  learned  counsel  attempts  to  shield  the  defendant 
from  liability  by  proof  of  certain  plans  and  specifications  which  were 
adopted  by  the  common  council,  and  insists  that  in  the  exercise  of  its 
discretionary  powers  and  functions,  of  a  judicial  nature,  it  should  be 
exempt  from  liability.  He  calls  our  attention  to  numerous  cases  that 
are  reviewed  and  relerred  to  in  Seifert  v.  City  of  Brooklyn,  101  N.  Y. 
136,  4  N.  E.  Rep.  321.     In  that  case,  however,  it  was  held,  viz.: 

"A  municipal  corporation  has  no  riirht.  in  tlie  exercise  of  its  powers  to  de- 
termine when,  wliere,  and  how  to  muUc  improvements,  to  do  so  upon  a  plan 
which  substantially  involves  the  arproprialion  by  it  of  the  properly  of  a  citizen 
to  a  i)ublic  use  without  in:ikini^  (.oiu]iLMi<iation  therefor.  Where  exercise  of  a  ju- 
dicial or  discretionary  power  wy  a  nninicpjil  corporation  results  in  a  direct  and 
physical  injury  to  tiiy  property  of  au  individual,  which,  from  its  nature,  is  liable 
to  be  repeated  and  coutiiiuoMs.  but  is  remediable  by  a  chnni^cof  pinn.  and  the 
adoption  of  prudential  measures,  the  corporation  is  liable  for  such  damages  as 
occur  in  consecjuence  of  its  continuance  of  the  orii^iual  cause  after  notice,  and 
an  omission  to  adopt  measures  to  remedy  the  evil." 

In  that  case  it  is  said : 

"It  does  not  shield  the  corporation  where  injury  results  solely  from  the  de- 
fective manner  in  which  the  authority  was  originally  exercised*  and  from  con- 
tinuance in  wrong  after  notice  of  the  injury."  ^  I 
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In  the  decision  in  Garratt  v.  TrusteeB,  etc.,  (Sup.)  16  N.  Y.  Supp. 
717,  affirmed  82  N.  E.  Rep.  142,  we  do  not  understand  that  the  doc- 
trine of  the  Seifert  Case  is  disturbed.  In  the  Garratt  Case,  in  the  opin- 
ion delivered  in  the  court  of  appeals,  it  is  said : 

"It  18  not  alleged  or  found,  and  there  is  no  request  to  find,  that  the  defendants 
have  omitted  any  doty  which  they  owe  to  the  plaintiff  with  respect  to  the  con- 
struction of  the  gates  or  the  manner  of  their  operation.  It  is  not  found,  and 
there  is  no  request  to  find,  that  in  any  of  these  particulars  the  defendants,  or 
their  predecessors,  have  been  guilty  of  any  negligent  or  unlawful  act " 

In  the  case  in  hand,  evidence  was  given  tending  to  show  negligence 
on  the  part  of  the  defendant.  In  the  case  before  us,  as  soon  as  the 
plaintiff's  premises  were  flooded,  on  the  1st  of  January,  1891,  he  sought 
out  several  of  the  officers  of  the  defendant,  and  called  their  attention  to 
the  circumstances  attending  the  flooding  of  his  premises,  and  the  de- 
posit therein  of  filthy  waters  and  noxious  matters;  and  within  a  few 
days  a  committee  in  behalf  of  the  common  council  visited  the  premises 
of  the  plaintiff,  and  made  an  inspection  of  the  premises.  Surely  on 
that  occasion  the  defendant  had  knowledge  that  the  sewer  was  inade- 
quate and  insufficient  for  the  purposes  for  which  it  was  designed. 
Shortly  thereafter,  the  defendant,  by  its  agent,  sought  to  remedy  the  de- 
fects, and  to  remove  the  cause  of  the  flooding  of  the  premises  of  the  plain- 
tiff. However,  their  efforts  were  insufficient  until  after  the  damages  men- 
tioned in  the  complaint  were  sustained  by  the  plaintiff  and  his  wife.  Alter 
a  careful  perusal  of  the  evidence,  we  are  of  the  opinion  that  the  same  war- 
ranted a  finding  by  the  jury  of  n^ligence  on  the  part  of  the  defendant, 
and  that  the  case  falls  wittiin  the  principles  laid  down  in  the  Seifert 
Case.  It  seems  some  injuries  were  done  to  the  plaintiff's  premises  in 
the  month  of  November,  and  a  claim  therefor  was  presented  to  the  de- 
fendant, and  allowed.  Probably,  then  the  defendant  obtained  informa- 
tion sufficient  to  call  upon  it  to  remedy  the  defects  and  imperfections. 
In  the  course  of  the  charge  the  trial  judge  observed: 

*I  charge  you  that,  in  view  of  the  facts  and  circumstances  proved  in  this  case, 
that  it  is  not  sufficient,  to  charge  the  city  with  liability,  that  the  Baker  street 
sewer  was  insufficient  as  an  outlet,  but  you  must  further  find  that  the  city  had 
notice  prior  to  the  alleged  flooding,  in  January,  of  the  plaintiff's  premises,  that 
this  outlet  was  insufficient  and  inadequate  to  carry  off  the  water. " 

We  think  the  charge  was  sufficiently  favorable  to  the  defendant.  We 
think  the  evidence  warranted  the  jury  in  finding  in  accordance  witli 
the  instruction.  Although,  in  a  subsequent  sentence,  the  judge  re- 
marked to  the  jury,  viz.  "I  think  you  will  have  no  difficulty  in  find- 
ing in  the  affirmative,"  we  are  of  the  opinion  that  he  did  not  take  the 
question  from  the  jury;  that  he  did  no  more  than  to  express  an  opinion 
as  to  the  evidence,  leaving  the  jury  at  liberty  to  find  in  accordance  with 
the  testimony  upon  that  subject.  Gardner  v.  Picket,  19  Wend.  186; 
Althof  V.  Wolf,  2  Hilt.  346,  affirmed  22  N.  Y.  355.  In  a  subsequent 
portion  of  his  charge  he  observes,  viz. : 

"But,  did  the  city  have  notice  of  this  inadequacy  of  outlet?  On  that  proposi* 
tion  you  have  the  fact  that,  at  the  time  when  this  Sherman  street  sewer  was  put 
into  the  Baiter  street  sewer,  the  city  engineer  examined  the  manholes  at  that  lo- 
cality, and  he  discovered  a  certain  amount  of  sediment  around  the  inside  of  the 
wall  of  the  manhole,  some  two  feet  higher  than  the  tile  itself,  indicatm^,  as  he 
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BM,  tiiatfba  water  had  risen  above  the  tile,  above  the  sewer,  op  into  the  nan- 
hole. — two  feet  above  it  The  citj  engineer  was  one  of  the  defendant's  offlcMV. 
Notice  to  him  was  notice  to  the  city;  and  it  is  for  you  to  say  whether  or  not  thai 
was  sufficient  evidence,  or  sufficient  notice,  rather,  to  charge  the  citv  with  neg 
ligence  in  preparing  the  proper  outlet  for  this  Sherman  street  sewer.* 

And  further  on,  in  bis  comments  to  the  jury,  be  said: 

"You  have  the  fact  that,  prior  to  this  January  flooding*  actual  experience  had 
demonstrated  the  fact  that  this  outlet  was  insufficient,  because  of  the  November 
flooding,  which  has  been  testified  to  by  the  plaintiff,  and  of  which  the  city  had 
knowledge. " 

We  think  the  defendant  obtained  no  exception  to  that  branch  of  tbe 
charge  which  would  warrant  us  in  interfering  with  the  verdict.  We 
think  the  city  may  not  escape  tbe  consequence  following  the  change  of 
plans  and  reception  of  the  waters  of  Camp  ditch  simply  because  H 
passed  no  resolution  of  its  common  council  authorizing  the  change.  The 
evidence  indicates  a  direction  by  one  of  tbe  aldermen  of  tbe  city,  in  its 
behalf,  at  the  time  the  departure  was  made  from  the  plans  and  specifi- 
cations prepared  by  the  engineer,  and  embraced  in  the  contract.  The 
city  having  approved  of  the  construction  of  the  sewer,  as  it  did  when  it 
settled  with  the  contractor,  it  is  too  late  for  it  to  say  that  the  plans  and 
specifications  can  shield  it  from  liability.  Stoddard  v.  Village  of  Sara- 
toga Springs,  127  N.  Y.  261,  27  N.  E.  Rep.  1030;  Nims  v.  City  of 
Troy,  69  N.  Y.  500. 

In  the  course  of  tbe  charge  upon  the  subject  of  damages,  tbe  judge 
observed: 

"Ton  have  the  fact  that  the  plaintiff's  wife  was  sick  in  bed;  that  he  lost  the 
value  of  her  servicer  And  yon  may  include  in  your  verdict  such  damages  as 
you  shall  deem  the  proper  compensation  for  the  loss  of  her  serTlces.  aside 
from  the  actual  expenditures  in  the  procuring  of  servants  to  take  her  place.  ** 

Appellant's  learned  counsel  claims  that  that  portion  of  the  charge 
which  we  have  just  stated  was  erroneous,  and  he  took  an  exception 
thereto  in  the  following  language: 

''I  except  to  so  much  of  your  honor's  charge  as  says  we  are  entitled  to  give 
the  plaintiff  damages  for  the  loss  of  the  services  of  the  wife,  incurred  during 
her  sickness. " 

The  language  of  tbe  exception  is  obscure,  indefinite,  if  not  unfortn- 
nate.  If  the  evidence  relating  to  that  subject  was  indefinite,  the  plain- 
tifT  would  be  entitled  to  recover  nominal  damages.  Second,  the  facts 
and  circumstances,  the  strength  and  health  of  the  wife,  were  before  the 
jury;  and  some  evidence  pertinent  to  the  question  of  the  value  of  do- 
mestic services  and  household  services  was  before  the  jury.  The  case 
differs  from  Leeds  v.  Gaslight  Co.,  90  N.  Y.  26,  as  in  that  case  there 
was  "no  evidence,  on  which  an  estimation  of  such  value  could  be 
founded," given,  and  it  was  said  in  that  case  that  "if  plaintiff  fails  to 
prove  the  value  of  the  time  lost,  or  facts  on  which  an  estimate  of  such 
valuecan  be  founded,  only  nominal  damages  for  that  item  can  be  given. " 
Masterton  v.  Village  of  Mt.  Vernon,  58  N.  Y.  391,  was  an  action  to  re- 
cover damages  for  the  negligence  of  the  defendant,  and,  in  the  course 
of  the  opinion,  Grover,  J.,  said: 

''The  plaintiff  had  the  right  to  prove  the  business  in  which  he  was  engaged. 
its  extent,  and  the  particular  part  transacted  by  him,  and,  if  he  could,  the  com^ 
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pensafloii  nsiiany  paid  to  persons  doing  saeh  basineii  fov  otii€ffi»    n^te  an 
drcQinstances  the  ]ary  have  a  right  to  consider,  in  fixing  the  Talne  of  the  time.  * 

At  the  dose  of  the  opimon  in  People  v.  Protective  Union,  118  N.  Y. 
109,  23  N.  E.  Rep.  129,  it  was  said: 

"There  was  some  erldence  upon  which  to  base  their  estimate;  and  the  qnes- 
tlo»,  in  this  respect,  differed  from  that  in  Leeds  ▼.  Gaslight  Co.,  90  N.  Y.  96. " 

If  a  request  had  been  made  to  the  trial  judge,  that,  in  the  absence 
of  more  full  facts  and  circumstances,  the  jury  should  only  give  nom- 
inal damages,  probably  the  request  would  have  been  yielded  to.  We 
think  the  exception  is  not  sufficient  to  warrant  us  in  disturbing  the  ver- 
dict. 

After  the  issue  was  joined,  apparently,  plaintiff  applied  for  leave 
to  serve  a  supplemental  complaint,  and,  as  no  appeal  is  made  from  that 
order,  we  do  not  review  the  action  of  the  court  in  respect  thereto,  nor 
as  to  the  rulings  at  the  trial  receiving  evidence  thereunder.  It  was 
conceded  at  the  trial  that  the  complaint  was  amended  in  conformity 
to  the  order  made  in  that  regard. 

We  have  looked  at  the  other  exceptions  discussed  in  the  brief  of 
the  learned  counsel  for  the  appellant,  and  we  are  of  the  opinion  that 
none  of  them  require  us  to  interfere  with  the  verdict.  However,  a  ma- 
jority of  the  court  are  of  the  opinion  that  there  was  error  in  respect  to 
the  damages  awarded,  and  that  the  judgment  ought  to  be  modified  by 
reducing^  the  damages  to  $112.75.  Judgment  and  order  reversed,  and 
a  new  trial  ordered,  with  costs  to  abide  the  event,  unless  the  plaintiff 
stipulates  to  modify  the  judgment  by  reducing  the  damages  to  9112.75, 
and,  if  such  stipulation  be  given,  the  order  and  judgment,  as  modified, 
afl&rmed,  without  costs  of  the  appeal  to  either  party. 

MARTIN,  J.  The  plaintiff's  claim  for  damages  included  an  item  ol 
$180  for  loss  of  services  of  his  wife  during  her  sickness,  which  was 
claimed  to  have  been  occasioned  by  the  delendant's  negligence.  The 
only  evidence  in  relation  to  this  item  was  that  plaintiff's  wife  was  sick, 
and  confined  to  her  bed,  about  two  weeks;  that  up  to  that  time  she  had 
been  in  the  habit  of  doing  her  work  for  years,  keeping  no  servant,  and 
working  some  outside;  and  that  a  woman  who  was  employed  in  the 
house  during  her  sickness  received  75  cents  a  day  for  her  services, 
which  were  of  that  value.  In  submitting  the  case,  the  court,  after 
referring  to  the  other  items  of  damage  proved,  which  amounted,  in  the 
aggr^ate,  to  the  sum  of  $144.75,  instructed  the  jury  as  follows: 

"Aside  from  those,  gentlemen,  you  have  the  fact  that  the  plaintiff's  wife  waa 
sick  in  bed:  that  he  lost  the  value  of  her  services.  And  you  may  include  in  your 
▼erdict  such  damages  as  you  shall  deem  the  proper  compensation  for  the  loss  of 
bar  services,  aside  from  the  actual  expenditures  in  the  procuring  of  servants  to 
take  her  place. " 

To  this  portion  of  the  charge  the  defendant  took  the  following  excep- 
tion: 

**  Defend  ant's  counsel:  I  except  to  so  much  of  your  honor's  charge  as  says  that 
we  are  entitled  to  give  the  plaintiff  damages  for  the  loss  of  the  services  of  the 
wife,  incurr^  during  her  sickness." 
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Subsequently,  the  defendant's  counsel  asked  the  court  to  charge  that — 

''The  pl&intiff  is  not  entitled  to  recover  any  damages  for  loss  of  Bervices  of  the 
wife,  on  the  ground  that  the  plaintiff  has  failed  to  give  any  evidence  showing 
what  the  damages  were  by  reason  of  the  loss  of  such  service. " 

The  court  declined  so  to  charge,  and  the  defendant  excepted. 

I  think  those  exceptions  fairly  present  the  question  of  the  sufficiency^ 
of  the  plaintifiTs  evidence  to  entitle  him  to  recover  for  loss  of  services  of 
his  wife  during  her  sickness.  It  would  be  hypercritical  to  hold  that 
the  defendant's  exception  to  the  charge  in  this  respect  did  not  sufficiently 
raise  the  question  of  its  correctness.  It  is  true  the  appeal  book  shows 
that  in  taking  the  exception  the  defendant's  counsel  used  the  word  '^we" 
instead  of  "the  jury."  That  it  was  plainly  the  intent  and  purpose  of 
the  defendant  to  except  to  the  portion  of  the  charge  relating  to  this  sub- 
ject is  manifest.  I  think  a  fair  and  reasonable  construction  of  the 
exception  shows  the  defendant's  intent,  and  that  the  question  was  fairly 
raised.  It  was  also  presented  by  his  request,  the  refusal  of  the  court  to 
charge  as  requested,  and  the  exception  taken  thereto.  Thus  the  ques- 
tion is  whether  the  evidence  was  sufficient  to  justify  the  court  in  sub- 
mitting to  the  determination  of  the  jury  the  value  of  the  services  of  the 
plaintiff's  wife  during  her  sickness,  and  to  justify  the  court  in  instruct- 
ing the  jury  that  it  might  include  in  its  verdict  such  damages  as  it 
deemed  a  proper  compensation  for  the  loss  of  her  services,  aside  fron^ 
the  actual  expenditures  in  procuring  servants  to  take  her  place.  In 
Leeds  v.  Gaslight  Co.,  90  N.  Y.  26,  it  was  held  that,  where  loss  of  time 
is  claimed  as  an  item  of  damages  from  personal  injury  occasioned  b^^ 
negligence,  if  the  plaintiff  fails  to  prove  the  value  of  the  time  lost,  or 
facts  on  which  an  estimate  of  such  value  can  be  founded,  only  nominal 
damages  for  that  item  can  be  given.  In  Staal  v.  Railroad  Co.,  107  N. 
Y.  625,  13  N.  E.  Rep.  624,  the  correctness  of  the  rule  in  the  Leeds 
Case  was  recognized;  and  it  was  held  that  in  an  action  to  recover  dam- 
ages for  personal  injuries  caused  by  the  defendant's  negligence,  where 
no  evidence  was  given  as  to  the  circumstances  and  condition  in  life  of 
the  plaintiff*,  his  earning  power,  skill,  and  capacity,  no  damages  for 
future  pecuniary  loss  could  be  awarded.  In  Baker  v.  Railroad  Co., 
118  N.  Y.  637,  23  N.  E.  Rep.  885,  the  plaintiff  was  a  music  teacher, 
also  a  teacher  in  the  public  schools.  There  was  evidence  to  the  effect 
that  she  was  unable  to  attend  her  school  for  six  weeks;  that  she  lost  her 
salary  as  such  teacher  for  that  time;  that  the  injury  to  her  finger  was  of 
such  a  character  as  to  render  it  so  sensitive  that  she  could  not  strike  the 
keys  of  a  piano  with  it;  and  that,  in  giving  music  lessons,  it  was  neces- 
sary for  her  to  play,  in  connection  with  her  instructions.  But  there 
was  no  evidence  as  to  the  amount  of  the  salary  paid  her  as  a  teacher  in 
the  public  school,  or  as  to  the  amount  of  her  wages  as  a  private  teacher 
of  music.  In  that  case  it  was  said  that  she  was  entitled  to  recover  only 
nominal  damages  for  her  loss  of  services  as  such  teacher.  In  Wood  v. 
City  of  Watertown,  58  Hun,  298,  11  N,  Y.  Supp.  864,  this  court  had 
occasion  to  examine  a  similar  question;  and  it  was  there  held  that  where 
loss  of  time  is  claimed  as  an  item  of  damages  for  personal  injury  occa- 
sioned by  negligence,  if  the  party  fails  to  prove  the  value  of  the  time 
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lost,  or  fkcts  upon  which  an  estimate  of  such  value  can  be  basedf  only 

nominal  damages  can  be  given.     As  was  said  in  that  case: 

"The  doctrine  of  the  Leeds  Case,  so  far  as  applicable  to  the  case  at  bar.  is  in  no 
▼ay  affected  by  the  doctrine  of  People  v.  Protective  Union.  118  N.  Y.  101. 28  N.  E. 
Rep.  129,  as  in  the  latter  case  there  was  evidence  upon  which  to  base  an  estimate 
of  the  damages.  As  was  said  by  the  learned  judge  who  deliTered  the  opinion  in 
tbatcase,  'the  qaestion.  in  this  respect,  differed  from  that  in  the  Leeds  Case/ 
An  examination  of  the  appeal  book  upon  which  the  case  in  118  N.  Y.  and  28  N. 
£.  Rep.  was  heard  in  the  court  of  appeals  shows  that  the  relator's  evidence  was 
to  the  effect  that,  while  he  was  a  member  of  the  respondent  anion,  his  income 
wsB  from  twenty-five  to  thirty  dollars  per  week,  and  that  after  he  was  expelled 
it  did  not  exceed  five  dollars  a  week.  Therefore,  in  that  case,  there  was  evii 
dence  apon  which  a  claim  for  damages  could  be  based,  with  some  degree  of  cer- 
tainty. ■ 

The  same  principle  was  held  in  Meagley  v.  Hoyt,  125  N.  Y.  771,  26 
N.  E.  Rep.  719. 

It  seems  to  me  that  the  question  in  the  present  case  is  plainly  within 
the  principle  of  the  cases  cited,  and  that  the  evidence  was  insufficient 
to  justify  the  court  in  suhmitting  to  the  jury  the  question  of  the  value  of 
the  services  of  plaintiffs  wife,  or  to  authorize  the  court  to  instruct  the 
jury  that  it  might  include  in  its  verdict  such  damages  as  it  should  deem 
a  proper  compensation  for  the  loss  of  her  services.  I  find  in  the  case 
DO  evidence  whatever  as  to  the  value  of  the  services  performed  by  her 
when  in  health,  nor  of  the  character  or  extent  of  the  work  performed  by 
her  in  keeping  the  plaintifiPs  house.  Obviously,  there  were  no  facts 
established  by  the  evidence  upon  which  any  fair  estimate  of  the  value 
of  her  services  could  be  founded.  The  effect  of  the  charge  was  to  leave 
it  to  the  jury  to  guess  or  speculate  as  to  the  value  of  the  services  which 
it  was  allowed  to  include  as  a  part  of  the  damages  claimed  to  have  been 
saffered  by  the  plaintiff.  I  think  the  defendant's  exception  to  this  por- 
tion of  the  charge,  and  its  exception  to  the  court's  refusal  to  charge  as 
requested,  were  well  taken,  and  that,  as  the  case  shows  that  this  item 
formed  no  inconsiderable  portion  of  the  recovery,  the  judgment  should 
be  reversed.  I  think  it  no  answer  to  this  ruling  to  say  that  the  plain- 
tiff was  entitled  to  recover  at  least  nominal  damages  for  loss  of  services 
of  his  wife,  as  the  jury  must  have  understood  from  the  charge  of  the 
court  that  the  plaintiff  was  entitled  to  recover  substantial  damages  for 
nich  loss;  for  it  awarded  about  $100  damages  therefor  in  addition  to 
the  full  amount  paid  physicians,  nurses,  and  servants  to  take  her  place. 
I  concur  in  the  opinion  of  the  learned  presiding  justice,  except  as  to 
the  charge  of  the  court  as  to  damages  for  the  plaintiff's  loss  of  the  serv- 
ices of  his  wife.  For  that  error  I  think  the  judgment  should  be  re* 
versed,  or  modified  by  reducing  the  amount  of  the  plaintiff's  recovery 
to  the  sum  of  $112.76. 

MERWIN,  J.,  concurs. 
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OARROLL  61  aL  t.  NEW  YORK  LIFE  INSURANCE  A  TRUST  Ca 

(Supreme  CourU  General  Term,  First  DeparlmenL    February  17, 18ML) 

DBBDe^CoHBTRucnoN— -Watrr  Rights. 

Where  the  owners  of  a  wharf  and  bulkhead,  who  are  excluded  from  poa- 
sesBion  by  the  acts  of  a  city  in  filling  out  into  the  water  to  a  new  dock 
line  established  by  it»  elect  to  abandon  their  claim  to  the  property  In  specie, 
and  to  take  a  pecuniary  compensation  from  the  city  for  its  appropriation, 
and  they  recover  Judgment  accordingly,  a  deed  of  trust  subsequently  exe- 
cuted bv  them,  conveying  the  land  on  which  the  wharf  and  bulkhead  were 
situated,  together  with  all  their  right  and  title  to  the  ''lands  under  water  in 
front  of  their  premises,"  does  not  invest  the  grantee  with  any  right  to  the 
money  paid  by  the  city  in  satisfaction  of  the  judgment  after  the  execaiioii 
of  the  aeed. 

Case  submitted  on  agreed  statement. 

ControverBy  between  Marion  L.  Carroll  and  Anne  L.  Langdon  on  the 
one  part,  and  the  New  York  Life  Insurance  <&  Trust  Company  on  tlie 
other  part,  submitted,  without  action,  on  an  agreed  statement,  under 
Code  Civil  Proc.  §  1279. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT,  JJ. 

Ogden  A  Beekman,  for  plaintiffs. 

Emmet  A  Robinson,  (R.  S.  Emmet,  of  counsel,)  for  defendant. 

O'BRIEN,  J.  It  appears  from  the  submission  that  on  the  29th  Sep- 
tember, 1876,  and  for  many  years  prior  thereto,  the  plaintiffs  were 
owners  of  the  wharf  and  bulkhead  on  the  westerly  side  of  West  street, 
in  front  of  certain  lots  of  land  belonging  to  them  on  the  easterly  side 
of  said  street,  and  of  the*rights  of  wharfage  arising  from  the  said  wharf 
and  bulkhead,  and  that  on  September  29,  1876,  the  city  of  New  York, 
by  its  department  of  docks,  wrongfully  took  possession  of  said  bulkhead, 
and  commenced  to  fill  in  with  solid  filling  the  space  between  the  same 
and  new  exterior  line,  thereby  excluding  the  plaintiffs  from  the  pos- 
session and  enjoyment  of  the  said  wharf  and  bulkhead.  Thereupon, 
and  on  the  Ist  of  February,  1877,  an  action  was  commenced  by  the 
plaintiffs  in  this  court,  against  the  city  and  the  department  of  docks, 
to  recover  possession  of  the  wharf  and  bulkhead,  and  of  the  plaintiffs' 
easements  therein,  and  for  an  injunction,  but  the  city  continued  to  fill 
in  the  space  in  question,  and  by  May  23,  1878,  had  entirely  appro- 
priated the  plaintiffs'  rights  and  easements  in  the  said  bulkhead,  and 
deprived  them  of  the  possession  thereof,  and  destroyed  such  easements. 
Thereafter,  on  February  6,  1878,  and  on  the  trial  of  the  action,  on  the 
29th  of  May,  1878,  two  stipulations  were  entered  into  between  the  par- 
ties reciting  the  fact  of  the  filling  in  of  such  space,  and  providing  that,  in 
the  event  of  the  plaintiffs  being  entitled  to  judgment,  the  question  of 
their  damages  by  reason  of  the  acts  of  the  defendant,  and  the  question  of 
the  value  of  the  plaintiffs'  premises,  were  to  be  reserved  and  ascertained 
as  the  court  should  direct.  The  plaintiffs  were  finally  successful  in  the 
court  of  appe&ls,  and  a  judgment  on  the  remittitur  was  on  the  12th  day 
of  October,  1883,  entered  in  accordance  with  the  terms  of  the  stipula- 
tion. By  an  interlocutory  order  or  judgment,  a  reference  was  accord- 
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ordered  to  take  proof  of  the  valoe  of  plaintiffii'  property,  and 
^^  the  damages  sustained  by  plaintifrs  in  being  deprived  of  their  bulk- 
Wl  rights;  and  it  was  finally  adjudged,  upon  the  report  of  the  referee, 
*Mat  the  plaintiffs  should  recover  from  ihe  dty  of  New  York,  for  prin- 
^pal  and  interest,  the  sum  of  $81,400,  being  ''the  value  of  the  premises 
*tthe  time  of  appropriation  of  the  said  property  by  the  mayor,"  etc.,  . 
%  witj  the  23d    day  of  May,  1878."     It  was  by  such  judgment  di- 
eted that  upon  receiving  such  payment  the  plaintiffs  should  execute 
to  the  city  a  deed  of  their  interest  in  the  bulkhead  and  rights  in  que^ 
tion.     A   deed  was  accordingly  prepared  by  the  plaintiffs,  and  in  addi* 
tion  thereto    the  city  required  a  release  from  the  defendant  trust  com- 
pany of  any  interest  which  the  latter  might  have  in  the  property,  as 
trustee,  under  certain  deeds  of  trust  executed  by  the  plaintiffs  to  such 
trost  company  on  January  20,  1885,  and  the  19th  of  November,  1886, 
conveying  to  tbe   trust  company,  upon  the  trusts  therein  set  forth,  oer* 
tain  real  and   personal  property   particularly  described.      Included  in 
such  conveyances  were  the  lands  formerly  owned  by  John  Jacob  Astor, 
and  which,  under  his  will,  passed  to  the  plaintiffs,  appurtenant  to  or 
part  of  whicli  were,  as  oiginally  devised,  the  wharf  and  bulkhead,  and 
plaintiffs'  easements  therein,  which  were  involved  in  the  litigation  with 
tbe  city,  and  out  of  which  tlie  amount  of  money  which  is  now  the  sub- 
ject of  dispute  berein  arose.     The  separate  deeds  of  trust  made  by  each 
of  the  plaintiffs,  of  the  property  owned  by  them,  to  the  defendant,  con- 
tain the  same    provisions  and  conditions,  calling  for  the  application  of 
the  entire  income,  after  the  payment  of  necessary  charges  tor  taxes  and 
administration,  to  plaintiffs,  for  life,  and  upon  thedeathof  the  life  tenant 
the  trust  was   to    cease  and  determine,  and  the  property  to  go  to  such 
persona  or  corporations  as  the  life  tenant,  by  last  will  and  tes^ment, 
shoold  direct;  and   providing,  further,  in  the  event  of  intestacy,  for  a 
transfer  to  the  children  of  the  life  tenant,  if  such  there  were,  and,  in  the 
event  of  no   children,  the  trust  estate  to  go  to  the  right  heirs  of  the 
life  tenant,  a<xx>rding  to  the  statutes  of  descents  and  distributions,  of  the 
state  of  New  York. 

The  fund  being  on  deposit  with  the  trust  company  to  abide  a  de- 
cision, we  are  asked  to  determine  the  questions  submitted,  which  are 
as  follows:     (1)  Are  the  plaintiffs  entitled  to  the  said  moneys  so  recov- 
ered  by  them,  and  deposited  in  the  trust  company  ?     (2)  Did  any  right 
or  claim  to  said  moneys  pass  to,  or  vest  in,  the  said  defendant,  the  New 
York  Ldfe  Insurance  &  Trust  Company,  by  virtue  of  the  aforesaid  deeds 
of  trust?     (3)  Is  the  defendant,  as  trustee  under  said  deeds  of  trust,  en- 
titled to  hold  or  retain  the  said  moneys,  or  any  part  thereof?     These 
three  can  be  reduced  to  the  single  question  whether  the  bulkhead  rights 
formerly  owned  by  the  plaintiffs,  or  their  claim  agayist  the  city  for  the 
value  of  such  rights,  were  included  in  the  deeds  of  trust  to  the  defendant. 
8ucb  bulkhead  rights  are  included  in  the  property  which,  under  the 
will  of  Astor,  passed  to  the  plaintiffs;  and  in  the  deeds  of  trust  to  de- 
fendant, describing  this  particular  property  in  question  by  metes  and 
\»unds,  there  was  added  to  the  description  these  words:     "Together  with 
aU  the  right  and  title  of  John  Jacob  Astor,  deceased,  to  the  land  and 
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lands  under  water  in  front  of  said  premises."  Notwithstanding  the  forcer 
and  weight  to  be  attached  to  such  language,  it  is  insisted  that  the  de- 
fendant can  have  no  claim  to  the  moneys  in  question  because  the  plain- 
tiffs, by  force  of  their  stipulations  with  the  city,  abandoned  their  claim 
to  the  property  in  specie,  and  changed  their  demand  into  one  for  dam- 
ages for  its  appropriation;  that  thereby  they  elected  to  take  a  pecuniary 
consideration  from  the  city  for  the  property,  instead  of  the  property  it- 
self; and  that  the  legal  effect  of  this  was  that  the  city  became  possessed 
of  the  property  in  question  as  of  the  date  of  its  appropriation,  viz.  May 
23,  1878,  and  therefore  the  title  of  the  plaintiffs  was  divested  as  of  that 
date,  and  simultaneously  the  claim  of  the  plaintiffs  became  one  for  it« 
value,  and  thus  an  interest  which  had  been  real  estate  thereupon  became 
transmuted  into  personal  property.  We  are  of  opinion  that  this  position 
of  the  plaintiffs  should  be  sustained.  It  is  true,  as  noticed,  that  the 
deeds  from  plaintiffs  to  the  defendant,  in  terms,  convey  more  than  the 
lots  fronting  on  West  street;  and,  if  the  bulkhead  rights  had  existed  at 
the  time  of  the  execution  of  these  deeds,  there  can  be  no  doubt  that  they 
would  have  passed  to  the  defendant.  If,  however,  the  bulkhead  rights 
had  then  ceased  to  exist,  and  the  claim  for  their  value  had  been  substi- 
tuted, the  language  used  in  the  deeds  would  not  have  been  appropriate 
to  vest  in  the  defendant  the  damages  recoverable  in  the  action.  Such  a 
right  would  be  a  chose  in  action,  and,  unquestionably,  in  character,  per- 
sonal property;  and  such  property  and  rights  would  not  be  appropriately 
described  by  the  words,  "land  or  lands  under  water."  The  record, 
notably  the  interlocutory  judgment  and  the  stipulations,  shows  that  the 
bulkhead  rights  were  destroyed  by  the  act  of  the  city  long  prior  to  the 
execution  of  the  deeds  of  trust,  and  the  plaintiffs,  therefore,  had  no  prop- 
erty of  that  description  to  convey.  What  was  left  to  them  was  a  claim 
for  damages,  which  they  were  to  recover  in  lieu  of  any  bulkhead  rights 
which  in  1878  they  may  have  possessed.  Whatever  doubt  might  other- 
wise arise  as  to  the  character  of  their  claim  prior  to  the  decision  by  the 
court  of  appeals,  it  was  settled  by  the  judgment  entered  upon  the  remit- 
titur in  1883,  prior  to  the  deeds  of  trust  to  the  defendant,  which  judg- 
ment provided  that  the  plaintiffs  should  recover  against  the  city  for  the 
damages  suffered  by  them  by  reason  of  the  acts  of  the  city  in  unlawfully 
appropriating  their  property;  such  damages  to  be  ascertained  in  the 
manner  as  the  court  should  direct,  in  accordance  with  the  stipulation 
between  the  parties,  and  which  formed  a  part  of  the  judgment  roll. 
Viewed  in  the  light  of  the  stipulations  and  the  judgment,  we  think  that 
the  position  of  the  parties  may  be  well  likened  to  that  of  persons  wha 
had  entered  into  an  executory  contract  for  the  sale  of  lands.  It  has  been 
irequently  held  that  the  effect  of  such  an  executory  contract  is  to  change 
the  position  of  the  ^Uer,  leaving  him,  instead  ofa  title  to  the  lands  pro* 
posed  to  be  sold,  simply  a  claim  to  the  amount  stipulated  to  be  paid. 
Such  claim,  being  personal  property,  would  not  be  appropriately  describ- 
ed by  the  words,  "land  or  lands  under  water,"  which  were  the  words 
used  here.  Or  if  we  have  resort  to  another  illustration  furnished  by  the 
numerous  decisions  in  elevated  railroad  cases,  it  will  afford  another  argu- 
ment to  support  the  plaintiffs'  contention.     In  those  cases  wherein  the 
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elevated  railroads  had  unlawfully  entered  into  possession  of  the  property 
of  others,  and  had  destroyed  easements  appurtenant  to  such  property, 
and  where  a  possessory  action  had  heen  brought,  as  here,  asking  for  an 
injunction  to  restrain  the  unlawful  interference  with  the  plaintiffs'  rights 
and  easements,  we  think  it  clear,  if  in  such  an  action  the  parties  should 
stipulate  to  substitute  a  claim  for  damages,  or  if,  by  the  judgment,  dam- 
ages were  awarded  in  lieu  of  a  decree  restoring  the  rights  and  easements 
to  the  plaintiff,  and  enjoining  the  railroad  from  trespassing  thereon,  that 
the  effect  of  such  a  stipulation  or  such  a  judgment  would  be  to  change 
the  character  of  the  rights  involved  in  the  action  from  an  interest  which 
had  been  real  estate  into  a  claim  for  damages,  which  would  be  personal 
property.  Here  the  effect  of  the  stipulations  and  of  the  judgment  was 
to  finally  determine  the  transfer  of  the  easements  and  bulkhead  rights 
as  of  the  date  of  May  23, 1878,  and  the  right  of  the  plaintiffs  was  there- 
after to  receive  a  money  compensation  therefor  as  of  the  same  date.  It 
being,  therefore,  reasonably  free  from  doubt  that  the  bulkhead  rights 
owned  by  the  plaintiffs  were  destroyed,  and  a  claim  for  damages  substi- 
tuted, prior  to  the  trust  deeds  to  the  defendant,  the  plaintiffs,  not  hav- 
ing such  bulkhead  rights,  could  not,  at  the  date  of  the  deeds  to  the  trust 
company,  have  conveyed  them.  The  personal  property  given  to  the  de- 
fendant by  plaintiffs  was  particularly  described,  and  did  not  include 
such  claim  for  damages,  or  any  claim  involved  in  the  suit  between  the 
plaintiffs  and  the  city;  and  the  case  submitted  shows  that  the  defend- 
ant's claim  is  based  solely  upon  the  force  and  effect  to  be  given  to  the 
words  in  the  deed  already  adverted  to,  at  the  end  of  the  description  of 
the  lots  on  West  street,  "together  with  all  the  right  and  title  of  John 
Jacob  Astor,  deceased,  to  the  land  and  lands  under  water  in  front  of  said 
premises."  Among  the  statements  agreed  upon. in  the  case  submitted, 
we  find  the  following: 

**That  the  said  trust  compaDy  has  never  claimed  Dor  considered,  nor  did  the 
said  Marion  L.  Carroll  or  Anne  L.  Langdon  ever  consider  or  intend,  that  the  said 
trust  company,  by  reason  of  such  conveyances  by  them  to  it.  should  acquire  any 
right,  title,  or  interest  in  any  rights  of  plaintiffs  in  said  bulkhead  or  in  the  said 
easements,  or  in  their  claim  for  damages  against  the  mayor,  aldermen,  and  com- 
monalty of  the  city  of  New  York,  by  reason  of  any  of  the  matters  aforep.aid,  and 
that  the  said  trust  company  has  never  taken  any  ^art  in  said  action  against  said 
mayor,  aldermen,  and  commonalty  of  the  city  of  New  York,  and  the  board  of  the 
department  of  docks,  nor. been  substituted,  or  made  any  claim  to  be  substituted. 
as  plaintiffs  therein,  since  the  creation  of  said  trusts,  but  tliat  said  action  was 
conducted,  from  the  commencement  thereof  until  the  final  judgment  therein,  by 
the  said  plaintiffs,  only. " 

This,  undoubtedly,  is  a  practical  construction  of  the  terms  of  the  trust 
deeds,  placed  thereon  by  the  acts  of  the  parties,  to  which  some  forcu 
should  always  be  attached;  and  such  construction  is  favorable  to'tljo 
plaintiffs'  view,  that  the  claim  against  the  city,  which  was  substituted 
for  the  interest  they  formerly  had  in  the  lands,  antedated  the  dec'is  to 
the  trust  company,  an<l  was  not  included  therein.  We  think  that,  n\nm 
the  submitted  case,  the  question  should  be  ariswered  favorably  to  the 
plaintiffs,  who,  in  accordance  with  the  terms  of  the  submission,  should 
have  judgment  in  their  favor  jigainst  the  defendant  for  the  sum  of  $83,- 
582.08  and  interest.     All  concur. 
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(Sopreme  Coort,  General  Term.  First  Department    February  17, 1808L) 

Chakob  of  Strbbt  Gradb— Award  of  Daicagbb. 

Under  Laws  1872,  c.  729.  g  1,  which  direcU  the  board  of  aaaeaaora  of  the 

city  of  New  Yorlc  to  assess  the  amount  of  damages  which  the  owners  oi 
buildings  on  a  certain  street  may  have  sustained  by  reason  of  a  change  ol 
ffrade.  and  which  requires  the  board  to  file  with  the  finance  department  a 
just  and  equitable  statement  and  award  of  the  amount  of  such  damage,  the 
board  need  not  furnish  a  bill  of  particulars  of  the  items  comprising  the  ag 
gregate  award,  or  state  the  methods  by  which  they  arrived  at  their  con- 
clusion. 

Appeal  from  special  tenn.  New  York  county. 

Certiorari  by  Frederick  S.  Heiser,  as  executor,  etc.,  of  Christina  EL 
Smith,  deceased,  against  Edward  Gilonand  others,  as  the  board  of  as- 
sessors of  the  city  of  New  York,  and  Theodore  W.  Meyers,  comptrollei 
of  said  city,  to  review  an  award  made  by  the  board  as  to  the  damages  sus- 
tained by  relator's  estate  by  change  of  grade  of  Eighth  avenue.  From 
an  order  modifying  the  writ  of  certiorari,  relator  appeals.     Affirmed. 

In  the  vear  1857  Mrs.  Christina  E.  Smith,  of  whose  will  relator  is  the  ezecotor. 
became,  by  purchase,  the  owner  of  certain  lots  between  and  on  Ninty-Firat  and 
Ninety-Second  streets,  in  the  city  of  New  York.  A  portion  of  the  property  pur- 
chased, comprising  eight  lota,  extended  the  whole  length  of  the  block  between 
Ninety-First  and  Jninety- Second  streets,  on  Eighth  avenue;  and  at  the  cornei 
of  Ninety-Second  street,  standing  upon  a  portion  of  two  lots.  Mrs.  Smith,  in 
the  year  1861,  built  a  dwelling  house.  There  were,  from  time  to  time,  up  tc 
the  ^ear  1875,  changes  of  the  grade  of  Bighth  avenue  authorized,  of  which  au- 
thorized changes  two  were  physically  worked.  The  last  of  these  changes  in 
the  flrrade  of  Eighth  avenue  was  authorized  by  chapter  593  of  the  Laws  oi 
1870;'  the  grade,  under  the  provisions  of  this  last  act.  being  considerable 
lowered.  While  the  work  of  regrading  Eighth  avenue  under  the  act  ol 
1870  was  still  in  course  of  completion,  the  legislature  passed  a  law  (chapter 
729  of  the  Laws  of  1872)  which  has  been,  and  now  is,  the  authority  under  which 
the  assessors  have  acted,  and  the  appellants  litigated  their  claim  for  damage 
through  our  courts,  back  and  forth,  for  nearly  20  years.  The  act  referred  to  is, 
in  terms,  as  follows:  ** Section  1.  The  board  of  assessors  of  the  city  of  New 
York  are  hereby  authorized  and  directed  to  assess  upon  the  property  intended 
to  be  benefited  by  the  regulating,  grading,  and  improving  Eighth  aTenue. 
between  Fifty-Ninth  street  and  One  JEiundred  and  Twenty-Second  street,  the 
amount  of  damage  or  injury  which  each  owner  of  a  building  or  buildings  erected 
on  land  fronting  on  said  avenue  or  street  has  or  will  sustain  or  suffer  by  rea- 
son of  such  changes  of  grades  and  plan  of  improvement  of  said  avenue  hereto- 
fore authorized  or  directed  to  be  made  by  the  legislature,  or  any  officer  or  board 
in  the  city  of  New  York,  and  shall  make  and  tile  in  the  finance  department  of 
said  city  a  Just  and  equitable  statement  and  award  of  the  amount  of  such  dam- 
age, loss,  or  injury  to  the  owner  or  owners  of  such  building  or  buildings  on  lands 
fronting  on  such  street  or  avenue,  and  opposite  thereto,  and  affected  by  such 
change  of  grade;  and  the  amount  of  such  award  shall  be  included  in  the  ex- 
pense of  regulating,  grading,  and  improving  said  avenue,  and,  with  such  expense 
for  regulating,  grading,  and  improving  said  avenue,  shall  be  assessed,  as  pro- 
vided in  and  by  the  one  hundred  and  seventy-fifth  section  of  the  act  of  April  9. 
one  thousand  eight  hundred  and  thirteen,  entitled  'An  act  to  reduce  the  several 
laws  relating  to  the  city  of  New  York  into  one  act.'  Sec.  •-?.  The  comptroller 
of  the  oily  of  New  York  is  hereby  authorized  and  directed  to  issue  assessment 
bonds  of  said  city  to  pay  the  amount  of  such  loss  or  damage  so  assessed  by 
said  board  of  assessors,  together  with  such  an  amount  as  may  be  necessary  to  pay 
the  expenses  or  costs  that  have  been,  or  may  hereafter  be.  necessary  for  the 
regulating,  grading,  and  improving  said  avenue."  Under  the  provisions  of 
this  act  the  lornier  board  of  assessors  made  an  award,  afterwards  set  aside  by 
the  court  of  appeals;  and  under  that  decision  the  present  board  of  assessors 
proceeded  to  take  proof  of  damage  alleged  to  have  been  suffered  by  the  appel< 
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lants,  and  make  an  award  therefor.  At  the  first  hearing  before  the  board  of  at- 
■esflore  a  stipalatlon  was  made  that  the  transcript  of  the  stenographer's  minutes 
of  the  CTidence  taken  should  be  sworn  to  by  the  witnesses  on  the  part  of  the 
claimant  and  on  the  part  of  the  citv  at  the  close  of  the  hearing,  aod  before  sub* 
mission  to  the  board  of  assessors.  This  stipulation  was  observed.  Sessions  ex- 
tended over  a  period  intervening  between  June  29,  1891.  and  December  23d  of 
the  same  year.  The  award  itself  was  not  made  nntil  May  4, 1892.  The  award 
being  unsatisfactory  to  the  claimant,  he  applied,  ex  parte,  for  a  writ  of  certi- 
orari to  review  the  action  of  the  board  of  assessors.  A  writ  was  granted  by  Mr. 
Justioe  Lawrence  on  the  2l8t  day  of  July.  1892.  Upon  application  made  in  be- 
half of  the  assessors.  Justice  Andrews  granted  an  order  to  show  cause  why  the 
writ  granted  by  Mr.  Justice  Lawrence  should  not  be  amended  by  striking  there- 
from so  much  of  it  as  required  tbe  assessors.  **  fully  and  speciflcally,  to  st^te  and 
certify  whether,  in  making  the  statement  and  award  filed  by  them  with  the  said 
comptroller,  they  allowed,  or  declined  to  allow,  as  proper  elements  of  damage, 
and.  if  they  did  so  allow,  in  what  sum.  and  in  what  manner,  the  following  sev- 
eral items  of  damage,  loss,  or  injury  suffered  or  sustained  by  the  said  relator, 
and  whether  or  not,  and  how  much,  if  any.  they  have  awarded  for  each 
thereof,  to  wit:  (1)  The  damage  to  the  house  by  the  different  changes  of  grade; 
<S)  the  expense  of  reducing  the~ surface  of  tbe  land  to  the  mde  of  the  avenue; 
(6)  the  expense  of  protecting  the  land  by  a  wall,  and  of  building  steps;  (4)  the 
amounts  paid  for  assessments  for  srading.  as  evidence  of  the  amount  of  dam- 
age to  that  extent,  and  as  part  of  the  damages:  (5)  the  difference  In  the  value 
of  the  property  at  Uie  reduced  grade  and  at  its  original  grade;  (6)  the  injury 
caoeed  by  the  disorder  of  the  avenue  while  the  different  grades  were  being  ex- 
ecuted; and.  also.  (7)  whether  or  not.  in  making  such  statement  and  award,  thev 
considered  the  benefits  to  said  property  arising  by  said  changes  of  grade.  ana» 
If  eo,  in  what  manner  and  amount,  and  to  what  extent;  (8)  whether  or  not.  in 
making  said  statement  and  award,  tliey  considered  the  damage  to  the  property 
aa  a  plot  of  ground  bounded  by  Eighth  avenue,  !Ninety -First  and  Ninety-Sec- 
ond  streets,  as  in  the  claim  set  forth,  or  only  part  thereof,  and  what  part;  (9> 
whether  or  not  they  considered  the  damage  to  the  land  appurtenant  to  the 
house  as  one  messuage,  or  to  the  two  lots  on  which  the  house  stood,  or  to  the 
house  alone;  (10)  in  making  said  statement  and  awards  from  what  elevation  to 
what  depression,  in  feet  and  inches,  the  said  board  considered  the  grade  of 
said  avenue  had  been  reduced,  and  what  different  clianges  of  grade  in  said 
avenue  they  so  considered;  (11)  whether  or  not,  in  making  said  statement  and 
award,  they  considered  the  evidence  produced  by  the  municipality  as  to  the  dam- 
age caused  by  changes  of  grade;  (12)  whether  or  not,  in  maxing  said  statement 
and  award,  they  estimated  the  change  of  grade  from  its  natural  elevation,  or 
from  tbe  grade  establisbed  by  any  law,  and,  if  the  latter,  what  law  or  grade; 
(18)  whether  or  not  they  considered  that  the  elimination  of  view  had  from  said 
premises,  caused  by  the  change  of  the  grade,  was  a  damage,  and,  if  so,  how  much 
they  awarded  the  relator  therefor. "  The  motion  came  on  to  be  heard  at  a  spe- 
cial term,  before  Mr.  Justioe  Beach,  tipon  whose  decision  an  order  was  entered* 
amending  the  writ  by  striking  out  all  of  the  matter  complained  of.  From  this 
order  of  Mr.  Justioe  Beach,  the  claimant  appeals. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  wid  FOLLETT, 
JJ. 

H.  M.  Whitehead,  for  appellant. 

Wm.  H.  Clark,  (James  M.  Ward  and  Terence  Farley,  of  ooonsel,) 
for  respondents. 

PER  CURIAM.  We  do  not  think  that  the  board  of  assessors  should 
be  required  to  give  a  bill  of  particulars  of  the  items  composing  the  ag- 
gregate award,  or  to  state  the  methods  by  which  they  have  arrived  at 
their  conclusion. 

The  order  appealed  from  should  be  affirmed,  with  $10  ooats. 
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WHITAKER  V.  WHITE  at  aL 

(Sopreme  Court,  General  Term,  First  Department    Febraarj  17.  1898.) 

New  Trial— Newlt-Dibcovbrbd  Evidbkck. 

Where  an  action  involving  the  issue  whether  plaintiff  had  ordered  defend- 
ants to  purchase  stock  for  him  on  a  certain  day  has  been  twice  tried,  result- 
ing in  a  verdict  for  plaintiff  each  time,  and  such  issue  was  not  only  clearly 
presented  at  the  second  trial,  but  was  also  foreshadowed  on  defendants' 
motion  for  a  new  trial  after  the  first  verdict,  a  second  new  trial  should  not  be 
granted  on  the  ground  of  newly-discovered  evidence  contradicting  plaintiff's 
testimony  as  to  his  absence  from  the  city  on  the  day  defendants  alleged  he 
ordered  the  purchase  of  the  stock,  and  the  order  granting  the  new  trial  will 
be  reversed. 

Appeal  from  special  term,  New  York  county. 

Action  by  Carroll  Whitaker  against  Herman  L.  White  and  others, 
stock  brokers,  for  a  balance  alleged  to  be  due  plaintiff  from  a  sale  df 
certain  stock.  The  answer  admitted  the  sale  in  question,  but  alleged 
that  plaintiff  was  indebted  to  defendants  by  reason  of  having  authorized 
and  directed  the  purchase. of  other  stock,  the  sale  of  which  resulted  in  a 
loss.  The  action  was  twice  tried,  and  resulted  in  a  verdict  in  plaintiff's 
favor  each  time.  After  the  second  verdict,  defendants  moved  for  a 
new  trial  on  the  ground  of  newly-discovered  evidence.  From  an  order 
granting  this  motion,  plaintiff  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOlr 
LETT,  JJ. 

Durnin  &  Hendrick,  (P.  A.  Hendrick,  of  counsel,)  for  appellants 
William  P.  Toler,  (G.  P.  Gordel,  of  counsel,)  for  respondents. 

VAN  BRUNT,  P.  J.  It  appears  from  the  record  herein  that  this  ac- 
tion has  been  twice  tried  before  a  jury,  and  a  verdict  rendered  in  favor 
of  the  plaintiff  on  both  trials;  that  after  each  trial  a  motion  for  a  new 
trial  was  made  upon  the  ground  of  newly-discovered  evidence,  and  the 
same  was  granted.  The  issues  involved  are  as  to  whether  the  plaintiff 
gave  an  order,  and  the  dofendants  executed  such  order,  for  certain  stock. 
At  the  firsit  trial  the  plaintiff  denied  the  giving  of  the  order,  in  which 
respect  he  was  contradicted  by  the  del'endants,  and  a  vervlict  was  ren- 
dered in  favor  of  the  plaintiff.  A  motion  was  made  for  a  new  trial  upon 
the  aflidavit  of  the  cashier  of  the  defendalits,  who  testified  that  he  was 
present  and  overheard  the  plaintiff  give  the  order  to  one  of  the  defend- 
ants on  Saturday,  the  11th  of  June,  1887.  In  his  allidavit  in  opposition 
to  the  motion  the  plaintiff  denied  that  he  had  any  such  conversation 
as  claimed  by  the  cashier  of  the  defendants,  and  swore  that  the  only 
conversation  that  he  had  in  reference  to  the  purchase  of  this  stock  was 
with  the  defendant  Wliite,  when  another  person  was  present.  The  mo- 
tion lor  a  new  trial  was  granted.  Upon  the  retrial  the  evidence  of  tiie 
de!endant  While  was  to  the  effect  that  this  conversation  had  taken  place, 
in  which  he  was  supi>urtud  by  his  cashier,  who  testi(ie<l  tliat  it  took 
nlace  on  .Saturday,  the  11th  ol  June.  The  plaintiff  testiiied  that  he  did 
not  go  to  the  oflice  of  the  defendants'  firm  on  that  day,  or  give  any 
order  in  respect  to  tl;e  stock,  and  that  he  was  not  in  the->city,   but  in 
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Ulster  county,  on  that  day,  and  transacted  certain  business  there.  When 
certain  other  evidence  was  given,  claimed  to  be  confirmatory  of  the  tes- 
timony given  on  the  part  of  the  defendants,  the  plaintiff  explained  the 
same,  and  a  verdict  was  again  rendered  in  his  favor.  A  new  motion  for 
a  new  trial  was  subsequently  made,  and  affidavits  were  presented,  under 
a  claim  that  they  showed  that  the  alibi  established  by  the  plaintiff  upon 
thj  trial  was  absolutely  false,  and,  such  motion  having  been  granted, 
this  appeal  is  taken. 

We  do  not  think  that  motions  of  the  character  presented  by  this  ap- 
peal are  to  be  encouraged  by  the  court.  The  question  as  to  whether  an 
order  was  given  on  the  11th  of  June  was  plainly  presented,  not  only  at 
the  trial,  but  foreshadowed  at  the  time  of  the  application  for  a  new  trial 
alter  the  first  verdict  had  been  rendered.  Under  these  circumstances,  if 
it  was  claimed  that  the  order  had  been  given  by  the  plaintiff  upon  that 
day,  it  was  the  duty  of  the  defendants  to  provide  themselves  with  all  the 
evidence  which  would  tend  to  support  that  contention.  The  mere  fact 
that  the  plaintiff  attempted  to  prove  his  absence  from  the  city  on  that 
occasion  raised  no  new  issue;  it  simply  presented  the  same  question  in 
another  form.  And  if  new  trials  are  to  be  granted  simply  because,  after 
the  rendition  of  the  verdict,  additional  testimony  may  be  claimed  to 
have  been  discovered,  then  there  can  be  no  end  of  litigation.  There 
was  nothing  suspicious  about  the  plaintiff's  claim  which  would  justify 
extraordinary  relief  in  this  respect.  There  was  a  plain  question  as  to 
veracity  between  the  plaintiff  aad  the  witnesses  upon  the  part  of  the  de- 
fendants, and,  this  having  been  twice  resolved  in  the  plaintiff's  favor, 
we  do  not  think,  simply  upon  the  production  of  evidence  which  is 
claimed  to  be  newly  discovered,  and  which  might  tend  to  show  that  the 
story  stated  by  him  upon  the  stand  was  false,  particularly  in  view  of  the  ex- 
planations given  upon  the  part  of  the  plaintiff  and  the  supporting  evi- 
dence offered,  that  a  new  trial  should  be  granted.  The  order  appealed 
from  should  be  reversed,  and  the  motion  denied,  with  $10  costs  and 
disbursements.     All  concur. 


(67  Hun,  372.) 

WASHBON  et  al.  ▼.  COPE  et  al. 

(Sapreme  Court,  General  Term,  Fourth  Department.    February,  1888.) 

1.  WiiiLs— Construction— Death  without  Irsub. 

In  view  of  the  fact  that  testator  was  77  years  old  when  he  executed  his  will, 
and  that  his  married  daughter,  aged  44,  was  childless,  his  will,  which,  after 
f^iviog  her  a  pecuniary  legacy,  and  a  share  in  the  residue  of  the  estate,  pro- 
vides that,  "on  her  death  without  children, "  her  shares  shall  go  to  testator's 
sons,  ''or  their  heirs,  share  and  share  alike. "  cannot  be  construed  as  referring 
to  the  daughter's  death  in  the  lifetime  of  testator,  but  to  her  death  at  any 
time;  and  hence,  though  she  survives  testator,  her  legacy  will  pass  to  testa- 
tor's sons,  and  their  heirs,  on  her  death  without  issue.  Merwin,  J.,  dis- 
senting. 

Si  Remaindeb-Mbn— Sbcuritt  from  Life  Tenant. 

A  legatee  who.  by  the  terms  of  a  will,  takes  only  a  life  interest  in  the  leg- 
acy, may  be  compelled  by  the  remainder-men  to  ^ive  security  for  the  legacy, 
or  to  submit  to  the  appointment  of  a  receiver,  if  it  appears  that  their  inter- 
ests would  otherwise  be  imperiled.  ^^  , 
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Appeal  from  special  term,  Otsego  county. 

Action  by  Andrew  G.  Washbon  and  another  against  Nancy  Cope  and 
others  to  compel  defendant  Nancy  Cope  to  give  security  for  certain  leg- 
acies received  by  her  under  the  will  of  her  father,  Andrew  G.  Washbon, 
or  to  submit  to  the  appointment  of  a  receiver  for  such  legacies.  From 
a  judgment  dismissing  the  complaint,  plaintiffs  appeal.     Reversed. 

Andrew  G.  Washbon  died  March  1. 1867.  leaving?  a  last  will  and  testament  bear- 
ing date  the  Slst  day  of  January,  1865.  He  was  in  his  seventy-seventh  year  when 
the  will  was  executed.  The  first  clause  of  the  will  provided  an  annuity  for  his 
wife.  The  second  clause  devised  a  farm  in  trust  for  his  son  John  G.,  with  the 
remainder  over  to  the  descendants  of  John,  *'who  shall  be  living  at  his  decease, 
to  whom  I  devise  and  bequeath  the  same,  so  that  the  descendants  of  each  de- 
ceased child,  if  any,  of  my  said  son  John  G.  Washbon,  shall  take  together,  and 
per  stirpes,  one  share,  as  said  deceased  child,  their  parent,  would  have  taken  if 
living,  and  for  the  benefit  of  said  descendants  of  said  son  John  G.  Washbon.  ** 
The  third  clause  devised  a  farm  to  his  son  Henry  R,  containing  188  acres.  The 
fourth  provision  was  as  follows:  "I  give  and  bequeath  to  my  daughter,  Nancy 
Cope,  wife  of  John  Cope.  Jr.,  the  sum  of  ten  thousand  (10.000)  dollars.*  The 
fifth  clause  gave  a  leg:acy  of  $2,000  to  John  Cope,  Jr.,  husband  of  Nancy.  The 
sixth  clause  contained  a  bequest  to  his  second  son,  Robert,  of  $12,000.  The  sev- 
enth clause  was  as  follows:  "I  give  and  bequeath  and  devise  all  rest,  residue,  and 
remainder  of  my  property,  real  and  personal,  to  my  three  children  Robert  Wash- 
bon; Nancy  Cope,  wife  of  John  Cope,  Jr. ;  anrd  Henry  R.  Washbon, — ^to  be  divided 
equally  between  them."  **£ighthly.  I  furthermore  desire  and  direct  that  in  the 
event  of  my  daughter,  Nancy  Cope,  wife  of  John  Cope,  Jr.,  shall  die  without 
children,  the  portion  herein  given  to  her  shall  be  given  to  my  sons  John  Q..  Rob> 
ert,  and  Henry  R.,  or  their  heirs,  share  and  share  alike."  In  the  ninth  clause 
there  was  a  provision  for  his  sister,  and  the  tenth  clause  was  as  follows:  "I  fur 
thermore  direct  and  authorize  my  executors  hereinafter  named  to  sell  all  real  es- 
tate which  I  may  have,  except  such  as  I  have  otherwise  given  and  devised  in  this 
my  last  will  and  testament  for  the  benefit  of  my  heirs,  at  such  times  as  sa.d  exec- 
utors shall  deem  best. "  "Eleventhly.  I  do  hereby  nominate  and  appoint  my  sons 
Robert  Washbon  and  Henry  R.  Washbon,  and  my  son-in-law,  John  Cope.  Jr..  to  be 
the  executors  of  this,  my  last  will  and  testament,  hereby  revoking  all  former  wills 
by  me  made. "  The  special  term  held  that  the  surrogate's  decree  was  not  binding 
upon  Nancy  Cope,  and,  secondly,  that  she  took  under  the  provisions  of  her  fa- 
ther's will  absolutely,  under  the  provisions  made  in  her  behalf. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

Carver,  Deyo  &  Jenkins,  for  appellants. 
Burr  Mattice,  for  respondents. 

HARDIN,  P.  J.  1.  If  Nancy  Cope  only  took  a  life  estate,  or  was 
"entitled  to  the  use  of  the  legacy  during  her  life,  and  nothing  more," 
then  this  action  was  properly  brought,  and  the  plaintiffs  were  entitled 
to  some  relief.  Tyson  v.  Blake,  22  N.  Y.  558;  Livingston  v.  Murray,  68 
N.  Y.  485.  Plaintiffs  alleged,  and  sought  to  establish  by  evidence,  that 
their  interests  would  be  imueriled,  without  some  security  required,  and 
to  bring  their  case  within  the  qualified  rule  stated  in  Graham  v.  Trust 
Co.,  46  Hun,  267,  and  In  re  Fembacher,  17  Abb,  N.  C.  339. 

2.  When  the  will  was  made,  Nancy  Cope  was  about  44  years  of  age, 
having  been  married  10  years,  and  was  then,  and  still  is,  childless. 
It  is  suggested,  "the  words  of  contingency  refer  only  to  a  death  in  the 
lifetime  of  a  testator."  In  the  tenth  clause  of  the  will  the  testator  directe 
and  authorizes  his  executors  "to  sell  all  the  real  estate  "  which  he  had^ 
except  such  as  he  had  "given  and  devised     *     *     *     for  the  benefit  of 
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mj  [his]  heirs,  at  such  times  as  said  executors  shaD  deem  beet;"  and 
in  the  eighth  clause  he  provicies  as  follows:  ^^  I  furthermore  desire  and 
direct  that  in  the  event  of  my  daughter,  Nancy  Cope,  wife  of  John 
Cope,  Jr.,  shall  die  without  children,  the  portion  herein  given  to  her 
shall  be  given  to  my  sons  John  0.,  Robert,  and  Henry  R.,  or  their 
heirs,  share  and  share  alike."  The  language  used  indicates  an  intent  on 
the  part  of  the  testator  that  the  portion  given  to  her,  in  the  event  she 
shall  die  without  children,  ''shall  be  given,"  either  to  his  sons  John  6., 
Robert,  and  Henry  R.,  "or  their  heirs,  share  and  share  alike."  Thus 
a  provision  is  made  for  the  giving  of  her  share,  upon  her  death  with- 
out children,  to  his  sons  John,  Robert,  and  Henry;  and  not  being  con- 
tent to  provide  for  their  reception  of  it,  only,  he  provides,  still  further, 
for  the  portion  being  given  '^to  their  heirs,  share  and  share  alike,"  us- 
ing words  apt  to  control  the  estate  at  a  time  so  far  in  the  future  as  might 
be  subsequent  to  the  death  of  John  G.,  Robert,  and  Henry  R.,  or  either 
of  them.  Considering  the  language  just  referred  to,  as  well  as  the  facts 
and  circumstances  surrounding  the  testator  at  the  time  of  his  execution 
of  the  will,  and  the  whole  language  of  the  instrument,  and  observing 
the  rule  "that  all  the  parts  of  an  instrument  are  to  be  taken  together  in 
ascertaining  its  meaning,  and  that  no  part  of  it  should  be  rejected  as  in- 
operative if  the  whole  can  reasonably  stand  together,"  (Norris  v.  Beyea, 
13  N.  Y.  283,)  the  conclusion  is  reached  that  it  was  the  intention  of 
the  testator  to  provide  that  the  portion  of  his  estate  given  to  Nancy,  in 
the  event  of  her  death  without  issue,  should  pass  to  those  of  the  blood 
of  the  testator,  and  that  the  "words  of  contingency"  used  by  the  tes- 
tator do  not  refer  to  a  death  in  the  lifetime  of  the  testator,  (Moffat's 
Ex'rs  V.  Strong,  10  Johns.  12;  Greyston  v.  Clark,  41  Hun,  125;  Nellis 
V.  Nellis,  99  N.  Y.  613,  3  N.  E.  Rep.  59;  Vanderzee  v.  Slingerland, 
103  N.  Y.  56,  8  N.  E.  Rep.  247;  Buel  v.  Southwick,  70  N.  Y.  581; 
Britton  v.  Thornton,  112  U.  S.  526,  5  Sup.  Ct.  Rep.  291;  and  the  opin- 
ion of  Learned,  P.  J.,  in  Mead  v.  Maben,  131  N.  Y.  265,  30  N.  E. 
Rep.  98.)  In  speaking  of  the  rule  referring  to  death  without  issue  at  a 
time  prior  to  the  death  of  a  testator,  Andrews,  J.,  in  Vanderzee  v.  Slin- 
gerland, supra,  says: 

"But  the  rule  established  by  the  courts  applies  only  where  the  context  of 
the  will  is  silent,  and  affords  no  indication  of  intention,  other  than  that  dis- 
closed by  words  of  absolute  gift,  followed  by  a  gift  over  in  case  of  death,  or  of 
death  without  issue,  or  other  specific  event.  Indeed,  the  tendency  is  to  lay 
hold  of  slight  circumstances  of  the  will  to  vary  the  construction,  and  to  give 
effect  to  the  language  according  to  its  natural  import.* 

See,  also,  his  opinion  in  Soper  v.  Brown,  (N.  Y.  App.)  82  N.  E. 
Rep.  768. 

In  Mullarky  r.  Sullivan,  (N.  Y.  App.)  32  N.  E.  Rep.  762,  O'Brien, 
J.,  in  giving  construction  to  a  will,  says: 

"It  is  perfectly  true  that,  in  determining  what  the  testator  meant,  every  part  of 
the  will  must  be  considered,  and  that  the  natural  and  ordinary  meaning  of  the 
words  of  a  particular  clause  may  be  modified  by  other  provisions.  * 

3.  As  the  forgoing  views,  if  adopted,  would  lead  to  a  reversal,  it  is 
not  important  to  consider  the  effect  of  the  surrogate's  decree  declarii^g  a 
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construction  of  the  wUl  in  accordance  with  the  views  already  ezpressed. 
There  should  be  a  reversal,  and  a  new  trial. 

Judgment  reversed,  and  a  new  tri^  ordered,  with  costs  to  abide  the 
event. 

MARTIN,  J.,  concurs. 

MERWIN,  J.,  (dissenting.)  Andrew  G.  Waahbon  died  March  1, 
1867,  leaving  a  will  dated  January  31,  1865.  In  the  first  clause  of 
this  will  he  made  provision  for  his  wife,  in  lieu  of  dower.  In  the 
second  clause  he  gave  and  bequeathed  to  his  executors  thereinafter 
named  a  certain  farm,  of  about  250  acres,  upon  which  his  son  John 
".  G.  Washbon  then  resided,  together  with  the  farming  utensils  and  live 

**  stock  thereon  belonging  to  him  at  the  time  of  his  decease,  "and  also  the 

'   '  sum  of  four  thousand  (4,000)  dollars,  and  also  the  equal  one-fourth  part 

of  the  residue  of  my  estate,  as  hereinafter  mentioned,  and  also  any 
other's  share  or  interest  which  may  be  hereinafter  devised  or  given  to 
-  •  them  as  trustees,  in  trust,  to  receive  the  income,  rents,  interests,  and 

profits  thereof,  and  to  apply  the  same  to  the  use  of  my  said  son  John 
f  G.  Washbon  during  his  life,  and  at  his  decease  to  grant,  convey,  trans- 

,  fer,  and  pay  over  the  same  to  the  descendants  of  my  said  son  John 

.  -^  G.  Washbon  who  shall  be  living  at  his  decease;"  and  he  provided  that, 

if  any  deceased  child  of  John  left  descendants,  they  should  take  the 
share  their  parent  would  have  taken,  if  living.  Then  came  the  follow- 
ing clauses: 

"Thirdly.  I  give  and  devise  to  my  youngest  son.  Henry  R  Washbon,  the  farm 

Wt'  in  the  town  of  Morris  aforesaid,  on  which  I  now  live,  containing  one  hundred 

;  «»  and  eighty  eight  (188)  acres,  more  or  less,  with  all  the  farming  utensils  and  live 

*  .  stock  thereon  belonging  to  me  at  the  time  of  my  decease.    Fourthly.   I  g^ive 

and  bequeath  to  my  daughter,  Nancy  Cope,  wife  of  John  Cope.  Jr.,  the  sum 

of  ten  thousand  (10,000)  dollars.    Fifthly.  I  give  and  bequeath  to  my  son-in-law. 

^  *  John  Cope,  Jr.,  the  sum  of  two  thousand  (2.000)  dollars.    Sixthly.  I  give  and 

,>  '>  bequeath  to  my  second  son.  Robert  Washbon.  the  sum  of  twelve  thousand  (12.000) 

^  .  dollars.    Seventhly.  I  give  and  bequeath  and  devise  all  rest,  residue,  and  remain- 

^  '  der  of  my  property,  real  and  personal,  to  my  three  children  Robert  Washbon: 

*  ,  •  Nancy  Cope,  wife  of  John  Cope,  Jr.;  and  Henry  R.  Washbon, — to  be  divided 

^*  '.  ^ ,  equally  between  them.    Eighthly.  I  furthermore  desire  and  direct  that  in  the  event 

of  my  daughter,  Nancy  Cope,  wife  of  John  Cope,  Jr..  shall  die  without  children. 

«  the  portion  herein  given  to  her  shall  be  given  to  my  sons  John  G.,  Robert,  and 

Henry  R.,  or  their  heirs,  share  and  share  alike. " 

In  the  ninth  clause,  he  made  provision  for  a  home  and  residence  for 
his  sister  on  the  farm  he  had  devised  for  the  beneBt  of  his  son  John. 
In  the  tenth  clause  he  authorized  and  directed  his  executors  to  sell,  at 
such  times  as  they  deemed  best,  all  his  real  estate,  except  such  as  he 
had  otherwise  devised;  and,  lastly,  he  appointed  as  his  executors  his 
*'  sons  Robert  and  Henry,  and  his  son-in-law,  John  Cope,  Jr. 

His  four  children  named  in  the  will  were  his  sole  heirs  and  next  of 
kin.  The  testator,  at  the  date  of  the  will,  was  in  his  seventy -seventh 
year,  and  his  daughter,  Nancy,  was  then  about  41  years  old,  and  bad 
been  married  about  8  years.  She  has  never  had  any  children.  The 
^'^  "•*  will  was  proved,  and  letters  issued  to  the  executors,  on   12th  March, 

1867.     During  the  years  1867  and  1868,  the  executors  paid  to  Nancj 
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Cope,  in  full,  the  amount  of  the  legacies  bequeathed  to  her  by  the 
terms  of  the  will,  which  amounted  to  the  sum  of  about  $13,500;  and 
she  had  ever  since  that  time  had  the  absolute  possession  and  control  of 
the  same,  and  has  always  claimed  full  title  under  the  will.  The  l^ar 
cies  to  Robert  Washbon  and  to  Henry  R.  Washbon  were  also  paid, 
wholly,  or  to  a  large  extent,  about  the  same  time.  Henry  R.  died  about 
1st  April,  1884,  leaving  children,  who  are  parties  defendant.  On  9th 
March,  1890,  John  G.  Washbon  died,  leaving,  as  his  only  heirs  at  law 
and  next  of  kin,  the  plaintiffs  herein. 

On  the  23d  November,  1887,  the  plaintiffs  filed  in  the  surrogate's 
court  a  petition  asking  that  the  executors  be  required  to  file  an  inventory 
of  the  estate,  and  an  intermediate  account  of  their  proceedings  as  exec- 
utors and  trustees.  Thereupon  a  citation  was  issued  to  the  executors, 
returnable  on  16th  December,  1887.  Thereafter  the  executors  filed  an 
inventory,  and  an  account  of  their  proceedings.  Objections  thereto 
were  filed  by  the  petitioners,  and  evidence  was  taken  before  the  surro- 
gate and  a  referee,  and  the  matter  was  adjourned  from  time  to  time  to 
the  20th  September,  1888,  when  the  executors  applied  for  a  judicial 
settlement  of  their  accounts.  A  citation  was  issued  in  the  usual  form, 
returnable  on  80th  October,  1888.  In  this  citation  Nancy  Cope  was 
named  as  one  of  the  parties  in  interest.  A  hearing  was  had  on  Decem- 
ber 4,  1888,  and,  by  consent  of  parties  who  appeared,  the  accounts, 
objections,  and  evidence  taken  and  filed  in  the  prior  proceeding  were 
admitted  in  the  latter  as  if  originally  taken  and  had  therein.  On  the 
26th  July,  1889,  a  decree  was  made  by  the  surrogate  which,  among 
other  things,  adjudged  that  the  bequests  to  Nancy  Cope  by  the  fourth 
and  seventh  clauses  of  the  will  are  not  absolute,  but  her  interest  is  re- 
duced to  a  life  estate,  by  the  eighth  clause,  in  the  event  of  hei*  dying 
without  children,  and  that  this  contingency  relates  to  her  death  without' 
children  after,  as  well  as  before,  the  death  of  the  testator.  The  decree, 
recited  that  the  citation  was  returned  with  proof  of  service  on  the  parties^ 
therein  named,  which  would  include  Nancy  Cope.  The  proof  of  serv-i 
ice,  as  filed,  does  not  show  service  on  her.  Upon  the  hearing  on 
December  4th,  the  attorney  for  the  executors  in  the  proceedings  caused 
to  be  entered  upon  the  record  that  Nancy  Cope  appeared  in  such  pro- 
ceedings by  him,  as  her  attorney,  and  he  thereafter  acted  therein  as  her 
attorney.  It  is,  however,  found  by  the  special  term,  upon  sufficient 
evidence,  that  the  citation  was  not  in  fact  served  upon  her,  and  that  the 
appearance  by  the  attorney  was  without  any  authority  from  her,  and 
without  her  knowledge,  and  that  she  never  employed  him  to  appear  or 
act  for  her,  and  did  not  know  that  he  assumed  to  do  so. 

The  present  action  was  commenced  in  May,  1890,  and  the  question 
is  whether  Nancy  Cope  had  an  absolute  title  to  the  legacies  which  she 
has  received.  This  depends  upon  whether  the  death  without  children, 
referred  to  in  the  eighth  clause  of  the  will,  means  only  a  death  before 
the  testator.  If  it  does,  then  the  title  of  Mrs.  Cope  is  absolute.  If  it 
does  not,  then  her  title  is  defeasible,  and  the  plaintiffs,  it  may  be  as- 
sumed, would  be  entitled  to  some  relief.  The  plaintiffs,  in  support  of 
their  position,  claim  (1)  that  the  decree  of  the  surrogate's  court  is  a  j 
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binding  adjudication  upon  the  subject;  and,  if  not,  (2)  then  that  the 
ifill  should,  in  fact,  be  so  construed.  It  was  held  at  the  special  term 
that  the  decree  of  the  surrogate's  court  did  not  bind  Mrs.  Cope,  mainly 
on  the  ground  that  she  was  not  bound  by  the  appearance  of  the  attor- 
ney, and  that,  therefore,  the  surrogate  had  no  jurisdiction  of  her  per- 
son, and  that  the  will  should  be  construed  to  refer  only  to  a  death  be- 
fore the  testator. 

The  fund  in  controversy  here  was  received  by  Mrs.  Cope  in  1867  and 
1868.  The  undisputed  finding  of  the  court  is  that  the  amount  she 
then  received  was  in  full  of  the  legacies  bequeathed  to  her  by  the  terms 
of  the  will.  That  being  so,  she  had  no  interest,  in  fact,  in  the  account- 
ing in  1888,  as  the  surrogate  had  no  power  to  compel  her  to  pay  back  in 
case  she  had  received  more  than  she  was  entitled  to.  In  re  Underbill,  117 
N.  Y.  471,  22  N.  E,  Rep.  1120.  She  was  entitled  to  nothing  further 
under  the  decree,  and  claimed  nothing.  There  was,  therefore,  no  fund 
then  in  the  hands  of  the  executors,  so  far  as  Mrs.  Cope  or  her  legacies 
were  concerned,  upon  the  status  of  which  the  surrogate's  court  was 
called  upon  to  pass,  or  in  regard  to  which  there  was  any  occasion  to 
construe  the  clause  in  question.  The  only  parties  who  made  objections 
to  the  executor's  accounts  were  the  plaintiflTs,  and  in  these  objections  no 
reference  was  made  to  the  legacies  in  question,  although,  presump- 
tively, the  payments  thereon  entered  into  the  accounts  as  filed.  Indeed, 
upon  the  trial  before  the  surrogate,  no  question  seems  to  have  been 
raised  on  the  subject  until  the  submission  of  the  briefs  of  counsel  upon 
the  final  argument.  No  brief  was  then  submitted  on  the  part  of  Mrs. 
Cope,  but  on  behalf  of  the  executors  upon  one  side,  and  the  plaintiffs 
upon  the  other.  They  were  in  fact  the  litigants.  There  was  no  issue 
betwefen  the  plaintiffs  and  Mrs.  Cope.  The  latter  had  held  the  legacies 
for  20  years  and  upwards,  and  claimed  absolute  ownership.  As  the 
surrogate's  court,  under  the  rule  of  the  Underbill  Case,  had  no  ju- 
risdiction to  compel  her  to  refund,  it  had  none  to  qualify  or  limit  her 
ownership.  That  was  not  a  matter  within  the  scope  of  the  accounting, 
and  any  opinion  or  decision  on  the  subject  did  not  conclude  Mrs.  Cope. 
Hymes  v.  Estey,  116  N.  Y.  509,  22  N.  E.  Rep.  1087.  It  is,  therefore, 
not  important  to  consider  whether  Mrs.  Cope  was  bound  by  the  appear- 
ance for  her  by  the  attorney. 

We  then  come  to  the  question  of  how  the  will  should  be  construed. 
In  this  state  it  is,  I  think,  well  settled  that  where  there  is  a  testamen- 
tary gift  to  one  person  absolutely,  and  then  a  subsequent  provision  that, 
in  case  of  his  death  without  children,  it  shall  go  to  other  parties,  the 
words  of  contingency  reier  only  to  a  death  in  the  lifetime  of  the  testator, 
unless  there  is  something  in  the  context  indicating  a  contrary  intent. 
-Quackenbos  v.  Kingsland,  102  N.  Y.  128,  6  N.  E.  Rep.  121;  Vanderzee 
V.  Slingerland,  103  N.  Y.  47,  8  N.  E.  Rep.  247;  Mead  v.  Maben,  131 
N.  Y.  255,  30  N.  E.  Rep.  98;  Black  v.  Williams,  51  Hun,  280,  4  N.  Y. 
Supp.  243.  The  reason  given  in  some  cases  is  that  the  absolute  gift, 
which  is  in  the  first  instance  made,  should  not  be  cut  down  or  limited 
by  any  subsequent  doubtful  expression,  and  that,  as  the  limit  of  death 
^ithoat  children  may  refer  to  a  death  in  the  lifetime  of  the  testator, 
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ihat  should  be  the  construetioii  adopted,  in  order  to  give  ftill  foroe  to 
both  provisions,  unless  a  different  intent  appears  elsewhere.  Does  such 
an  intent  appear  in  this  case?  The  construction  claimed  by  the  plain- 
life  would,  in  effect,  give  to  Mrs.  CJope  only  a  life  estate.  The  testator 
provides,  in  terms,  a  life  estate  for  one  of  his  children,  with  remainder 
over.  His  failure  to  so  provide  for  Mrs.  Cope  does  not,  at  least,  aid  the 
plaintiffs'  view.  Nor  does  the  use  in  the  second  clause  of  the  expression, 
^^also  any  other's  share  or  interest  which  may  be  hereafter  devised  or 
givoi  to  them  as  trustees."  No  such  interest  was  in  fiact  given  to  the 
trustees;  and,  if  the  testator  had  then  in  mind  the  share  of  Mrs.  Cope, 
his  failure  to  follow  up  any  idea  he  may  then  have  had  does  not  take 
away  or  affect  the  meaning  which,  presumptively,  is  to  be  given  to  his 
subsequent  language.  It  is  urged  that,  on  the  theory  of  the  defense, 
the  eighth  clause  was  unnecessary,  as  the  legacies  to  Mrs.  Cope,  in  case 
of  her  death  before  the  testator,  would,  by  law,  have  passed  to  her 
brothers,  as  intestate  property.  Assume  this  might  be  so.  Still,  the 
provision  would  prevent  partial  intestacy,  and  the  law  prefers  a  con- 
struction which  will  prevent  partial  intestacy  to  one  which  will  permit 
it.  Thomas  v.  Snyder,  43  Hun,  15.  The  same  feature  existed  in  the 
Quackenbos  Case,  and  does  not  seem  to  have  been  considered  of  any 
special  importance.  In  that  case,  too,  as  here,  there  were  one  or  more 
life  estates  provided  for;  and  the  failure  to  provide  such  for  the  share  in 
controversy  was  held  to  support  the  interpretation  that  the  first  taker, 
having  survived  the  testator,  took  the  absolute  title.  I  fail  to  find  any- 
thing in  the  present  case  to  overcome  the  presumed  intent.  It  follows 
that  the  decision  of  the  special  term  is  correct,  and  should  be  afi^rmed. 


jaHKSON  V.  WILLIAMS. 

(Sapreme  Court,  Ctoneral  Term,  First  Department    February  17,  ISVd.) 

Dbed — Omtssiov  of  Coubsb  in  Description. 

The  correct  description  of  land  as  to  the  last  two  courses  was  as  follows: 
Thence  northerly  to  a  strip  of  land  "at  the  head  of  Washington  street,  owned 
by  A.;  thence  westerly  along  said  strip  of  land  owned  by  A.  and  Washinc^ton 
street  about  124  feet,  to  the  place  of  beginning. "  A  deed  to  the  land  omitted 
the  words,  "thence  westerly  along  said  strip  of  land  owned  by  A. "  It  stated, 
however,  that  the  boundaries  given  embraced  "all  the  land  m  said  bounds;" 
There  was  also  a  purchase-money  mortgage  given  at  the  same  time  by  the 
^antee,  which  contained  the  correct  description.  Meld,  that  the  grantee's 
title  was  not  affeeted  by  the  omission. 

Case  submitted  on  agreed  statement. 

Controversy  between  Henry  W.  Johnson  and  Edward  G.  Williams, 
submitted  on  an  agreed  statement  under  Code  Civil  Proc.  §  1279,  to 
ascertain  whether  plaintifiPs  title  to  certain  premises,  which  he  had  con- 
tracted to  convey  to  defendant,  is  or  is  not  defective. 

Aniued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOL- 
LETT,  JJ. 

Coleridge  A.  Hart,  for  plaintiff. 
William  H.  Townley,  for  defendant. 
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O'BRIEN,  J.  The  facts  show  that  the  plaintiff  and  defendant  made 
a  contract,  the  former  to  sell  and  the  latter  to  buy,  certain  premises  in 
what  is  commonly  called  the  "Annexed  District  of  New  York  City." 
The  contract  called  for  a  proper  deed  conveying  the  fee  simple  of  said 
premises.  The  correct  description  of  the  property  intended  to  be  con- 
veyed is  contained  in  the  deed  delivered  to  the  plaintiff  on  the  1st  day 
of  October,  1872,  as  follows: 

*'A11  that  other  piece  or  parcel  of  land  lying  and  being  in  the  town  of  WeBt 
Farms,  in  the  county  of  Westchester,  and  state  of  New  York,  bonnded  and  de- 
scribed as  follows:  Beginning  at  a  point  on  the  southerly  side  of  Washington 
street,  distant  two  hundred  and  ninety-five  feet  easterly  from  the  corner  of  said 
street  and  Union  avenue;  thence  running  southerly  and  parallel,  or  nearly  so. 
with  said  Union  avenue,  about  one  hundred  and  eighty-five  (185)  feet  to  a  stone 
wall,  the  boundary  of  lands  of  William  W.  Fox,  deceased;  thence  running  east- 
erly along  the  center  of  said  wall  by  said  Fox's  land  about  one  hundred  and 
ninety -seven  (197)  feet  to  the  corner  of  land  formerly  belonging  to  Mr.  Devoe; 
thence  running  northerly  through  the  center  of  a  stone  fence  by  land  formerly 
of  Mr.  Devoe  about  one  hundred  and  ninety-three  feet  (108  ft.)  six  (6)  inches  to  a 
strip  of  land  at  the  head  of  Washington  street,  owned  byMr.  Ashe;  thence  west- 
erly along  said  strip  of  land  owned  by  Mr.  Ashe  and  Washington  street  about 
one  hundred  and  twenty-four  (124)  feet  to  the  point  or  place  of  beginning. " 

It  is  conceded  that  the  deed  tendered  to  defendant  would  include  the 
premises  thus  described,  but  the  objection  to  the  title  arises  in  an  al- 
leged defect  in  the  chain,  growing  out  of  an  omission  of  one  of  the 
courses  in  a  former  deed  made  by  Maria  Amos  and  William  Amos,  her 
husband,  to  one  of  plaintiff's  predecessors  in  title,  and  dated  the  2d  day 
of  May,  1864.  In  this  last-mentioned  deed  the  description  is  the  same 
as  above,  except  that  the  words  in  the  fourth  course,  "thence  westerly 
along  said  strip  of  land  owned  by  Mr.  Ashe,"  are  omitted,  so  that  the 
deed,  after  describing  the  two  first  courses  as  in  the  correct  description 
of  the  premises,  reads  as  follows: 

"Thence  running  northerly  through  the  center  of  a  stone  fence  by  land  for- 
merly of  Mr.  Devoe  about  one  hundred  and  ninety-three  (198)  feet  six  (6)  inches 
to  a  strip  of  land  at  the  head  of  Washington  street  owned  by  Mr.  Ashe,  and 
Washington  street  about  one  hundred  ancT  twenty-four  (124)  feet  to  the  point 
and  place  of  beginning;  containing  all  the  land  in  said  bounds." 

It  is  conceded  further  that  at  the  time  this  deed — in  1864 — was  made 
the  grantee  gave  back  to  the  grantor  purchase-money  mortgages  which 
contained  a  correct  description  of  the  premises,  and  that  the  words 
omitted  from  the  deed  were  in  the  purchase  money  mortgages.  It  will 
also  be  noticed  that  the  defective  deed  states  that  the  boundaries  given 
embrace  all  the  land  in  said  bounds.  The  question  thus  presented  is 
purely  one  of  construction.  As  to  the  true  construction,  we  entirely 
agree  with  the  plaintiff  that  the  description  in  the  deed  claimed  to  be 
defective  admits  of  no  other  interpretation  than  one  which  covers  and 
includes  the  whole  of  the  parcel  conveyed  to  plaintiff  in  1872.  We  fail 
to  see  how  any  doubt  can  exist,  whether  resort  be  had  to  language  or 
the  simplest  process  of  reasoning  with  a  view  of  reaching  a  solution  upon 
the  question  submitted.  It  would  be  impossible,  by  measuring  off  124 
feet  in  any  other  direction,  to  reach  the  point  of  beginning,  than  by 
going  in  a  westerly  direction  to  such  point.  There  is  nothing  omitted 
from  the  Amos  deed  which  was  essential  to  a  definite  location  of  the 
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foarth  course  of  the  premises  intended  to  be,  and  which  were  in  fact, 
conveyed.  We  are  of  opinion,  therefore,  that  the  mere  omission  from 
the  description  of  the  words  "thence  westerly,"  etc.,  makes  the  plain- 
tiff's title  in  no  way  defective,  nor  is  it  serious  enough  to  be  regarded 
as  a  break  in  the  chain  of  title,  or  one  which  would  prevent  the  plain- 
tiff from  fulfilling  his  contract  to  give  a  perfect  deed  conveying  the  fee 
simple  of  the  premises  in  question.  Upon  the  conceded  facte,  therefore, 
the  question  submitted  for  our  consideration — as  to  whether  the  deed  in 
which  this  omission  occurs  was  sufficient  to  oonvey  the  premises  con- 
tracted to  be  sold  to  the  defendant — should  be  answered  in  the  affirma- 
tive, and  judgment  should  be  entered  against  defendant  directing  that 
he  perform  his  contract,  and  accept  the  deed  tendered  by  plaintiff,  and- 
and  in  other  respects  comply  with  the  terms  of  the  agreement. 
Judgment  accordingly,  with  costs.     All  concur. 


(C7  Hun,  817.) 
ROBINSON  et  al.  v.  GOVERS. 

(Sapreme  Court,  General  Term.  First  Department.    Febraary  17,  1808.) 

Abatsuent— Death  of  Plaintiff  before  Judgment. 

In  an  action  for  the  recovery  of  dower,  a  memorandum  handed  down  by 
the  judge,  but  not  signed  by  him.  directing  how  the  dower  interest  should  be 
calculated,  the  amount  of  costs  to  which  plaintiff  is  entitled,  and  the  manner 
of  payment,  is  simply  an  indication  to  the  parties  as  to  how  the  Judgment 
should  be  framed,  and  is  not  itself  a  final  Judgment,  which  prevents  the  action 
from  abating  by  plaintiff's  death  before  the  embodiment  of  such  memoran- 
dum in  an  order  for  Judgment. 

On  rehearing. 

Foe  decision  on  appeal,  see  20  N.  Y.  Supp.  571. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT,  JJ. 

Gratz  Nathan,  John  C.  Shaw,  and  James  E.  Carpenter,  (O.  Nathan, 
of  counsel,)  for  appellants. 

John  B.  Pine,  (A.  G.  Fox,  of  counsel,)  for  respondent. 

VAN  BRUNT,  P.  J.  Upon  the  previous  argument  of  this  appeal 
the  court  held  that  the  order  continuing  the  action  should  be  reversed 
upon  the  ground  that  by  the  death  of  the  plaintiff  the  same  abated, 
and  it  is  not  necessary  to  rediscuss  the  questions  then  considered  and 
determined.  But  since  said  argument  and  decision  a  motion  has  been 
made  to  resettle  the  order  confirming  the  referee's  report  herein  by  in- 
serting the  following  recital  therein  before  the  operative  part  of  the 
order: 

"And  a  decision  having  been  rendered  herein  bv  Mr.  .Justice  Patterson  on  the 
15th  of  February.  1892,  in  the  words  and  figures  following,  to  wit:  'The  motion 
to  confirm  the  report  of  the  referee  is  granted,  with  the  modifications  hereafter 
suggested.'  The  plaintiff  should  be  allowed  the  costs  of  the  action,  and  an  extra 
allowance  of  $150.  Costs  should  not  be  awarded  the  defendant,  but  the  guardian 
ad  litem  should  be  compensated,  and  $55  is  allowed  him.  These  costs  and  allow- 
ances are  not  to  be  charged  against  the  gross  sum  awarded  to  the  plaintiff,  but  in. 
the  same  manner  as  if  the  property  were  sold.  The  defendants  desiring  to  pay 
this  gross  sum  must  first  pay  these  costs,  and  then  deduct  them  from  the^y  ' 
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▼alue  of  the  property  as  fixed  by  the  referee,  and  the  dower  interest  may  then  be 
calculated,  for  the  purposes  of  final  judgment,  on  the  balance  remaininji?  after 
such  deduction  is  made.  That  seems  to  be  the  rule  in  cases  in  which  the  property 
is  sold,  and  the  proceeds  brought  into  court,  (Schierloh  ?.  Schierloh,  14  Hun,  572,) 
and  it  may  equitably  be  made  applicable  in  a  case  of  this  kind." 

The  question  presented  is,  the  plaintiff  having  died  subsequent  to  the 
filing  of  this  memorandum  by  the  court  who  heard  the  motion,  and  be- 
fore its  embodiment  in  an  order,  whether  the  situation  has  been  in  any 
respects  changed  from  that  which  was  presented  by  the  record  on  the 
previous  appeal.  We  think  not.  The  memorandum  in  question  was 
not  the  judgment  of  the  court.  It  was  simply  an  indication  to  the 
parties  as  to  how  the  judgment  to  be  entered  upon  the  referee's  report 
should  be  framed,  in  order  that  it  might  be  duly  entered.  This  is  ap- 
parent, if  any  indication  was  needed,  from  the  language  of  the  memo- 
randum itself.  It  is  that  the  plaintiff  should  be  allowed  certain  things, 
that  costs  should  be  allowed  to  the  defendant,  that  the  guardian  ad  litem 
should  be  compensated,  that  the  costs  and  allowances  should  not  be 
charged,  etc.,  clearly  showing  that  the  court,  by  the  filing  of  this  mem- 
orandum, which  does  not  purport  even  to  have  been  signed  by  the  justice, 
was  merely  giving  an  indication  as  to  how  the  order  upon  the  motion 
should  be  framed;  and,  when  tlie  suggestions  of  the  court  were  properly 
embodied  in  an  order,  then  it  directed  its  entry,  which  was  the  fact,  be- 
cause three  days  afterwards  we  find  a  formal  order,  entered  by  direction 
of  the  court,  embodying  the  suggestions  of  the  memorandum.  This 
memorandum,  clearly,  was  not  a  final  judgment,  which  prevented  the 
action  irom  abating  by  the  death  of  the  plaintiff.  The  case  of  Knapp  v. 
Roche,  82  N.  Y.  366,  holds  that  the  memorandum  of  a  decision  handed 
down  by  the  general  term,  although  signed  by  one  of  the  judges,  was 
not  a  judgment,  but  it  was  a  mere  authority  to  enter  a  judgment;  that  a 
formal  judgment  must  be  prepared,  entered  in  the  judgment  book, 
and  attested  by  the  clerk's  signature,  and  a  copy  thereof  annexed  to 
the  appeal  papers,  to  constitute  the  judgment  roll,  in  accordance  with 
the  provisions  of  the  Code.  So  in  the  case  at  bar  the  memorandum 
in  question  was  not  an  order.  It  did  not  pretend  to  be  an  order.  It 
was  a  mere  memorandum  determining  what  should  be  the  form  of  the 
order  to  be  entered  upon  the  motion  in  reference  to  the  referee's  report. 
We  think,  therefore,  that  the  position  of  the  case  remains  unchanged; 
and,  for  the  reasons  stated  in  the  opinion  previously  given  upon  the 
original  appeal,  the  order  appealed  from  should  be  reversed,  with  810 
costs  and  disbursements,  and  the  motion  denied,  with  $10  costs.  All 
concur. 


(67  Hun,  418.) 

CARROLL  ▼.  PETTIT. 

(Snpreme  Court,  General  Term,  First  Oepartmeot    February  17,  1898.) 

RbaL' Estate  Brokbr — Action  for  Commissions — Evidencx. 

In  an  action  by  a  real  estate  broker  for  commissions,  based  on  the  ground 
that  defendant,  his  principal,  surreptitiously  concluded  a  sale  procured  by 
him,  a  letter  written  by  the  broker  to  the  purchaser's  agent  is  admissible  to 
prove  his  efforts  to  make  a  sale:  and  it  is  not  rendered  incQ|npeteDt  because 
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It  incidentally  corroborttes  his  testimonr  as  to  the  date  of  an  interriew  be- 
tween himself  and  defendant,  at  which  the  latter  obtained  the  purchaser*! 
name. 

IL  Bamte— Duty  op  Princtpal. 

A  principal  who  obtains  knowledge  from  his  broker  that  an  intending 
purchaser  procured  by  the  broker  is  the  person  of  whom  he  had  learned 
from  another  source  as  beini^  a  possible  purchaser,  owes  to  the  broker  the 
duty  of  either  terminating  the  agency,  or  notifying  him  that  he  intends  per- 
sonally to  conduct  future  negotiations:  and.  on  bis  failure  so  to  do.  the 
broker  is  entitled  to  commissions,  though  the  sale  was  completed  by  the 
principal  himself. 

H  Samb— Right  to  Commtssioks. 

A  real -estate  broker,  who  has  succeeded  in  gettmg  a  purchaser  to  favor- 
ably consider  the  terms  of  sale,  and  who  has  brought  the  negotiations  to  a 
point  where  they  undoubtedly  would  have  resulted  in  a  contract,  is  enti- 
tled to  his  commissions,  where  the  principal  then  interferes,  personally 
takes  up  the  negotiations,  and,  with  the  advantage  he  has  obtained  from 
the  broker's  work,  succeeds  in  selling  the  property  to  the  purchaser  procured 
by  the  broker. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  David  H.  Carroll  against  John  Petti t  for  oommiasions  as  a 
real-estate  broker.  From  a  judgment  entered  on  a  verdict  in  plaintifiPs 
favor,  and  from  an  order  denying  a  motion  for  a  new  trial,  defendant 
appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN,  and  FOLLETT, 
JJ. 

Evarte,  Choate  <fe  Beaman,  (Treadwell  Cleveland  and  Henry  W.  Har- 
den, of  counsel,)  for  appellant. 

George  V.  N.  Baldwin,  for  respondent. 

O'BRIEN,  J.  This  was  an  action  by  a  real-estate  broker,  against  the 
defendant,  to  recover  a  commission  claimed  to  be  due  upon  a  sale  of  de- 
fendant's real  estate.  The  complaint  alleged  and  evidence  was  offered 
tending  to  support,  the  employment  of  plaintiflF  by  the  defendant,  un- 
der which  the  former  undertook  the  sale  of  the  property,  and  procured 
a  purchaser,  and  that  while  in  the  midst  of  the  negotiations,  and 
when  they  had  almost  reached  a  favorable  conclusion,  the  defendant, 
learning  through  plaintiff  of  the  person  who  contemplated  purchas- 
ing, surreptitiously  approached  such  purchaser,  and  concluded  the 
sale  so  procured  by  the  plaintiff,  without  the  latter's  knowledge.  On 
the  part  of  the  defendant,  the  defenses  were,  that  the  plaintiff  was  not 
employed,  and  that  the  defendant  made  the  sale  himself. 

Upon  the  first  question,  as  to  the  employment  of  the  plaintiff  by  de- 
fendant, the  evidence  was  sufficient  to  justify  the  conclusion  reached  by 
the  jury.  The  serious  question,  however,  presented  upon  this  appeal, 
is,  assuming  such  employment,  did  the  defendant  interfere  with  the 
negotiations  undertaken  by  the  plaintiff  in  his  behalf,  and  thus  unlaw- 
fully prevent  the  plaintiff  from  performing  the  contract  of  employment? 
The  evidence  shows  that  plaintiff  did  not  effect  the  sale;  and  his  right 
to  compensation  must  depend,  not  upon  his  having  performed  his  con- 
tract, but  upon  the  conclusion  to  be  reached,  on  the  testimony,  whether 
such  peiformance  was  prevented  by  the  action  of  the  defendant.  No 
question  arises  but  that  all  the  details  in  regard  to  the  leases,^^nouQt^ 
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of  mortgages,  and  the  time  when  due,  were  furnished  by  the  defend- 
ant to  the  plaintiff,  and  by  the  latter  to  the  purchaser;  and  it  is 
equally  beyond  dispute  that,  without  having  terminated  in  any  way  the 
plaintiff's  employment,  and  while  the  n^otiations  were  pending,  the 
property  was  sold  by  the  defendant  to  the  very  purchaser  to  whom 
it  had  been  offered,  and  who  had  been  induced  to  consider  the  prop- 
erty by  the  plaintiff.  The  contract  itself  was  made  on  the  20th  of  De- 
cember, subsequent  to  an  interview  on  the  same  day  which  the  plaintiff 
claims  he  had  with  the  defendant,  and  at  which  interview,  as  claimed, 
the  defendant  obtained  the  name  of  the  purchaser.  The  defendant  de- 
nied this  interview  of  the  20th,  placing  it  some  days  prior  to  that  date; 
but  the  letter  from  the  plaintiff  to  the  manager  or  agent  of  the  pur- 
chaser confirms  plaintifTs  version, — that  an  interview  did  take  place  be- 
tween plaintiff  and  defendant  on  the  20th.  This  letter  was  objected  to, 
and  it  has  been  strenuously  insisted  upon  this  appeal  that  its  admis- 
sion was  an  error  so  great  as  to  call  for  a  reversal  of  the  judgment. 
That  it  had  considerable  bearing  upon  the  conclusion  of  the  jury  as  to 
the  credibility  of  the  two  statements  made,  respectively,  by  the  plain- 
tiff and  defendant,  there  can  be  no  doubt,  and  if  its  admission  was 
erroneous  the  verdict  should  not  be  permitted  to  stand.  The  ground 
of  error  assigned  with  respect  to  this  letter  is  that  it  was  incompetent 
because  written  by  the  plaintiff  to  a  third  person,  and  that  it  could  not 
be  resorted  to  for  the  purpose  of  showing  that  the  testimony  of  plain- 
tiff on  the  stand  was  corroborated  by  a  former  statement  to  the  same 
effect  made  to  the  purchaser.  If.  the  letter  was  admitted  for  this  rea- 
son alone,  we  should  be  inclined  to  agree  with  the  defendant;  but  we 
think  that  in  his  argument  the  appellant  overlooks  the  fact  that  it  was 
competent,  as  part  of  the  res  gestse,  for  plaintiff  to  show  what  he  did 
under  his  employment  towards  procuring  a  purchaser.  And  this  let- 
ter, written,  as  it  was,  to  the  manager  of  the  purchaser, — ^the  very  person 
who  represented  the  purchaser  in  the  negotiations  with  the  broker, — 
was  just  as  competent  as  proof  of  the  efforts  made  as  it  would  have 
been  for  the  plaintiff  to  have  personally  testified  to  what  he  did  under 
the  contract  of  employment.  The  letter,  therefore,  being  competent  for 
one  reason,  is  not  rendered  incompetent  because  it  incidentally  corrob- 
orates the  testimony  of  plaintiff  upon  a  material  fact  as  to  the  date  of 
the  interview  between  the  parties. 

The  plaintiff  testified  that  at  this  interview  he  read  to  the  defendant 
the  letter  received  from  the  purchaser's  agent,  in  which  the  name  of  the 
purchaser  appeared;  and  from  this  it  was  claimed  that  the  defendant 
obtained  knowledge  of  the  purchaser.  The  defendant  insisted  that  such 
knowledge  was  derived  through  his  son,  and  from  an  examination  of 
the  Real  Estate  Record,  and  in  this  he  was  supported  by  the  testimony 
of  his  son;  and  were  there  no  other  facts  in  the  case,  bearing  upon  the 
good  faith  of  the  defendant  in  personally  conducting  the  negotiations, 
we  think  that  the  basis  for  a  recovery  would  have  been  slight.  In  other 
words,  while  the  plaintiff's  testimony  was  susceptible  of  the  view  that 
the  knowledge  of  the  purchaser  was  thus  obtained  from  the  letter  which 
he  claims  he  received  from  the  manager  of  the  purchaser,  and  which  he 
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testified  was  read,  still,  the  contrary  evidence  showing  that  prior  to  that 
time  the  knowledge  was  derived  from  another  source,  corroborated  as  it 
was  by  the  testimony  of  the  son,  would  have  a  tendency  to  preponder- 
ate in  defendant's  favor.  Assuming,  however,  that,  entirely  independ- 
ent of  the  plaintiff,  the  defendant  had  from  an  examination  of  the  Real 
Estate  Record  obtained  the  name  of  the  purchaser,  because  the  latter 
had  recently  purchased  the  property  adjoining,  still,  if  on  the  20th  the 
defendant  obtained  from  the  plaintiff  knowledge  that  the  person  whom 
the  broker  had  secured  as  a  proposed  purchaser  was  the  same  person  of 
whom  he  had  learned  from  the  Real  Estate  Record,  the  defendant  owed 
some  duty  to  the  plaintiff,  of  either  terminating  the  agency,  or  notifying 
him  that  he  intended  personally  to  conduct  future  negotiations.  But, 
apart  from  this,  the  testimony  shows  that  the  plaintiff's  work  had  been 
fruitful,  not  only  in  directing  the  purchaser's  attention  to  the  property, 
but  iu  affording  him  information  as  to  incumbrances  thereon,  and  as  to 
the  price  at  which  it  could  be  obtained,  which  rendered  it  in  all  prob- 
ability alone  possible  for  the  defendant,  within  a  space  of  a  few 
hours,  to  consummate  the  sale.  As  to  what  occurred  upon  reaching  the 
purchaser's  office,  defendant  thus  testifies:  ^'At  Mr.  Stokes'  office  I  saw 
Mr.  Elliman.  I  agreed  with  him  upon  the  price  for  this  property." 
And  though  he  further  testified  that  he  never  heard  of  Mr.  Carroll,  in 
connection  with  Mr.  Stokes,  as  the  purchaser,  until  almost  the  actual 
signing  of  that  contract,  it  is  made  evident,  not  only  by  his  testimony, 
but  by  the  testimony  of  Mr.  Elliman,  the  manager  for  Mr.  Stokes,  and 
the  person  who  conducted  the  negotiation,  that  Mr.  Elliman  himself 
told  the  defendant  that  Carroll  had  presented  the  property  to  them,  and 
"that  he  was,  perhaps,  entitled  to  a  commission."  We  think,  upon  this 
evidence,  it  was  properly  a  question  to  submit  to  the  jury,  as  to  whether 
or  not  plaintiff,  not  only  by  the  negotiations  with  the  defendant,  in  ob- 
taining from  him  a  reduction  of  the  original  price  that  he  asked  for  the 
property,  but  also  in  getting  the  purchaser  to  favorably  consider  it,  had 
brought  the  negotiations  to  a  point  where  they  would  undoubtedly  have 
resulted  in  a  contract,  when  the  defendant  personally  took  up  the  nego- 
tiations, and,  with  the  advantage  he  had  obtained  from  the  plaintiff's 
work,  succeeded  in  selling  the  property.  This  question,  and  the  rule 
of  law  applicable  thereto,  were  clearly  and  fully  presented  to  the  jury  by 
the  charge  of  the  trial  judge.  In  addition  to  stating  the  general  rule 
that  there  can  be  no  recovery  on  the  part  of  a  broker  unless  he  shows, 
to  the  satisfaction  of  the  jury,  that  he  brought  the  parties  together,  and 
was  the  procuring  cause  of  the  sale,  he  then  presented  the  limitation  or 
exception  to  this  rule  in  the  following  language: 

''It  is  claimed  iu  this  case  that  the  exception  has  been  proven,  and  the  whole 
theory  of  the  plaintiff  is  that  performance  of  duty  which  under  ordinary  circum- 
stances would  be  required  of  a  broker  was  prevented  by  the  interference  of  the 
defendant  himself.  If  that  be  so,  and  if.  on  the  facts  of  this  case,  you  find  that 
Carrol]  was  prevented  from  going  on  with  the  transaction,  and  thatPettit  took  it 
from  him,  deprived  him  of  the  benefit  of  it.  took  it  out  of  his  hands,  knew  that 
he  was  doing  so.  put  himself  in  the  place  of  the  broker,  knowingly  acquired  to 
himself  the  benefit  of  the  services  of  the  broker,  and  thus  terminated  the  action 
of  the  broker,  so  that  he  could  go  no  further,  then  the  case  presents  that  exception 
which  was  relied  upon  by  the  plaintiff  as  being  the  foundation  of  the  action 
which  he  has  now  brought. "  r^  T 
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There  being  suflScient  evidence  in  the  case  to  present  this  question,  all 
that  remains  is  to  determine  whether  this  rule  of  law  laid  down  by  the 
trial  judge  was  correct.  He,  in  effect,  charged  that  when  a  principal 
intervenes,  and  interferes  with  the  prosecution  of  the  employment  on  the 
part  of  the  broker,  an  exception  is  created  to  the  general  rule  of  law, 
and  that  the  broker  is  not  compelled  to  prove  a  complete  performance 
on  his  part,  but  that  he  may  recover  his  commissions  in  the  same  way 
as  though  he  had  completely  performed  his  undertaking.  This  state- 
ment of  the  law  we  regard  as  supported  by  many  caes;  and,  were  it  a 
new  question,  we  fail  to  see  why  it  is  not  a  just  measure  of  the  duty 
which  the  principal  owes  to  the  agent  whom  he  has  employed  for  any 
specific  purpose.  A  well-considered  case,  in  which  all  the  principles 
applicable  to  the  obligations  of  principals  and  brokers  are  dearly  de- 
fined is  that  of  Sibbald  v.  Iron  Co.,  83  N.  Y.  384,  from  the  opinion  in 
which  we  quote,  upon  the  question  here  presented: 

"Usually  the  broker  is  entitled  to  a  fair  and  reasonable  opportuaity  to  perform 
his  obligation,  subject,  of  course,  to  the  rfjjht  of  the  seller  to  sell  independently. 
But,  that  having  been  granted  him.  the  right  of  the  principal  to  terminate  bis 
authority  is  absolute  and  unrestricted,  excepting  only  that  he  may  not  )do  it  in 
bad  faith,  and  as  a  mere  device  to  escape  the  payment  of  the  broker's  commis- 
sions. Thus,  if.  in  the  midst  of  negotiations  instituted  by  the  broker,  and  wh'ch 
were  plainly  and  evidently  approching  success,  the  seller  should  revoke  the 
authority  of  the  broker,  with  a  view  of  concluding  a  bargain  without  hit  aid,  and 
avoiding  the  payment  of  commissions  about  to  be  earned,  it  might  well  be  said 
that  the  due  performance  of  bis  obligation  by  the  broker  was  purposely  prevented 
by  the  principal.  But  if  the  latter  acts  in  good  faith,  not  seeking  to  escape  the 
payment  of  commissions,  but  moved  fairly  by  a  view  of  his  own  interest,  he  haa 
the  absolute  right,  before  a  bargain  is  made,  while  negotiations  remain  uosuccess- 
ful,  before  commissions  are  earned,  to  revoke  the  broker's  authority;  and  the 
latter  cannot  thereafter  claim  compensation  for  a  sale  made  by  the  principal, 
even  though  it  be  to  a  customer  witb  whom  the  broker  unsuccessfully  negotiated, 
and  even  though,  to  some  extent,  the  seller  might  justly  be  said  to  have  availed 
himself  of  the  fruits  of  the  broker's  labor.  ** 

We  think  that  the  evidence  warranted  the  submission  of  the  question  to 
the  jury,  as  was  done  by  the  court,  and  that  we  should  not  intrench 
upon  their  province  in  disturbing  a  conclusion  reached  by  them  upon 
disputed  evidence,  where  the  preponderance  the  other  way  was  not  so 
great  as  to  have  justified  a  direction  of  a  verdict  for  the  defendant.  We 
are  of  opinion,  therefore,  that  the  judgment  appealed  from  should  be 
affirmed,  with  costs  and  disbursements.     All  concur. 


(67  Hun,  878.) 
PHILLIPS  V.  MERCANTILE  NAT.  BANK  OP  CITY  OP  NEW  YORK. 
(Supreme  Court,  Qeneral  Term.  First  Department    February  17,  1808.) 

Banks— AuTHORiTT  op  Cashier. 

A  bank  is  bound  by  the  act  of  its  cashier  in  drawing  checks  in  its  name, 
though  with  the  intent  of  applying  the  proceeds  to  his  own  use,  and  to  de- 
fraud the  bank;  and  payment  of  such  checks  by  the  drawee  out  of  the  funds 
of  the  bank  is  valid  and  binding,  unless  there  is  something  in  the  transactioB 
to  put  the  drawee  on  inquiry. 

Negotiable  Paper— Fictitious  Pates. 

Checks  drawn  by  the  cashier  to  the  order  of  fictitious  persons,  whose  names 
he  indorses  on  the  checks,  are,  in  effect,  payable  to  bearer;  and  payment  ef 
such  checks  by  the  drawee  out  of  the  funds  of  the  bank  is  binding,  and  r» 
payment  cannot  be  compelled  by  such  bank. 
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1  BaME— NaKES  SllfTLAR  TO  ThOSB  OF  RSAL  PbbSONS. 

The  fact  that  the  names  of  payees  inserted  in  the  checks,  and  indorsed 
thereon  by  the  cashier,  were  those  of  customers  of  the  bank,  does  not  vary 
the  rule  a{3plicable  to  paper  drawn  in  the  name  of  fictitious  payees,  where  the 
cashier  had  no  idea  of  delivering  the  paper  to  the  customers,  but  simply  used 
their  names  to  ward  off  the  suspicion  which  might  otherwise  arise  from 
drawing  checks  to  the  order  of  persons  not  known  to  the  other  bank  offi- 
cials. 

Appeal  from  circuit  court.  New  York  county. 

Action  by  John  R.  Phillips,  as  receiver  of  the  National  Bank  of  Sump- 
ter,  S.  C,  against  the  Mercantile  National  Bank  of  the  City  of  New 
York,  to  recover  an  alleged  balance  due  plaintiff  on  its  deposit  account 
with  defendant,  and  also  a  dividend  paid  defendant  tinder  an  alleged 
mistake  of  fact  by'the  receiver.  From  a  judgment  dismissing  the  com* 
plaint,  plaintiff  appeals.     Affirmed. 

The  action  is  brought  by  the  receiver  of  the  National  Bank  of  Bump- 
ier, S.  C,  to  recover,  with  interest,  $20,326.77,  an  alleged  balance  due 
on  its  deposit  account  with  the  defendant,  and  also  to  recover  $212.78, 
alleged  to  have  been  paid  by  the  receiver  to  the  defendant  as  dividends 
by  mistake  of  fact.  The  answer  allies  the  payment  of  the  amount 
claimed  upon  13  checks,  duly  drawn  by  the  National  Bank  of  Sumpter, 
their  dates  ranging  between  January  26,  1886,  and  January  31,  1887; 
and,  as  a  second  defense,  a  stated  and  settled  account  between  the  Sump- 
ter bank  and  the  defendant  after  the  payment  of  all  such  checks,  and 
their  return  to  the  Sumpter  bank,  and  that  on  such  account  there  was 
due  to  the  defendant  $265.98,  which  the  defendant  £Qed  in  proof  with 
the  receiver.  The  plaintiff,  as  receiver,  allowed  the  same,  and  paid  to 
the  defendant  on  account  thereof  the  amounts  alleged  as  dividends  in 
the  complaint.  The  subject-matter  of  the  controversy  is  12  of  the  13 
checks  mentioned  in  the  answer;  one  of  the  checks,  namely,  that  of  De- 
cember 10,  1886,  for  $5,125.25,  having  been  withdrawn  from  the  plain- 
tiff's claim.  It  appears  from  the  evidence  that  on  Monday,  August  22, 
1887,  the  National  Bank  of  Sumpter  was  compelled  to  suspend  payment 
on  account  of  insolvency,  its  cashier,  C.  E.  Bartlett,  having  absconded 
the  Saturday  night  previous;  and  on  August  24th  the  plaintiff  was  ap- 
pointed receiver,  and  assumed  charge  of  the  bank  as  such  about  the  5th 
or  6th  of  September,  1887;  that  shortly  thereafter  the  defendant  made 
a  claim  against  the  Sumpter  bank  for  an  overdraft  of  $265.98,  and  that 
$212.78  was  paid  on  said  claim.  Four  or  tive  months  alter  the  cashier's 
flight  the  checks  referred  to  were  discovered  in  the  bank,  drawn  by  Bart- 
lett as  cashier  upon  the  defendant,  seven  to  the  order  of  A.  S.  Brown, 
and  six  to  the  order  of  C.  E.  Stubbs,  who,  it  appears,  were  residents  of 
Sumpter,  and  customers  of  the  defunct  bank.  Bartlett  would  enter  on 
the  stubs  of  these  checks  the  date,  name  of  the  payee,  and  the  amount, 
sometimes  the  same  as  the  check,  and  sometimes  only  a  tenth  of  the 
same.  After  these  were  posted  into  the  ledger  by  the  bookkeeper,  Bart- 
lett altered  the  entries  in  the  stubs  and  in  the  ledger,  in  the  case  of  the 
false  accounts,  by  adding  a  figure,  to  make  them  correspond  with  the 
checks  actually  drawn.  These  checks  were  all  indorsed,  "Pay  to  the 
order  of  Gumming  &  Russell,"  (or  "E.  A.  Bigelow  &  Co.,"  or  "Latham, 
Alexander  &  CJo.,")  and  the  name  of  the  payee  "C.  E.  Stubbs"  or  "A.  S. 
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Brown,"  which  indorsemente,  it  was  stipulated  between  the  partie 

were  made  by  Bartlett;  both  Stubbs  and  Brown  testifying  that  the  i 

dorsemeuts  were  not  made  by  them,  but  were  fair  imitations  of  th( 

handwriting,  and  were  made  without  their  knowledge  or  authority,  ai 

that  the  first  either  of  them  saw  of  the  checks  was  some  months  after  t 

cashier's  flight.     Bartlett  would  then  forward  the  checks  to  the  indorsee 

who  indorsed  them  ^'For  deposit,"  and  deposited  them  in  their  ban 

which  indorsed  and  collected  them  from  the  defendant,  and  the  latter 

turn  charged  them  to  the  Sumpter  bank,  and  returned  the  vouchers,    i 

,  the  close  of  plaintiff's  case,  upon  motion  of  defendant's  counsel,  the  tri 

judge  dismissed  the  complaint,  rendering  an  oral  decision,'  and  from  t 

judgment  entered  thereupon  this  appeal  is  taken. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLET 

;  JJ. 

Wingate  &  CuUen,  (George  W.  Wingate,  of  counsel,)  for  appellai 
Charles  A.  Davison,  (John  H.  Bowers,  of  counsel,)  for  respondei 

O'BRIEN,  J.      The  question  thus  presented  is,  as  stated  by  t 
learned  trial  judge,  was  the  Sumpter   bank  bound  by  the  act  of 
cashier  in  drawing  the  checks  and  indorsing  them,  and  putting  them 
^i  circulation  so  indorsed?      It  may  serve  us  in  reaching  a  conc]usi< 

upon  this  question  if  we  first  determine  what  would  have  been  the  p 
sition  of  the  Sumpter  bank,  assuming  that  the  checks  had  been  dra^ 
directly  to  the  order  of  Gumming  &  Russell,  or  E.  A.  Bigelow  &  Co., 
Latham,  Alexander  &  Co.,  through  whom  they  were  presented  to  t 
f«^'  defendant.     It  was  the  duty  and  within  the  scope  of  the  authority 

,  u*  the  cashier  to  draw  bills  or  checks;  and,  though  ne  had  drawn  tliem  1 

his  own  purposes,  intending  to  defraud  his  bank,  no  question  cou 
arise  but  that  the  payment  ot  such  checks,  properly  indorsed,  out 
the  funds  of  the  Sumpter  bank  in  the  hands  of  the  defendant,  wou 
be  a  good  payment,  unless  there  was  something  in  the  transaction  ten 
ing  to  put  the  receiver  of  the  checks  upon  inquiry.  Again,  if  we  i 
sume  that  the  names  of  the  payees  subsequently  indorsed  on  the  chec 
were  fictitious  names,  knowingly  made  by  the  cashier,  and  indors 
by  him,  this  would,  in  effect,  be  the  same  as  though  the  bill  or  che 
was  payable  to  bearer;  and  if,  as  in  this  case,  subsequentiy  indors 
and  presented  to  defendant,  and  paid  out  of  iunds  of  the  plaintiff,  t 
latter  could  not  compel  a  repayment.  Whether  another  and  differe 
rule  is  to  be  applied  has  been  narrowed  down  to,  and  necessarily  c 
pends  upon,  the  circumstance  that  the  names  of  the  payees  which  w( 
indorsed  on  the  checks  were  similar  to  names  borne  by  customers  of  t 
bank.  The  facts  are  susceptible,  of  course,  of  but  one  inference, — tl 
at  the  time  these  names  were  inserted  by  the  cashier  he  had  no  id 
of  delivering  the  checks  to  them  ;  nor  were  their  names  used  for  ai 
purpose  other  than  to  ward  off  the  suspicion  which  might  otherw 
arise,  or  the  discovery  which  might  follow  an  examination  by  otl 
officers  of  the  bank,  if  checks  were  drawn  in  names  that  were  strange 

^  See  note  at  end  of  case. 
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such  officers.  The  purpose  in  drawing  the  checks  was  to  place  them  in 
the  hands  of  the  three  firms  to  whom,  after  indorsing  them,  the  cashier 
sent  them.  In  other  words,  the  object  of  the  drawer  was  to  put  the 
drafts  in  circulation  with  the  names  of  the  payees  indorsed  upon  them; 
and  whether  such  payees  were  purely  fictitious,  or  were  similar  to  the 
names  of  persons  whom  the  cashier  may  have  known  and  used,  instead 
of  creating  new  ones,  does  not  seem  to  us  to  change  the  principle  that 
should  be  applicable  upon  the  facts  presented.  As  said  in  Daniel  on 
Negotiable  Instruments,  (4th  Ed.,  §  140:) 

"If  the  bill  or  note  is  payable  to  some  person  who  has  no  interest  in  It,  and 
was  not  intended  to  be  a  party  to  it.  whether  such  person  is  or  is  not  known  to 
exist,  the  payee  may  be  deemed  fictitious. " 

And  the  same  author  continues: 

"  But  if  it  be  payable  to  some  person  known  at  the  time  to  exist  and  present 
to  the  mind  of  the  drawer  when  he  made  it  as  the  party  to  whose  order  it'was  to 
be  paid,  the  genuine  indorsement  of  such  payee  is  necessary  in  order  to  a  re- 
covery thereon  by  an  indorsee,  even  though  he  had  no  interest  in  it,  and  the 
drawer  knew  that  fact. " 

As  stated  by  the  learned  trial  judge: 

"BartlQtt,  as  cashier,  was  authorized  to  draw  the  bills.  That  was  within  his 
power.    *    *    •    When  he  drew  the  draft,  he  acted  as  cashier. " 

And  again: 

"The  intent  of  the  cashier  was  the  intent  of  his  bank;  that  it,  so  far  at  the 
New  York  bank  was  concerned.  ** 

That  these  views  are  correct  must  be  apparent  from  a  consideration 
of  the  relation  of  the  person  drawing  the  checks  to  the  bank,  and  the 
principle  applicable  thereto,  which  must  obtain, — that  his  act  was  the 
act  of  the  bank.  Having  authority,  therefore,  to  put  in  circulation 
the  checks,  the  bank  cannot  escape  liability  because,  in  putting  such 
checks  or  bills  in  circulation,  with  the  names  of  the  payees  indorsed 
upon  them,  he  adopted,  with  a  view  to  allay  the  suspicion  of  the  bank's 
officers,  the  device  of  selecting  names  which  were  similar  to  those  of 
persons  with  whom  such  officers  were  acquainted.  Much  stress  is 
placed  by  appellant  upon  the  case  of  Shipman  v.  Bank,  126  N.  Y. 
318,  27  N.  E.  Rep.  371.  That  was  a  case  of  forgeries  by  a  trusted 
clerk  of  principals,  who  delivered  to  him  checks  which  they  had  in- 
tended to  draw  to  actual  payees,  but  through  the  fraud  and  connivance 
of  the  clerk  were  drawn  to  payees,  some  of  whom  were  real  and  some 
fictitious.  It  was  therein  held  that  negotiable  paper,  the  payee  of 
which  does  not  represent  a  real  person,  cannot  be  treated  as  payable  to 
bearer,  unless  the  paper  was  put  into  circulation  by  the  maker  with 
knowledge  that  the  name  of  the  payee  does  not  represent  a  real  per- 
son ;  and  in  the  course  of  the  opinion  the  court  says : 

"The  maker's  intention  is  the  controlling  consideration  which  determines  the 
character  of  such  paper.  It  cannot  be  treated  as  payable  to  bearer  unless  the 
maker  knows  the  payee  to  be  fictitious,  and  actually  intends  to  make  the  paper 
payable  to  a  fictitious  person. " 

The  distinction  thus  presented  between  the  two  cases,  we  think,  is 
dear.     In  the  case  cited  the  principals  did  not  put  paper  in  circulation 
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with  knowledge  that  the  name  of  the  payee  did  not  represent  a  real 
person;  whereas,  in  the  case  at  bar,  the  bank,  through  its  authorized 
officer,  put  in  circulation  paper,  with  knowledge  on  the  part  of  the 
drawer,  and  with  intent  to  indorse  thereon  the  names  of  payees  who, 
for  all  intents  and  purposes,  were  fictitious  payees,  adopted  and  re- 
sorted to  as  a  device  to  avert  suspicion.  A  case  which  has  been  fre- 
quently referred  to,  and  which  we  think  more  like  this  in  principle,  is 
that  of  Hortsman  v.  Henshaw,  11  How.  183,  which  was  a  case  where  a 
bill  of  exchange  had  upon  it  the  forged  indorsement  of  the  payees,  but 
it  had  been  put  into  circulation  by  the  drawers  with  such  foiled  in- 
dorsement already  upon  it,  and  it  was  purchased  in  the  market  by  a 
bona  fide  holder,  who  presented  it  to  the  drawee,  who  accepted  and 
paid  it  at  maturity,  and  then  the  drawers  failed.  In  that  case  it  was 
held  that  the  drawee  could  not  recover  back  the  money  which  he  had 
paid 'to  the  bona  fide  holder;  and  the  reason,  among  others  stated  by 
the  court  in  the  opinion,  was  that  ^Hhe  bill  was  put  in  cii'culation  by 
the  drawers  with  the  names  of  the  payees  indorsed  upon  it;  and  by 
doing  so  they  must  be  understood  as  affirming  that  the  indorsement  is 
in  the  handwriting  of  the  payees,  or  written  by  their  authority.  And 
if  the  drawee  had  dishonored  the  bill,  the  indorser  would  undoubtedly 
have  been  entitled  to  recover  from  the  drawers,  and  the  drawers  must 
be  equally  liable  to  the  acceptor  who  paid  the  bill;  for,  having  ad- 
mitted the  handwriting  of  the  payees,  and  precluded  themselves  from 
disputing  it,  the  bill  was  paid  by  the  acceptor  to  the  persons  authorized 
to  receive  the  money  according  to  the  drawers'  own  order."  And  it  was 
further  said  that  the  English  cases  most  analogous  to  this  are  those  in 
which  the  names  of  the  drawers  or  payees  were  fictitious,  and  the  in- 
dorsement written  by  the  maker  of  the  bill.  So  we  say  that  the  cases 
most  analogous  to  the  one  at  bar,  and  the  principles  most  nearly  ap- 
plicable, are  those  involving  fictitious  drawers  and  payees.  In  other 
words,  we  think  that  the  circumstance  that  there  was  a  resemblance 
between  the  names  of  the  payees  used  to  those  of  persons  who  were 
known  to  Bartlett,  where  it  was  not  intended  that  such  persons  should 
become  parties  in  any  way  to  the  paper,  does  not  vary  the  rule  or  prin- 
ciple which  would  be  applicable  if,  instead  of  using  such  names,  he  had 
used  those  which  were  purely  fictitious.  We  are  of  opinion,  therefore, 
that  the  judgment  appealed  from  should  be  affirmed,  with  costs  and 
disbursements.     All  concur. 

NOTK 

The  following  opinion  was  delivered  orally  by  Barrett,  J.,  on  the  motion  to 

dismiss  the  complaint: 

**I  do  not  think  that  a  correct  solution  of  the  question  presented  depends  apon 
the  underlying  question  as  to  whether  the  bills  were  payable  to  a  fictitious  per- 
son, or,  in  legal  elTect,  to  bearer.  The  true  solution  of  the  question  presented  is 
simple,  if  we  looli  at  the  precise  facts.  Each  of  these  bills  was  drawn  and  in- 
dorsed cotemporaneously.  The  real  question,  therefore,  is,  what  was  the  cash* 
ier's  intent  in  drawing  the  bills  in  the  form  he  did?  He  drew  each  bill  to  the  or- 
der of  either  A.  8.  Brown  or  C.  E.  Stubbs.  At  the  same  moment,  and  before  he 
had  parted  with  or  issued  the  bill,  or  had  .eivon  it  any  legal  vitality,  he,  in  sub- 
stance, directed  its  paymeut,  not  to  A.  S.  Bro.wn  or  to  C.  K.  Stubbs.  but  to  Gum- 
ming &  Russell,  or  E'.  A.  Bii^elow  <&  Co..  or  Latham,  Alexander  &  Co.  Now. 
what  was  his  intent?    As  cashier  he  was  authorized  to  draw  the-billa.    That' 
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within  his  powar.  If  he  had  drawn  each  of  these  hills  to  the  order  of  Camming 
&  Kussell,  or  £.  A.  Bigelow  A  Co.,  or  Latham,  Alexander  A  Co.,  it  would  ha^e 
been  witliin  his  authority,  and  payment  hy  the  New  York  banls  to  these  respeo- 
tive  houses  on  their  valid  indorsemeut  would  have  been  a  perfectly  valid  pay- 
ment as  against  the  South  Carolina  bank.  In  place,  however,  of  drawing  each 
bill  in  that  form,  he  wrote  in  the  name  of  Brown  or  IStubbs  as  nominal  payee  on 
the  face  of  each  draft,  and  at  the  same  moment  turned  the  draft  over  and  wrote 
on  the  back,  'Pa}*^  to  the  order  of  Cumming  &  Russell,  or  £.  A.  Bigelow  &  Com- 
pany, or  Latham,  Alexander  &  Company.  A.  S.  Brown;'  or  'Pay  to  the  order  of 
either  of  these  same  houses.  C.  E.  IStubbs.'  In  my  judcrment,  this  act  of  in- 
dorsement at  that  time  and  under  those  circumstances  was  not,  in  a  legal  sense, 
forgery.  The  writing  of  Brown's  or  Stubbs'  name  in  that  manner  dfefrauded 
neither  of  these  persons,  nor  did  it  defraud  his  own  bank  nor  the  New  York 
bank,  nor  the  New  York  firms  who  were  named  as  indorsees.  The  fraud  was  the 
unlawful  drawing  of  the  draft  for  his  own  purposes,  with  intent  to  convert  his 
own  bank's  funds.  An  indictment  against  him  for  forgery  woald  not  lie,  for  hit 
crime  was  really  naught  save  larceny. 

"Mr.  Daniels,  in  his  work  on  Bills,  says  that,  if  the  bill  is  payable  to  a  person 
known  to  exist  at  the  time,  and  present  to  the  mind  of  the  drawer  as  the  party 
to  whose  order  it  was  to  be  paid,  that  was  not  a  fictitious  person.  That  is  sound 
doctrine,  but  the  evidence  here  is  conclusive  that  in  no  single  instance  was  one  of 
these  drafts  made  payable  to  the  order  of  a  person  known  to  exist,  and  in  the 
mind  of  the  cashier  as  the  party  to  whose  order  it  was  to  be  paid.  He  never  in- 
tended that  any  of  these  drafts  should  be  paid  to  Brown  or  stubbs,  or  to  the  or- 
der of  either  of  them.  He  intended  that  they  should  be  paid  to  the  order  of  the 
persons  to  whom  he  was  about  to  send  them,  and  that  was  his  sole  intention. 
If  this  cashier  had  been  an  individual  drawing  on  his  own  bank,  it  would  seem 
to  be  entirely  clear.  If,  for  example.  I  draw  on  my  bank  to  pay  money  I  owe 
Mr.  Bowers,  and  instead  of  making  the  check  directly  payable  to  hia  order,  I 
write  in  the  name  of  Mr.  Wingate  (or  of  any  other  person  who  happens  to  come 
into  my  mind  at  the  moment)  as  the  pavee,  and  I  then  indorse  the  check  payable 
to  Mr.  Bowers,  and  sign  Mr.  Wingate  s  name,  (or  the  name  of  any  such  other 
person  whom  I  may  happen  to  have  specified  as  payee,)  1  surely  commit  no  for- 
gery when  I  deliver  the  cheek  thus  indorsed  to  Mr.  Bowers,  and  he  upon  his  own 
proper  indorsement  procures  from  my  bank  thereon  the  money  I  owe  him  and 
mtend  to  pay.  I  have  simply  resorted  to  a  roundabout  way  of  paying  Mr.  Bow- 
ers what  I  owed  him  and  intended  to  pay  him,  and  my  bank,  in  honoring 
the  check,  has  simply  executed  my  will  in  the  premises,  and  done  what  I  directed. 
In  form  I  have  said  that  the  money  should  be  paid  to  the  order  of  Mr.  Wingate. 
but  when  the  money  is  actually  paid  to  Mr.  Bowers,  upon  my  direction,  it  is  a 
good  payment;  and  whether  that  ctirection  be  given  in  the  name  of  Mr.  Wingate 
or  in  my  own  name  is  immaterial.  Each  draft  which  was  drawn  by  this  cashier  to 
the  order  of  Brown  or  Stubbs.  and  which  was  coteraporaneously  indorsed  by 
his  own  hand,  pa^'able  to  the  specific  persons  whom  he  intended  as  its  indorsee 
and  as  the  recipient  of  its  proceeds,  was  a  direction  which  was  within  his  mind 
when  be  drew  the  draft  as  he  did.  Such  indorsement  was  just  as  much  a  part 
and  parcel  of  the  draft,  as  though  he  had  written  on  its  face,  'Pay  to  the  cr- 
uder of  Cumming  &  Brown,  or  E.  A.  Bigelow  &  Co..  or  Latham.  Alexander  & 
Company.'  He  never  intended  that  any  draft  should  reach  Brown  or  Stubbs, 
or  to  be  paid  to  them  or  either  of  them,  or  on  their  or  either  of  their  order. 
When  he  drew  the  draft,  he  acted  as  cashier;  when  at  the  same  moment  he  in- 
dorsed it.  he  still  acted  as  cashier.  He  was  not  cashier  when  he  wrote  the  face 
of  the  draft,  and  an  individual  when  he  turned  the  draft  over  and  wrote  the 
indorsement.  There  was  but  one  continuous  act.  and  he  simply  completed  the 
draft  payable  to  the  New  York  houses  when  he  wrote  the  indorsement  If  he 
had  delivered  the  drafts  to  Brown  or  Stubbs  unindorsed,  and  had  subsequently 
reacquired  them,  that  would  have  presented  an  entirely  different  question,  and 
doubtless  the  indorsement  of  Brown's  or  Stubbs'  name  on  a  draft  which  had 
onc^  been  issued  would  have  been  a  forgery.  Here,  however,  the  indorse- 
ment preceded  the  issuing  or  original  delivery  of  the  drafts,  and  the  intent  was 
palpable.  That  intent  was  that  the  New  York  bank  should  pay  these  drafts  to 
the  respective  indorsees.  This  is  evidenced  not  only  by  the  fact  that  the  in- 
dorsement was  made  cotemporaneous  with  the  drawing  of  the  instrument,  and 
before  it  was  issued  or  had  any  vitality,  but  also  by  the  fact  that  these  drafts 
were  duly  returned  to  the  bank,  and  the  cashier  had  full  knowledge  that  they 
had  been  paid  to  the  respective  various  indorsees.    It  seems  to  me.  therefore. 
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that  when  the  bank  at  New  York  paid  the  money  on  those  drafts  to  their  respec- 
tive indorsees,  they  paid  them  rightfully, — that  is,  in  accordance  with  the  real 
tenor  of  the  bills.— just  as  much  as  thou/^h  the  indorsees'  names  had  been  men- 
tioned as  original  payees.  The  intent  of  the  cashier  was  the  intent  of  his 
bank,  that  is.  so  far  as  the  New  York  bank  was  concerned;  if  not,  the  New 
York  bank  would  have  no  right  to  pay  these  bills  at  all. 

**As  to  the  other  points,  with  respect  to  these  accounts,  and  their  retention 
for  a  considerable  period  without  oDjection  by  the  South  Carolina  bank,  I  should 
have  very  great  difficulty  in  sustaining  the  defendant's  contention.  It  seems  to 
me  that  the  true  effect  of  these  accounts  and  their  retention  was  to  settle  all 
question  as  to  the  cashier's  intent,  as  already  suggested.  To  give  them  any 
other  effect  would  require  proof  that  the  New  York  bank  suffered  by  their  re- 
tention and  by  the  nonaction  of  the  South  Carolina  bank,  as,  for  instance,  if 
vigilance  on  the  latter's  part  would  have  given  the  defendant  such  notice  as 
would  have  enabled  it  to  collect  from  the  cashier  in  whole  or  in  part  It  is  not, 
however,  necessary  for  me  to  speak  definitely  about  that,  as,  for  the  reasons  al 
ready  given,  the  complaint  should  be  dismissed. " 


(67  Hun,  a50.) 

THOMAS  et  al.  v.  DICKINSON  et  aL 

(Supreme  Court,  General  Term,  First  Department.    February  17,  1808.) 

1.  Deceit— Accrual  op  Cause  op  Action. 

A  right  of  action  for  fraudulent  representations  of  solvency,  inducing  a  sale 
of  goods,  accrues  on  the  discovery  of  the  fraud;  and,  since  the  seller  is  en- 
titled to  nominal  damages  at  all  events,  he  need  not  delay  bringing  his  ac- 
tion until  the  maturity  of  a  note  given  by  the  purchaser  for  the  price. 

2.  Same— Damages  Accruing  apter  Suit  Brought. 

Though  such  action  is  brought  before  the  maturity  of  the  note,  yet.  where 
it  matured  before  the  trial,  was  not  paid,  and  was  tendered  back  to  the  pur- 
chaser, the  seller  is  entitled  to  recover  as  damages  the  value  of  the  goods  ob- 
tained by  the  purchaser  by  means  of  the  fraudulent  representations;  the  rule 
being  that  the  proof  of  actual  damages  may  extend  to  facts  that  occur  and 
grow  out  of  the  injury,  even  up  to  the  day  of  the  verdict. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  William  H.  Thomas  and  Percy  Thomas,  copartners,  etc., 
against  Henry  A.  Dickinson  and  David  I.  Johnson,  copartners,  etc., 
for  fraudulent  representations  as  to  solvency,  in  reliance  on  which  plain- 
tiffs sold  defendants  a  lot  of  goods.  From  a  judgment  dismissing  the 
complaint,  plaintiffs  appeal.     Af&rmed. 

For  former  reports,  see  11  N.  Y.  Supp.  436;  19  N.  Y.  Supp.  600. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

A.  Walker  Otis,  for  appellants. 
Franklin  Bien,  for  respondents. 

O'BRIEN,  J.  Upon  this  appeal,  questions  of  law  are  alone  to  be 
considered,  bringing  up,  as  it  does,  for  review  only  the  judgment  roll 
and  exceptions.  The  case  contains  no  evidence,  but  we  must  presume 
that  there  was  suflScient  to  support  the  findings  of  fact;  and,  upon  such 
findings,  the  questions  presented  are  as  to  whether  the  conclusions  of 
law  from  such  facts  were  right.  The  complaint  alleges  that  in  April, 
1890,  the  defendants,  with  intent  to  deceive  and  defraud  plaintiffs,  by 
inducing  the  latter  to  sell  them  goods  on  credit,  falsely  and  fraudulently 
represented  to  them  that  they,  (defendants,)  were  solvent;  that  the  de- 
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fendant  Dickinson  was  worth  $50,000;  that  the  wife  of  Dickinson  had 
an  interest  in  the  business  of  defendants,  and  was  worth  $200,000;  and 
that  plaintiffs,  relying  apon  such  representations,  were  induced  to  de- 
liver to  the  defendants,  on  credit,  merchandise  of  the  value  of  $1,696.82; 
that  said  representations  were  false,  to  the  knowledge  of  the  defendants, 
and  were  relied  on  by  the  plaintiffs,  to  their  damage  $1,696.82.  The 
answer  alleged  that  the  merchandise  was  sold  on  a  credit,  which  had 
not  expired  at  the  commencement  of  the  action.  In  support  of  such 
defense  it  appeared  upon  the  trial  that  the  goods  were  sold  on  a  credit 
of  four  months  from  April  28,  1890,  for  which  defendants  gave  the 
plaintiffs  their  promissory  note,  which  was  due  August  31,  1890.  This 
action  was  begun  July  31,  1890,  and,  with  the  exception  of  the  single 
allegation  that  Mrs.  Dickinson  was  not  worth  $200,000,  the  trial  judge 
found  all  the  foregoing  facts  in  plaintiffs'  favor;  and,  in  addition,  he 
found  that  the  promissory  note,  being  in  possession  of  the  plaintiffs, 
was,  subsequent  to  the  commencement  of  the  action,  tendered  back  to 
the  defendants,  which  the  latter  refused  to  receive,  and  that,  upon  the 
trial  the  plaintiffs  again  tendered  back  the  promissory  note,  and  met 
with  a  like  refusal.  Notwithstanding,  a  judgment  was  ordered  for  the 
defendants,  upon  the  ground  that  the  plaintiffs,  at  the  time  of  the  com- 
mencement of  the  action,  had  suffered  no  damage  from  false  representa- 
tions, because  the  note  had  not  then  matured. 

Upon  the  former  appeal  in  this  case,  taken  from  a  judgment  upon  a 
verdict  directed  in  favor  of  the  plaintiffs,  and  in  which  the  facts  were 
that  the  offer  to  return  the  note  had  not  been  made  either  before  or  at 
the  time  of  trial,  the  judgment  was  on  this  ground  reversed,  for  the 
reasons  stated  in  the  opinion  of  this  court,  to  be  found  in  19  N.  Y. 
Supp.  601.     As  therein  said: 

"A  person  defrauded  by  another  may  resort  to  one  of  three  remedies:  First,  he 
may,  before  suing,  restore  or  ofFer  to  restore  what  he  has  received  from  the  other 
party,  elect  to  rescind  the  contract,  and  sue  at  law  for  whatever  he  has  parted 
with;  or  he  may,  secondly,  without  restoring  or  offering  to  restore  what  he  has 
received,  sue  in  equity  for  a  rescission,  in  which  case  he  must  allege  in  his  com- 
plaint his  willingness  to  restore,  as  a  condition  for  being  permitted  to  rescind. 
and  must  in  fact  restore  or  offer  to  restore  before  or  at  the  trial:  or  he  may,  in 
the  third  place,  stand  upon  the  contract,  making  no  offer  to  rescind  it,  and  sue 
for  the  damages  which  he  has  suffered  by  the  fraud  of  the  other  party  in  in- 
ducing him  to  enter  into  the  contract;  and  this  latter  remedy  is  that  which  the 
plaintiffs  claim  to  have  pursued.  But  the  difficulty  with  the  plaintiffs'  case  is 
that,  until  it  is  ascertained  whether  or  not  the  note  in  question  which  has  been 
given  in  psiyment  of  the  goods  will  be  paid,  it  cannot  be  ascertained  as  to  whether 
the  plaintiffs  have  or  will  suffer  any  damage  by  reason  of  the  alleged  false  repre- 
sentations; and  the  further  principle  is  lost  sight  of  that  the  holder  of  the  note  is 
the  only  one  who  can  enforce  any  liability  against  the  defendants.  If  the  plain- 
tiffs have  transferred  the  note,  and  it  is  in  the  hands  of  a  third  porson,  thev  cer- 
tainly have  sustained  no  damage  by  reason  of  the  false  representations.  If  any 
cause  of  action  exists,  it  is  in  favor  of  the  holder  of  the  notes,  and  not  the  plain- 
tiffs, unless  they  are  such  holders;  and  it  is  because  of  this  principle  that  the  rule 
has  obtained  that  no  matter  what  the  action  is.  whether  for  rescission  of  the  con- 
tract or  for  damages  because  of  the  fraud  of  the  other  party  in  inducing  them  to 
enter  into  the  contract,  if  a  note  has  been  given  it  must  be  returned,  as  the  de- 
fendants are  not  required  to  pay  damages  for  the  fraud  and  pay  the  debt  also. " 

Other  language  is  used  in  the  opinion  relating  to  plaintiffs'  right  to 
maintain  an  action  of  this  kind,  in  effect  holding  that,  until  h  was  aa- 
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certained  whether  the  note  in  question  would  be  paid  or  not,  the  defend- 
ants would  be  under  no  liability  to  the  plaintiffs  for  damages  to  the  full 
extent  of  the  debt  for  the  fraud.  It  will  thus  be  seen  that  the  reversal 
of  the  former  judgment  was  placed  distinctly  upon  the  ground  that  a 
note  had  been  given  for  the  goods  purchased  of  the  plaintifis,  which,  so 
iar  as  it  was  made  to  appear,  might  have  been  transferred  by  the  plaintiffs 
to  a  third  party,  and  upon  which  the  defendants  might  have  been  liable, 
though  they  Should  pay  the  judgment,  which  included  the  full  value  of 
the  goods  delivered.  That  the  defendants  should  not  be  subjected  to 
this  double  liability  was  therefore  correctly  determined  by  this  court 
upon  the  former  appeal.  Upon  the  retrial,  though  it  then  appeared 
that  the  note,  which,  at  maturity,  had  not  been  paid,  was  still  in  the 
possession  of  the  plaintiffs,  and  ivas  tendered  back,  this  was  regarded  by 
the  trial  judge  as  not  controlling,  and,  upon  the  ground  that  the  action 
was  commenced  before  the  maturity  of  the  note,  the  complaint  was  dis- 
missed. It  may  be  that  sentences  in  the  opinion  on  the  former  appeal, 
disconnected  from  the  context,  might  give  the  impression  that  the  ac- 
tion was  prematurely  brought,  and,  therefore,  that  no  recovery  could  be 
had;  but  it  must  be  remembered  that,  in  saying  that  *'  the  former  action 
could  not  be  maintained,"  the  language  of  this  court,  as  shown  by  the 
context,  was  applied  to  the  theory  upon  which  the  action  was  formerly 
tried,  and  which,  upon  the  facts  then  appearing,  resulted  in  a  verdict 
for  the  full  amount  in  plaintiffs'  favor,  notwithstanding  the  existence  of 
an  outstanding  note,  which  had  not  been  tendered  back,  and  upon  which 
the  defendants  would  be  liable. 

The  question  now  presented  is,  was  this  action  prematurely  brought, 
or  was  it  essential  for  the  maintenance  of  the  action  that  the  plaintiffs 
should  have  waited  until  the  maturity  of  the  note?  This  is  to  be  deter- 
mined by  consideration  of  what  plaintiffs'  right  of  action  was,  and  when 
it  accrued,  without  regard  for  the  present  to  the  question  of  damages. 
The  fraud  was  committed  when  the  defendants,  upon  false  representar 
tions,  obtained  the  plaintiffs'  goods,  in  April,  1890,  and  we  think  that 
the  plaintiffs'  cause  of  action  then  accrued.  It  is  true  that  a  note  had 
been  given,  upon  which  the  defendants  were  liable,  and  until  the 
maturity  of  the  note  the  plaintiffs  could  not  in  any  event  have  recovered 
more  than  nominal  damages.  The  question  whether  they  should  have 
recovered  more  than  nominal  damages  would  necessarily  depend  upon 
the  evidence  presented  on  the  trial.  This  is  illustrated  by  what  occurred 
upon  the  first  trial  of  this  case,  where,  it  appearing  that  the  note  was  out- 
standing, a  direction  in  plaintiffs'  lavor  for  the  lull  amount  of  the  goods 
delivered  was  properly  reversed.  Or,  to  take  another  illustration,  let  us 
assume  that  a  four-months  open  credit  had  been  given,  not  evidenced  by 
any  note  or  writing;  would  the  right  to  maintain  the  action  for'fraud  be 
premature  if  brought  before  the  expiration  of  the  credit?  We  think, 
under  all  the  authorities,  that  such  a  view  cannot  prevail;  for  it  must  be 
kept  in  mind  that  the  cause  of  action  is  for  the  fraud,  and  it  arose  im- 
mediately upon  the  perpetration  thereof,  and  that  the  cause  of  action  it- 
self for  the  fraud  is  something  separate  and  distinct  from  the  amount  of 
damages  that  may  be  recovered  by  reason  thereof.     It  is  true  that  the 
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old  role  at  common  law  would  only  permit  damages  whioh  had  accrued 
at  the  time  of  the  commencement  of  the  action;  and,  if  this  rule  still 
prevailed,  upon  the  remedy  elected  by  plaintiffs,  the  note  not  being  due 
at  the  time  of  the  commencement  of  the  action,  the  fact  that  subse- 
quently it  was  not  paid,  or  an  offer  to  return  it  upon  the  trial,  could 
not  be  used  to  enhance  damages.  This  rule,  however,  no  longer  pre- 
vails, either  in  England  or  in  this  state.  In  an  early  cose  in  the  United 
States  supreme  court,  which  was  an  action  brought  against  an  attorney 
for  neglect,  it  was  held: 

"When  the  aUorney  was  chargeable  with  negligence,  his  contract  was  violated, 
and  the  action  might  have  been  sustained  immediately.  Perhaps  in  that  event 
no  more  than  nominal  damages  may  be  proved,  and  no  more  recovered;  but.  on 
the  other  hand,  it  is  perfectly  clear  that  the  proof  of  actual  damages  may  extend 
to  facts  that  occur  and  grow  out  of  the  injury,  even  up  to  the  day  of  the  verdict  * 
Wilcox  V.  Plummers  Ex'rs,  4 Pet  172.  m. 

See,  also,  Sedg.  Dam.  (Ed.  1891,)  §  86. 

In  Everson  v.  Powers,  89  N.  Y.  627,  which  was  an  action  brought 
by  an  employe  for  damages  for  his  wrongful  discharge,  wherein  the 
point  was  made  that  the  plaintiff  could  recover  only  damages  which  had 
accrued  at  the  commencement  of  the  action,  the  court  said: 

*'The  plaintiff's  cause  of  action  arose  at  the  time  of  the  breach  of  the  contract 
and  he  was  then  entitled  to  sue  and  recover  such  actual  damages  as  the  evidence 
upon  the  trial  showed  he  had  sustained  by  the  defendant's  breach.  It  is  the 
breach,  and  not  the  time  of  complaining  of  it,  which  gives  the  damage." 

And  in  Behrman  v.  Linde,  (Sup.)  5  N.  Y.  Supp.  900,  which  was  an 
action  for  breach  of  contract,  the  presiding  justice  of  this  court,  writing 
the  opinion,  says: 

'*It  WHB  further  claimed  that  the  plaintiffs  could  not  recover  damages  that  had 
not  been  sustained  at  the  time  of  the  commencement  of  this  action.  It  is  clear 
that  this  objection  is  not  well  taken.  The  contract  having  been  broken  at  the 
time  of  the  commencement  of  the  action,  the  plaintiffs  had  a  right  to  recover  all 
the  damages  which  they  had  sustained  up  to  the  time  of  trial. " 

So  with  respect  to  the  fraud  here,  upon  its  perpetration,  and  the  re- 
ceipt of  the  plaintiffs'  property  as  the  result  thereof,  a  cause  of  action,  at 
least  for  nominal  damages,  arose;  and  this  right  was  not  impaired  or 
destroyed  by  the  plaintiffs'  taking,  under  the  facts  here  appearing,  the 
note  of  the  defendants,  because  it  was  found  as  a  fact  that,  relying  upon 
the  false  representations,  they  were  induced  to  receive  the  note  from  the 
defendants.  The  credit  extended,  as  evidenced  by  the  note,  was  there- 
fore abrogated;  and  while  it  is  true  that  as  long  as  the  note  was  outstand- 
ing,  and  before  it  was  returned  to  the  defendants,  no  recovery  for  the 
value  of  the  goods  could  be  had  in  an  action  such  as  this,  still,  where, 
as  here,  upon  the  trial,  proof  was  offered  showing  that  subsequent  to  the 
commencement  of  the  action  the  note  was  not  paid,  and  was  offered  to 
be  returned  upon  the  trial,  we  think  that  this  entitled  the  plaintiffs  to 
recover  as  damages  for  the  fraud  the  value  of  the  ^oods  obtained  by  the 
defendants.  Our  decision  upon  the  former  appeal  was  placed  upon  the 
ground  that  no  recovery  for  the  value  of  the  goods  thus  obtained  could 
be  had  without  producing  and  tendering  back  the  note  upon  or  before 
the  trial;  and  a  reading  of  the  opinion  will  show  that  our  attention  was 
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directed  against  allowing  a  recovery  for  the  value  of  the  goods,  and  per- 
mitting an  outstanding  liability  upon  the  note  to  exist  at  the  same  time, 
upon  which  latter,  if  the  former  judgment  were  paid,  the  defendants 
would  have  been  liable.  We  think,  however,  that  where,  as  here,  it 
has  been  found  that  the  defendants  were  guilty  of  fraud  in  obtaining  the 
property  of  the  plaintiffs,  although  they  accepted  a  note  therefor,  they 
were  entitled  to  maintain  the  action  for  the  fraud,  their  right  of  action 
having  accrued  immediately  upon  the  discovery  of  such  fraud;  and  that, 
when,  upon  the  trial,  they  tendered  back  the  note,  they  were  entitled  to 
recover  as  damages  the  vidue  of  the  property  obtained  from  them.  For 
these  reasons  we  are  of  opinion  that  the  conclusion  reached  by  the  learned 
trial  judge  upon  the  foots  found  by  him  was  erroneous,  and  that  the 
judgment  appealed  from  should  be  reversed,  and  a  new  trial  ordered, 
with  costs  and  disbursements  to  plaintiffs  to  abide  the  event.  All  con- 
cur. 


(07  Hud,  8S4.) 
BLANC  V.  BLANO. 

(Supreme  Court,  General  Term,  First  Department    February  17,  1898.) 

DiYOBCB— Adultebt  AS  A  Dbfbksb—Sufflbmental  Answbb. 

Code  Civil  Proc.  g  544.  provides  that  the  court  may  permit  a  party  to  make 
a  supplemental  answer  alleging  material  facts  which  occurred  after  his  former 

J}leadiDg.  or  of  which  he  was  ignorant  at  the  time.  Section  1770  provides  that 
n  divorce  proceedings  defendant  may  plead  the  adultery  of  plamtiff  as  a  de- 
fense and  as  a  counterclaim.  Held,  in  an  action  for  divorce  for  adultery, 
after  issue  was  Joined  and  the  case  noticed  for  trial  by  both  parties,  and 

g laced   on  the  calendar,  that  adulteries  committed  by  plaintiff  after  suit 
rought  may  be  pleaded,  by  leave  of  court,  both  as  a  counterclaim  and  as  a 
defense. 

Appeal  from  special  term,  New  York  county. 

Action  by  Frederic  N.  Blanc  against  Elizabeth  L.  Blanc.  From  an 
order  permitting  a  supplemental  answer,  plaintiff  appeals.     Affirmed. 

This  action,  for  a  divorce  on  the  ground  of  adultery,  was  begun  May  8.  1892.  by 
the  service  of  a  summons  and  complaint  June  27th  an  amended  complaint  was 
served,  which  was  answered  July  28.  1892.  three  defenses  being  interposed:  (1) 
A  general  denial;  (2)  condonation;  (3)  adulteries  on  the  part  of  plaintiff,  which 
were  set  up  as  a  defense  and  as  a  counterclaim.— affirmative  belief  beinff  demand- 
ed. July  29th  issue  was  joined  by  the  service  of  a  reply,  in  which  the  allegations 
of  adultery  in  the  answer  were  denied.  In  October  both  parties  noticed  the 
cause  for  trial  at  a  special  term,  and  it  was  placed  on  the  calendar.  November 
16th  the  defendant  moved  for  an  order  permitting  her  to  plead,  by  a  supplemental 
answer,  as  a  defense  and  as  a  counterclaim,  adulteries  alleged  to  have  been  com- 
mitted by  the  plaintiff  since  this  action  was  begun,  with  women  other  than  those 
mentioned  in  the  original  answer. 

Argued  before  VAN  BRUNT,  P.  J„  and  O'BRIEN  and  FOLLETT,  JJ. 

A.  J.  Dittenhoefer,  for  appellant. 
William  P.  Burr,  for  respondent. 

FOLLETT,  J.     Before  the  Codes,  material  facts  occurring  after  issue 
joined  could  be  interposed  by  way  of  defense — mere  matter  of  resistance 
to  the  plaintiff's  cause  of  action — in  an  action  at  law,  by  a  plea  puis 
darien  continuance,  (Grab.  Pr.  296,)  or,  in  a  suit  in  equitv,  by  a  sup- 
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plemental  answer  or  by  a  cross  bill.  2  Barb.  Ch.  Pr.  256;  Story,  Eq. 
PI.  §  903.  Section  544  of  the  Code  of  Civil  Procedure  ^provides  that  the 
court  may  permit  a  party  "to  make  a  supplemental  complaint,  answer, 
or  reply  alleging  material  facts,  of  which  he  was  ignorant  when  it  [his 
original  pleading]  was  made."  The  power  of  the  court  to  permit  the 
defendant  to  plead  as  a  defense  acts  of  adultery  committed  by  the 
plaintiff  since  the  action  was  b^un  cannot  be  doubted.  Can  such  acts 
be  pleaded  as  a  counterclaim?  It  will  be  observed  that  the  section  of  the 
Code  above  referred  to  does  not  limit  the  use  of  facts  interposed  by  a 
supplemental  answer  to  the  establishment  of  a  defense  to  the  plaintiff's 
alleged  cause  of  action.  In  an  action  for  a  divorce  the  defendant  may 
plead  the  adultery  of  the  plaintiff  as  a  defense  and  as  a  counterclaim  ; 
and  if  proved,  the  defendant  being  innocent,  a  divorce  may  be  denied  the 
former,  and  granted  the  latter.  Code  Civil  Proc.  §  1770.  The  right 
being  given  to  the  defendant  to  plead  and  prove  the  adultery  of  the 
plaintiff,  though  committed  subsequent  to  the  commencement  of  the 
action,  it  is  difficult  to  see  any  good  reason  for  denying  the  defendant 
affirmative  relief.  The  defendant  having  been  found  innocent,  and  the 
plaintiff  guilty,  of  the  matrimonial  offense,  why  should  the  judicially 
established  facts  be  available  only  as  a  defense,  when,  by  granting  com- 
plete relief,  justice  is  done  in  one  action,  and  the  delay,  expense,  and 
scandal  of  a  second  suit  avoided?  Public  policy,  the  interests  of  society 
and  of  the  litigants,  alike  demand  that  the  rights  of  the  parties  should 
be  determined  in  a  single  action,  unless  by  so  doing  some  statute  or  rule 
of  procedure  settled  by  reported  cases  is  violated.  No  statute  has  been 
cited,  nor  have  we  been  able  to  find  one,  which  prohibits  the  granting 
of  such  relief.  The  precise  question  involved  in  the  case  at  bar  could 
not  have  arisen  in  this  state  before  the  Code  of  1848,  because  our  court 
of  chancery  never  assumed  the  power  to  grant  the  innocent  defendant  a 
divorce  for  the  adultery  of  the  plaintiff,  no  matter  whether  it  was  com- 
mitted before  or  after  suit  brought.  Such  relief  was  only  attainable  by 
an  original  or  by  a  cross  bill.  In  Milner  v.  Milner,  2  Edw.  Ch.  114, 
the  application  of  the  plaintiff  for  leave  to  file  a  supplemental  hill 
alleging  acts  of  adultery  by  the  defendant  after  the  filing  of  the  original 
bill  was  denied.  This  case  was  followed  in  Morange  v.  Morange,  2  N. 
Y.  Law  Bui.  30.  In  Smith  v.  Smith,  4  Paige,  432,  it  was  held  that, 
in  case  a  plaintiff  committed  adultery  after  suit  brought  for  a  divorce, 
leave  should  be  granted  the  defendant  to  set  up  the  fact  as  a  defense  by 
a  supplemental  answer  or  by  a  cross  bill.  This  case  was  followed  in 
Strong  V.  Strong,  3  Rob.  (N.  Y.)  669,  28  How.  Pr.  432.  When  the 
last  case  was  decided  it  was  a  disputed  question  whether,  under  the 
old  Code,  affirmative  relief  could  be  granted  in  such  an  action  to  a 
defendant,  (J.  W.  B.  v.  F.  D.  B.,  11  N.  Y.  Leg.  Obs.  350;  Anon., 
17  Abb.  Pr.  48;  Leslie  v.  Leslie,  11  Abb.  Pr.  [N.  S.]  311;  Fullmer  v. 
Fullmer,  6  N.  Y.  Wkly.  Dig.  22,  42;  R.  F.  H.  v.  S.  H.,  40  Barb.  9,) 
and  the  report  of  the  case  does  not  show  whether  the  fact  was  allowed 
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«s  a  ooanterdaim  as  well  as  a  defense.  In  (Cornwall  v.  Cornwall,  30 
Hun,  573,  which  was  an  action  for  a  limited  divorce,  the  plaintiff  was 
granted  leave  to  file  a  supplemental  complaint  alleging  acts  of  cruelty 
<x>mmitted  after  the  commencement  of  the  action,  but  it  was  intimated 
that  the  subsequent  acts  were  proper  in  characterization  of  the  earlier 
acts.  This  case  is  in  harmony  with  the  decisions  in  some  of  the  states 
which  hold  that  acts  of  adultery  committed,  after  suit  brought  by  the 
defendant,  with  the  person  charged  in  the  original  pleading  as  a  particeps 
criminis,  may  be  pleaded  and  proved  for  the  purpose  of  characterizing 
their  previous  relations.  Browne,  Div.  &  Alim.  63.  See,  also,  Borham 
V.  Borham,  2  Prob.  <t  Div.  193.  The  question  now  before  the  court 
was  not  decided  in  any  of  the  cases  cited,  nor  were  the  questions  dis- 
cussed in  them  nearly  related  to  the  point  involved  in  the  case  at  bar, 
but  they  are  the  only  decisions  found  in  the  Reports  of  this  state 
which  throw  light  on  this  controversy;  and,  there  being  no  statute  or 
decision  in  the  way,  we  are  of  the  opinion  that,  under  the  Code  of  Pro- 
cedure, adulteries  committed  by  a  plaintiff  after  suit  brought  may  be 
pleaded,  by  leave  of  the  court,  both  as  a  counterclaim  and  as  a  defense. 
The  ecclesiastical  courts  of  England  gave  affirmative  relief  to  defendants, 
(2  Bish.  Mar.,  Div.  &  Sep.  §569,)  and,  when  acts  of  adultery  were  com- 
mitted by  either  party  subsequent  to  the  commencement  of  the  action, 
they  could  be  alleged  by  a  supplemental  bill  or  answer,  and,  if  proved, 
were  given  the  same  force  as  though  allied  in  the  original  pleading, 
(Barrett  v.  Barrett,  1  Hagg.  Ecc.  22;  Webb  v.  Webb,  Id.  349;  Middleton 
v.  Middleton,  2  Hagg.  Ecc.  Supp.  134;  Brisco  v.  Brisco,  2  Addams,  Ecc 
259.)  In  New  Hampshire  a  supplemental  complaint  may  be  filed,  alleg- 
ing acts  of  adultery  committed  after  suit  brought,  which,  if  established, 
are  a  ground  for  a  divorce.  Adams  v.  Adams,  20  N.  H.  299.  In  Ken- 
tu'cky,  grounds  for  a  divorce  a  mensa  et  thoro,  and  for  alimony,  not  ex- 
isting when  the  original  bill  was  filed,  may  be  alleged  in  a  supplemental 
bill,  and,  if  proved,  will  support  a  decree.  Butler  v.  Butler,  4  litt.  (Ky.) 
202;  Logan  v.  Ix)gan,  2  B.  Mon.  142-148;  McCrocklin  v.  McCrocklin, 
Id.  370.  Without  attempting  to  reconcile  Wheelock  v.  Lee,  74  N.  Y. 
495,  and  Mackellar  v.  Rogers,  109  N.  Y.  468,  17  N.  E.  Rep.  350, 
or  to  distinguish  them  from  the  case  at  bar,  we  think  that  the  fact  that 
both  parties  noticed  the  action  for  trial  at  a  special  term  did  not  de- 
prive the  court  of  power  to  permit  a  supplemental  answer  to  be  served. 
All  of  the  issues  involved  in  the  action,  including  those  joined  by  the 
original  and  supplemental  pleadings,  must  be  tried  before  a  jury,  unless 
both  parties  waive  such  a  trial.  Part  of  the  issues  should  not  be  tried 
before  the  court  without  a  jury,  and  the  remainder  before  the  court 
with  a  jury.  There  is  nothing  in  the  record  which  would  justify  this 
court  in  holding  contrary  to  the  decision  of  the  special  term,  that  the 
motion  was  not  made  in  bad  faith,  and  for  the  purpose  of  delay.  When 
the  order  was  granted  the  case  had  been  pending  but  six  months,  and  it 
does  not  appear  that  the  defendant  was  negligent  in  not  moving  at  an 
earlier  date.  The  order  should  be  aflBrmed,  with  $10  costs  and  printing 
disbursements.     All  concur. 
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PEOPLE  ▼,  KENNEDY. 
(Sapreme  Court.  General  Term.  First  Department.    Febmary  17. 189t.) 

L  Maitsi^auohteb  m  ths  Fibst  Dbgrbb. 

Under  Pen.  Code.  ^  189,  defining  manslaughter  in  the  first  deeree  as  hom- 
icide committed  without  design  to  effect  death,  in  the  heat  of  passion,  by 
means  of  a  dangerous  weapon,  a  conviction  may  properly  be  had  on  testi- 
mony that  deceased  and  defendant  had  a  struggle  on  the  sidewalk;  that  de- 
ceased had  hold  of  defendant,  and  struck  him,  without  having  any  weapon; 
and  that  defendant  returned  the  blows  by  shooting  deceased. 

9.  Cbikhtal  Law— Evidence — Harmlbss  Erbob. 

Error  in  allowiuj^  the  state  to  ask  defendant  If  he  had  not  had  fights  with 
several  persons,  with  some  of  whom  he  admitted  that  he  had  had  altercations, 
is  rendered  harmless  by  afterwards  having  it  stricken  out,  because  not  fol- 
lowed by  testimony  showing  conviction  therefor,  and  instructing  the  Jury  to 
disregard  it 

8.  HoMicTDB— Threats. 

Evidence  that  deceased  had  stated  that  "he  could  do  any  one  that  he  wanted 
to.  and  that  nothing  could  be  done  to  him,  because  he.  was  supposed  to  be 
crazy. "  is  properly  excluded  as  being  a  general  remark,  having  no  reference 
to  defendant. 

Appeal  from  court  of  oyer  and  terminer,  New  York  county. 

Daniel  Kennedy  was  convicted  of  manslaughter  in  the  first  d^ee, 
and  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOL- 
LETT,  JJ. 

Purdy  &  McManus,  (Ambrose  H.  Purdy,  of  counsel,)  for  appellant. 
De   Lancey  NicoU,  Dist.  Atty.«  (Henry  B.  B.  Stapler,  Asst.  Diat. 
Atty.,  of  counsel,)  for  the  People. 

O'BRIEN,  J.  The  defendant  was  tried  upon  an  indictment  charging 
him  with  the  crime  of  murder  in  the  fii-st  degree,  committed  on  the  20th 
of  December,  1891,  in  the  killing  of  one  John  Keating,  which  trial  re- 
sulted in  a  verdict  of  the  jury  finding  the  defendant  guilty  of  man- 
slaughter in  the  first  d^ree;  and  from  the  judgment  entered  thereon  this 
appeal  is  taken.  Upon  the  trial  it  was  shown  that  the  deceased,  who 
was  a  married  man,  on  the  night  in  question,  which  was  a  Sunday 
evening,  left  his  home  alter  supper,  and,  together  with  his  father-in- 
law,  went  to  a  saloon  on  the  corner  of  Seventeenth  street  and  Avenue  A, 
which  was  reached  about  eight  o'clock.  After  a  quarter  of  an  hour 
spent  in  the  saloon,  the  defendant,  accompanied  by  one  Kingston,  came 
in,  and  the  defendant  invited  the  deceased  to  drink,  which  invitation 
was  accepted  by  the  deceased.  According  to  the  account  given  by  the 
father-in-law,  the  drink  being  taken,  the  defendant  requested  the  de- 
ceased to  come  out  on  the  sidewalk,  saying  he  wished  to  see  him,  and 
that  thereupon  the  witness,  the  deceased,  the  defendant,  and  Kingston 
went  out  ot  the  saloon  on  the  sidewalk,  and  that  within  three  or  four 
seconds  thereafter  the  defendant  drew  a  revolver,  and  discharged  its  con- 
tents into  the  body  of  the  deceased,  saying,  "Take  that;"  that  there- 
upon the  deceased  walked  back  into  the  saloon,  followed  by  the  de- 
fendant. In  addition  to  this  witness,  a  police  officer  was  examined, 
who  testified  that  he  was  on  the  north  side  of  Seventeenth  strei^t,  di- 
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rectly  opposite  the  saloon,  and  noticed  four  persons, — two  on  the  sout 
side  of  Seventeenth  street,  in  front  of  the  entrance  to  the  house  in  whic 
the  saloon  was,  and  iiFfo  more  standing  eight  or  ten  feet  west  of  the  doo 
that  he  turned  his  eyes  away  for  half  a  minute,  when  he  heard  a  pist 
shot,  and,  turning  in  the  direction  of  the  report,  saw  three  men  goir 
in  the  door, — the  two  who  had  been  standing  there,  and  one  of  the  oth( 
two.  The  deceased  was  taken  to  Bellevue  Hospital,  where  it  was  foun 
that  he  had  been  shot  in  the  abdomen,  and  from  the  wound  thus  r 
ceived  he  died  on  the  following  afternoon.  On  his.  person  was  found 
penknife,  which  was  shown  to  be  the  only  weapon  that  the  decease 
had  on  that  night.  The  defense  was  justifiable  homicide,  the  defendai 
claiming  that  the  deceased  had  for  years  threatened  his  life, — on  t? 
former  occasions  having  stabbed  him, — and  that  the  ill  will  betwee 
them  had  a  few  months  prior  to  the  fatal  occurrence  been  accentuate 
by  the  belief  on  the  part  of  the  deceased  that  the  defendant  was  instri 
mental  in  procuring  the  conviction  of  a  brother  of  the  deceased,  wl 
was  then  serving  a  sentence  in  state's  prison. 

The  ground  most  strongly  urged  for  a  reversal  of  the  judgment 
that  the  evidence  was  susceptible  of  only  one  of  two  conclusions:  Tha 
taking  the  case  as  made  by  the  people,  it  was  a  deliberate,  premeditate( 
cold-blooded  murder,  for  which  the  defendant  should  have  been  co; 
victed  of  murder  in  the  first  degree,  or,  taking  the  evidence  of  the  d 
fendant  and  his  witnesses,  it  presented  a  perfect  defense  of  justifiab 
homicide;  but  that,  in  any  view  to  be  taken  of  the  evidence,  it  wou 
not  justify  a  conviction  of  manslaughter  in  the  first  degree,  which  wi 
the  verdict  rendered  in  the  case.  There  can  be  no  doubt,  upon  tl 
evidence,  that  the  deceased  was  a  violent,  quarrelsome  man,  dispose 
to  quarrel  upon  the  slightest  pretext;  but  in  this  respect  he  does  n 
seem  to  have  been  in  character  much  worse  than  the  defendant,  wh 
on  his  own  testimony,  was  arrested  two  or  three  times  for  assault,  ai 
who,  with  a  pistol  in  his  pocket,  was  not  disposed  to  avoid  a  quaru 
While  it  is  true  that  the  deceased  had  made  frequent  threats  again 
the  defendant,  covering  a  period  of  years,  it  is  still  made  to  appear  th 
frequently  during  such  period  the  parties  had  met,  and  apparently  ar 
icable  relations  were  restored,  and  that  violence  or  threats  of  violen 
directed  towards  the  defendant  were  usually  indulged  in  by  the  deceas( 
while  under  the  influence  of  liquor.  Taking  the  testimony  of  tl 
father-in-law  of  the  deceased,  or  giving  credit  to  that  of  the  defendan 
witness  Kingston,  it  is  clear  that  the  going  out  from  the  saloon  to  tl 
street  was  upon  the  inyitation  of  the  defendant,  and,  as  no  other  reas( 
is  assigned  for  requesting  the  deceased  to  leave  the  saloon,  it  is  susce 
tible  of  the  conclusion,  in  view  of  what  occurred,  that  it  was  with  tl 
predetermination  to  take  the  life  of  the  deceased.  This  man,  King 
ton,  testified  that  in  leaving  the  saloon  the  defendant  went  first,  ai 
that  he  was  between  the  defendant  and  the  deceased;  that  in  going  o 
the  deceased  used  abusive  language,  and  attempted  to  stab  the  defen 
ant  with  what  the  witness  designated  as  a  large  dirk,  but  which, 
was  clearly  shown,  if  this  witness  is  to  be  believed  at  all,  could  on 
have  been  an  ordinary  penknife.     Assuming,  however,  that  the  efic 
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to  use  ibis  penknife  was  made  by  tbe  deceased  in  going  tbrough  tbe 
hallway,  Kingston  testified  tbat  be  had  hold  of  the  deceased,  and  that, 
while  so  having  hold  of  him,  the  door  leading  into  the  street  was  closed, 
the  defendant  having  reached  tbe  street,  leaving  the  deceased  and  Kings- 
ton inside.  No  effort  was  made  by  the  defendant  to  avoid  an  encoun- 
ter, but  on  the  contrary  he  waited  until  the  door  was  opened,  and  the 
deceased  came  out,  and  within  a  few  seconds,  not  more  than  sufficient, 
if  some  of  the  witnesses  are  to  be  believed,  to  enable  tbe  defendant  to 
draw  the  revolver  from  his  pocket,  and  fire  the  fatal  shot.  We  are  in- 
clined to  agree  with  appellant's  counsel  that  much  of  the  evidence  was 
susceptible  of  the  view,  and  would  have  justified  a  verdict,  of  deliber- 
ate murder.  There  were,  however,  besides  those  already  referred  to, 
other  witnesses,  and  notably  one  produced  by  the  defendant,  whose 
version  it  was  in  the  province  of  the  jury  to  accept.  Section  189  of  the 
Penal  Ck)de  defines  manslaughter  in  the  first  degree  as  homicide  com- 
mitted without  design  to  effect  death  either — ^'^  First,  *  *  *;  sec- 
ond, in  the  heat  of  passion,  but  in  a  cruel  or  in  an  unusual  manner,  or 
by  means  of  a  dangerous  weapon."  This  witness,  White,  claimed  to 
have  been  a  witness  to  a  struggle  on  the  sidewalk  between  the  defend- 
ant, the  deceased,  and  Eangston,  and  that  he  saw  the  deceased  striking 
the  defendant,  but  did  not  see  any  knife  in  the  hands  of  the  deceased; 
that  the  deceased  had  bold  of  the  defendant,  and  was  striking  him. 
This  testimony,  if  believed  by  the  jury,  would  make  out  a  clear  case  of 
manslaughter  in  the  first  degree,  because  showing  that  the  deceased 
struck  defendant  without  using  a  weapon,  and  that  the  defendant  re- 
tamed  these  blows  by  killing  the  deceased  with  a  deadly  weapon.  To 
hold  that  such  evidence  established  the  defense  of  justifiable  homicide 
would  be  to  upset  all  well-settled  rules  and  statutes,  which  point  out  the 
duty  of  one  engaged  in  a  quarrel,  and  the  necessity  of  his  avoiding  the 
attack,  if  in  his  power,  and  of  not  becoming  the  aggressor,  unless  other 
means  were  unavailable,  and,  at  most,  to  use  only  such  force  as  was 
necessary  to  prevent  injury  to  himself.  Whether  there  was  reasonable 
ground  for  the  defendant  to  apprehend  a  design  on  the  part  of  the  de- 
ceased to  take  his  life  was  a  question  which,  upon  the  testimony  in  this 
case,  was  peculiarly  one  for  the  jury;  and  they  having  found  against  the 
defendant,  upon,  competent  and  sufficient  evidence,  it  is  not  within  the 
province  of  this  court  to  disturb  their  verdict.  Taking  the  entire  rec- 
ord, we  think  that  the  jury  indulged  in  every  inference  as  favorable  to 
the  defendant  as  the  evidence  warranted,  and  that  with  their  conclusions 
he  has  no  cause  of  complaint. 

The  verdict  being  supported  by  ample  evidence,  and  the  defendant 
being  justly  convicted  of  an  aggravated  crime, — one  for  which  we  can 
find  neither  palliation  nor  excuse, — we  are  compelled  to  approach  the 
consideration  of  the  few  exceptions  appearing  in  the  record  by  recalling 
the  provisions  of  the  Criminal  Code,  which  require  this  court,  after 
hearing  the  appeal,  to  give  judgment  "without  regard  to  technical  errors 
or  defects,  or  to  exceptions  which  do  not  affect  the  substantial  rights  of 
the  parties."     Crim.  Code,  §  542. 
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The  flnrt  error  assigned  in  the  admission  of  evidence  has  reference 
the  cro8s*ezamination  of  the  defendant,  who,  under  objection  and  e 
oeption,  waa  interrogated  as  to  fights  into  which  he  had  entered  wi 
several  persons  whose  names  were  stated  to  him.  With  some  of  the 
persons  the  defendant  admitted  he  had  had  altercations,  and  with  ot 
ers  that  he  had  not.  As  shown  by  the  record,  the  learned  trial  jud 
was  under  the  impression  that  this  evidence  was  to  be  followed  up  1 
other  testimony  showing  trial  and  conviction  for  the  offenses.  Tt 
not  being  forthcoming,  tide  defendant  was  recalled,  and  the  court  thei 
upon  stated  that,  upon  ccmsideration,  it  would  strike  out  all  the  tes 
mony  as  to  the  defendant's  having  been  arrested  for  assaults,  and  wou 
tell  the  jury  to  disregard  it.  In  this  disposition  the  counsd  for  tl 
prisoner  seems  to  have  acquiesced,  as  shown  by  what  occurred  apon  tl 
trial.  After  the  statement  that  the  testimony  would  be  stricken  ox} 
the  court  said: 

"I  supposed  he  [the  district  attorney]  intended  to  follow  it  ap  by  statemei 
showing  the  indictment  and  subsequent  proceedings.  But,  rather  than  have 
stand,  Ithink  it  fair  to  the  defendant  to  strike  it  out.  Mr.  Purdy:  These  a 
twelve  intelligent  gentlemen. " 

In  addition  to  this  occurrence,  the  court  was  careful  in  its  charge 
remind  the  jury  that  this  evidence  had  been  stricken  out,  and  instructs 
them  to  disregard  it.  We  fail  to  see,  in  view  of  what  took  place,  he 
the  defendant  oould  have  been  injured. 

The  only  other  exception  urg€Ml  is  one  relating  to  the  exclusion  of 
question  asked  of  a  witness,  as  to  whether  the  deceased  had  not  stati 
'Hhat  he  could  do  any  one  that  he  wanted  to,  and  that  nothing  coa 
be  done  to  him,  because  he  was  supposed  to  be  crazy."  The  court,  i 
think,  properly  excluded  this,  upon  the  ground  that  it  was  not  sa 
with  reference  to  the  defendant,  nor  had  it  any  relation  to  him,  but  w 
a  general  remark  at  some  time  made  by  the  deceased,  and  could  ha^ 
no  bearing  and  effect  as  showing  motive  or  ill  will  on  the  part  of  tl 
deceased  towards  the  defendant,  which  would  evidence  design  upon  tJ 
defendant's  life. 

We  might,  at  greater  length,  have  referred  to  the  testimony,  notab 
that  presented  by  the  defendant  to  establish  the  defense  of  justifiab 
homicide,  but  no  useful  purpose  would  be  served  thereby;  it  being  st 
ficient  to  advert  to  so  much  of  the  evidence  as  disposes  of  the  conte 
tion  that  it  was  only  susceptible  of  a  verdict  of  murder  in  the  first  d 
gree,  or  of  justifiable  homicide.  As  shown,  there  was  sufficient,  up< 
the  testimony  adduced  by  the  defeiidant's  witnesses,  to  justify  the  vc 
diet  of  manslaughter  in  the  first  degree.  Upon  examining  the  recor 
we  can  find  no  good  reason  for  disturbing  such  verdict,  which  is  amp 
supported  by  competent  evidence,  rendered  upon  a  trial  in  which  eve: 
right  to  which  the  defendant  was  entitled  was  secured  by  a  fair  and  ii 
partial  charge  of  the  trial  judge,  and  by  the  application  of  corrc 
principles  to  rulings  upon  the  admission  and  rejection  of  evidence,  ai 
to  the  facts  as  proved.  We  are  of  opinion,  therefore,  that  the  jud 
ment  of  conviction  should  be  affirmed.     All  concur. 
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PEOPLE  ex  reL  STAKDARD  GASLIGHT  CO.  t.  GILROY,  Commissioner. 

(Supreme  Court,  General  Term,  First  Department.    February  17, 1808.) 

Qab  Compahies—Rioht  to  Lay  MAora— Control  of  Stbebt. 

Laws  1886,  c.  248,  conferred  on  the  Standard  Gaslight  Company  the  right 
to  lay  conductors  and  mains  through  and  under  all  streets,  avenues,  and  pub- 
lic places  in  New  York  city,  in  consideration  of  a  reduction  by  the  company 
in  price  of  gas.  Held,  that  Laws  1890.  c.  566.  as  amended  by  Laws  1892,  c.  617. 
which  repeals  the  act  of  1886,  but  which  provides  that  such  repeal  *' shall  not 
affect  or  impair  any  act  done,  or  right  accruing,  accrued,  or  acquired,"  under 
the  repealed  act,  and  that  **the  same  may  be  asserted  and  enforced  as  fully 
and  to  the  same  extent  as  if  such  law  had  not  been  repealed,"  does  not  de- 
prive the  company  of  the  right  to  lay  new  mains  necessary  to  complete  un- 
finished  work,  and  to  make  connection  between  mains  theretofore  laid  by  the 
company;  and  that  the  commissioner  of  public  works  has  no  right  to  refuse 
the  company  permission  to  open  streets  for  that  purpose,  on  the  ground  that 
its  authority  to  lay  such  mains,  without  the  consent  of  the  proper  municipal 
authorities,  had  been  taken  away  by  the  repealing  act 

Appeal  from  special  term,  New  York  county. 

Petition  for  mandamus  by  the  Standard  Gaslight  Ck>mpan7  against 
Thomas  F.  Oilroy,  commissioner  of  public  works,  to  compel  respondent 
to  grant  relator  a  permit  for  opening  certain  streets  in  the  city  of  New 
York  for  the  purpose  of  laying  gas  mains  and  conductors  therein.  From 
an  order  denying  the  writ,  relator  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT,  J  J. 

Almon  Ooodwin,  for  appellant. 
T.  Connoly,  for  respondent. 

VAN  BRUNT,  P.  J.  This  in  an  appeal  by  the  Standard  Gaslight 
Company,  relator,  from  a  final  order,  entered  at  special  term,  overruling 
a  demurrer  interposed  by  said  relator  to  a  return  filed  by  the  respondent 
to  an  alternative  writ  of  mandamus.  The  allegations  of  the  alternative 
writ  of  mandamus,  so  far  as  they  are  material  to  the  decision  below  and 
to  the  present  appeal,  are  as  follows:  That  the  respondent  is  oommia- 
sioner  of  public  works  of  this  city,  with  the  power  of  granting  permits 
for  opening  public  streets  in  the  city  of  New  York  for  the  purpose  of 
laying  gas  mains  and  conductors;  that  the  Standard  Gaslight  Company, 
the  relator,  is  a  corporation  organized  about  the  month  of  February,  1886, 
under  the  general  gaslight  act,  passed  February  16,  1848,  and  acts 
amendatory  thereto,  and  is  now  engaged  in  the  manufacture  and  distri- 
bution of  gas  to  its  customers;  that  alter  the  incorporation  of  the  relator 
there  was  passed  chapter  248  of  the  Laws  of  1886,  entitled  ^*An  act  to 
facilitate  the  supply  ol  illuminating  gas  in  the  city  of  New  Yoit  at  a  rea- 
sonable price,"  by  which,  among  other  things,  the  Standard  Gaslight 
Company  was  authorized  and  empowered  to  lay  conductors  and  mains 
for  conducting  gas  in  the  streets,  etc.,  of  this  city,  and,  as  a  considera- 
tion therefor,  that  the  said  gas  company  should  file  in  the  office  of  the 
comptroller  of  the  city  of  New  York  a  stipulation  that  the  gas  should 
have  an  illuminating  power  of  25  candles,  and  that  its  price  should  not 
exceed  $1.50  per  1,000  feet;  that  thereafter  a  stipulation  was  duly  filed 
by  relator,  and  that  relator  is  now  furnishing  large  quantities  of  gas  for 
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ihe  public  lamps  of  the  city  of  New  York  at  the  reduced  price  fixed  b} 
the  act,  being  some  20  per  cent,  less  than  the  price  paid  by  the  city  tc 
other  gas  companies,  except  the  Equitable  Gaslight  Company.  Varioui 
allegations  of  the  alternative  writ  show  that  the  company  has  expended  s 
large  sum  of  money  in  the  purchase  of  real  estate,  gas  works,  street  mains 
•meters,  and  other  necessary  appliances,  of  which  the  cost  in  all,  up  tc 
March  31,  1892,  was  $3,699,710.39.  That  on  the  4th  of  June,  1892, 
requests  were  made  to  respondent  for  permits  to  open  the  streets  to  laj 
a  20-inch  main  on  the  north  side  of  Thirteenth  street,  commencing  a 
the  termination  of  its  present  main  on  the  west  side  of  Seventh  avenue 
and  running  to  the  west  side  of  Ninth  avenue;  and  also  for  permits  t( 
enable  the  company  to  lay  two  10-inch  mains  on  Tenth  avenue,  (M)m- 
mencing  at  its  present  main  on  the  north  side  of  Thirteenth  street,  and 
running  to  the  north  side  of  Eighth  street;  and  for  permits  to  open  the 
necessary  streets  for  laying  a  continuation  of  its  12-inch  main  on  th< 
north  side  of  Fortieth  street,  from  the  west  side  of  Sixth  avenue  to  ttu 
west  side  of  Ninth  avenue,  there  to  connect  with  the  main  already  laic 
in  that  avenue;  the  laying  of  said  new  mains  being  necessary  to  complete 
the  unfinished  work,  and  to  make  connections  between  mains  thereto 
fore  laid  by  the  same  company.  The  alternative  writ  further  allegei 
the  refusal  of  respondent  to  grant  the  permits;  that  the  fact  of  the  refusa! 
prevents  any  further  extension  of  the  business  of  the  relator.  And  tin 
alternative  writ  further  alleges  that  the  rights,  etc.,  granted  to  relator  bj 
chapter  248  of  the  Laws  of  1886  have  not  been  taken  away  or  impairec 
by  any  act  of  the  legislature  of  this  state,  but  have  been  expressly  re 
served  and  confirmed  to  relator  by  chapter  566  of  the  Laws  of  1890 
-and  section  36  of  chapter  687  of  the  Ijaws  of  1892.  The  alternative 
writ  then  contains  the  usual  direction  to  respondent. 

To  this  alternative  writ  a  return  was  duly  filed,  alleging,  among  othei 
things,  that  under  the  terms  of  chapter  37  of  the  Laws  of  1848, — the  aci 
under  which  relator  was  incorporated, — all  gaslight  companies  in  tin 
cities  of  this  state  could  only  lay  their  mains  and  conductors  in  streets 
and  highways  of  said  city  with  the  consent  of  the  municipal  authorities 
and  under  such  reasonable  rules  and  regulations  as  said  municipal  au 
thorities  should  prescribe,  and  not  otherwise;  that  relator  has  not  ob 
tained  the  consent  of  the  municipal  authorities  of  this  city  for  the  lay 
ing  of  mains  and  conductors  mentioned  in  the  alternative  writ  herein,  ii 
the  streets  for  the  opening  of  which  requests  were  made  to  respondent,  sa 
alleged  in  the  thirteenth  paragraph  of  the  alternative  writ;  that  chaptei 
248  of  the  Laws  of  1886,  which  was  the  act  giving  to  relator  its  specia 
privileged,  was  repealed  by  chapter  566  of  the  Laws  of  1890,  which  tooli 
effect  May  1,  1891,  and  that  by  virtue  of  such  repeal  relator  lost  all  th< 
rights  and  privileges  granted  to  it  by  chapter  248  of  the  Laws  of  1886 
and  that  the  same  ceased  and  determined  on  such  day,  except  as  th< 
same  had  already  been  exercised,  by  relator  in  the  portions  of  the  citj 
of  New  York  in  which  streets  and  portions  of  streets  had  already  beei 
occupied  by  the  mains  and  conductors  of  relator;  that  the  relator  die 
not,  on  the  1st  of  May,  1891,  nor  at  any  time  prior  thereto,  occupy 
with  its  mains,  etc. ,  any  portion  of  the  street  or  streets  in  the  alternative 
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writ  herein  alleged,  but  that  said  streets  were  then  and  are  now  outside 
of  the  territory  and  portions  of  the  city  of  New  York  occupied  by  the 
plant,  mains,  conductors,  etc.,  of  relator;  that  respondent  has  not  re- 
fused, and  does  not  now  refuse,  permission  to  relator  to  open  any  por- 
tions of  the  streets  for  the  work  of  connection,  maintenance,  and  repair, 
and  occupied  by  the  said  mains  or  conductors  of  relator  on  the  1st  day 
of  May,  1891,  but  that  respondent  has  refused,  and  does  still  refuse,  to 
grant  any  permit  to  extend  the  conductors  or  mains  of  relator  into  any 
street  or  parts  of  streets  not  occupied  by  the  conductors  or  mains  of  re- 
lator on  said  1st  day  of  May,  1891 ;  that  the  refusal  of  respondent  to  grant 
permits  for  further  extensions  is  based  on  the  repeal  of  chapter  248  of 
the  Laws  of  1886,  as  aforesaid,  and  upon  the  want  of  consent  of  the  mu- 
nicipal authorities  to  relator  to  make  further  extensions.  Respondent 
therefore  denies  that  the  rights,  privileges,  etc.,  of  relator  have  been 
abridged  or  taken  away,  but  alleges  that  all  its  rights  and  privileges,  ex- 
cept as  to  territory  occupied  by  it  on  the  1st  day  of  May,  1891,  ceased 
and  determined  on  said  date.  To  this  return  of  respondents  the  relator 
interposed  a  demurrer  upon  the  ground  that  the  same  was  insufficient  in^ 
law  upon  the  face  thereof.  Thereafter,  upon  a  hearing  at  special  term,' 
the  demurrer  interposed  by  the  relator  to  the  return  of  the  respondent 
was  overruled,  and  the  alternative  writ  of  mandamus  dismissed. 

The  question  presented,  therefore,  upon  this  appeal  is,  does  the  re- 
lator require  the  consent  of  the  municipal  authorities  of  this  city  to  lay 
its  mains,  conductors,  etc.?  This  question  is  to  be  determined  by  the 
interpretation  which  is  to  be  given  to  chapter  566  of  the  Laws  of  1890, 
as  amended  by  chapter  617  of  the  Laws  of  1892.  It  is  claimed  upon 
the  part  of  the  respondent  that  all  the  rights  and  privileges  which  were 
conterred  upon  the  appellant  by  chapter  248  of  the  Laws  of  1886  were 
repealed  by  the  said  acts  of  1890  and  1892.  But  by  section  161  of  the 
act  of  1890,  which  immediately  follows  the  repealing  clause  contained 
in  that  act,  it  is  provided  that  **the  repeal  of  a  law,  or  any  part  of  it, 
specified  in  the  annexed  schedule,  shall  not  affect  or  impair  any  act 
done,  or  right  accruing,  accrued,  or  acquired,  or  liability,  penalty,  for- 
feiture, or  punishment  incurred  prior  to  May. first,  eighteen  hundred 
and  ninety-two,  under  or  by  virtue  of  any  law  so  repealed,  but  the  same 
may  be  asserted,  enforced,  prosecuted,  or  inflicted  as  fully  and  to  the 
same  extent  as  if  such  law  had  not  been  repealed."  And  it  is  urged 
upon  the  part  of  the  appellant  that  the  right  to  do  the  work  which  it 
was  proposed  to  do  had  accrued  prior  to  the  passage  of  the  act  of  1890, 
and  that,  therefore,  it  came  within  the  saving  clause  of  section  161.  It 
appears  upon  an  examination  of  chapter  248  of  the  Laws  of  1886  that 
power  and  authority  was  given  to  the  appellant  to  lay  conductors  and 
mains  for  conducting  gas  through  and  under  all  the  streets,  avenues,  and 
squares  and  public  places  of  said  city,  and  that  as  a  consideration  there- 
for the  company  should  file  in  the  office  of  the  comptroller  of  said  city 
a  stipulation  or  agreement  that  all  the  gas  supplied  through  such  con- 
doctors  and  mains  should  have  a  certain  illuminating  power,  and  that 
no  greater  price  or  charge  for  supplying  the  same  should  be  asked  or  re- 
ceived by  the  company  than  at  the  rate  of  $1.50  per  1,000  feet;  and 
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that  fill  gas  supplied  by  said  company  for  any  of  the  public  buildings 
or  offices  of  the  corporation  of  said  city  situated  on  the  line  or  lines  of 
the  conductors  and  mains  of  said  company  should  be  furnished  at  a 
rate  not  to  exceed  $1.26  per  1,000  cubic  feet;  and  that  said  company 
should  supply  gas  to  the  public  lamps  situated  on  such  line  or  lines, 
when  required  by  said  city  of  New  York,  at  a  maximum  rate  not  to  ex- 
ceed $12.50  per  annum  for  each  lamp.  These  provisions  of  the  statute 
were  complied  with  by  the  appellant,  and  it  is  now  furnishing  large 
quantities  of  gas  for  the  public  lamps  of  the  city  at  the  reduced  price 
^xed  by  the  act,  being  some  20  per  cent,  less  than  the  price  paid  by  the 
city  to  other  gas  companies,  except  the  Equitable  Oas  Company.  It 
was  in  consideration  of  this  reduction  in  the  price  of  gas  that  the  right 
was  conferred  upon  the  Standard  Gaslight  (Company  to  lay  conductors 
and  mains  through  and  under  all  the  streets,  avenues,  squares,  and 
public  places  of  said  city.  They  therefore,  by  the  acts  done,  bad  ac- 
quired the  right  to  lay  thede  mains,  under  the  act  of  1886.  It  was  a 
matter  of  contract  between  the  people  and  this  gas  company;  and  lights 
^hus  acquired,  it  was  the  evident  intention  of  section  161  of  the  act  of 
1890  to  leave  unmolested.  The  claim  that  it  "is  perfectly  possible  to- 
harmonize  the  repealing  clause  and  the  saving  clause  by  holding  that 
the  intention  was  that  no  act  done,  right  accrued,  or  liability  incurred 
by  the  Standard  Gaslight  Company  prior  to  the  repeal  should  be  affected 
thereby,  but  that  since  such  repeal  the  company,  in  the  transaction  of 
its  business,  conies  within  the  provisions  of  the  general  gaslight  act  as 
embodied  in  the  transportation  corporations  law,"  is  certainly  not  saving 
to  the  appellant  any  right  which  it  had  secured  by  reason  of  the  special 
privileges  conferred  upon  it  by  the  act  of  1886,  in  consideration  of  con- 
cessions which  it  made  in  respect  to  the  furnishing  of  gas  to  the  public 
at  large  and  to  the  municipality.  It  would  be  a  curious  anomaly  in 
the  law  if  concessions  made  in  view  of  rights  conferred  could  be  in- 
sisted upon,  and  a  large  portion  of  the  rights  taken  away.  It  seems 
to  us,  therefore,  in  view  of  the  character  of  the  legislation  by  which  the 
rights  enjoyed  by  the  appellant  were  conferred  upon  it,  and  the  express 
reservation  of  vested  rights  by  section  161  of  chapter  566  of  the  Laws 
of  1890,  that  there  was  no  intention  upon  the  part  of  the  legislature  to 
interfere  with  the  powers  which  had  been  conferred  of  a  character  such 
as  those  enjoyed  by  the  appellant.  The  construction  claimed  by  the 
respondent  would  strip  the  appellant  of  a  very  large  portion  of  the  pow- 
ers conferred  upon  it,  anri  which  were  the  inducement  for  the  stipula- 
tion in  respect  to  the  price  of  furnishing  gas  which  the  appellant  en* 
tered  into.  Under  these  circumstances  it  does  not  seem  to  us  that  the 
provisions  of  the  general  act  in  raspect  to  the  consent  of  the  municipal 
authorities  were  intended  to  apply  to  rights  vested  as  those  of  the  ap- 
pellant were.  It  is  undoubtedly  true  that  the  commissioners  of  public 
works  have,  under  the  provisions  even  of  the  act  of  1886,  certain  regu- 
lating and  controlling  powers  over  the  opening  of  the  streets  and  the 
conduct  of  this  work;  but  we  do  not  understand  that  the  refusal  to  grmnt 
the  permit  asked  for  by  the  appellant  was  based  upon  any  such  power, 
but  simply  because  the  appellant  had  no  right  to  open  aqy  street  wilb- 
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out  the  consent  of  the  municipal  authorities,  and  that,  without  the  con- 
sent of  the  municipal  authorities  of  the  city  other  than  the  commissioner 
of  public  works,  he  has  no  authority  to  grant  the  permit  asked  for. 
We  being  of  the  opinion  that  this  additional  limitation  was  not  intended 
to  apply  to  the  rights  which  had  accrued  to  the  appellant,  it  follows  that 
the  writ  of  mandamus  should  have  issued  as  prayed  for  by  the  appel- 
lant. The  order  should  be  reversed,  with  costs,  and  the  demurrer  sus- 
tained, and  the  peremptory  writ  issued,  unless  the  respondent  desires 
to  withdraw  demurrer,  and  traverse  the  alternative  writ,  which  he  may 
do  upon  payment  of  costs.     All  concur. 


{(a  Han,  401.) 

PAGH  et  a1.  v.  QEOPPROY  el  aL 

(Bupieoie  Court,  Qenerml  Term,  FInt  Department    Febmiiy  17,  1898.) 

ParvATB  NuiBANCB— Mannsr  of  Conducting  Businsss—Injunotion. 

Evidence  that  the  manner  in  which  defendant  conducted  his  business  in 
one  part  of  a  building  resulted  in  contiDUous  vibrations.  Jarring,  and  noises 
inconvenient  to  plaintiffs,  located  in  another  part  of  the  building,  and  to 
their  customers,  and  that  this  could  be  avoided  by  changing  the  location 
of  defendant's  dynamo  and  machinery  to  other  portions  of  the  premises  held 
by  him,  authorizes  an  injunction  against  the  use  of  the  machinery  in  such 
manner  as  a  private  nuisance,  without  proof  of  damage  to  plaintiffs,  or  neg- 
ligence on  the  part  of  defendant. 

Appeal  £rom  judgment  on  report  of  referee. 

Action  by  Gotthelf  Pach  and  others  against  Nicholas  Gteoffroy,  im- 
pleaded with  another,  for  injunction.  Judgment  for  plaintiffs,  against 
aaid  <iefendant,  and  he  appeals.     Affirmed. 

For  former  report,  see  19  N.  Y.  Supp.  583. 

The  plaintiffs  and  defendant  are  tenants  in  the  same  building.  The  former  are 
photographers,  and  the  latter  engaged  in  manufacturing  jewelry.  The  action  is 
bron.^ht  against  the  defendant  who  appeals,  and  his  brother,  Arthur  K.  Geoffroj". 
The  complaint  alleges  that  the  operation  of  the  machinery  need  by  defendants  m 
their  business  produces  such  a  vibration  and  noise  in  the  building  as  to  amount 
to  a  private  nuisance,  and  to  injure  the  business  of  plaintiffs,  and  asks  that  the 
defendants  be  restrained  from  using  any  machinery  which  creates  vibrations  and 
noisome  sounds,  and  that  defendants  pay  the  costs  of  the  action.  The  answer, 
besides  a  general  denial  of  the  allegations  of  the  complaint,  alleges  the  leasing 
of  the  premises  occupied  by  defendants  for  a  term  of  years,  '^to  be  used  for  the 
sale  and  manufacture  of  fine  Jewelry,"  and  that  defendants  fitted  up  the  prem- 
ises as  such  with  the  latest  and  mostapproved  kinds  of  machinery,  consisting  of 
a  dynamo  engine,  with  the  necessary  shafting,  belting,  etc*  and  that  in  the  use 
of  such  machinery  he  has  reduced  the  noise  of  running  the  same  to  the  greatest 
possible  minimum,  and  has  made  sii^Kested  changes  to  still  further  reduce  the 
noise  and  vibration;  and  further  alleges  the  misjoinder  of  Arthur  R.  Geoffrey  as 
a  party  defendant.  The  issues  were  referred  to  a  referee  to  be  tried,  who.  after 
receiving  a  great  deal  of  testimony  upon  the  disputed  matters,  reported  in  favor 
of  the  plaintiffs,  against  the  defendant  Nicholas  Geoffrey,  finding,  among  other 
things,  that  the  use  by  defendant  of  his  dvnamo  and  machinery  as  now  operated 
and  controlled  by  him  is  unnecessary  and  unreasonable,  and  a  private  nuisance, 
and  a  continuous  damage  to  plaintiffs;  and  from  the  Judgment  entered  on  such 
report  this  appeal  is  taken,  on  the  ground  of  error  of  fact  in  the  findings  of  the 
referee,  and  error  of  law  upon  the  facts  as  found. 

The  following  facts  were  established  upon  the  trial:  That  in  December.  1889, 
the  plaintiffs  leased  from  Deutsch  &  Co.  certain  space  on  the  fourth  and  fifth 
lofts  of  the  building  935  Broadway,  for  a  term  of  12  years  and  3  months,  from 
the  Ist  of  February.  1B90.  and.  having  fitted  up  the  premises,  entered  into  occu- 
pancy of  the  same  March  1, 1890,  and  commenced  the  conduct  of  their  business; 
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that  in  January,  1890,  the  defendants  took  a  12-year  lease  from  Deatsch  A  Co.  c 
certain  space  on  the  fourth  and  fifth  lofts  of  the  same  building,  and  entered  int 
possession,  and  fitted  up  the  premises  for  the  purposes  of  their  business;  thi 
thereafter  Arthur  R.  Geoff roy  retired  fr^m  the  firm,  and  appellant  continue 
the  business  under  the  name  of  Geoffroy  &  Co.,  and  subsequently  he  sublet  t 
Deutsch  &  Co.  a  portion  of  the  fourth  floor  originally  leased  from  tbem  by  th 
defendants:  that,  in  fitting  up  his  premises,  the  defendant  used  line  shafting  an 
pullevs  and  belts  and  a  drop  hammer,  the  motive  power  of  which  was  an  ele< 
trie  dynamo:  these  were  situated  on  the  fourth  floor,  under  the  premises  occi 
pied  by  plaintiffs  as  a  photographic  gallery:  that,  as  first  put  up  and  operate< 
defendant's  machinery  caused  vibrations  and  jarrings  of  the  floor  of  plaintiffi 
premises,  and,  on  complaint  being  made,  defendant,  with  a  view  of  remedyin 
the  cause  of  complaint,  changed  the  attachment  of  his  shafting  and  stringei 
from  the  ceiling  to  a  gallows  frame  fastened  to  the  columns  that  support  tt 
floor  above.  Testimony  was  also  introduced  tending  to  show,  and  the  referc 
found  as  a  fact,  that  the  jarrings  and  vibrations  still  continued  to  the  annoyanc 
of  plaintiffs  and  their  customers,  and  to  the  detriment  of  plaintiffs'  busines 
and.  further,  that  the  removal  of  defendant's  dynamo  and  machinery  to  othi 
portions  of  his  premises,  where  the  same  would  not  come  in  contact  with  it 
flooring  of  plaintiffs'  operating  rooms,  or  the  uprights  supporting  the  sam 
would  remedy  or  alleviate  the  vibrations  and  noises  to  which  the  plaintiffs  ai 
subjected. 

Argued  before  VAN  BRUNT,  P.  J. ,  and  O'BRIEN  and  FOLLETT,  J, 

D.  G.  Crosby,  (Joseph  Fettretch,  of  counsel,)  for  appellant. 
Abram  Kling,  (Charles  E.  O'Connor,  of  counsel,)  for  respondents. 

O'BRIEN,  J.     The  decree  enjoins  the  defendant  from  using  and  ope 

ating  the  dynamo  and  machinery  now  used  and  employed  by  him  i 

the  conduct  of  his  business  in  the  place  and  manner  and  as  now  attache 

and  erected  by  him  on  the  premises  No.  935  Broadway.     It  will  th\ 

be  noticed  that  no  restraint  is  placed  on  the  defendant's  business,  m 

upon  the  use  of  the  machinery  in  connection  therewith,  but  that  it 

prohibition  extends  only  to  its  use  in  such  a  manner  as  to  create  i 

against  the  plaintiffs  a  private  nuisance.     If  we  assume  the  defendant 

position  that  his  business  was  a  lawful  one,  carried  on  in  a  build ii 

used  for  business,  mercantile,  and  manufacturing  purposes,  by  himsc 

and  other  persons  and  firms,  and  which  building  is  situated  in  a  neig] 

borhood  given  over  to  buildings  used  for  such  purposes,  and  if  we  a 

sume  that,  in  the  construction  of  the  dynamo  and  machinery  cor 

plained  of,  no  negligence  was  alleged  or  proved,  the  question  still  r 

mains  whether  a  court  of  equity  will  restrain  the  manner  in  which  su< 

dynamo  and  machinery  are  being  used.     We  do  not  regard  this  as 

new  question,  it  having  been  many  times  passed  upon.     In  Bohaa 

Gaslight  Co.,  122  N.  Y.  23,  25  N.  E.  Rep.  246,  it  is  said: 

'*If  one  carry  on  a  lawful  trade  or  business  in  such  a  manner  as  to  prove 
nuisance  to  his  neighbor,  he  must  answer  in  damages,  and  it  is  not  necessary 
a  right  of  action  that  the  owner  should  be  driven  from  his  dwelling.  It 
enough  that  the  enjoyment  of  life  and  property  be  rendered  uncomfortabl 
*  *  *  The  wants  of  mankind  demand  that  property  be  put  to  many  and  vario 
uses  and  employments,  and  one  may  have  upon  his  property  any  kind  of  la^wf 
business,  and  so  long  as  it  is  not  a  nuisance,  and  is  not  managed  so  as  to  becot 
such,  he  is  not  responsible  for  any  damage  that  his  neighbor  accidentally  aj 
unavoidably  sustains. " 

The  theory  of  plaintiffs'  action,  and  the  ground  upon  which  the  i 
lief  was  accorded  to  them,  were  not  that  the  building  was  unsuited  to 
business  such  as  the  defendant  was  conducting,  not  that  the  vicinaj 
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was  unsuited  to  such  a  trade,  not  that  the  defendant  had  been  guilty  of 
any  n^ligence  in  the  selection  or  construction  of  the  dynamo  and  ma- 
chinery, but  that  the  situation  in  which  it  was  placed,  and  the  manner 
in  which  it  was  used,  were  such  as  to  make  it  a  private  nuisance.  If 
the  evidence  was  sufficient  to  warrant  the  findings  of  fact  upon  which 
the  conclusions  of  the  referee  were  reached,  holding  that  Uie  present 
location  of  the  dynamo  and  machinery,  and  the  manner  in  which  the 
same  are  used,  constituted  such  use  of  the  premises  a  nuisance,  then  a 
court  of  equity  would  be  justified  in  affording  relief  by  injunction. 
That  proof  of  negligence  is  not  essential  to  entitle  the  plaintififs  to  such 
relief  is  disposed  of  in  the  opinion  to  which  reference  has  already  been 
made  supra,  in  which  it  is  said: 

"And  it  may  be  confidently  asserted  that  no  authority  can  be  produced  holding 
that  negligence  is  essential  to  establish  a  cause  of  action  for  injuries  of  such  a 
character. " 

Without  proof  of  negligence,  therefore,  if  the  evidence  justified  the 
findings  that  the  operation  of  the  dynamo  and  machinery  in  the  place 
and  manner  as  now  attached  caused  vibrations  and  jarrings  and  noises 
which  were  continuous,  to  the  inconvenience  of  the  plaintififs  and  their 
patrons,  and  to  the  interference  and  damage  of  the  plaintifis  in  the  oper- 
ation of  their  business,  and  if,  in  addition,  it  yrere  shown  that  these  acts 
were  unreasonable  and  unnecessary,  they  were  sufficient  to  justify  his 
conclusion  that  they  constituted  a  nuisance.  Under  such  circumstances, 
the  failure  or  inability  to  prove  pecuniary  damages  does  not  take  away 
the  power  from  a  court  of  equity  to  redress  the  wrong,  and  prevent  a  rep- 
etition of  the  injury.  As  said  in  McKeon  v.  See,  4  Rob.  (N.  Y.)  449, 
which  case  was  affirmed  in  51  N.  Y.  300: 

"The  suppression  of  oppressive  and  intermiuable  litigation,  aud  the  prevention 
of  multiplicity  of  suits,  equally  with  protection  against  irreparable  mischief,  form 
grounds  of  equitable  interference.  ** 

The  law,  therefore,  as  we  read  the  authorities,  is  that,  when  an  ac\ 
has  been  established  as  a  nuisance,  it  is  neither  necessary  to  allege  noi 
prove  n^ligence,  nor  is  proof  of  damage  requisite,  to  entitle  one  to  relief 
In  other  words,  a  nuisance  cannot  be  justified,  or  its  maintenance  secured , 
by  showing  that  the  injury  which  another  receives  occurs  in  the  conduct 
6f  a  lawful  business,  carried  on  with  skill  and  care,  though  such  business 
be  conducted  in  a  building  used  for  business  purposes,  and  for  various 
kinds  of  mercantile  and  mechanical  business,  in  a  neighborhood  of  build- 
ings devoted  to  similar  uses,  and  a  portion  of  which  building  the  person 
complaining  is  using  for  business  purposes.  It  will  thus  be  seen  that, 
after  all,  the  plaintiffs'  right  to  relief  is  dependent  mainly  upon  questions 
of  fact;  the  principal  one  being  whether  the  defendant's  business  was  car- 
ried on  in  such  a  way  as  to  constitute  a  private  nuisance  with  respect 
to  plaintifis. 

It  is  not  our  purpose  to  discuss  in  detail  the  voluminous  record,  and 
the  almost  equally  voluminous  brief  of  the  appellant,  and  all  the  evidence 
and  each  finding  made  by  the  referee,  with  a  view  of  determining  the 
issue  thus  presented.  That  a  serious  conflict  was  presented,  and  that 
some  of  the  findings  were  upon  slight  evidence,  is  unquestioned;  but 
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taking  the  platntiEb'  evidence,  to  which  the  referee  gave  greater  credoia 
and  upon  which  he  placed  his  reliance  in  refusing  to  ^sniiss  the  con 
plaint,  and  in  formulating  his  findings  and  reaching  his  conclusions,  w 
think  such  evidence  makes  out  a  prima  facie  case  in  favor  of  the  plaii 
tifis,  in  showing  that  the  manner  in  which  the  defendant  conducted  h 
business  resulted  in  the  vibrations,  jarrings,  and  noises;  and  if  the 
were  as  continuous  and  as  serious  as  claimed  by  some  of  the  witness^ 
for  the  plaintiffs,  resulting  in  interference  and  damage  toplaintifib'  bos 
ness,  aiKi  annoyance  to  their  customers,  then,  upon  further  evidence  th; 
this  could  be  avoided  by  a  change  of  the  dynamo  and  machinery  froi 
their  present  location  to  other  portions  of  the  premises  held  and  enjoy< 
by  the  defendant,  a  case  was  presented  entitling  the  plaintifib  to  the  r 
lief  accorded.  Feeling,  therefore,  that  there  was  evidence  sufficient 
justify  the  conclusion  reached  by  the  referee,  it  remains  to  determii 
what  the  effect  upon  this  judgment  should  be  of  certain  rulings  mad 
not  only  with  respect  to  the  findings,  but  also  in  regard  to  the  admiasic 
and  ezduaion  of  evidence.  It  is  to  be  remembered  that  in  a  case  befo 
a  referee,  like  in  a  case  tried  before  the  special  term,  where  the  con 
will  examine  the  entire  record  to  see  whether  any  subetential  rights  ha' 
been  jeopardised,  it  is  not  disposed  to  seize  upon  exceptions  whu 
may  be  technically  good,  but  which  do  not  amount  to  prejudicial  erro 
for  the  purpose  of  reversing  a  judgment  which,  upon  the  entire  recor 
seems  to  be  right.  No  case  better  suited  for  the  application  of  this  pri 
ciple  could  be  found  than  the  one  at  bar.  Hardly  a  question  was  aak^ 
of  any  witness  but  an  objection  was  interposed,  and  an  exception  take 
Not  a  piece  of  evidence  got  into  the  case  but  the  referee  was  asked 
make  a  finding  with  reference  thereto.  And,  after  discussing  the  It 
and  the  facts  in  a  brief  extending  over  137  printed  pages,  we  are  serious 
referred  to  over  200  exceptions,  grouped  together  by  folios,  the  consi 
eration  of  which  was  too  much  for  even  the  appellant's  counsel,  w] 
concluded  that  the  court's  time  might  be  wisely  employed  in  endeavor! 
to  select  from  among  these  200  odd  exceptions,  or  from  all  the  other  exec 
lions  presented  in  the  case  upon  refusals  of  proposed  findings  from  t 
evidence,  some  ground  for  a  reversal  of  the  judgment.  As  in  du 
bound,  we  have  gone  over  this  record,  and  have,  upon  the  whole  cas 
concluded  that  the  questions  of  fact,  presented,  as  they  were,  upon  cc 
fiicting  evidence,  were  those  upon  which  it  was  proper  for  the  referee 
pass,  and  that  the  errors  into  which  he  may  have  fallen  in  no  way  prej 
diced  the  defendant.  This  view  is  strengthened  when  we  remember  the 
lief  which  has  been  here  accorded,  and  the  ground  upon  which  such  rel 
was  based.  The  plaintiffs  made  out  a  prima  facie  case  of  a  private  m 
sance,  resulting  in  a  discomfort  and  inconvenience  to  themselves,  their  ci 
tomers,  and  to  their  business,  upon  a  showing  that  such  came  irom  t 
unnecessary  and  unreasonable  mannerin  which  the  dynamo  and  mach 
ery  of  the  defendant  were  placed  and  operated.  It  was  to  prevent  si: 
injury  that  the  decree  was  made.,  The  main  portion  of  the  argument 
the  defendant,  and  one  of  the  grounds  principally  relied  upon  by  hi 
Is  that  no  such  injury  resulted;  that  the  machinery  was  operated  ii 
way  to  make  it  in  no  wise  injurious,  disagreeable,  or  obnoxious  to 
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plamtifis.  If  the  deiendant  can  so  manage  his  dynamo  and  machinery 
that  the  jarrings  and  vijbrations  complained  of  will  be  obviated,  or  wiU 
Dot  be  present,  then  the  decree,  which  has  been  directed  siipply  to  pru^ 
TentiBg  him  from  conducting  his  busineps  to  plaintiffs'  injury,  cannot 
harm  him.  In  other  words,  the  injunction  is  not  directed  to  prev.ent 
the  defendant  from  carrying  on  a  lawful  business,  or  to  prevent  the  use 
of  the  dynamo  and  machinery,  but  it  is  to  prevent  him  from  placing 
and  using  them  in  such  a  way  as  to  produce  serious  inconvenience  and 
damage  to  plaintiffs  and  their  business. 

The  referee  has  found  that  the  injury  could  be  obviated  by  otanging 
the  situation  of  the  dynamo,  and  by  removing  certain  belting  and  pul- 
leys from  defendant's  ceiling,  which  it  was  claimed  was  the  cause  of  the 
acts  complained  of.  That  the  machinery  and  pulleys  originfilly  placed 
Qpon  the  oeiling  produced  serious  jarring  and  vibration  there  i?  little 
question;  but  the  defendant  placed  great  stress  upon  his  having  removed 
a  certain  portion  from  the  ceiling,  and  placed  the  san^e  upon  scaffolds, 
which  did  not  in  height  approach  the  ceiling  to  withUi  th^eepr  four  feet. 
That  other  portipns  of  the  machinery,  however,  wpre  atill  attached  to 
the  oeiling  was  not -disputed,  and,  upon  the  evidence,  it  appeared  to  the 
referee  that  a  removal  of  the  d  vnamo  and  machinery  to  another  portion 
of  defendant's  premises  would  obviate  all  the  serious  results.  While, 
therefore,  the  courts  are  always  loath  to  interfere  with  the  manner  of 
(»ndnciiiig  a  lawful  business,  yet,  when  it  can  be  shown  that  the  manner 
of  condncting  it  results  in  injury  to  another,  and  that  such  injury  could 
be  prevented  by  changing  the  mode  or  manner  of  conducting  such  busi- 
ness, the  court  will  be  disposed  to  require  that  the  cause  of  such  injury 
be  removed.  If  the  defendant  conducts  his  business  in  such  manner 
as  to  do  no  injury  to  plaintiffs,  the  judgment  does  hinder  him  from  car- 
rying on  his  trade  of  manufacturing  jewelry  upon  the  premises  hired  by 
him.  If,  on  the  other  hand,  he  will  persist,  by  the  situation  of  the 
dynamo  and  machinery,  in  inflicting  injury  and  annoyance  upon  the 
plaintiffs,  their  customers,  and  their  business,  the  decree  to  prevent  such 
unlawful  interference  with  the  enjoyment  of  plaintiffs'  premises  should  be 
enforced.  We  are  of  opinion,  upon  the  entire  record,  that  this  judgment 
should  be  affirmed,  with  costs.     All  concur. 


WEBSTER  ▼.  OLARK. 
(Supreme  Cowi.  General  Term.  First  Department    February  17, 1096.) 

AfPBAX. — FlHAL  AND  iNTBRLpOUTORT  JUDOMENTS— NOTICB. 

Under  Code  Civil  Proc.  §  1801,  providing  that  where  an  appteal  is  from  a 
final  Jndij^ment,  and  appellant  intends  to  brinir  up  for  review  thereon  an  inter- 
locatory  Judgment,  it  must  be  distinctly  specided  in  the  notice  of  appeiU, 
there  can  be  no  review  of  interlocutory  judgments  or  intermediate  orders  on- 
leaa  originally  specified  in  the  notice,  the  court  being  without  power  to  allow 
an  amendment,  the  time  for  appeal  having  expired. 

Appeal  from  special  term,  New  York  county. 

Action   by  Georgianna  F.  Webster  against  Ijemuel  B.  Clark,  who 
died  before  entry  of  judgment,  and  Mary  J.  Clark,  his  executrix,  w^ 
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substituted  in  his  place.  From  a  final  judgment  for  plaintiff,  entered 
on  an  interlocutory  judgment,  and  on  the  report  of  a  referee,  defendant 
appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J. ,  and  O'BRIEN  and  FOLLETT,  JJ. 

Ira  Shafer,  for  appellant. 

Vanderpoel,  Oreen  &  Cuming,  (Roberts.  Green  and  Henry  Thompson, 
of  counsel,)  for  respondent. 

FOLLETT,  J.  This  action  was  begun  June  6,  1886,  to  compel  de- 
fendant's testator,  Lemuel  B.  CSark,  to  account  for  rents  received  from 
two  houses  on  Seventy-Fourth  street,  one  on  Seventy-Ninth  street,  and 
a  tract  of  land  135  feet  wide,  bounded  on  the  north  by  Eighty-Sixth 
street,  and  on  the  south  by  Eighty-Fifth  street,  to  which  property  the 
plaintiff  once  held  the  legal  title.  The  defendant's  testator  was  an  at- 
torney at  law,  and  the  attorney  for  the  plaintiff  in  certain  litigations 
concerning  the  title  to  this  property.  January  9,  1874,  the  plaintiff 
conveyed  the  two  houses  on  Seventy-Fourth  street  to  Lemuel  B.  Clark, 
and  January  29,  1874,  the  property  between  Eighty-Fifth  and  Eighty- 
Sixth  streets  to  Jeremiah  Brown,  and  February  7,  1874,  she  conveyed 
to  said  Brown  the  property  on  Seventy-Ninth  street.  Brown  was  a 
nephew  of  Clark.  The  plaintiff  alleges  that  the  conveyances  were  made 
as  security  for  the  charges  of  Clark  as  her  counsel  in  the  litigations  then 
pending  and  contemplated,  and  that  he  agreed  to  account  for  the  rents 
and  profits.  Previous  to  these  conveyances  there  had  been  litigations 
over  the  title  to  the  property  when  held  by  one  Geery,  the  father  of  the 
plaintiff,  which  suits  had  been  conducted  by  Clark,  who,  in  his  answer, 
alleges  as  a  defense: 

''Finally,  after  many  conversations  respecting  the  matter,  and  the  said  Geery 
and  wife  having  no  money  or  property  standing  in  the  name  of  either  of  them, 
and  each  of  them  being  wholly  insolvent,  and  it  being  apparent  that  the  litigation 
so  commenced  against  them  would  be  long  and  expensive,  and  probably  would 
result  adversely,  it  was  agreed  by  the  said  William  Geerv  and  his  wife  and  the 
plaintiff  and  tnis  defendant  as  follows:  (1)  That  the  plaintiff.  Georgianna  F. 
Webster  should  convey  the  property  on  Seventy-Fourth  street  described  in  the 
complaint  to  the  defendant  absolutely,  the  same  to  be  his  absolutely,  in  payment 
for  the  money  due  to  him  from  William  Geery.  as  aforesaid,  and  in  part  payment 
foi  his  services  and  counsel  fees  and  disbursement  in  or  concerning  the  said  suit 

S gainst  the  said  William  Geery  and  Louisa  Geery,  his  wife;  (2)  that  the  said 
eorgianna  F.  Webster  should  convey  the  said  property  on  Eighty-Sixth  and 
Eighty-Fifth  streets  and  Seventy-Ninth  street  and  Lexington  avenue*  described 
in  the'  complaint,  to  Jeremiah  Brown;  and,  if  the  said  William  and  Louisa  Geery 
were  successful  in  defeating  the  plaintiffs  in  the  said  suit,  or  in. any  other  suit  or 
proceeding  which  might  be  brought  to  reach  the  said  property,  the  defendant 
should  have  and  keep  one  half  of  this  Eighty- Fifth  and  Eighty-Sixth  street  prop- 
erty, and  its  proceeds  and  all  the  rents  which  he  might  get  therefrom,  and  the 
amount  of  all  taxed  costs,  and  a  fair  and  reasonable  counsel  fee  besides,  and  he 
was  also  to  be  allowed  and  repaid  all  moneys  and  interest  on  same  which  he 
might  pay  out  for  any  purpose  deemed  necessary  by  him  to  aid  in  keeping  said 
property  ifrom  the  creditors  of  William  Geery,  and  also  all  his  disbursements. 
And  the  plaintiff  assented  and  agreed  to  the  said  agreement,  and  every  part  , 
thereof;  and  thereupon,  but  after  a  good  deal  of  delay,  the  plaintiff,  in  pursuance 
of  said  agreement,  by  deed  dated  January  9,  1874.  conveyed  the  Seventy- Fourth 
street  property  to  this  defendant,  and  by  deeds  dated  January  28,  and  February 
7,  1874.  she  conveyed  the  Eighty-Fifth  and  Eighty-Sixth  street  and  Seventy-Ninlb 
street  and  Lexington  avenue  property  to  the  said  Jeremiah  Brown,  both  of  which 
conveyances  to  him,  the  said  Brown,  and  all  the  deeds  and  conveyances  to  him. 
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were  made  for  the  purpose  of  hindering,  delaying,  and  defrauding  the  credltoraof 
WiNiam  Geery.  and  of  coTering  np  the  laid  property,  it  heing  in  fact  the  property 
of  William  Geery,  and  to  enable  him  to  defraua  the  estate  oi  his  brother,  the  late 
Isaac  Geery,  ana  particularly  the  said  Geery  and  Scholes.  as  executors  aforesaid, 
who  had  recovered  the  said  large  Judgment  against  him,  the  said  William  Geery, 
and  for  the  purpose  of  haying  this  defendant  defend  said  suit  against  the  said 
William  and  Lonisa  Geery,  as  their  attorney  and  counsel,  and  auy  other  suit  or 
suits  which  might  be  brought  to  reach  said  property,  and  to  insure  the  carrying 
oat  of  said  agreement  with  this  defendant,  and  for  no  other  or  different  object 
or  purpose.  * 

This  action  was  tried  at  special  term,  and  an  interiocntory  judgment 
entered  December  28,  1887,  which  held  that  Lemuel  B.  Clark,  the  de* 
fendant,  was  a  trustee  for  the  plaintiff,  and  liable  to  account  as  such. 
A  reference  was  ordered  to  take  and  state  the  accounts.  The  defendant 
preferred  requests  pursuant  to  section  1023,  some  of  which  were  allowed, 
and  others  refused;  but  no  exceptions  were  filed  or  served  to  the  refusal 
of  the  court  to  find  or  decide  as  requested  until  November  7, 1890,  when 
(he  defendant  filed  so-called  "exceptions  "  to  the  order  and  final  judg- 
ment, and  to  the  refusal  of  the  special  term  to  find  facts  and  conclusions 
of  law  as  requested.  January  6,  1888,  the  defendant  served  and  filed 
exceptions  to  all  of  the  findings  of  fact  and  conclusions  of  law.  August 
25,  1890,  the  referee  reported  that  there  was  due  from  the  plaintiff  to 
the  defendant  $92,808.83.  No  requests  were  made  to  the  referee  to 
find  facts.  At  some  time  the  defendant  filed  and  served  exceptions  to 
the  referee's  report.  In  October,  1890,  the  case  was  brought  to  a  hear- 
ing at  special  term,  on  the  interlocutory  judgment,  the  exceptions  there- 
to, and  the  report  of  the  referee,  and  a  judgment  ordered  for  the  plain- 
tiff for  the  amount  reported,  with  costs.  October  19, 1890,  a  final  judg- 
ment was  entered  in  favor  of  the  plaintiff,  for  $95,512.28.  November 
7, 1890,  the  defendant  appealed  from  the  order  of  the  special  term  direct- 
ing final  judgment,  and  on  the  same  day  he  appealed  from  that  judg- 
ment, but  did  not  refer  to  the  interlocutory  judgment  in  his  notice  of 
appeal,  which  latter  judgment  has  not  been  appealed  from. 

We  think  the  facts  were  well  founded  by  the  special  term,  and  were 
sustained  by  the  evidence,  but  a  question  about  to  be  stated  renders  un- 
necessary a  discussion  of  the  conduct  of  the  parties,  and  especially  of 
the  defendant's  testator,  which,  to  say  the  least,  was,  according  to  his 
verified  answer,  very  unprofessional.  "  Where  the  appeal  is  from  a  final 
judgment,  *  *  *  and  the  appellant  intends  to  bring  up  for  review 
thereupon  an  interlocutory  judgment,  '*'*'''  he  must,  in  the  notice 
of  appeal,  distinctly  specify  the  interlocutory  judgment  *  *  *  to 
be  reviewed."  Code  Civil  Proc.  §  1301.  Under  this  section  it  has  been 
repeatedly  held  that  neither  "interlocutory  judgments"  nor  "interme- 
diate orders"  can  be  reviewed  upon  an  appeal  from  a  final  judgment,  un- 
less they  are  specified  in  the  notice  of  appeal.  Lavelle  v.  Skelly,  24 
Hun,  642,  90  N.  Y.  546;  Piper  v.  Van  Buren,  27  Hun,  384;  Richards 
V.  Brice,  (Com.  PI.  N.  Y.)  3  N.  Y.  Supp.  941;  Patterson  v.  McCunn, 
38  Hun,  531;  Dick  v.  Livingston,  41  Hun,  455.  The  cases  cited  also 
held  tliat  the  omission  to  specify  the  interlocutory  judgment  or  inter- 
mediate order  cannot  be  remedied  by  an  amendment,  the  court  bein^ 
without  power  to  authorize  an  amendment,  and  thus  extend  the  statutory 
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time  in  which  an  appeal  may  be  taken.  There  being  no  appeal  from 
the  interlocutory  judgment,  this  court  is  without  power  to  reverse  or  af- 
firm it.  The  notice  of  appeal  brings  up  for  review  the  final  judgment 
only,  and  the  question  raised  on  the  accounting  before  the  referee. 
However,  the  learned  counsel  for  the  appellant  not  only  failed  to  discuss 
any  of  the  questions  raised  on  the  hearing,  but,  on  the  contrary,  ex- 
pressly asks  this  court  not  to  consider  those  qaeatioDB,  as  he  desires  the 
judgment  affirmed  or  reversed  as  a  whole. 
The  final  judgment  should  be  affirmed,  with  coats.     All  concur. 


(67  Hun,  444.) 

HILLEN  T.  I8ELIN  ot  aL 

(Bapreme  Ooart.  tsfenefal  Term,  First  Department    Fbbmary  17. 1898.) 

1.  PowBRS— Appointment  by  Will— Uonstbuction. 

Testator  dedared  that  at  the  death  of  a  danghter  there  shotfld  be  held  In 
trust  certain  property  ''for  such  child  or  oklldren  of  my  said  dao^hter.  or 
hia,  lier.  or  their  deBceodauX  or  desceudantA,  **  as  the  daughter  sJiiouId  by  will 
appoint.  His  lauguage.  in  case  of  the  daughter's  failure  to  appoint,  was 
tnat.  if  the  daughter  should  ''leaTe  living  at  the  time  of  her  death  any  child 
or  children,  or  any  deeoendant  or  deacendants  4)1  any  ohiild  or  children  of 
bers  who  may  have  died  in  her  lifetime,"  then  the  property  was  to  remain 
in  trust  for  every  such  child.  Held,  that  the  power  of  appointment  was  not 
limited  by  use  of  the  word  ** descendants"  to  those  whose  parents  were  dead, 
bnt  included  the  children  ot  living  children  aa  well. 

8.  Same— -ExBCUTiow— Perpetuities. 

The  daughter,  in  pursuance  of  such  power,  appointed  half  the  income  of 
the  property  to  be  paid  by  trustees  to  her  son.  and  the  other  half  to  her 
daughter,  during  their  respective  lives.  On  the  death  of  the  son  half  the 
principal  was  to  go  to  the  children  of  the  son  living  at  the  son's  death.  Both 
son  and  daughter  were  in  being  ut  the  death  of  the  original  testator,  the 
grantor  of  the  power.  Held,  that  there  was  no  violation  of  the  rule  in  re- 
gard to  perpetuities. 

&  Sams. 

The  provision  declaring  that  the  property  was  to  be  held  in  trust  for  such 
children  or  their  descendants,  and  in  such  proportions,  and  for  snch  estates 
in  fee  or  for  a  life,  and  with  ''such  limitations  and  conditions**  as  testator's 
daughter  might  appoint,  did  not  show  an  intention  to  limit  the  period  during 
which  the  vesting  of  the  title  might  be  suspended  to  the  life  of  the  dauj^h- 
ter.  but  allowed  the  daughter  to  appoint  to  any  and  all  descendants  of  such 
children,  whether  in  being  at  the  time  of  her  death  or  not. 

4.  Samb. 

The  daughter  was  not  obliged  to  appoint  an  estate  to  every  child,  but 
might  exclude  any  she  cboso.  or  appoint  a  limited  estate  to  one  and  an 
estate  in  fee  to  another,  the  same  as  the  testator  might  have  done. 

5.  Same— 8ELECTIOW  op  Trustees. 

Whether  the  daughter  had  the  right  to  select  trustees  other  than  those  named 
in  the  original  will,  to  carry  out  the  power,  was  a  matter  of  no  consequence, 
as  a  power  will  always  be  executed,  so  far  as  warranted,  snd  anything  in 
excess  merely  disregarded. 

Appeal  from  special  term,  New  York  county. 

Action  by  Sophia  F.  Hillen  individually  and  as  executrix,  etc., 
against  Adrian  Isalin  and  others.  Judgment,  from  which  plaintiff  ap- 
peals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 
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Gutter  &  Ledyard,  (J.  C.  Oarter  and  A.  W.  MaohoD,  of  eotuuwl,)  (n 
appellant. 

Evarts,  Caioate<fe  Beaman,  (J.  H.  Choate  and  R.  M.  IficSherry,  of  ooim- 
ueLj)  for  respondents. 

VAN  BRUNT,  P.  J.  This  action  was  brought  by  the  plaintiff  in- 
dividually and  as  ancillary  executrix  of  the  will  of  Thomas  Hillen, 
late  of  Baltimore,  Md.,  deceased,  to  obtain  a  oonstrnction  of  certain  pro-, 
▼ifiionsof  the  will  of  Columbus  O'Donnell,  and  of  an  appointment  made 
thereunder  by  the  will  of  Emily  Hillen.  The  testator,  O'Donnell,  died 
in  the  year  1878,  leaving  a  last  will  and  testament  bearing  date  the 
27th  day  of  August,  1866,  which  will  was  duly  admitted  to  probate  in 
Maryland  on  the  Slstof  May,  1873.  By  his  will  said  O'Donnell  de- 
vised four  twentieths  of  his  residuary  estate  to  certain  trustees  in  trust 
daring  the  life  of  his  daughter,  Emily  Hillen,  to  pay  the  net  income 
to  her  for  her  sole  and  separate  use;  and  by  said  will  be  further  pro- 
vided that  after  her  death  the  property  was  ^'to  continue  in  further 
trust,  and  be  held  by  the  said  trustees  and  their  successors  to  and  for 
such  child  or  children  of  my  said  daughter,  Emily,  or  his,  her,  or  their 
descendant  or  descendants,  and  in  such  proportion,  and  for  such  estate 
and  estates  therein,  either  in  fee  or  for  a  life  estate,  and  with  such  lim- 
itations and  conditions  as  my  said  daughter,  Emily,  may  by  h^  last 
will  and  testament,  or  by  any  instrument  in  the  nature  of  a  last  will 
and  testament,  notwithstanding  any  coverture  she  may  be  under,  exe- 
cute in  the  presence  of  three  or  more  witnesses,  name,  limit,  and  ap- 
point to  take  the  same."  In  default  of  such  appointment  by  his  said 
daughter,  Emily,  the  testator,  by  his  will,  declared  and  directed  "that 
from  and  immediately  after  the  decease  of  my  said  daughter,  Emily, 
the  said  trustees  and  their  successors  shall  continue  to  have  and  to 
hold  the  said  last-mentioned  four-twentieth  parts  or  shares  of  the  said 
rest,  residue,  and  remainder  of  my  estate  as  aforesaid,  or  the  property, 
stock,  or  funds  of  all  kinds  in  which  the  same  may  be  invested  at  the 
time  of  my  said  daughter  Emily's  decease,  in  trust  for  the  uses  and  pur- 
poses following,  that  is  to  say:  First,  in  case  my  said  daughter,  Emily, 
shall  leave  living  at  her  death  any  child  or  children,  or  any  descendant 
OT  descendants  of  any  child  or  children  of  hers  who  may  have  died  in 
her  lifetime,  then  in  trust  for  any  and  every  such  child  or  children  of 
my  said  daughter,  Emily,  and  any  and  every  such  descendant  or  de- 
scendants of  any  child  of  hers  living  at  her  death,  their  heirs,  execu- 
tors, administrators,  or  assigns;  if  but  one,  to  take  the  whole,  and,  if 
more  than  one,  to  be  equally  divided  between  them  per  stirpes,  and 
not  per  capita,  and  such  descendant  or  descendants  to  take  only  the 
part  or  share  to  which  such  child  would  have  been  entitled  if  then  liv- 
ing." Emily  Hillen  died  in  February,  1888,  also  a  resident  of  and 
domiciled  in  Maryland.  She  left,  her  surviving,  two  children,  Thomas 
Hillen  and  Emily  McSherry,  who  were  living  at  the  time  of  the  death 
of  the  testator,  O'Donnell,  and  no  descendant  of  any  deceased  child. 
Thomas  Hillen  married,  and  had  one  son,  born  during  the  lifetime  of 
Emily  Hillen,  who  is  the  defendant  Thomas  O'Donnell  Hillen.     Emily 
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Hillen  left  a  last  will  and  testament,  which  has  been  duly  admitted  to 
probate,  by  which  she  attempted  to  execute  the  power  of  appointment 
conferred  upon  her  by  the  will  of  the  testator,  O'Donnell,  in  the  follow- 
ing words: 

"(8)  I  li^ive  all  the  rest  of  my  estate  of  every  kind,  including  herein  all  the  es- 
tate over  which  I  have  a  power  of  appointment  ander  my  father's  will,  to  Adrian 
Iselin,  of  the  city  of  New  York,  and  Richard  Fisher  of  the  city  of  Baltimore, 
and  the  snrvivor  of  them,  and  the  heirs,  ezecators.  administrators,  and  assigns 
of  such  survivor,  in  trnst  to  collect  the  rents,  issues,  and  profits  thereof,  and 
pav  all  necessary  expenses  thereout,  including  a  commission  of  two  and  one 
balf  per  cent  to  said  trustees  on  the  income,  and  to  pay  one  half  part  of  the 
net  income  to  my  said  son  for  and  during  the  term  of  his  natural  life,  and  the 
other  part  to  my  daughter  for  and  during  the  term  of  her  natural  life,  with- 
out the  power  to  my  said  son  or  daughter  to  contract  any  debt  that  may  bind 
either  tne  principal  or  said  income,  or  to  make  any  assignment  thereof,  or  in  any 
manner  to  draw  upon  or  anticipate  the  same,  and  so  that  the  same  shall  not  be 
in  any  manner  liable  for  his  or  her  debts,  contracts,  or  engagements,  and  shall 
be  paid  to  him  or  her  alone,  and  as  fast  only  as  it  shall  be  received,  and  so 
that  the  share  of  my  daughter  shall  be  free  from  the  power  or  control  of  her 
hnsband,  for  her  sole  use.  (4)  I  empower  my  son  as  to  his  share. —that  is  to 
say,  one  half  part  of  said  rest  of  the  estates, — and  also  as  to  the  other  half 
part,  also  in  case  of  the  death  of  my  daughter  without  leaving  a  child  or  de- 
scendant living  at  her  death,  as  hereinafter  mentioned,  (and  such  power  as  to 
said  other  half  part  may  be  exercised  whether  he  survive  her  or  not,)  to  appoint 
the  remainder  to  and  for  such  one  more  child,  children,  descendant,  and  de- 
scendants of  him,  and  in  such  proportion,  and  for  such  estate  and  estates  therein, 
either  in  fee  or  for  a  less  estate,  and  with  such  limitations  and  conditions  as  my 
said  son  may  by  bis  last  will  and  testament  name,  limit,  and  appoint  (6)  And 
upon  default  in  the  exercise  of  such  power  by  my  said  son  I  give  at  his  death 
his  share, — that  is  to  say,  one  half  part  of  said  rest  of  the  estates. — and  the 
other  half  part  also  in  case  of  the  death  of  my  said  daughter  without  leaving  a 
child  or  descendant  living  at  her  death,  as  hereinafter  mentioned,  to  all  the 
children  and  descendants  of  my  said  son,  per  stirpes,  who  are  living  at  his  death, 
free  from  further  trust " 

Thomas  Hillen,  upon  the  death  of  his  mother,  denied  the  validity  of 
the  appointment,  and  claimed  the  said  moiety  as  his  own  property  by 
virtue  of  the  devise  in  default  of  appointment  contained  in  his  grand- 
father's will,  and  made  a  will  devising  it  absolutely  to  his  wife,  Sophia 
F.  Hillen,  the  plaintiff.  He  died  in  the  year  1888,  and  his  will  has 
been  duly  admitted  to  probate.  The  plaintiff  brought  this  action  for 
the  purpose,  among  other  things,  of  obtaining  a  judgment  of  the  court 
declaring  invalid  and  void  the  attempted  execution  by  Mrs.  Hillen  in 
her  said  will  of  the  power  of  appointment  conferred  upon  her  by  the 
will  of  her  father.  The  controversy  thus  presented  is  between  the 
mother  and  the  son,  the  mother  claiming  that  by  reason  of  the  invalid 
execution  of  the  power  of  appointment  by  Emily  Hillen ,  the  property 
passed,  under  the  will  of  O'Donnell,  to  her  husband,  Thomas  Hillen, 
who,  by  his  will,  devised  and  bequeathed  the  same  to  her;  whereas  the 
defendants  claim  that  the  power  of  appointment  was  duly  executed,  and 
that  the  title  under  it  came  to  the  infant  defendant,  her  son. 

It  is  conceded  that  the  will  is  to  be  construed  SjCCording  to  the  laws  of 
Maryland,  but,  as  suggested  by  the  respondents'  counsel,  so  far  as  the 
construction  of  the  two  clauses  of  the  wills  in  question  is  concerned,  as 
the  facts  appear  in  this  case,  the  law  of  Maryland  does  not  appear  to 
differ  irom  the  law  of  New  York,  the  difference  between  the  laws  of  the 
two  states  being  that  in  New  York  the  power  to  suspend  alienation  is 
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limited  to  two  lives  in  being,  whereas  in  Maryland  the  rule  as  to  per- 
petuities is  that  the  power  of  alienation  may  be  suspended  for  any  num- 
ber of  lives  in  being  at  the  death  of  the  testator,  and  for  21  years  and  a 
fraction  of  a  year  thereafter. 

Three  grounds  are  suggested  by  the  appellant,  upon  each  of  which  it  is 
claimed  that  the  appointment  made  by  Emily  Hillen  of  her  son's  share 
of  the  four  twentieths  of  the  residuary  estate  of  O'Donndl  is  void.  The 
first  ground  is  that  children  of  a  living  child  of  Emily,  the  daughter  of 
the  testator,  O'Donnell,  were  not  objects  of  the  power;  and  this  claim  is 
based  upon  the  phraseology  of  his  will,  which  declares  that  his  trustees 
shall  at  the  death  of  Emily  Hillen  hold  the  said  four  twentieths  in  trust 
'^or  such  child  or  children  of  my  said  daughter,  Emily,  or  his,  her,  or 
their  descendant  or  descendants,  "as  the  said  Emily  shaU  by  will  appoint. 
And  it  is  urged  that  the  primary  and  proper  meaning  of  ^^descendants" 
being  '4ssue  of  a  deceased  parent,"  it  was  plainly  the  understanding  of 
the  testator  that  th'e  word  "descendant"  necessarily  imported  the  prede- 
cease of  the  ancestor;  and  other  portions  of  the  will,  especially  that  pro- 
viding for  the  disposition  of  the  property  in  case  of  omission  to  exercise 
the  power,  are  referred  to  for  the  purpose  of  supporting  this  contention. 
But  we  think  that  an  examination  of  the  latter  clause  referred  to,  leads 
to  an  exactly  opposite  conclusion,  and  shows  that  the  testator,  when  he 
desired  that  a  party  should  take  in  a  representative  capacity,  appreciated 
the  fact  that  such  representation  was  not  secured  by  the  use  of  the  word 
^'descendant,"  which  would  have  been  the  case  had  he  understood  that 
when  he  used  the  word  "descendant"  it  necessarily  presupposed  the 
decease  of  the  ancestor.  His  language,  in  providing  for  the  case  of  a 
detault  of  appointment,  is: 

"Id  case  my  said  daughter,  Emilv,  shaU  leave  living  at  the  time  of  her  death 
any  child  or  children,  or  any  descendant  or  descendants  of  any  child  or  children 
of  hers  who  may  have  died  in  her  lifetime,  then  in  trust  for  any  and  every  such 
child, "  etc. 

Now.  if  the  word  "descendant"  necessarily  implied  in  the  testator's 
mind  the  predecease  of  the  ancestor,  why  should  he  have  imported  into 
this  clause  the  words,  "who  may  have  died  in  her  lifetime?"  He  used 
the  word  "descendant"  in  connection  with  the  words  "child  6r  children," 
as  he  had  done  in  the  prior  clause,  and  he  spoke  of  the  descendant  liv- 
ing at  the  time  of  the  death  of  his  daughter;  and  yet,  in  order  to 
limit  the  devise  to  the  descendants  of  deceased  children,  he  thought 
it  necessary  to  add  the  words,  "who  may  have  died  in  her  lifetime;"  thus, 
to  our  minds,  clearly  indicating  that  the  testator  did  not  understand, 
when  he  used  the  words  "descendant  of  a  child,"  that  it  was  necessary 
that  such  child  should  be  dead  in  order  that  such  descendants  should 
come  within  the  class.  In  the  clause  conferring  the  power  of  appoint- 
ment, where  the  testator  does  not  intend  to  limit  the  power  to  take 
except  among  the  descendants  of  his  daughter,  Emily,  he  uses  no  such 
language.  He  gives  her  a  power  of  appointment  to  a  child  or  chil- 
dren, or  his,  her,  or  their  descendant  or  descendants,  and  not  as,  in 
the  subsequent  clause,  limiting  the  power  of  appointment  to  descend- 
ants whose  ancestor  is  dead.     In  the  case  of  Drake  v.   Drake,  (N.  Y. 
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183,  the  testator  conferred  the  power  to  appoint  oertain  property  ^Ho 
all  or  any  or  either  of  my  sisters,  *  *  *  or  to  all  or  any  or 
either  of  the  lawful  issue  of  ray  said  sisters,  from  and  after  the  death'^ 
of  the  donee  of  the  power.  The  donee  of  the  power  having  appointed 
to  the  children  of  the  sisters  to  the  exclusion  of  their  living  parents, 
it  was  contended  that,  while  the  term  "issue"  might  include  all  de- 
scendants of  the  Bisters,  yet  that  they  became  objects  of  the  power 
only  at  the  death  of  their  respective  parents,  so  that  an  appointment 
could  not  be  made  to  the  sisters  and  their  issue,  or  to  parents  and 
fheir  children,  who  would  be  more  remote  descendants  of  the  siatersy 
all  being  considered  concnrrently  as  members  of  the  same  class.  The 
court,  in  construing  this  power,  hdd  that  the  word  "iasue"  aa  em* 
ployed  meant  all  de8ca[idant8  of  the  sisters  named,  and  that  it  embraced 
concurrently  all  members  of  the  unconfined  dass  'lawful  issue."  And 
we  are  unable  to  see  why  the  language  of  the  dausia  under  discussion 
is  not  equally  broad;  and,  indeed,  taken  in  connection  with  the  sub- 
sequent  clause,  providing  for  a  default  of  appointment,  the  intentioa 
of  the  testator  seems  to  be  much  more  dear  that  he  only  meant  to^ 
confine  the  pow»  to  the  descendants  of  his  daughter  as  a  dasa,  in 
whatever  degree  they  might  aland. 

The  next  ground  upon  which  tiie  invalidity  of  the  appointment 
is  claimed  is  that  the  limitation  made  in  the  will  of  EmUy  Hillen 
is  void  under  the  rule  against  perpetuities.  It  is  to  be  remembered 
that  the  will  of  the  testator,  O'Donnell,  gave  the  property  in  ques- 
tion to  trustees,  in  trust  for  Emily  Hillen  during  her  life,  and  on 
her  death  to  such  child  or  children,  his,  her,  or  their  descendant  or 
descendants,  in  such  proportions,  and  for  such  estates,  as  the  said 
Emily  might  appoint;  and  Emily  by  her  will  appoints  two  trustees^ 
in  trust  to  pay  one  half  of  the  net  income  to  her  son,  Thomas  Hil- 
len, and  the  other  half  to  her  daughter,  Emily  McSherry,  during 
their  respective  lives,  and  at  the  death  of  Thomas  his  half  of  the 
principal  is  directed  to  go  to  all  the  children  of  Thomas  living  at 
the  time  of  his  death,  per  stirpes.  And  the  case  of  Routledge  v. 
Dorril,  2  Ves.  Jr.  858,  is  cited  by  the  appellants  as  an  authority 
almost  conclusive  upon  this  point.  In  that  ease,  by  a  marriage  set- 
tlement, property  had  been  settled  in  trust  for  the  husband  and  wife 
cfuring  their  lives,  with  power  to  the  survivor  to  appoint  to  the- 
children  and  grandchildren  or  issue  of  the  intended  marriage  in  such 
shares  and  proportions,  and  under  such  restrictions,  limitations,  and 
conditions,  and  at  such  time  and  times,  and  in  such  manner  and 
form,  as  such  survivor  should  by  deed  or  will  direct  and  appoint. 
The  wife,  Elizabeth  Dorril,  survived  her  husband,  and  by  her  will 
appointed  a  part  of  the  property  to  a  daughter,  Elizabeth  Edwards, 
for  life,  and  after  her  death  to  all  and  every  the  child  and  children 
of  Elizabeth  Edwards  by  her  then  or  any  future  husband  in  equal 
shares — proportions — if  more  than  one.  It  was  held  that  the  appoint- 
ment to  the  children  of  Elizabeth  Edwards  was  wholly  void,  because 
some  of  the  children  of  said  Elizabeth  Edwards   were  bom  after  tbm 
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death  of  the  donee  of  the  power.  We  do  not  see,  however,  that  in 
the  case  cited  there  was  any  question  as  to  the  violation  of  the  rule 
against  perpetuities.  The  ease  was  decided  upon  a  different  and  dis- 
tinct ground,  namely,  that  the  appointees  under  the  power  were  requir- 
ed to  be  in  existence  when  the  appointment  took  efifect,  namely,  upon 
the  death  of  the  donee  of  the  power.     The  language  of  the  court  was:  ^ 

"There  is  no  doubt  that  cinder  the  words  of  the  orlgfnal  power  any  issue  of 
the  intended  marriage  living  at  the  death  of  the  buaband  or  wife  would  have 
been  competent  to  receive  a  share;  and,  there  beins  three  children  of  Elizabeth 
Edwards  living  at  the  death  of  Elizabeth  Dorril.  if  she  had  appointed  to  them, 
without  doubt  they  might  have  taken.  But  she  has  appointed  to  Mrs.  Edwards 
for  life,  and  instead  of  giving  it  to  such  of  her  children  as  should  be  living  at 
the  death  of  their  grandmother,  she  has  given  it  to  all  the  children  her  daugh- 
ter mirbt  have  during  her  life.  Those  that  may  be  bom  after  the  death  of  the 
grandmotber  cannot  be  included  among  those  in  whose  favor  the  power  may  be 
executed;  and  the  Question  ie  whether  those  children  who  might  have  been  the* 
proper  objects  shall  take.  At  first  I  was  of  opinion  that,  as  she  might  bave  ap- 
pointed to  the  three  ehfldren  bom  before  death,  when  she  appointed  to  all, 
these  three  might  be  considered  as  the  sole  object;  but  upon  considering  it 
farther,  and  particularly  upon  Jee  v.  Audley,  1  Cox,  824,  lam  of  opinion  that  would 
be  a  forced  construction,  and  that  the  grandmother,  in  affecting  to  give  this  to  all 
the  issues  her  daughter  might  have  at  any  time,  has  transgressed  the  power,  and, 
so  far  being  ill  executed,  it  ia  to  be  considered-  as  not  exeooted,  and  ia  totally 
void." 

It  is  evident  that  there  was  no  question  as  to  the  suspension  of  the 
power  of  alienation,  but  as  to  whether  in  the  attempt  to  exercise  the 
power  the  donee  had  exoeeded  the  authority  conferred  by  the  power. 
If  the  appointment  as  made  by  Emily  Hilien  to  her  son,  Thomas,  for 
life,  and  upon  his  death  to  his  issue,  had  been  incorporated  in  the  will 
of  the  original  testator,  there  wooM  have  been  no  violation  of  the  rule 
against  perpetuities,  for  the  reason  that  the  trust  estates  created  by  the 
joint  operation  of  the  wills  of  Columbus  O'Donnell  and  Emily  llillen 
could  not  possibly  continue  for  more  than  two  lives  in  being  at  the  death 
of  the  testator,  namely,  those  of  Emily  and  her  son,  Thomas,  the  estate 
vesting  absolutely  in  the  issue  of  Thomas  upon  his  death.  The  case  of 
Thomas  v.  Gregg,  (Md.)  24  Atl.  Rep.  418,  (not  yet  officially  reported,) 
was  entirely  different  from  the  case  at  bar.  In  that  case  John  Gregg,  of 
Baltimore,  devised  half  of  his  estate  to  trustees  in  trust  for  his  daughter, 
Mrs.  Thomas,  with  power  to  her  to  appoint  by  will  to  any  of  her  chil- 
dren or  grandchildren,  or  to  children  of  her  sister.  Mrs.  Thomas,  in 
the  exercise  of  the  power,  made  a  will  devising  the  property  to  her  own 
children  in  equal  shares,  and  directing  that  during  the  life  of  any  child 
the  share  of  such  child  should  be  held  by  trustees,  whom  she  directed 
to  collect  the  rents,  income,  and  profits,  and  pay  the  net  income  to  such 
child  during  his  or  her  life.  She  died  leaving  three  children,  two  of 
whom  were  born  in  the  lifetime  of  her  father.  This  appointment  was 
held  to  violate  the  rule  as  to  perpetuities,  and  to  be  wholly  void.  And 
why?  Simply  because  Mrs.  Thomas  attempted  to  have  a  portion  of 
the  estate  held  in  trust  during  a  life  which  was  not  in  being  at  the  time 
of  the  death  of  the  original  testator  and  grantor  of  the  power.  As  has 
been  already  suggested,  in  the  will  and  apjx)intment  under  consideration 
no  trust  was  created  for  the  life  of  any  person  who  was  not  in  existence 
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«t  the  time  of  the  death  of  the  grantor  of  the  power,  and  therefore  there 
was  no  violation  of  the  rule  in  regard  to  perpetuities. 

But  the  question  still  remains:  Ck)uld  Mrs.  Hillen,  within  the  terms 
of  the  power,  appoint  to  persons  not  in  being  at  the  time  of  her  death' 
It  is  urged  upon  the  part  of  the  appellants  that  she  could  not,  because 
the  testator  had  selected  one  lile  as  the  limit  of  the  period  during  which 
Ihe  vesting  of  the  title  should  be  suspended,  which  was  the  life  of  Emilj 
Hillen,  and  any  estate  created  by  her  under  this  power  must  be  vestec 
immediately  upon  her  death  or  before;  that  she  had  no  power  to  reshape 
the  testator's  limitations,  and  recreate  an  estate  which  would  not  oi 
might  not  vest  until  some  period  after  her  death;  that  she  might,  in  ex 
ecuting  the  power,  create  life  estates  with  remainders,  but  these  remaiD 
ders  must  be  vested  at  her  death,  and  not  then  remain  contingent;  tha 
she  could  have  given  a  life  estate  to  Thomas,  with  remainder  to  hii 
children  living  at  her  death,  or  to  any  other  person  living  at  her  death 
whereas  in  her  actual  will  she  limited  a  remainder  after  his  death  to  al 
of  his  children,  and  this  it  is  claimed  she  could  not  do.  But  we  fail  t< 
see  why  she  could  not  do  it.  It  seems  to  us  that  an  examination  of  th< 
testator's  will  shows  that  he  did  not  intend  that  a  single  life  should  nee 
essarily  be  the  limit  of  the  period  during  which  the  vesting  of  the  titl 
should  be  suspended  as  is  claimed.  His  language  is  that  the  property 
shall  be  held  in  trust  by  the  trustees  during  the  life  of  his  daughter 
Emily  Hillen,  to  pay  the  net  income  for  her  sole  and  separate  use,  an< 
after  her  death  to  be  still  held  in  trust  to  and  for  such  child  or  childrei 
of  his  said  daughter,  Emily,  or  his  or  her  or  their  descendant  or  dc 
scendants,  and  in  such  proportion,  and  for  such  estate  and  estate 
therein  in  fee  or  for  a  life  estate,  and  with  such  limitations  and  condi 
tions  as  his  said  daughter  might  appoint.  Now,  if  it  was  the  intentioi 
of  the  testator  to  limit  the  period  during  which  the  vesting  of  the  titl 
should  be  suspended  to  the  life  of  his  daughter,  what  did  he  mean  whe: 
he  provided  that  she  might  appoint  to  any  child  or  children,  or  his  o 
her  or  their  descendant  or  descendants,  for  such  estate  and  estates  therei 
-either  in  fee  or  for  life,  with  such  limitations  and  conditions  as  t 
his  daughter  might  seem  proper?  There  seems  to  be  an  express  powe 
given  within  the  limits  of  the  law  to  add  such  limitations  under  th 
appointing  power  to  the  vesting  of  the  estate  as  she  might  see  fit;  an 
it  was  not  only  not  reshaping  his  limitations,  but  was  carrying  out 
power  which  was  expressly  conferred  upon  her,  the  extent  of  which  wa 
only  limited  by  the  legal  limitations  imposed  upon  her  action.  It  was  th 
plain  and  evident  intent  of  the  testator  that  Emily  Hillen,  in  the  executio 
of  this  power,  should  have  the  right  to  suspend  the  vesting  of  the  titl 
to  the  same  extent  as  he  might  have  done  by  the  provisions  of  hi 
original  will.  Now,  it  cannot  be  claimed  for  one  moment,  as  alread 
suggested,  but  what  the  testator  might  have  devised  this  estate  for  lii 
to  Emily,  upon  her  death  to  her  son  Thomas,  if  he  survived  her,  an 
upon  his  death  to  his  children  then  living,  whether  in  being  at  the  tim 
of  the  death  of  the  testator  or  of  the  daughter  or  not;  in  which  ca^ 
the  children  of  Thomas,  as  bom,  would  take  vested  remainders,  sul 
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ject  to  be  divested  by  death  before  the  termination  of  the  intermediate 
estate,  and  also  to  open  and  let  in  children  born  subsequently.  That  is  all 
that  Emily  Hillen  did.  She  appointed  the  estate  to  her  son  during 
his  life,  and  upon  his  death  to  all  of  his  children.  Upon  her  death, 
therefore,  her  grandson  took  a  vested  remainder.  If  there  had  been 
any  intention  shown  by  the  testator  that  the  power  of  alienation  should 
be  limited  to  one  life,  and  that  of  Emily,  and  that  the  estate  should  nec- 
essarily vest  immediately  upon  her  death,  a  different  case  might  have 
been  presented.  But,  on  the  contrary,  by  the  express  terms  of  the  will, 
the  testator  gave  to  Emily  the  power  to  continue  the  limitation  ae  long 
ts  the  law  would  permit. 

Bui  it  is  claimed  that,  as  under  the  power  Emily  had  a  right  to  ap- 
point to  children  of  hers  which  were  unborn  at  the  time  of  the  death  of 
the  tesftator,  she  could  not  impose  any  additionid  limitation,  because  as 
to  unborn  children  any  additional  limitations  would  be  void;  and,  fur* 
ther,  that  the  deoor  sought  to  make  every  chUA  of  Emily,  whether  bom 
after  his  death  or  not,  an  object  of  Emily^s  possible  choice;  and  Emily 
sought  to  make  every  child  of  Thomas  a  taker,  and  therefore  postponed 
the  vesting  of  their  estates  to  the  time  of  his  death;  and  that  these  two 
things  could  not  stand  together  in  the  testator's  will.  It  is  undoubtedly 
true  that  among  the  objects  of  Emily's  possible  choice  were  children  un* 
bom  at  the  death  of  the  testator.  But  in  considering  the  question  as  to 
the  Validity  of  Bkhily's  action  under  this  poweit  of  appointment  it  must 
be  borne  in  mind  that  the  power  was  to  appoint  to  such  members  of  tbe 
class  mentioned  in  the  testator's  will  as  Emily  might  see  fit;  and  the  va- 
lidity of  Emily's  action  is  not  to  be  construed  as  if  the  appointment  was 
to  be  among  the  members  of  a  class,  in  which  case  each  one  must  have 
bad  a  substantial,  if  not  necessarily  an  equal,  share.  In  other  words, 
Emily  had  a  right  to  appoint  the  whole  of  her  estate  to  such  child  or 
children,  or  his  or  her  or  their  descendant  or  descendants,  as  she  might 
see  fit.  She  might  select  any  one  to  the  exclusion  of  every  other-  one. 
Such  being  the  case,  when  she  made  her  selection,  and  in  the  execution 
of  the  power,  she  only  placed  such  limitation  upon  her  appointee  as  the 
original  testator  might  have  done  had  he  made  the  same  provisions  in 
his  will.  She  does  not  exceed  the  powers  conferred  upon  her  by  law, 
and  we  can  see  no  reason  whatever  why,  under  such  a  power  of  appoint- 
ment,  she  could  not  appoint  to  one  child  living  at  the  death  of  testator, 
with  limitations,  and  appoint  to  another  child,  born  after  the  death  of 
the  testator  in  fee;  or  that  there  is  anything  in  this  power  which  requires 
her  to  appoint  to  each  appointee  the  same  estate.  In  other  words,  under 
the  general  language  of  this  power  the  donee  could  do  anything  in  the 
disposition  of  the  estate  which  the  donor  of  the  power  might  have  done 
himself. 

The  third  ground  upon  which  this  appointmetit  is  attached  is  that  it 
is  a  departure  from  the  power  in  devising  the  property  to  trustees,  and 
to  trustees  of  Emily's  own  selection,  and  differing  from  the  trustees  under 
b^  father's  will.  If  this  appointment  of  trustees  by  her  was  unauthor- 
ised, it  seems  to  be  an  unimportant  consideration,  because  of  the  familiar 
rule  that  where  a  power  has  been  executed  equity  will  support  the  power 

V.22K.Y.S.n0.3 — 19  C^r^r^nJo 

Digitized  by  VjOOQIC 


290-  mWW  TOBK  8UFPLE1IENT,  VOl.  22.  [Sup.  Ct 

SO  &r  as  its  execution  was  warranted,  and  treat  the  excess  as  vend.  As 
was  said  in  the  case  of  Alexander  v.  Alexander,  2  Ves.  Sr.  644 ,  where 
there  is  a  complete  execution  of  a  power,  and  something  ex  abundant! 
added,  which  is  improper,  the  execution  shall  be  good,  and  only  the  excess 
void;  but  where  there  is  not  a  complete  execution,  or  where  tiie  boandar 
ries  between  the  excess  and  the  execution  are  not  distinguishable,  it  will 
be  bad.  In  the  case  at  bar  the  donee  of  the  power  plainly  designated  to 
whom  the  beneficial  interest  in  the  estate  should  go;  and  if  she  was  mis- 
taken as  to  her  power  to  appoint  the  means  by  which  it  should  be  trans- 
ferred because  of  the  provisions  of  her  father's  will,  her  appointment  as 
to  the  means  of  transfer  may  well  be  held  void,  and  the  beneficial  inter- 
est still  remain  intact.  We  are  of  opinion,  therefore,  that  as  the  original 
testator  could  have  done  all  that  was  done  under  the  power  conferred 
upon  his  daughter,  no  law  has  been  violated,  and  there  was  a  valid  ex- 
ecution of  the  power  by  the  daughter  of  the  testator. 
The  judgment  should  therefore  be  affirmed,  with  costs.    All  oonoor. 


(e7Han,40S.) 
In  re  BEOLOW'S  WILL. 

In  re  STILWELL. 

(Sapreme  Ooart,  General  Term,  First  Department    Febmary  17, 1SS8.) 

1.  Wills— Ukdub  Influbwcb— Prtoumption. 

The  fact  that  testator  was  weak  and  easily  influencedp  and  that  opporta- 
nitv  of  exercising  undue  influence  over  him  has  been  afforded  those  benefited 
by  nis  will,  raises  no  presumption  that  snch  undue  influence  was  exercised. 

%  8amb— Misinformation  op  Testator. 

The  fact  that  one  who  disinherits  his  family  was  mistaken  in  reference 
to  their  conduct  towards  iiim  is  no  ground  for  setting  aside  the  will. 

ft.  Same—Probate— EviDKNCB. 

While,  on  the  probate  of  a  will,  it  is  error  to  allow  the  attorney  who  drew 
the  will  to  testify  to  transactions  of  a  professional  character  between  himself 
and  deceased,  other  than  the  circumstances  immediately  surrounding  the  ex- 
ecution of  the  will,  of  which  he  was  a  witness,  this  is  not  ground  for  reversal, 
where  the  exclusion  of  such  evidence  would  have  in  no  way  affected  the 
conclusion;  Code  Civil  Proc  g  3586.  providing  that  the  hearing  on  appeal 
from  the  surrogate  shidl  be  de  novo,  and  section  2545  providing  that  no  de- 
cree of  a  surrogate  shall  be  reversed  for  error  in  rulings  on  evidence,  unless 
exceptant  was  necessarily  prejudiced  thereby. 

4.  Witness— Transactions  with  Decedent. 

The  mother  of  a  beneflciary  under  a  will  is  not  an  interested  party,  within 
Code  Civil  Proc.  g  829,  f)roviding  that  where  the  executor,  administrator,  or 
party  deriving  title  or  interest,  is  examined  in  his  own  behalf  concerning 
transactions  with  decedent,  the  adverse  party  may  testify  in  regard  thereto. 

tk  8ame. 

Where  testamentary  disposition  is  shown,  parties  interested  in  resisting 
such  disposition  have  no  right  to  testify  to  personal  transactions  with  tea< 
tator  tending  to  show  that  the  facts  stated  by  testator  aa  the  reason  for  hia 
testamentary  disposition  were  untrue. 

Appeal  from  surrogate's  court.  New  York  county. 

Petition  of  Sarah  A.  Stilwell  for  probate  of  the  will  of  Alfred  Bedlow, 
deceased.  From  a  decree  admitting  it  to  probate,  the  widow  and  chil- 
dren of  deceased  appeal.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  POLLETT,  JJ. 
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Deyo,  Daer  A  Baaerdorf,  (W.  A.  Duer,  of  counsel,)  for  appellants. 
Chas.  C.  Keeler,  (Q.  W.  Stephens,  of  counsel,)  for  respondent. 

VAN  BRUNT,  P.  J.  On  the  16th  of  May,  1891,  Alfred  Bedlow  died 
in  the  city  of  New  York,  leaving,  him  surviving,  his  widow  and  three 
children.  He  left  a  will  bearing  date  the  4th  day  of  August,  1890, 
whereby  he  appointed  one  Sarah  A.  Stilwell  the  sole  executrix  of  the 
will,  and,  after  giving  his  wife  and  children  one  dollar  apiece,  he 
left  a  legacy  to  his  niece,  and  the  residue  of  his  property  he  devised 
and  bequeathed  to  said  Sarah  A.  Stilwell.  The  probate  of  the  will  was 
opposed  by  the  widow  and  children  of  the  testatrix  upon  the  usual 
grounds.  None  of  these  grounds,  however,  seem  to  be  insisted  on  upon 
this  appeal,  except  that  the  execution  of  the  will  was  procured  by  un- 
due influence;  and  in  the  discussion  of  this  question  it  is  necessary  that 
the  court  should  consider  the  circumstances  surrounding  the  testator  at 
and  about  the  time  of  the  execution  of  the  will,  and  subsequent  thereto. 

It  is  uiged  that  the  testator  was  weak,  and  easily  influenced  by  those 
who  surrounded  him,  which  fact  is  a  circumstance,  undoubtedly,  to  be 
taken  into  consideration  with  the  other  evidence.  But  the  mere  fact 
that  he  was  weak,  and  easily  influenced,  does  not,  in  itself,  raise  the 
presumption  that  such  influence  was  exercised  simply  because  a  will 
Buch  as  was  satisfactory  to  the  appellants, had  not  been  made  by  the 
testator.  Upon  examination  of  the  evidence  in  this  case  it  does  not 
seem  to  have  been  satisfactorily  established  that  the  testator  was  so  un- 
usually weak  as  is  claimed  by  the  appellants.  It  is  true  that  several 
witnesses  testified  that  he  was  weak  and  vacillating,  and  so  impressed 
with  those  he  was  with  that  he  was  very  apt  to  do.  as  they  told  him. 
But  it  also  appears  from  the  evidence  in  respect  to  his  relations  with 
his  fieunily  that  he  had,  to  a  very  laige  extent,  a  will  of  his  own,  and  a 
pertinacity  of  purpose  which  was  quite  the  reverse  of  the  weak,  vacillat- 
ing, and  easily  influenced  mind  which  the  testimony  of  some  of  the 
witnesses  would  lead  us  to  believe  the  testator  possessed.  And,  while 
it  is  undoubtedly  true  that  it  is  always  difficult  to  produce  testimony 
showing  undue  influence  over  a  testator,  yet  the  mere  fact  that  the  op- 
portunity of  exercising  undue  influence  has  been  afforded,  and  that  ben- 
efits have  resulted  to  those  who  had  the  opportunity  of  exercising  such 
.  influence,  by  no  means  raises  a  presumption  that  such  influence  was 
exercised. 

ft  is  assumed  by  the  argument  of  the  learned  counsel  for  the  appel- 
lants that  because  the  counsel  for  the  testator  was  the  counsel  for  the 
beneficiary  under  the  will,  and  because  such  counsel  might  be  interested 
in  the  maintenance  thereof,  therefore  there  is  a  presumption  arising 
which  it  is  necessary  for  the  beneficiary  to  rebut.  In  this  he  confuses 
the  rule  which  pertains  to  contracts  or  gifts  inter  vivos,  which  does  not 
arpply  to  gifts  by  will.  It  is  true  that  transactions  inter  vivos  between 
guardian  and  ward,  attorney  and  client,  trustee  and  cestui  que  trust,  or 
persons  one  of  whom  is  dependent  upon  and  subject  to  the  control  of 
the  other,  naturally  excite  suspicion,  and,  when  the  situation  is  shown, 
then  there  is  cast  upon  the  party  claiming  the  benefit  or  advantage  the 
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burden  of  relieving  himself  from  the  duspicion  thns  excised,  and  of 
showing  that  the  transaction  was  free  ftom  undue  influence,  and  that 
the  other  party  acted  without  restraint,  and  without  coercion  or  pres- 
sure, direct  or  indirect,  of  the  party  benefited.  But,  as  already  said, 
this  rule  does  not  apply,  in  all  its  strictness,  at  least,  to  gifts  by  will. 
And  in  Re  Smith,  96  N.  Y.  516,  it  was  held  that  the  mere  fact  that 
the  proponent,  who  had  benefited  by  the  will,  was  the  attorney  of  the 
testatrix,  did  not  create  a  presumption  against  the  validity  of  the  legacjf 
given  by  her  will.  But  in  that  case,  it  being  shown  that  the  testatrix 
was  a  person  of  advanced  years,  and  infirm  mentally  and  physically, 
and  had  made  her  attorney  the  principal  beneficiary,  and  it  appearing 
that  this  was  contrary  to  previously  expressed  testamentary  intention; 
that  the  attorney  was  the  draughtsman  of  the  will,  and  took  an  active 
part  in  procuring  its  execution;  and  that  the  testatrix  acted  without  in- 
dependent advice, — ^it  was  held  that  the  burden  was  imposed  upon  the 
attorney  of  satisfying  the  court  that  the  will  was  the  free,  untrammeled, 
intelligent  expression  of  the  intention  of  the  te8tator,-^a  situation  very 
diflFerenl  from  that  which  the  proof  in  the  case  at  bar  disdos^.  It  ai> 
pears  in  the  evidence  in  this  case  that  on  the  5th  of  June,  1890,  a  shoii 
time  prior  to  the  execution  of  the  will  in  question,  the  testator  had  exe- 
cuted a  will  of  a  similar  import;  that  he  had  been  upon  bad  terms  witfa 
his  family  for  a  considerable  length  of  time;  that  attempts  at  reconcili- 
ation were  resorted  to,  and  contrition  expressed  on  both  sides,  but  with- 
out resulting  in  any  thing  except  further  or  more  complete  estrangement, 
— a  striking  illustration  of  which  is  presented  by  the  letter  of  the  wife 
of  the  testator  bearing  date  the  4th  of  August,  1890,  and  the  reply 
of  the  testator  of  the  6th  August,  (claimed  to  be  1891,  but  which 
must  have  been  1890,  as  the  testator  died  in  May,  1891,)  which  re 
suited  in  a  reference  of  the  matter  to  the  wife's  attorneys.  It  is  true 
that  in  1886  he  executed  a  trust  deed  in  which  he  claimed  he  attempted 
to  make  provision  for  his  family.  But  he  also  endeavored  to  set  this 
trust  deed  aside,  and  litigation  was  had,  arising  from  the  claim  of  im- 
proper treatment  by  his  wife  and  family;  and,  for  the  purpose  of  ex- 
plaining the  reason  why  no  provision  was  made  for  them,  he  expressed 
his  sentiments  in  the  will  in  question,  and  this  was  in  harmony  with 
other  statements  which  had  been  made  by  him.  It  is  entirely  imma- 
terial, so  far  as  the  question  as  to  the  validity  of  this  will  is  concerned, 
whether  he  was  or  was  not  mistaken  in  reference  to  the  conduct  of 
his  fkmily  towards  him.  The  validity  of  a  testator's  will  does  not  de- 
pend upon  the  correctness  of  the  information  as  to  his  surroundings  at 
the  time  of  making  the  will.  If  any  other  rule  prevailed,  it  cekainlj 
would  open  a  wide  field  of  investigation,  in  the  case  of  the  probate  oi 
a  will,  to  ascertain  whether  the  testator  was  correctly  informed  as  tc 
the  conduct  of  every  person  who  might  think  he  had  a  claim  ui>on  th< 
testator's  bounty.  This  point  is  strikingly  iUustrated  by  the  case  61 
Qapp  V.  Fullerton,  84  N.  Y.  190,  in  which  it  was  hdd  that  it  was  noi 
BuflScient,  to  justify  the  rejection  of  a  will,  that  the  testator,  iti  other  re 
spects  competent,  entertained  the  mistaken  idea  that  one  of  his  daugh 
ters  was  illegitimate,  if  it  was  not  the  efifect  of  insane  ddusion,  but  oi 
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alight  and  inadequats  evidence  acting  upon  a  jealous  and  snepicioue 
mind;  and  an  examination  of  the  facta  of  that  case  shows  bow  far  the 
court  has  gone  for  the  purpose  of  upholding  a  will  in  the  absence  of  evi- 
dence showing  the  exercise  of  undue  influence.     It  is  said: 

"The  right  of  a  testator  to  dispose  of  his  estate  depends  neither  npon  the  Just- 
ness of  his  prejudices  nor  the  soundaeas  of  his  reasoning.  He  may  do  what  he 
will  with  his  own,  and  if  there  be  no  defect  of  testamentary  capacity,  and  no  un- 
due  influence  or  fraud,  the  law  gives  aJDFect  to  his  will,  though  its  provisions  are 
unreasonable  and  unjust.  * 

But  it  is  claimed  that  the  decree  should  be  reversed  because  of  im- 
proper rulings  upon  the  part  of  the  surrogate  in  reference  to  the  admis- 
sion and  exdusion  of  testimony.  It  seems  to  us  that  error  was  com- 
mitted in  permitting  the  evidence  of  Mr.  Keeler,  who  was  the  attorney 
who  drew  the  will,  and  was  the  counsel  for  the  testator,  in  reference  to 
personal  transactions  between  himself  and  the  deceased,  of  a  professional 
character,  other  than  the  circumstances  immediately  surrounding  the 
execution  of  the  will,  of  which  he  was  a  witness.  Loder  v.  Whelpley, 
111  N.  Y.  239,  18  N.  £.  Rep.  874.  But  this  does  not  necessarily  call 
for  a  reversal  of  the  decree,  if  it  be  apparent,  upon  ii^  whole  case,  irre* 
spective  of  the  evidence  improperly  admitted,  that  the  testator  was  com- 
petent, and  that  the  will  was  properly  admitted  to  probate.  It  was  held  in 
Oapp  V.  Fullerton,  supra,  that,  on  appeals  from  the  decrees  of  surrogates, 
the  supreme  court  succeeds  to  the  jurisdiction  and  authority  of  the  old 
court  of  chancery.  The  review  is  in  the  nature  of  a  rehearing  in  equity, 
and  the  admission  of  improper  evidence  on  the  original  hearing  furnishes 
no  ground  for  a  reversal  of  the  decision,  if  the  facts  established  by  legal 
and  competent  testimony  are  plainly  sufficient  to  uphold  it.  Schenck 
V.  Dart,  22  N.  Y.  420.  This  rule  is  also  reoognized  in  the  case  of  Foote 
V.  Beecher,  78  N.  Y.  158,  in  which  it  is  stated  that,  upon  an  appeal 
from  a  surrogate's  decree  upon  the  probate  of  a  will,  the  hearing  is  de 
novo,  and  the  case  may  be  determined  upon  the  competent  evidence  ap- 
pearing, disregarding  such  as  is  incompetent.  Code  Civil  Proc.  §  2586. 
In  Re  SmiUi,  95  N.  Y.  516,  the  change  in  the  law  introduced  by 
the  Code  is  noticed.  The  last  clause  of  section  2545  of  the  Code  de- 
clares that  DO  decree  or  order  of  a  surrogate  shall  be  reversed  for  an 
error  in  admitting  or  rejecting  evidence,  unless  it  appears  to  the  appel- 
late court  that  the  exceptant  was  necessarily  prejudiced  thereby.  Be- 
fore the  Code,  the  admission  of  incompetent  evidence  was  presump- 
tively injurious.  But  the  section  in  question  seems  to  have  changed 
this  presumption.  In  the  Case  of  Smith  it  is  said,  under  this  section, 
that  when  the  court  of  review  finds  that  incompetent  evidence  has  been 
received,  or  competent  evidence  rejected,  it  then  becomes  its  duty  to 
determine  whether  the  error  prejudiced  the  party  against  whom  it  was 
committed.  If  it  appears  to  the  court  that  it  did  not,  then  its  duty  is 
plain.  If,  on  the  other  hand,  the  evidence  erroneously  admitted  or 
rejected  was  important  and  material,  and  the  court  cannot  see  that, 
notwithstanding  the  error,  the  judgment  is  right,  or  they  entertain  a 
reasonable  doubt  upon  the  subject,  then  a  case  is  presented  where  the 
party  excepting  is  clearly  prejudiced,  within  this  section.  He  was  de- 
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prived  of  the  opportunity  of  having  his  case  decided  upon  competen 
and  material  facts.  Now,  if  we  strike  out  all  the  testimony  of  Mr.  Keele 
in  reference  to  personal  transactions  between  himself  and  the  testator,  i 
in  no  way  affects  the  conclusion  which  must  necessarily  be  arrived  a 
from  the  evidence  which  properly  stands.  In  speaking  of  the  exdusio: 
of  the  testimony  of  Mr.  Keeler,  we  do  not  intend  that  the  affidavit  of  Mi 
Bedlow,  sworn  to  on  the  16th  of  March,  1891,  was  improperly  admitted 
That  was  evidence  independent  of  testimony  of  any  personal  transaction 
between  Keeler  and  the  testator,  as  a  declaration,  in  the  form  of  an  oatfa 
of  the  feelings  which  the  testator  entertained  towards  his  family. 

It  is  further  claimed  that  the  exclusion  of  the  evidence  of  the  appe! 
lants  herein,  of  personal  transactions  with  the  testator,  was  error,  becaus 
they  had  a  right  to  show  that  the  testator  was  mistaken  in  respect  t 
their  attitude  towards  him,  and  had  no  grounds  or  reason  for  the  stah 
ments  contained  in  his  will,  and  that  the  widow  and  children  were  et 
tirely  justified  in  their  course.  But  we  fail  to  find  any  authority  fc 
the  reception  of  any  such  evidence.  Section  829  expressly  provides  tfa 
only  cases  in  which  a  person  interested  in  the  event  may  be  examine 
concerning  personal  transactions  or  communications  between  the  witnes 
and  the  deceased;  and  they  are,  so  far  as  applicable  to  this  case,  onl 
where  the  executor  or  administrator  or  person  so  deriving  title  or  intere^ 
is  examined  in  his  own  behalf  concerning  the  same  transaction  or  con 
munication.  In  the  case  of  Smith  v.  Christopher,  8  Hun,  585,  whic 
is  referred  to  as  an  authority  to  support  the  right  of  these  contestants  t 
testify,  all  that  was  held  was  that,  if  a  party  mentioned  in  (as  it  was  thei 
section  399  of  the  Code  testifies  to  declarations  of  a  deceased  person  i 
his  own  behalf,  the  prohibition  does  not  apply  to  counter  declaratioi 
offered  by  the  adverse  party.  There  was  no  evidence  of  any  perso 
interested  in  this  proceeding,  if  we  except  that  of  the  attorney,  (whic 
evidence  the  court  has  already  stated  should  not  have  been  admitted 
showing  declarations  upon  the  part  of  the  testator  in  favor  of  his  test^ 
mentary  disposition.  It  is  true  it  is  claimed  by  the  appellant  that  Mr 
Stilwell,  the  mother  of  the  chief  beneficiary  under  the  will,  comes  withi 
the  prohibition  of  the  section,  because  of  her  relationship  to  the  benef 
ciary.  But  we  fail  to  find  that  the  courts  have  by  judicial  decision  Icgii 
lated  to  the  extent  claimed.  The  language  of  the  section  of  the  Cod 
upon  this  subject  certainly  embraces  nobody  but  the  parties  in  interest 
and  relationship  has  never  yet  been  held  as  a  disqualification.  Attentio 
is  called  to  the  case  of  Potts  v.  Mayer,  74  N.  Y.  594,  as  an  authority  i 
favor  of  the  contention  of  the  appellants.  But  in  that  case  the  testimony  c 
a  deceased  party,  taken  upon  a  former  trial,  was  read  in  evidence;  and 
was  because  such  testimony  was  read  in  evidence  in  regard  to  the  trani 
action  which  was  under  consideration  that  the  witness  was  allowed  to  te 
tify  in  respect  thereto.  The  case  of  Lewis  v.  Merritt,  98  N.  Y.  206,  hi 
no  application  to  the  case  at  bar.  In  that  ease  the  executor,  bringic 
an  action  in  his  representative  capacity,  testified  to  the  existence  of 
certain  state  of  things,  and  the  defendant  was  refused  the  opportunit 
of  showing  by  his  own  testimony  that  such  state  of  things  did  not  exis 
and  the  court  held  that  to  be  error,  upon  the  ground  that  the  prohibitio 
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of  section  829  does  not  extend  so  far  as  to  prevent  a  party  from  testify- 
ing to  extraneous  facts  and  circumstances  that  a  witness  for  the  adverse 
party  has  testified  to,  even  though  he  is  thereby  called  upon  to  negative 
the  existence  of  personal  transactions  and  communications  between  him- 
self and  the  deceased.  In  the  case  of  Marsh  v.  Brown,  18  Hun,  319, 
which  was  an  application  by  a  child  for  his  share  in  his  father's  estate, 
the  executor  claimed  to  deduct  a  sum  alleged  to  have  been  advanced  to 
him,  and  to  prove  such  advance  produced  an  entry*made  by  the  testator 
in  one  of  his  books;  and  it  was  simply  held  that  the  child  was  entitled 
to  testify  in  reference  to  such  advancement,  and  to  explain  or  deny  the 
entry.  But  we  nowhere  find  any  authority  for  the  proposition  that  where 
testamentary  disposition  is  shown  the  parties  interested  in  resisting  such 
disposition  have  a  right  to  testify  themselves  ns  to  personal  transactions 
between  the  testator  and  themselves,  tending  to  show  that  the  facts  stated 
by  the  testator  as  the  reason  for  his  testamentary  disposition  were  untrue. 
We  do  not  think,  therefore,  that  any  error  was  committed  by  the  court 
below  which  calls  for  a  reversal  of  the  decree  in  question,  and  it  should 
be  affirmed,  with  costs.     All  concur. 


PEOPLE  V  HARTLEY. 

(Supreme  Court,  General  Term,  First  Department    Febmary  17, 1808.) 

Assault  ur  Sbcond  Dsqbsb— Sufficiency  of  Eyidbngb. 

Where,  on  a  trial  for  assault  in  the  second  decree,  there  was  evidence  that 
defendant  called  on  complainant  while  intoxicated,  and,  on  her  refnsal  to 
accompany  him  to  the  theater,  stabbed  her  several  times  with  a  penknife, 
and  the  only  evidence  for  defendant  was  that  of  the  complainant,  who  tes- 
tified that  she  believed  the  stabbing  was  accidental,  and  that  of  his  sister,  as 
to  his  previous  good  character,  a  verdict  of  guilty  is  supported  by  the  evi- 
dence. 

Appeal  from  court  of  general  sessions,  New  York  county. 
John  Hartley  was  convicted  of  assault  in  the  second  degree,  and  ap- 
peals.    Affirmed. 
Aigued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLBTT,  JJ. 

Frank  J.  Keller,  for  appellant. 

De  Lancey  NicoU,  Dist.  Atty.,  (Henry  B.  B.  Stapler,  Asst.  Dist. 
Atty.,  of  counsel,)  for  the  People. 

PER  CURIAM.  The  indictment  charged  the  defendant,  in  the  first 
count,  with  the  crime  of  assault  in  tlie  first  degree,  and  in  the  second 
with  the  crime  of  assault  in  the  second  degree.  Upon  the  trial,  at  the 
conclusion  of  the  testimony,  the  court  withdrew  from  the  consideration 
of  the  jury  the  first  count  of  the  indictment,  and,  the  jury  having 
found  tLe  defendant  guilty  under  the  second  count,  it  is  from  the  judg- 
ment entered  on  such  verdict  that  the  defendant  has  appealed  to  this 
court. 

The  facts  show  that  the  defendant  called  at  the  residence  of  one 
Bertha  Meyer,  who  was  the  complainant,  in  an  intoxicated  condition; 
and  upon  her  refusal  to  accompany  him  to  a  theater,  because  of  such 
intoxication,  he  stabbed  the  complainant  in  the  cheek,  and  behind  the 
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ear,  and  three  or  five  times  iu  the  neck,  the  marks  of  which  stab  wounds 
were  discernible  at  the  time  of  the  trial,  and  exhibited  to  the  jury. 
The  wounds  were  made  with  a  pearl-handled  penknife  about  four 
inches  long.  It  appeared  further  that  prior  to  this  occurrence  the 
complainant  and  defendant  were  on  friendly  terms,  the  latter  visiting 
her  with  the  approbation  of  her  mother;  and,  with  a  forgiving  disposi- 
tion, she  endeavored  upon  the  trial,  in  every  way,  to  shield  the  defend- 
ant, — going  so  far  ad  to  testify  that  she  believed  the  stabbing  to  have 
been  accidental.  The  jury  before  whom  the  complainant  testified,  and 
who  were  confronted  with  the  fact  that  not  only  one,  but  several, 
wounds  resulting  from  the  stabs  received  on  that  occasion  appeared 
on  the  cheek  and  ear  of  the  complainant,  refused  to  aoc^t  her  con- 
clusion that  it  was  accidental,  and  reached  the  one  which  was  alone 
consistent  with  the  evidence, — ^that  it  was  a  willful  and  wrongful  as- 
sault with  an  instrument  likely  to  produce  grievous  bodily  harm.  The 
only  witnesses  for  the  people  upon  the  trial  were  the  complainant,  who 
stated  the  circumstances  under  which  she  received  the  wounds,  and  a 
person  connected  with  the  central  office,  who  arrested  the  defendant; 
and,  on  the  part  of  the  defendant,  but  one  witness  was  examined — ^his 
sister — as  to  character.  Then,  in  a  very  full  and  clear  charge,  the  ques- 
tion as  to  whether  the  defendant  was  guilty  of  assault  in  the  second 
degree,  or  of  a  common  assault  and  battery,  now  termed  '^assault  in 
the  third  degree,"  was  presented  to  the  jury  by  the  learned  recorder. 

Upon  the  testimony,  and  the  charge  of  the  court,  and  the  conclusion 
reached  by  the  jury,  we  might  well  place  this  affirmance  upon  section 
542  of  the  (}ode  of  Criminal  Procedure,  which  requires  that  this  court, 
after  hearing  the  appeal,  'hnust  give  judgment  without  r^;ard  to 
technical  errors  or  def6(*.t8,  or  to  exceptions  which  do  not  affect  the  sub- 
stantial rights  of  the  parties."  We  have,  however,  examined  the  ex- 
ceptions as  they  appear  in  the  record;  and  neither  those  relating  to 
evidence,  nor  those  taken  to  the  chaige  of  the  recorder,  were  based  on 
grounds  which  would  make  them  technically  or  legally  good.  Upon 
such  a  record,  showing  that  the  evidence  justified  the  verdict  of  the 
jury,  and  that  no  error  prejudicial  to  the  prisoner  was  committed|  it 
remains  but  to  affirm  the  judgment. 


HART  ▼.  BERNAU. 

(Snpreme  Court,  General  Term,  First  Department    February  17. 1898.) 

Attachment— Affidavit— Negati  ving  Coustebolaim. 

An  affidavit  for  attachment  which  alleges  "that,  giving  to  defendant  all 

E roper  credits,  the  said  sum  of  $8,600  is  Justly  due  and  owing,  and  has  not 
een  paid,"  is  not  sufficient  to  negative  the  existence  of  a  counterclaim  in 
defendant's  favor,  as  required  by  Code  Civil  Proc  g  636,  since  a  counter- 
claim may  arise,  not  only  out  of  the  contract  set  up  by  plaintiff,  but  also 
out  of  another  or  independent  contract. 
Same. 

An  affidavit  by  plaintiff's  attornev,  negativing  the  existence  of  the  counter- 
claim,  which  does  not  assert  that  he  has  any  knowledge  of  plaintiff's  claim 
except  as  it  is  derived  from  plaintiff's  affidavit,  does  not  strengthen  plaintiff's 
grounds  for  attachment. 
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Appeal  from  speoial  term,  New  York  county. 

Action  by  William  O.  Hart  against  Aagustus  Bemau  for  balance  dne 
on  an  opeo  acooont.  From  an  order  vacating  a  warrant  of  attachment, 
plainti  ff  appeals.     Affirmed . 

Aigoed  before  VAN  BRUNT,  P.  J. ,  and  O'BRIEN  and  FOLUTTT,  J  J. 

W.  T.  Houston,  for  appellant. 

Henry  P.  Butler,  (A.  Edward  Woodruff,  of  counsel,)  for  respondent. 

PER  CURIAM.  This  action  was  brought  to  recover  the  balance  due 
on  an  open  account.  The  parties  reside  in  the  state  of  Louisiana.  The 
attachment  wtti  gnmted  on  the  summons  and  affidavit  verified  by  the 
plaintiff  October  10,  1892,  an  affidavit  verified  by  his  attorney  OctOi- 
ber  14,  1892,  and  the  usual  undertaking.  The  complaint  was  verified 
by  the  attorney  October  81,  1892,  some  days  subsequent  to  the  dat«  of 
the  warrant  of  attachment.  The  motion  to  vacate  the  warrant  was  made 
on  the  papers  on  which  it  was  granted.  The  first  subdivision  of  sec- 
tion 686  of  the  Code  of  Civil  Procedure  provides: 

"To  entitle  plaintiff  to  such  a  warrant,  [of  attachment,]  be  must  ehow  l)y  affl- 
davit  to  the  satlaf action  of  the  Judge  granting  the  same,  as  follows:  •  •  •  if 
the  action  is  to  recover  damages  for  breach  of  a  contract,  the  aflSdavU  must  show 
that  the  plaintiff  is  entitled  to  recover  a  sum.  stated  therein,  over  and  above  all 
counterclaims  known  to  him. " 

A  cause  of  action  in  favor  of  a  defendant  arising  out  of  (1)  the  con- 
tract or  transaction  set  forth  in  the  complaint,  or  (2)  out  of  another  or 
independent  contract,  is  a  counterclaim,  within  the  meaning  of  the  Code 
of  Civil  Procedure.  Section  501,  The  afiQdavit  of  the  plaintiff  con- 
tains the  following  statement: 

"That,  ffiving  to  him  [defendant]  all  proper  credits,  the  said  sum  of  $8,528.87 
is  Justly  due  and  owing,  and  has  not  been  paid,  notwithstanding  amicable  de- 
mand. " 

Even  if  this  statement  negatives  the  existence  of  a  counterclaim  of  the 
first  sort,  arising  out  of  the  contract  or  transaction  on  which  the  suit  is 
brought,  it  is  wholly  insufficient  to  show  the  nonexistence  of  the  second 
sort  of  counterclaim,  arising  out  of  other  or  independent  contracts. 

The  affidavit  of  the  attorney  states: 

"Second.  That  on  information  and  belief  August  Bernau.  the  said  defendant, 
is  justly  and  truly  indebted  to  the  plaintiff  in  the  full  sum  of  $8,533.87,  with  inter- 
<eet  at  the  rate  of  five  per  cent,  per  annum  from  the  1st  day  of  October,  1892.  upon 
the  following  facts,  to  wit:  That  the  said  plaintiff  lent  moneys  to  the  said  de- 
fendant, and  paid  out  moneys  for  him  and  at  his  request,  and  rendered  him  serv- 
ices at  his  request,  at  various  times  within  the  last  three  years,  as  per  schedule 
hereto  annexed,  and  made  part  hereof.  That  there  is  no  counterclaim  whatsoever 
ezistini;  in  favor  of  the  said  defendant  and  against  the  plaintiff,  known  to  the 

Elaintiff.  or  known  to  the  deponent.  *  *  *  Sixth.  That  the  grounds  of  deponent's 
elief  and  the  sources  of  his  knowledge  are  the  schedule  hereto  annexed,  con- 
taining twelve  pages,  each  page  bearing  the  signatures  *  W.  O.  Hart,'  and  '  M.  C 
Sooiat,  Commissioner  for  New  York.'  and  the  affidavit  of  W.  O.  Hart,  hereto  an* 
■exed.  made  at  New  Orleans.  Liouisiana.  the  10th  day  of  Oetober.  1892,  before  M. 
<X  Soniat.  commissioner  of  deeds  of  the  state  of  New  York,  residing  at  New 
Orleans,  Louisiana. " 

The  attorney  does  not  assert  that  he  has  any  knowledge  of  the  claims 
of  the  plaintiff,  except  as  it  is  derived  from  the  affidavit  of  the  plaintiff; 
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and  the  attorney's  affidavit  in  no  wise  strengthens  the  plaintiff's  grounds 
for  an  attachment.  That  the  plaintiff's  affidavit  is  insufficient  to  sustain 
the  warrant  has  been  many  times  held,  and  it  is  unnecessary  to  cite  more 
than  a  single  authority.  Thorington  v.  Merrick,  101  N.  Y.  5,  3  N.  B. 
Rep.  794.  The  order  appealed  from  should  be  affirmed,  with  $10  costs, 
and  printing  disbursements. 


In  re  METROPOLITAN  EL.  RT.  CO. 

Id  re  JONES  et  aL 

(SQpreme  Oourt,  General  Term,  First  Department    February  17, 1886.) 

OOKDEMKATION  PROCBBDINGS— AWARD  OF  Ck>MXI8BT0NBSS— RSYIKW. 

The  proceedings  before  commissioDers  appointed  to  appraise  damages  to 
abutting  property*  caused  by  the  construction  of  an  elevated  raUway  on  a 
street,  cannot  be  reviewed  on  appeal  from  an  order  confirming  the  report, 
but  an  appeal  must  be  taken  from  the  award  of  the  commissioners,  as  pro- 
vided by  Laws  1800.  c.  140,  §  18. 

Appeal  from  special  term,  New  York  county. 

Application  by  the  Metropolitan  ElevatecJ  Railway  Company  to  con- 
demn certain  real  estate  in  the  city  of  New  York.  From  an  order  con* 
firming  the  report  of  commissioners  appraising,  at  six  cents,  the  dam- 
ages to  parcel  No.  64,  being  729,  781,  783,  and  735  Sixth  avenue, 
Julian  B.  Hart,  John  I.  Hart,  and  Mary  H.  Dessau,  as  trustees  under  the 
will  of  Benjamin  I.  Hart,  deceased,  appeaL     Affirmed. 

Argued  before  VAN  BRUNT,  P,  J. ,  and  O'BRIEN  and  FOLLETT,  JJ. 

Morrison  &  Kennedy,  for  appellants. 

Davies,  Short  <fe  Townsend,  (Edward  C.  James,  Julien  T.  Davies» 
and  Sidney  Smith,  of  counsel,)  for  respondent. 

PER  CURIAM.  This  proceeding  was  begun  October  21,  1889,  and 
is  not  affected  by  chapter  23  of  the  Code  of  Civil  Procedure,  which  went 
into  effect  May  1,  1890.  The  appeal  from  the  order  of  confirmation 
does  not  bring  before  this  court  for  review  any  errors  committed  before 
the  commissioners  who  were  appointed  to  assess  the  damages.  In  or- 
der to  raise  these  questions,  the  award  must  be  appealed  from  as  pre- 
scribed by  section  18,  c.  140,  of  the  Laws  of  1850.*  We  think,  there- 
lore,  that  the  order  appealed  from  should  be  affirmed,  with  $10  costa 
and  disbursements. 

^The  material  portion  of  Laws  I860,  o.  140,  S  18,  is  as  follows:  "Within  twenty 
\  days  after  the  confirmation  of  the  report  of  tne  commissioners,  as  provided  for 
in  the  seventeenth  section  of  this  act,  either  party  may  appeal  by  notice  in  writ- 
ing to  the  other  to  the  sapreme  court  from  the  appraisal  and  report  of  the  com- 
missioners. Such  appeal  shall  be  heard  by  the  supreme  court  at  any  general  or 
special  teruL  *  *  *  On  hearing  of  such  appeal,  the  court  may  direct  a  new 
appraisal  before  the  same  or  new  commissioners.  The  second  report  shall  be 
final  and  conclusive  on  all  parties  interested. 
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GRAHAK  ▼.  QRAHAM. 

(Soprane  Court,  General  Term.  First  Department    Febmary  17, 1808.) 

1   ASTBNTTPTIAL  COlfrTRACT— RbUEABB  OP  DOWER— CONSIDBRATION. 

Under  1  Rev.  St  p.  741,  §  11,  which  permits  the  husband  to  settle  on  hia 
intended  wife,  with  her  assent,  a  pecuniary  provision,  in  lieu  of  dower,  a 
Talid  Jointure,  or  pecuniary  provision  in  the  nature  of  jointure,  must  be  sup- 

Sorted  by  some  valuable  consideration,  as  a  compensation  for  the  wife  a 
ower  right;  and  an  antenuptial  contract  by  which  the  intended  wile  re- 
leases her  dower  interest  worth  $8,400,  for  a  purely  nominal  consideration^ 
is  not  binding  on  her. 

Si  Sahk. 

Laws  1848.  c.  200,  §  4.  and  Laws  1849.  a  875.  g  8.  which  provide  that  all 
contracts  made  between  persons,  in  contemplation  of  marriage,  shall  remain 
in  full  force  after  marriage,  have  no  application  to  antenuptial  contracts  cre- 
ating Jointures,  or  providing  for  pecuniary  compensation  in  lieu  of  dower, 
which  contracts  are  authorized  and  regulated  by  1  Rev.  St.  p.  741,  g§  9-18. 

8l  Samb— Exbbcibb  of  Good  Faith. 

Persons  engaged  to  be  married  stand  in  a  confidential  relation  to  each 
other,  demanding  the  exercise  of  the  utmost  good  faith  on  the  part  of  both; 
and  an  antenuptial  contract  executed  by  the  intended  wife,  relinquishing 
her  interest  in  the  estate  of  her  intended  hnsband.  will  not  be  nphela.  unlesa 
there  was  a  full  and  fair  disclosure  made  to  her  of  all  the  circumstances  bear- 
ing on  the  antenuptial  agreement 

4.  Samb— EviDENCB. 

In  an  action  b^  a  wife  against  her  husband  to  set  aside  an  antenuptial 
agreement  releasing  dower,  evidence  that  she  refused  to  receive  $5,000.  and 
execute  the  contract,  on  the  ground  that  the  marriage  ought  not  to  rest  on  a 
pecuniary  consideration,  and  that  she  subsequently  executed  it  for  a  consid- 
eration of  one  dollar,  on  the  husband's  declaration  that  he  would  not  carry 
ont  the  ceremony  unless  she  released  her  dower  rights,  is  not  sufficient  to 
npbold  the  contract,  in  the  absence  of  any  showing  that  its  nature  or  ita 
effect  was  fully  explained  to  the  wife. 

Appeal  from  special  term,  New  York  county. 

Action  by  Theresa  C.  Graham  against  John  Graham  for  the  cancella- 
tion of  an  antenuptial  agreement  between  the  parties.  From  a  judg- 
ment dismissing  the  complaint,  plaintiff  appeals.     Reversed. 

In  March,  1890,  Theresa  Cassidy  and  John  Graham  became  acquainted;  in  June 
of  the  same  year,  they  became  engaged;  and  July  5, 1890.  they  intermarried,  she 
beins^  a  spinster  aged  42  years,  and  he  a  widower  aged  61  years,  with  children. 
At  the  time  of  the  marriage  the  defendant  owned  real  estate  worth  $100,000,  in 
which  the  value  of  the  plaintiff's  inchoate  right  of  dower  would  have  been 
$8,900.  July  8.  1890,  a  contract  was  executed  between  them,  under  their  hands 
and  seals,  which  was  duly  acknowledged,  and  of  which  the  following  is  a  copy: 

"This  weement,  made  and  entered  into  this  third  day  of  July.  1890,  between 
John  Graham,  of  the  city,  countv,  and  state  of  New  York,  party  of  the  tirst  part 
and  Theresa  Cassidy,  of  said  city,  party  of  the  second  part  witnesseth,  that 
whereas  a  marriage  is  about  to  be  had  and  solemnized  between  the  said  parties, 
and  the  said  party  of  the  first. part  is  desirous  of  making  provision  for  a  fit  and 
proper  settlement  to  and  for  the  use  and  benefit  of  the  said  Theresa  Cassidy,  his 
intended  wife,  now,  therefore,  the  said  party  of  the  first  part  doth  agree  that,  if 
the  marriage  shall  be  had  and  solemnized  as  aforesaid,  he  shall  or  will,  on  or 
before  the  date  of  snch  marriage,  or  Just  previous  thereto,  give,  assign,  transfer, 
and  set  over  unto  the  said  Theresa  Cassidy  the  sum  of  one  dollar,  in  cash,  to 
have  and  to  hold  the  same,  nnto  her,  the  said  Theresa  Cassidy,  to  and  for  her 
sole  and  separate  ase,  benefit  and  behoof  forever;  and  the  said  Theresa  Cassidy, 
in  consideration  of  the  payment  to  her  of  the  aforesaid  sum  of  one  dollar,  and  in 
fnrther  consideration  of  love  and  affection,  and  willingness  to  become  the  wife 
of  the  said  John  Graham,  the  party  of  the  first  part.  doth,  for  herself,  her  heirs, 
executors,  and  administrators,  covenant  and  agree  with  the  said  John  Graham 
that  for  and  in  consideration  of  tiie  premises,  that  said  provision  so  made  as 
herein  specified  shall  be  in  full  satisfaction  of  her  dower  in  his  estate,  and  shall 
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bar  her  from  claiminf  the  samep  If  the  shall  larvive  him  after  said  marriage;  an 
furtner,  if  the  aaid  marriage  shall  be  bad,  and  she  shall  survive  him.  that  si 
will  not  claim  any  share  in  his  personal  estate,  unless  some  part  thereof  shall  1 
given  her  by  hit  will  or  act,  done  by  him  subsequent  to  the  executSon  of  the 
presents.  And  the  said  Theresa  Cassidy  further  covenants  and  agrees,  in  co 
sideration  of  the  premises,  and  of  the  marriage  about  to  be  celebrated  betwei 
her  and  the  said  John  Oraham,  in  case  he.  the  said  John  Graham,  shall  hereaft 
acquire  property,  real  or  personal,  by  purchase  or  otherwise,  that  she  will,  ( 
request,  sign  and  execute  for  him,  his  heirs,  executors,  or  administrators,  any 
all  releases  of  dower  or  quitclaims  in  such  property,  and  hereby  releases  a 
quitclaims  to  the.  said  John  Qraham,  and  to  his  neirs,  executors,  or  administi 
tors,  all  and  every  right,  title,  or  interest  in  and  to  any  of  the  estate  or  propei 
of  the  said  John  Graham,  which  he  now  owns,  or  which  he  may  hereafter  i 
quire.  In  witness  whereof,  the  said  parties  hereto  have  interohauffeably  set  th( 
hands  and  seals,  with  full  knowledge  of  the  contract  herein,  at  the  city  of  N< 
York,  and  on  this,  the  third  day  of  July,  A.  D.  1890. 

*John  Graham.   [L.  &1 
^'Theresa  Cassidy.   [L.B.1 
''In  presence  of 

^T.  McLean  Shaw. 

''Isaiah  H.  Hanna.* 

September  22d  the  contract  was  recorded  in  the  office  of  the  register  of  the  c 
and  county  of  New  fork,  in  Book  1  of  Mlsoellanaoos  Records.  Prior  to  i 
execution  of  this  contract,  another  one  had  been  drawn,  under  the  instructic 
of  the  defendant,  which  was  the  same,  in  all  respects,  except  that  it  reciter 
consideration  of  $6,000,  instead  of  $1.  The  litigants  agree  that  the  terms  of  I 
contract  were  not  agreed  to  before  the  parties  met  i^t  the  office  of  thedefendar 
counsel  to  execute  it  On  this  occasion  the  defendant  offered  the  plaintiff  $5.0 
which  she  refused  to  accept;  and  the  contract  was  redrafted  and  a  considerati 
of  $1  substituted,  which  was  not  paid.  About  five  months  after  the  marriage 
parties  became  estranged,  and  the  defendant  conveyed  some  of  his  real  estate 
a  daughter.  November  28. 1891,  this  action  was  brought  to  have  the  contract 
judged  null  and  void,  on  the  ground  that  it  was  procured  to  be  executed  by ' 
plaintiff  by  fraud,  and  that  she  signed  it  without  knowing  the  contents. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIBNand  FOLLETT, , 

Qeorge  Bliss,  for  appellant. 
James  A.  Deering,  lor  respondent. 

POLLETT,  J.  Originally  the  word  "jointure*'  denoted  a  Joint  eats 
limited  to  husband  and  wife  for  life,  or  in  tail,  which  was  not  crea 
for  the  purpose  of  barring  dower,  but  because,  prior  to  the  statute  of 
Hen.  VIII.  c.  10,  the  title  to  the  greater  part  of  the  land  in  Engls 
was  in  the  hands  of  trustees  for  the  use  of  sundry  persons;  and,  ai 
wife  WAS  not  dowable  of  uses,  her  father  or  friends,  upon  the  marria 
procured  the  husband  to  create  a  jointure,  that  there  might  be  a  com 
tent  provision  for  the  wife  after  the  husband's  death.  1  Cruise,  E 
tit.  7,  "Jointure,"  §  2;  Vernon's  Case,  4  Coke,  lb.  Indeed,  if  a  man 
consideration  of  a  marriage  afterwards  to  be  bad  with  a  woman,  crea 
an  estate  in  jointure,  in  full  satisfaction  of  all  dower  which,  after  m 
riage,  might  accrue  to  her  in  his  lands,  and  they  intermarried,  that  y 
no  bar  of  dower,  at  common  law,  for  two  reasons:  (1)  Because  no  ri 
could  be  barred  until  it  accrued;  (2)  because  no  right  or  title  to 
estate  or  freehold  could  be  barred  by  a  collateral  satisfaction.  So  it  ^ 
found  impossible  to  bar  a  woman  of  dower  by  any  assumnce  of  lai 
either  before  or  during  the  marriage.  Cruise,  Dig.  tit.  7,  "Jointui 
§  1;  Vernon's  Case,  4  Coke,  lb.     For  the  prevention  of  the  misch 
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mds  being  held  for  the  use  of  others,  the  statate  of  27 
10,  4  Pick.  St.  359,  known  as  the  "Statute  of  Uses," 
ch  transferred  the  l^al  estate  of  the  lands  of  England  to 
I  entitled  to  their  use.     Thus  all  the  married  women  of 

have  become  dowable  in  the  lands  theretofore  held  to 
[lusbands,  and  also  would  have  held  the  lands  settled  on 
U  but  for  section  6  of  that  chapter,  which  provided  that 
itures  then  or  thereafter  provided  should  not  have  dower 
f  their  husbands'  estates.  By  a  subsequent  clause  the 
ered  to  refuse  a  jointure  assured  during  marriage.  Ver- 
oke,  2  a,  note  1,  by  Thomas.  The  word  "jointure"  has 
tended  by  the  statutes  of  England  and  of  this  state  as  to 
itate  limited  to  the  wife  alone,  or  a  pecuniary  provision 
r.     Sections  6  and  9  of  chapter  10,  27  Hen.  VIII.,  be^ 

were  ^acted  almost  verbatim  in  this  state,  in  sections 
i  1787,  (2  Jottes.A  V«  2,)  which  provisions  were  oontin- 
until  the  adoption  of  the  Revised  Statutes,  (1  Rev.  Laws 
Rev.  Laws  1813,  p.  56.)  This  statement  of  the  origin 
unture  shows,  we  think,  that  its  central  idea  was  some 
le  benefit  of  the  wife,  as  a  consideration  for  her  relin^ 
r  right  to  dower.  It  will  be  observed  that  the  decisions 
England,  and  the  earli^  cases  in  this  state,  are  founded 
h  are  id^itical.  There  are  two  sorts  of  jointures  created 
>f  this  state:    (1)  By  an  antenuptial  agreement  executed 

which  prevents  the  right  to  dower  from  ever  arising; 
treated  before  marriage,  but  not  assented  to  by  the  be- 
created  after  marriage,  which,  when  accepted  in  lieu  oi 
)ut  not  before.  1  Rev.  St.  p.  741,  §§  9-12;  1  Cruise, 
.  Section  11  (1  Rev.  St.  p.  741)  provides  that  "any 
sion  that  shall  be  made  for  the  benefit  of  an  intended 
I  of  dower,  shall,  if  assented  to  by  such  intended  wife, 
k1,  be  a  bar  to  any  right  or  claim  of  dower  of  such  wife 
of  her  husband."  Under  the  statutes  a  valid  jointure 
provision  in  the  nature  of  a  jointure  must  be  supported 
i  consideration,  as  a  compensation  for  the  relinquishment 
lower.  McCartee  v.  Teller,  2  Paige,  511-560;  Hawley 
5e,  318-447.  See,  on  other  points,  Priest  v.  Cummings, 
Power  V.  Shell,  1  Moll.  296;  Curry  v.  Curry,  10  Hun, 
Jnnis,  48  Hun,  11-14;  4  Kent,  Comm.  56,  note  a;  1  Co. 
Some  of  the  authorities  go  further,  and  hold  that  an 
ture  or  provision  in  lieu  of  dower  must  be  a  fiair  equiva^ 
t  relinquished.  But  we  find  no  case,  English  or  Amer- 
Js  that  an  antenuptial  contract  entered  into  for  the  pur- 
lower  is  effectual,  unless  some  provision  is  made  for  the 
except  in  case  the  intendod  wife  has  property  which 
iage  become  the  husband's,  and  the  contract  provides 
all  become  entitled  to  any  interest  in  the  estate  of  th^ 
t  jurisdictions  such  a  consideration  is  held  to  be  sufficient 
Qtract  relinquishing  dower  without  any  provision  being 
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made  for  the  wife.  No  estate  in  lands  or  pecuniary  provision  having 
been  received  by  or  secured  to  the  plaintiff,  the  antenuptial  contract 
will  not  bar  her  claim  to  dower^  under  the  Revised  Statutes,  in  case  she 
survives  her  husband. 

Is  a  contract  relinquishing  the  right  to  dower,  without  any  consider- 
ation, valid  and  sufficient,  under  the  statutes  ior  the  protection  of  mar- 
ried women?  Section  4  of  chapter  200,  Laws  1848,  and  section  3  of 
chapter  375,  Laws  1849,  provide:  "All  contracts  made  between  persons 
in  contemplation  of  marriage  shall  remain  in  full  force  after  such  mar- 
riage takes  place."  Li  Curry  v.  Curry,  supra,  it  was  held  that  the  sec- 
tion quoted  had  no  application  to  contracts  creating  jointures,  or  pro- 
viding pecuniary  provisions  in  lieu  of  dower,  which  had  previously  been 
authorized  and  regulated  by  the  Revised  Statutes;  and  we  are  of  the 
opinion  that  it  was  not  the  intent  of  the  legislature  that  this  section 
should  change  those  statutes  in  respect  to  antenuptial  contracts  relating 
to  dower.  We  are  also  of  the  opinion  that  the  plaintiflf  is  entitled  to  a 
new  trial,  upon  the  facts.  In  Kline  v.  Kline,  57  Pa.  St.  120,  and  Kline's 
Estate,  64  Pa.  St.  122,  it  was  held  that  persons  engaged  to  be  mar- 
ried stand  in  a  confidential  relation  to  each  other,  demanding  the  ex- 
ercise of  the  utmost  good  faith  on  the  part  of  both,  and  that  an  ante- 
nuptial contract  executed  by  the  intended  wife,  relinquishing  her  inter- 
est in  the  estate  of  her  int^ded  husband  will  not  be  supported  unless 
there  was  a  full  and  free  disclosure  of  all  the  circumstances  bearing  upon 
the  contemplated  agreement.  These  cases  were  followed  in  Pierce  v. 
Pierce,  71  N.  Y.  154,  where  it  was  said: 

"We  are  of  the  opinion  that  the  contract  in  question  cannot  be  upheld,  for  the 
reason  that  the  evidence  establishes,  beyond  any  controyersy.  that  it  was  exe- 
cuted by  the  respondent  under  a  belief— which  was  created  by  the  conduct  and 
declarations  of  the  deceased— that  it  contained  more  beneficial  provisions  in  her 
favor  than  were  contained  in  the  same,  and  that,  the  deceased  taking  advantage 
of  the  confidential  relationship  existing  between  him  and  the  respondent,  who 
was  the  intended  wife  of  the  deceased,  he  was  chargeable  with  fraud  and  misrep- 
resentations in  procuring  her  signature  to  the  same.  Antenuptial  contracts, 
whereby  the  future  wife  releases  her  claim  to  her  right  of  dower,  and  all  other 
rights  to  the  estate  of  her  husband  upon  his  decease,  are  fully  recognized  in  law. 
When  fairly  made,  and  executed  without  fraud  or  imposition,  they  will  be  en- 
forced by  the  courts.  The  surrender  and  release  of  rights  to  be  acquired  by  the 
intended  wife  by  the  marriage  relation  must,  however,  oe  regarded  with  the  most 
riffid  scrutiny;  and  courts  will  not  enforce  contracts  of  this  nature,  against  the 
wife,  where  the  circumstances  establish  that  she  has  been  overreached  and  de- 
ceived, or  bieen  induced  by  false  representations  to  enter  into  a  contract  which 
does  not  express  or  carry  out  the  real  intention  of  the  parties.  The  relationship 
of  parties  who  are  about  to  enter  into  the  marriage  state  is  one  of  mutual  confi- 
dence, and  far  different  from  that  of  those  who  are  dealing  with  each  other  at 
arm's  length.  This  is  especially  the  case  on  the  part  of  the  woman;  and  it  is  the 
duty  of  each  to  be  frank  and  unreserved  when  about  to  enter  into  an  antenoptial 
contract,  by  a  full  disclosure  of  all  facts  and  circumstances  whicli  may  in  any  way 
affect  the  agreement. " 

The  plaintiff  testified  that  on  Sunday ,  June  29th,  six  days  before  their 
marriage,  the  defendant  said: 

**  *If  we  are  going  to  be  married.  I  think  it  is  necessary  that  yon  should  see  a 
lawyer.'  I  said,  'Well,  I  don't  think  so.'  He  said,  'Business  is  business/  I  said, 
'My  marriage  is  not  business.  I  have  nothingto  see  a  lawyer  about.'  He  said, 
'Will  you  come  and  see  mine?'  And  I  said,  ^es,  certainly  I  wilL'  He  did  not 
tell  me  why  he  wanted  me  to  go  tee  a  lawyer. " 
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They  then  made  an  appointment  to  meet  at  the  comer  of  Broadway 
and  Fulton  streets  on  Thursday  following,  at  an  hour  named,  and  go  to- 
gether and  see  his  lawyer,  which  appointment  was  kept,  and  resulted  in 
the  contract  under  consideration.  She  testified  that  its  terms  were 
never  talked  over.  The  defendant  was  examined  as  a 'witness  in  his 
own  behalf,  and  testified: 

"I  have  heard  Mrs.  Graham's  testimony  as  to  what  took  place  between  us  prior 
to  our  visit  to  Mr.  Shaw's  office.  I  have  to  say  about  that  that  I  told  her  I  would 
like  to  haye  my  real-estate  matters  fixed  up.  so  as  I  would  have  no  interferinf.  so 
I  could  use  it  freely,  whatever  I  would  like,— sell  it.  or  to  buy  real  estate,  and  no- 
body to  interfere.  I  told  her  that  before  I  went  to  Mr.  Shaw's  office.  She  said, 
'All  right'  I  went  to  Mr.  Shaw's  office,  and  told  him  I  would  like  to  have  such  a 
paper  made  out,  and  then,  subsequently.  I  took  Miss  Cassidy  down  there.  * 

The  defendant  does  not  testify  that  the  nature  of  the  contract,  or  its 
efifect,  was  explained  to  the  plaintiff,  nor  that  there  was  any  conversa- 
tion about  dower,  or  the  release  of  all  of  her  interest  in  his  real  and  per- 
sonal estate.  The  attorney  who  drafted  the  contract  testified  that,  after 
reading  the  first  paper  through,  she  said: 

*  'The  paper  is  all  right  with  the  exception  of  the  f  5.000.  I  will  not  take  any 
of  Mr.  Graham's  monev.  I  am  not  marrying  him  for  money/  Mr.  Graham  said. 
'I  will  not  carry  out  the  ceremony  unless  you  release  your  dower  right  in  my 
property.'    She  said,  'I  am  willing  to.  but  1  don't  want  to  take  any  money.'  * 

This  is  the  only  evidence  that  the  subject  of  releasing  dower  was  ever 
the  subject  of  conversation  between  the  parties.  Neither  the  plaintiff 
nor  the  defendant  testified  that  such  language  was  used;  but,  if  it  was, 
it  comes  very  near  being  a  threat  which  would  be  likely  to  influence  a 
woman  on  the  eve  of  her  intended  marriage.  Both  litigants,  the 
draughtsman  of  the  contract,  and  the  notary  who  took  the  acknowledg- 
ments,— ^the  only  persons  present  when  it  was  formulated  and  executed, — 
testified  that  the  plaintiff  refused  to  receive  $5,000  in  cash,  and  execute 
a  contract  cuttii^  off  her  rights  in  the  estate  of  her  intended,  on  the 
ground  that  the  marriage  ought  not  to  rest  on  a  pecqniary  consideration. 
The  finding  does  not  seem  wholly  natural  and  reasonable  that  the  plain- 
tiff freely,  and  with  a  perfect  understanding  of  the  intended  effect  of 
this  contract,  executed  it  without  any  pecuniary  consideration,  after  hav- 
ing absolutely  refused  to  receive  $5,000,  and  execute  the  first  proposed 
contract.  On  a  retrial  the  evidence  may  be  of  a  character  that  will  sus- 
tain the  burden  resting  on  the  defendant,  to  convince  the  court,  by  the 
most  cogent  proofs,  that  the  plaintiff  fully  understood  the  effect  of  the 
agreement,  and  that  it  was  executed  on  her  part  freely,  and  without 
compulsion;  but  we  are  not  satisfied  that  the  evidence  in  this  record 
folly  justifies  such  a  conclusion.  The  judgment  should  be  reversed, 
both  on  the  law  and  the  facts,  and  a  retrial  granted,  with  costs  to  abide 
the  event. 

VAN  BRUNT,  P.  J.  I  am  of  the  opinion  that  the  provision  in  liea 
of  dower  must  be  substantial,  not  merdy  nominal,  in  order  to  bar  dow« 
er.     I  concur. 
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CKBRIEN,  J.  I  coDcar  with  Sfr.  Justice  FOLLETT  in  bis  view  <rf 
the  law.  Ad  antenuptial  contract,  to  bar  a  woman's  dower,  sbonld  be 
baaed  on  a  nduable  oonsidention.  The  fiicts  in  this  case  show  that  no 
adequate  compensaticni  was  made  for  the  relinquishment  of  her  dower 
right,  and  she,  therefore,  apart  from  the  question  of  hand,  was  entitled 
to  have  the  afcreement  set  aside. 


BRENNAH  v.  MAYOR,  ETC,  OF  THE  CITY  OF  NEW  YORK. 
(Supreme  Court,  General  Term.  First  Depsrtmeat    Janiiary  13, 1866.) 

DXFaCTITB  StREBTS— COVTBIBUTOBT  NSGXJOKHCa. 

A 12  year  old  boy,  who,  instead  of  walking  along  a  city  street,  as  he  might 
have  done,  climbs  an  embankment  about  four  feet  high,  thrown  up  in  the 
street  by  the  citjr  while  excavating  for  a  sewer,  and  who  oould  have  seen  a 
banier  erected  by  the  eity  along  the  sewer  trench  if  he  had  looked,  is  ^ilty 
of  contribotory  negligence,  as  matter  of  law;  and,  in  an  action  for  injuries 
sustained  by  him  in  slipping  from  the  embankment  into  the  trench  below, 
the  trial  court  properiy  dismissed  the  complaint  without  submitting  the 
case  to  the  Jury. 

Appeal  ftom  dieoit  ooorfe.  New  York  conniy. 

Action  by  John  Brennan,  as  gaardian  ad  litem  of  Jaines  Brennan^ 
an  infant,  against  the  mayor,  etc.,  of  the  city  of  New  York,  for  per- 
sonal injuries  caused  by  the  alleged  defective  condition  of  one  of  defend- 
ants' streets.  From  a  judgment  entered  on  an  order  dismisBing  the  com- 
plaint, and  from  an  order  denying  a  motion  Ux  a  new  trial,  made  on 
the  minutes,  plaintiff  appeals.     AtiSrmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT,  JJ. 

N.  J.  &  N.  J.  Waterbury,  Jr.,  for  appellant. 

In  this  state,  a  question  of  negligence,  if  there  be  substantial  evidence  to  sus- 
tain it,  must  be  suDmitted  to  the  jury,  and  this  rule  iDcludes,  not  only  the  mere 
evidence,  but  also  the  inference  and  conclusions  which  may  properly  result 
from  the  evidence.  Btackus  v.  Railroad  Co.,  79  N.  T.  464. 466;  Massoth  v.  Canal 
Co..  64  K.  y.  624-629;  Ireland  v.  Plank  Road  Co..  13  N.  Y.  633;  Ren  wick  v.  Railroad 
Co..  86  N.  Y.  182:  Dolan  v.  Canal  Co..  71  N.  Y.  285.  288.  289;  Hill  v.  Railroad  Co.. 
64  N.  Y.  652.  mem.;  Davis  v.  Railroad  Co..  47  N.  Y.  400;  Gteany  v.  Railroad  Co., 
101  K.  Y.  419,  428. 5  N.  £.  Rep.  425;  Keller  v.  Railroad  Co.,  24  How.  Pr.  172.  176; 
Bernhardt  ▼.  Railroad  Co..  82  Barb.  165-169;  Popp  v.  Railroad  Co..  (Sup.)  7  N.  Y. 
Snpp.  250;  Weber  v.  Railroad  Co..  68  N.  Y.  451;  Sherry  v.  Railroad  Co..  104  K. 
Y.  662. 10  N.  E.  Rep.  128;  Parsons  v.  Railroad  Co..  (N.  Y.  App.)21  N.  E.  Rep.  145: 
Thompson  v.  Railroad  Co..  110  N,  Y.  636.  17  N.  E.  Rep.  690;  Palmer  v.  Railroad 
Co..  112  N.  Y.  234.  248,  19  N.  E.  Rep.  678;  Smedis  v.  Railroad  Co..  88  N.  Y.  18; 
Kellogg  V.  Railroad  Co..  79  K.  Y.  72.  The  duty  of  a  municipal  corporation  to 
keep  the  streets  of  the  city  in  a  safe  condition  has  been  fully  established.  Bul- 
lock V.  City  of  New  York.  99  N.  Y.  654.  2  N.  E.  Uep.  1;  Diveny  v.  City  of  Elmira. 
51  N.  Y.  512;  Todd  v.  City  of  Trov.  61  N.  Y.  50«;  Cleraence  v.  City  of  Auburn. 
66  N.  Y.  884;  Evans  v.  City  of  Utica,  69  N.  Y.  166;  Niveh  v.  City  of  Rochester. 
76  N.  Y.  619;  Weed  v.  Village  of  Ballston  Spa.  Id.  329:  Saulsbury  v.  Village  of 
Ithaca.  94  N.  Y.  27;  Dewire  v.  Bailey.  131  Mass.  169;  Brusso  v.  City  of  Buffalo, 
90  N.  Y.  679,  mem. ;  Storrs  v.  City  of  Utica.  17  N.  Y.  104;  City  of  Chicago  v.  Rob- 
bins,  2  Black,  418;  Robbing  v.  City  of  Chicago.  4  Wall.  657-679;  Water  Co.  v. 
Ware.  16  Wall.  566;  City  of  St  Paul  v.  Seitz.  8  Minn.  297.  (Gil.  205;)  City  of  Logans 
port  V.  Dick,  70  Ind.  65;  Dill.  Mun.  Corp.  §g  791-793;  Raymond  v.  City  of  LoweU, 
60ush.  524,  580;  Bennett  v.  Village  of  Sing  Sing.  (Sup.)  14  N.  Y.  Supp.  463. 

William  E.  Cl&rk,  f T.  Connoly  and  T.  Farley,  of  counsel,)  for  re- 
spondents. 
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PER  CURIAM.  This  action  was  brought  to  recover  damages  for 
personal  injuries  caused  by  the  alleged  negligence  of  the  defendants,  in 
failing  to  exercise  due  care  to  protect  persons  traveling  on  the  public 
streets  of  the  city  from  injury.  Avenue  A  extends  northerly  and  south* 
erly,  and  is  crossed  at  right  angles  by  Ninetieth  street.  On  the  5th  of 
June,  1890,  the  city  caused  to  be  excavated  a  sewer  trench  8  or  9  feet 
feet  deep,  from  5  to  8  feet  in  width,  and  extending  from  the  west 
curb  line  of  the  avenue  westerly,  in  Ninetieth  street,  60  or  70  yards. 
The  earth  was  thrown  out  on  the  south  side  of  the  trench,  forming  an 
embankment  about  four  feet  high,  and  extending  the  whole  length  of 
the  excavation.  At  the  time  of  the  accident,  work  on  the  trench  had 
been  suspended  for  the  day,  and  it  was  protected  on  the  north  side  by 
planks  laid  on  barrels  standing  on  end,  on  the  south  by  the  embank- 
ment, and  on  each  end  by  planks  laid  crosswise.  The  plaintiff,  a  boy 
of  12  years  of  age,  was  engaged  at  the  time  of  the  accident  in  distribut- 
ing and  selling  newspapers.  He  had  resided  in  the  city  for  five  or  more 
years,  had  attended  its  public  shools,  anfd  was  familiar  with  its  streets. 
He  testified,  that  between  6  and  7  o'clock  P.  M.  of  June  5,  1890,  he 
went  on  the  west  sidewalk  of  the  avenue  from  Eighty-Sixth  to  Nine- 
tieth street,  on  his  way  to  Ninety-Second  street,  for  the  purpose  of  de- 
livering a  newspaper  to  a  customer.  When  he  reached  Ninetieth  street, 
he  saw  the  embankment,  which  he  said  was  a  little  higher  than  his 
head.  His  father  and  another  witness  called  by  the  plaintifi*  testified 
that  there  was  room  enough  between  the  east  end  of  the  trench  and 
the  west  rail  of  the  nearest  street  car  track  for  teams  to  pass.  Instead 
of  passing  to  the  right,  around  the  end  of  the  trench,  he  walked  up 
the  embankment;  and,  as  he  was  about  turning  back,  he  slipped,  and 
fell  into  the  excavation,  receiving  some  injuries,  which  are  alleged  to  be 
severe  and  permanent  in  their  character.  He  testified  that  he  did  not 
see  the  barrier  on  the  north  side  of  the  trench,  nor  the  one  at  the  east 
end.  Impliedly  he  seeks  to  excuse  himself  for  not  seeing  the  north 
barrier,  by  stating  that  the  bank  was  higher  than  his  head,  and  so  ob- 
structed his  view,  but  there  was  nothing  to  prevent  his  seeing  the  bar- 
rier at  the  east  end  of  the  trench,  had  he  looked.  The  only  reason 
which  he  gave  for  going  on  the  bank  was  that  at  this  point  the  earth 
appeared  to  have  been  trodden  by  others,  who  had  preceded  him. 
The  fact  that  others,  to  gratify  their  curiosity,  or  for  any  motive,  had 
walked  upon  this  embankment,  did  not  render  the  lad's  conduct  less 
negligent.  Before  he  reached  the  top  of  the  bank,  he  must  have  seen 
the  barrier  of  planks  and  barrels  on  the  north  side,  which,  with  the 
width  of  the  opening, — five  to  eight  feet, — made  it  dangerous  to  at- 
tempt to  cross  it.  The  fact  that  he  slid  into  the  trench,  instead  of 
back  into  the  street,  shows  that  he  had  passed  the  highest  point  of  the 
bank,  and  was  on  the  side  sloping  towards  the  excavation.  These  facts 
were  testified  to  by  the  plaintiff,  and  by  witnesses  called  in  his  behalf, 
and  we  think  it  is  clear — too  clear  for  discussion — that  the  boy  negli- 
gently contributed  to  his  own  injury,  and  that  the  city  is  not  liable  for 
the  damages  sustained  by  him.  The  learned  counsel  for  the  appellant 
cites  many  cases  in  which  it  has  been  held  that  it  was  error  for  the 
v.22N.Y.s.no.3— 20  rf^f^n]o 
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court  to  take  the  qaestion  of  the  defendant's  negligence,  or  of  the 
plaintiff's  contributory  n^igence,  from  the  jury.  The  citations  might 
be  multiplied  indefinitely,  but  would  have  thrown  little  light  on  this 
case;  for  every  action  arising  out  of  alleged  negligent  conduct  must  be 
determined  by  its  own  faots,  under  the  well-settled  general  rules  ap- 
plicable to  this  class  of  actions.  We  are  also  referred  to  cases  holding 
that  it  is  the  duty  of  municipal  corporations  to  exercise  due  care  to 
keep  their  streets  in  safe  condition,  but  it  is  difficult  to  see  how  this 
rule  aids  the  plaintiff;  for,  assuming  that  more  should  have  been  done 
than  was  done  by  the  city  to  guard  the  trench,  it  is  apparent  that  the 
plaintiff  was  warned  of  the  danger,  which  he  failed  to  heed,  and  that 
the  injury  was  the  result  of  his  own  carelessness.  No  ruling  was  made 
by  the  court  against  the  plaintiff  upon  the  admission  or  rejection  of  evi- 
dence, and  the  only  exception  taken  was  to  the  order  dismissing  the 
complaint     Judgment  affirmed,  with  costs. 


(67  Hun,  SM.) 

REYNOLDS  «t  aL  v.  EVERETT  et  aL 

(Saprema  Court,  General  Term,  Fourth  Department    Febraary,  18M.) 

Ihjuhctiok— Strikes — Conspibacy  to  Entice  Ebcplotbs. 

Code  Civil  Proc.  S  606.  referring  to  the  cases  in  which  an  hijnnetion  order 
may  be  granted,  says  that  the  case  provided  for  therein  is  described  in  the  act 
as  one  where  the  right  to  an  injunction  depends  on  the  nature  of  the  action. 
Section  604  provides  that  an  injunction  may  be  granted  when  it  appears  that 
defendant  is  doing  or  threatening  an  act  in  violation  of  plaintiff's  rights  re- 
specting the  subject  of  the  action,  tending  to  render  the  Judgment  ineffeotual. 
Held,  that  where  suit  to  enjoin  striking  employes  from  conspiring  to  entice 
away  other  emt^oyes  from  plaintiff's  employment  is  not  brought  until  some 
•months  after  the  acts  complained  of  have  ceased,  and  the  strike  terminated, 
an  injunction  is  properly  refused.  Harvester  Co.  v.  Melnhardt,  34  Hon,  499, 
mem.,  followed. 

Appeal  from  special  term,  Broome  county. 

Action  for  injunction  by  Frank  B.  Reynolds  and  others  against  James 
F.  Everett  and  others.  From  a  judgment  dismissing  the  complaint, 
plaintiffs  appeal.     Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

Edmund  O'Connor,  Alexander  Gumming,  and  A.  D.  Wales,  for  ap- 
pellants. 

George  B.  Curtiss,  Roberts  &  O'Brien,  and  Tracy  Becker,  for  respond- 
ents. 

HARDIN,  P.  J.  1.  Plaintiffs  brought  this  suit  in  August,  1890. 
They  were  then  engaged  in  the  business  of  manufacturing  and  selling 
cigars  in  the  city  of  Binghamton,  and  there  were  other  manufacturers 
engaged  in  a  similar  business,  and,  with  the  plaintiffs,  employ  some 
8,000  persons  to  do  the  mechanical  work  of  making  cigars.  The  plain- 
tiffs employ  about  400  persons,  male  and  female,  in  the  prosecution 
of  their  business;  and  the  complaint  alleges  that,  in  order  to  have 
the  business  profitably  conducted,  it  must  be  "run  continuously,  and 
the  stoppage  of  the  business  of  manufacturing  arbitrarily,  without  re- 
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gard  to  the  interests  of  the  business,  inevitably  results  in  a  large  loss  to 
the  business."  It  is  also  alleged  that,  June  17 tb  of  that  year,  ''almost 
an  of  the  said  employes  in  said  manufactories,  to  the  number  of  several 
thousand,  and  among  them  the  employes  in  plaintiffs'  said  manufactory, 
to  the  number  of  two  hundred,  (200,)  'struck,'  as  it  is  called, — that  is, 
discontinued  working  in  said  manufactories, — and  refused  to  work  for 
the  plaintiffs,  and  for  the  proprietors  of  said  other  manufactories,  unless 
they  were  paid  an  increased  price  for  their  work  in  accordance  with  the 
demand,  which  the  plaintiffs  and  said  proprietors  of  said  manufactories 
refused  to  give,  as  they  could  not  reasonably  afford,  under  existing  busi- 
ness conditions,  to  grant  said  increased  price  demanded,  and  that,  since 
said  June  17th,  said  striking  employes  have,  to  a  great  extent,  continued 
in  their  refusal  to  work  for  plaintiffs  and  said  other  proprietors."  It  is 
alleged  that  by  reason  thereof  the  operation  of  plain  tifb'  manufactory 
was  practically  suspended,  and  that  the  plaintiffs  ^' began  to  engage  and 
employ  other  and  new  employee,  *  *  *  and  that  as  soon  as  plain- 
tiffs began  to  obtain  said  new  employes,  and  even  for  some  time  before, 
the  defendants  illegally  and  wrongfully  conspiring,  conniving,  and  oon- 
triving  and  confederating  together,  with  themselves  and  with  other  per- 
sons, whose  names  are  unknown  to  plaintifib,  to  prevent  the  plaintiflb 
and  said  other  manufacturers  from  carrying  on  their  said  business,  de- 
termined to  execute  said  determination  by  tiie  following  modes  and  de- 
vioes:  that  said  defendants,  with  others,  whose  names  are  unknown  to 
plaintiffs,  caused  large  numbers  of  striking  employes  and  others  to  as- 
semble about  the  entrance  to  the  plaintiffs'  place  of  business  at  the  times 
when  plaintiffs'  new  employes  came  to  and  left  said  place  of  business,  in 
going  to  and  from  their  work,  and  to  their  respective  places  of  abode. 
Thm,  in  pursuance  of  said  conspiracy  and  confederation,  said  crowds  in- 
terfered with  new  employes  by  intimidating  them  by  their  numbers;  by 
making  threatening  remarks  to  them  if  they  did  not  leave  plaintiffs'  em- 
ploy; by  appealing  to  them  to  leave  plaintiffs'  employ;  by  hiring  them, 
and  trying  to  hire  them,  to  leave  plaintiffs'  employ;  and  by  applying 
scurrilous  and  opprobrious  epithets  to  said  new  employes  when  they  re- 
fused to  leave  their  new  employment;  and,  in  pursuance  of  said  illegal 
conspiracy,  the  defendants,  with  others,  whose  names  are  unknown  to 
plaintiffs,  caused  a  disciplined  force  of  said  striking  employes  and  others 
to  guard  and  watch  plaintiffs'  and  all  other  of  said  manufactories  in 
Binghamton,  for  the  purpose  of  obtaining  the  names  and  places  of 
abode  of  said  new  employes,  so  that,  if  unsuccessful  in  seducing  plain- 
tiffs' new  employes  from  their  employment  on  the  way  to  and  from  their 
business,  they  could  still  carry  out  their  said  illegal  purpose  at  the  places 
of  abode  of  said  new  employes,  and  elsewhere,  whenever  and  wherever 
they  could  get  the  opportunity,  and  also  for  the  purpose  of  intimidating 
them  as  aforesaid."     It  is  further  alleged  in  the  complaint,  viz.: 

*'That,  in  pursuance  of  said  ille&ral  conspiracy,  they  enticed  away  many  of  the 
plaintiffs*  said  new  employes  from  their  employment,  and  prevented  many  other 
persons  from  taking  said  employment,  *  *  *  and  that  all  of  said  acts  and  de- 
vices, with  man^  others  of  a  similar  purpose,  were  part  of  a  said  wrongrful  and 
nnlawful  conspiracy,  and  of  a  scheme,  to  prevent  the  carrying  on  of  the  plain- 
tiffs* business,  and  the  business  of  said  other  manufacturers,  Dy  iQ^i'^^^Uf^T^ 
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odious  and  dangerous  or  unpleasant  for  anv  one  assisting  them  that  the  plalntilTt 
and  all  otners  of  said  manufacturers  should  he  absolutely  prevented  from  con- 
ducting their  said  business  except  upon  terms  dictated  by  said  striking  employes. 
That  said  defendants  *  *  *  also  continually  interfere  with  said  new  employes 
at  their  homes  and  boarding  places,  and  by  every  device  described,  by  persua- 
sion, enticements,  and  threats,  endeavor  to  entice  said  new  employes  away  from 
their  employment;  and  defendants  and  said  unknown  persons  threaten  to  con- 
tinue said  conduct  until  they  have  ruined  the  plaintiffs  and  all  of  said  manufac- 
turers, or  force  them  to  comply  with  the  demands  of  said  strikers,  which  plain- 
tiffs and  said  other  manufacturers  cannot  afford  to  do. " 

The  complaint  alleges  that,  by  reason  of  said  '^  wrongful  and  illegal 
conspiracy,  the  business  of  the  plaintifTs,  and  of  all  others  of  said  manu- 
facturers, has  been  for  several  weeks  and  still  is,  practically  suspended, 
*  *  *  by  all  of  which  the  business  of  plaintiffs  is  greatly  and  perma- 
nently injured,  both  for  the  present  and  the  future.  That  the  continu- 
ance of  said  illegal  acts  will  work  an  irreparable  injury  to  plaintifis,  and 
all  of  said  manufacturers,  which  injury  is  incapable  of  estimate  in  al^al 
action  for  damages,  as  the  damages  resulting  from  said  injury  will  con- 
tinue for  a  series  of  years.  *  *  *"  It  is  also  alleged  that  most  of 
the  defendants  are  irresponsible.  It  is  alleged  that  this  action  is  brought 
''for  the  benefit  of  the  plaintiffs,  and  all  other  manufacturers  of  Bing- 
hamton,  similarly  situated,  who  see  fit  to  come  in  and  contribute  to 
the  expense  thereof."  The  prayer  of  the  complaint  contains  the  follow- 
ing language: 

"Plaintiffs  ask  Judgment  that  the  defendants  and  their  agents,  servants,  attor- 
neys, counselors,  and  all  persons  acting  with  them,  be  perpetually  enjoined 
and  restrained  from  doing  any  of  said  illegal  acts,  and  for  a  temporary  injunc- 
tion, pending  this  action,  restraining  said  acts,  and  each  of  them,  and  for  such 
other  judgment  and  relief  as  may  be  just. " 

Several  answers  were  interposed  by  the  defendants,  denying  most  of 
the  allegations  of  the  complaint,  and  alleging  that  the  plaintiffii  and 
other  manufacturers  before  the  1st  of  June,  1890,  "illegally  and  wrong- 
fully conspiring,  conniving,  and  confederating  together,  with  themselves 
and  with  divers  other  persons,  whose  names  are  to  these  defendants  un- 
known, to  oppress  and  injure  these  defendants,  and  others,  like  them, 
engaged  in  employment  as  cigar  makers,  and  to  depreciate  the  market 
value  of  their  labor,  and  to  prevent  them  from  lawfully  organizing,  and 
from  assembling  in  a  peaceable  and  orderly  manner,  and  from  co-operat- 
ing with  other  persons  employed  in  the  calling,  trade,  or  handicraft  of 
cigar  making  for  the  purpose  of  bettering  their  condition,  or  of  obtaining 
an  advance  in  the  rate  of  wages  or  compensation,  or  maintaining  such 
rates  theretofore  established  as  the  market  value  thereof,  and  also  from 
demanding  an  increase  of  wages,  and  from  assembling,  co-operating, 
and  using  all  lawful  means  to  induce  employers  to  pay  such  wages  to  all 
persons  employed  by  such  employers,  *  *  *  determined  and  agreed 
to  carry  out  and  render  effectual  said  illegal  and  wrongful  conspiracy  fed- 
eration by  means  of"  the  acts  and  methods  more  particularly  named;  that 
they  would  not  pay  the  employes  "any  more  wages,  or  any  greater  rate  of 
wages,  for  the  same  kind  and  class  of  work  done,  than  the  rate  and  amount 
so  definitely  and  arbitrarily  agreed  and  fixed  upon  as  aforesaid,  and  that 
the  plaintiffs  and  their  said  co-conspirators  and  confederates  would  not 
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employ  the  defendants,  or  any  other  cigar  makers,  except  at  and  for  a 
rate  of  wages  arbitrarily  and  definitely  fixed  and  agreed  upon  by  the 
plaintiffs  and  their  said  co-conspirators  and  confederates."  And  further 
all^ations  were  made  in  the  answers,  alleging  confederation  and  conspir- 
acy of  the  plaintiffs  and  other  manufacturers.  The  answer  also  alleged 
'^  that  the  plaintiffs  have  an  adequate  remedy  at  law  to  recover  damages 
for  any  of  the  matters  and  things  alleged  against  the  defendants,  or  any 
of  them,  in  the  complaint  in  this  action,  to  recover  which  said  damages 
the  identical  plaintiffs,  before  the  commencement  of  thiB  action,  had  be- 
gun an  action  at  law  in  this  court  against  these  identical  defendants, 
which  action  is  still  pending."  In  the  prayer  in  the  answer  the  de- 
fendants ask  "that  said  plaintiffs,  and  each  and  every  of  their  co-con- 
spirators and  confederates,  and  each  of  their  attorneys,  agents,  and 
servants,  be  forever  enjoined  and  restrained  from  any  way  c-ontinuing  or 
carrying  out  or  doing  any  of  the  unlawful  and  wrongful  acts  and  things 
in  furtherance  and  pursuance  of  their  combination,  confederation,  and 
conspiracy  set  forth  in  the  fourth  count  of  this  answer."  Upon  the 
pleadings  and  affidavits  tending  to  support  the  allegations  thereof  a  pre- 
liminary injunction  was  granted.  An  application  was  made  to  dissolve 
the  injunction,  and,  upon  hearing  the  parties,  the  judge  who  granted 
the  same  refused  to  dissolve  the  injunction,  but  modified  the  injunction 
by  an  order  made  on  the  9th  of  September,  1890.  The  issues  between 
the  parties  were  brought  to  trial  on  the  24th  of  June,  1891,  at  special 
term,  and  several  matters  of  fact  were  found  by  the  special  term,  and, 
among  them,  that  the  employes  "came  together  and  organized,  and  they 
appointed  a  committee  of  thirty,  which  was  called  the  'strike  com- 
mittee.'" And  the  special  term  also  found  "that  this  strike  committee 
had  charge  of  the  general  management  of  the  strike,  and  that  under  its 
direction  each  factory  was  picketed;  that  is,  men  and  women  were  de- 
puted to  watch  each  factory  as  the  employes  came  to  and  went  from  their 
work,  and  the  said  employes  were  accosted  by  these  pickets,  and  by  the 
defendants,  and  were  urged  and  entreated  to  leave  the  plaintiffs'  emplo}'- 
ment,  in  order  that  the  plaintiffs  might  not  be  able  to  continue  their 
business,  and  thereby  the  purposes  of  the  strike  rendered  effectual."  It 
was  also  found  "  that,  by  such  persuasion  and  entreaty  and  induce- 
ments, many  of  the  plaintiffs'  employes  were  induced  to  leave  the  plain- 
tiffs'employment,  including  some  who  had  remained  originally,  without 
entering  upon  the  strike,  and  some  of  the  new  employes,  who  were  work- 
ing for  the  plaintiffs  under  contract,  for  a  fixed  period  of  time;  and,  by 
concession,  plaintiffs'  business  was  sufficiently  damaged  to  autliorize  an 
injunction."  It  was  also  found  "that  the  defendants  who  were  not 
among  the  striking  employes  were  connected  with  the  publication  of  the 
Binghamton  Leader,  a  newspaper  published  daily  in  the  city  of  Bing- 
ham ton."  It  was  also  found  that,  "both  in  the  local  columns  and  in 
the  editorial  columns  in  the  said  paper,  appeared  matter  which  was  in 
approval  and  encouragement  both  of  the  purpose  of  the  strike,  and  the 
methods  used,  of  both  of  which  the  said  defendants  had  knowledge." 
It  was  also  found  "that  the  purpose  of  the  strike  was  to  obtain  an  ad- 
vance in  wages;  that  such  purpose  was  sought  to  be  accomplished  by 
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persuading  and  iodncing,  as  before  found,  those  working  for  the  plain- 
tiffs to  leave  their  employment,  and  those  engaged  by  the  plaintiffs  tc 
work  from  entering  into  said  employment,  with  the  intention  of  making 
such  combination  or  strike  so  extensive  as  to  include  all  laborers  whc 
were  working,  or  might  work,  fbr  the  plaintiffs'  factory,  and  therebj 
force  the  plaintiffs,  in  order  to  carry  on  their  business,  to  pay  the  ad- 
vanced wages  demanded;"  also,  "by  concession,  that  the  aforesaid  acts, 
if  illegal,  authorize  an  injunction  herein."  The  special  term  directed  f 
judgment  for  the  defendants,  which  was  entered,  in  accordance  with  th< 
findings,  dismissing  the  plaintiffs'  complaint.  Several  special  requestt 
to  find  were  made,  and,  in  response  to  the  requests,  among  other  things, 
the  special  term  found  "that  said  persuasions  and  inducements  wen 
used  and  made  in  pursuance  of  a  general  plan  between  the  strikers  thai 
they  would  accomplish  their  purpose  by  reason  of  such  persuasions  an<3 
inducements;"  also,  "that,  by  reason  of  said  persuasions  and  induce- 
ments, certain  of  the  employes  of  the  plaintiffs'  factory  were  induced  tc 
strike,  and  leave  the  plaintiffs'  employment,  and  certain  other  persons 
were  induced  not  to  enter  the  employment  of  the  plaintiffs."  It  alsc 
found  that  "some  of  the  employes  who  did  not  originally  strike,  bul 
who  were  in  the  employ  of  the  plaintiffs  at  the  time  of  the  strike,  wen 
induced,  by  the  inducements  and  persuasions  hereinbefore  set  out,  tc 
leave  the  employ  of  the  plaintiffs;  and,  also,  some  of  the  employes  whc 
were  thereafter  employed  to  take  the  places  of  the  men  who  went  upor 
said  strike  were  induced,  by  the  same  persuasions  and  inducements,  tc 
leave  the  plaintiffs;  and,  also,  some  persons  were  induced  by  said  per 
suasions  and  inducements  not  to  enter  the  employ  of  the  plaintiffs."  li 
refused  to  find  that  the  defendants  "were  acting  in  concert  and  combina 
tion  with  said  strike  committee,  in  pursuance  of  a  common  design  tc 
prevent  the  plaintiffs  and  said  other  manufacturers  from  carr3'ing  or 
their  said  business,  by  enticing  away  all  of  their  employes,  and  prevent 
ing  them  from  getting  other  employes  until  they  acceded  to  the  demandi 
of  said  strikers  for  an  increase  of  wages,"  except  as  it  had  found  upoi 
that  subject  in  the  formal  findings.  In  response  to  one  of  the  request 
the  special  term  found  as  follows:     * 

*'That  it  was  conceded  upon  the  trial,  and  such  was  the  fact,  that  by  tho  act 
of  defendants,  and  those  acting  with  them,  as  hereinbefore  stated,  the  plaintiffs 
business  was  damaged  to  some  considerable  extent,  and  sufficient  to  give  a  cout 
of  equity  Jurisdiction  to  grant  an  injunction,  provided  said  acts  were  illegal." 

The  special  term  refused  to  find  "that  the  acts  of  defendants  in  coin 
bining  to  prevent  the  plaintiffs  from  carrying  on  their  business  as  de 
scribed  in  the  findings  of  fact  were  illegal."  It  also  refused  to  find  tha 
"plaintiffs  are  entitled  to  an  injunction  restraining  defendants  fron 
combining  and  acting  in  pursuance  of  said  combination  to  entice  awa; 
plaintiffs'  employes."  It  also  refused  to  find  "  that  plaintiffs  are  entities 
to  an  injunction  restraining  defendants  from  combining  and  acting  in  pui 
Buance  of  said  combination  to  prevent  the  plaintiffs  from  obtaining  em 
ployes  to  carry  on  their  business."  It  also  refused  to  find  "that  th 
plaintiffs  are  entitled  to  an  injunction  restraining  defendants  fron 
picketing  plaintiffs'  factory."     There  seems  to  have  been  no  requee 
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1  damages,  or  to  award  damages  to  the  plaintiffs,  in  any 
ount.  The  effect  of  the  decision  for  the  defendants,  and 
it  entered  thereon,  is  to  dissolve  the  injunction  that  was 
)orarily,  although  no  formal  language  to  that  effect  is  found 
on  or  the  judgment.  (Jardner  v.  Gardner,  87  N.  Y.  14; 
BunneU,  113  N.  Y,  220,  21  N.  E.  Rep.  79.  It  may  be 
kding  the  complaint  in  the  light  of  the  facts  and  the  findings 
;ravamen  of  the  allegations  therein  is  to  set  out — First,  a 
n  the  part  of  the  defendants;  and,  secondly,  an  enticement 
nts  or  employes  from  the  plaintiffs.  In  Place  v.  Minster, 
,  it  was  said: 

e  of  8  conspiracy,  so  far  as  it  Jnstifies  a  ciril  action  for  damages.  If 
jDabination  to  defraud,  or  to  cause  other  injury  to  person  or  mrop- 
ituall  V  results  in  damage  to  the  person  or  property  of  the  person  in- 
mded. " 

right,  J.,  used  the  language  just  quoted,  he  was  dealing 
>n  at  law  brought  for  an  alleged  conspiracy  to  defraud  the 

s  brought  for  the  purpose  of  recovering  damages  for  enticing 
the  service  of  the  master,  a  servant,  are  treated  as  actions 
In  Cow.  Treat,  p.  194,  it  is  said: 

a  servant  is  enticed  away  from  his  master's  service,  the  master  is 
i  action  for  the  loss  which  he  sustains.  If  a  servant  be  taken  awaiy 
io,  he  may  also  bring  an  action  of  trespass,  alleging  his  special  datt- 

idded,  in  treating  the  subject,  that  ''the  real  gist  of  the  ao- 
rong."  In  1745,  Lord  Chief  Justice  Willes,  in  delivering 
in  Winsmore  v.  Greenbank,  Willes,  677,  in  an  action  for 
treated  it  as  "a  special  action  on  tlie  case."  Sir  William 
in  treating  of  private  wrongs,  in  book  3,  p.  141,  says: 

master  has.  by  his  contract,  purchased,  for  a  valuable  considera- 
ce  of  his  domestics,  for  a  limited  time.  The  inveigling  or  hiring 
vhich  induces  a  breach  of  his  contract,  is  therefore  an  injury  to  the 
>r  that  injury  the  law  has  given  him  a  remedy,  by  a  special  action 

rs.  Bl.  Comm.  §  4. 

y  V.  Smith,  47  N.  Y.  244,  it  was  held  that,  to  maintain  an 
iticement  from  service,  it  must  have  been  ^Uhat  the  moving 
desertion  was  the  inducement  held  out  by  the  defendant;" 
vering  the  opinion  in  that  case,  Folger,  J.,  says,  at  page 
And  it  is  to  be  borne  in  mind  that  it  is  an  action  of  tort." 
B  contend  that  "the  enticing  away  of  an  employe,  even 
is  no  combination  or  conspiracy,  is  illegal  and  actionable," 
attention  to  Caughey  v.  Smith,  47  N.  Y.  244;  Stuart  v. 
Wend.  376;  Woodward  v.  Washburn,  3  ucnio,  369;  and 
adgeley,  15  Barb.  499.  Stuart  v.  Simpson,  supra,  was  an 
le  case  at  law  for  enticement  and  harboring  apprentices, 
r.  Washburn,  supra,  was  an  action  on  the  case  for  the  loss 
fa  hired  man;  and  Jewett,  J.,  said,  in  delivering  the  opin- 
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ion,  '4t  is  a  principle  of  the  common  law  that,  where  a  person  sustains 
a  loss  or  damage  by  the  wrong  of  another,  he  may  have  an  action  upon 
the  case  to  be  remunerated  in  damages;"  and  he  refers  to  Hart  v.  Al* 
dridge,  Cowp.  54,  as  "an  action  of  trespass  on  the  case,  for  enticing  away 
several  of  the  plaintiff's  servants,  who  used  to  work  for  him  in  the  capac- 
ity of  journeyman  shoemakers,"  in  which  case  it  was  found  by  the  jury 
"that  two  of  the  persons  enticed  were  employed  by  the  plaintiff  as 
journeyman  shoemakers,  but  for  no  determinate  time,  and  only  by  the 
piece;  and  that  they  had,  at  the  time  of  the  trespass  laid,  each  of  them, 
a  pair  of  shoes  unfinished;  that  the  defendant  persuaded  them  to  enter 
into  his  service,  and  to  leave  these  shoes  unfinished,  which  they  accord- 
ingly did;"  and  it  was  finally  held  in  that  case  that  an  action  at  law 
would  lie.  Haight  v.  Badgeley,  supra,  was  an  action  for  trespass  quare 
dausum  fregit,  for  enticing  away  a  servant  of  the  plaintiff;  and  it  was 
held  in  that  case,  viz.: 

*'In  this  state,  no  absolute  property  can  be  acquired  in  the  person  or  pertonal 
service  of  an  adult  by  an  executory  contract;  nor  can  such  a  contract  be  en> 
forced  by  any  criminal  proceeding.  The  rule  giving  an  employer  a  right  of  ac- 
tion for  enticing  away  his  servant  has  not  been  overruled  here,  it  seems. " 

And  in  the  course  of  the  opinion,  delivered  by  Hand,  P.  J.,  he  ob- 
served: 

*'In  this  state  the  contract  for  tj)e  personal  services  of  an  adult,  at  a  general 
thing,  is  a  matter  for  courts  at  law;  and  for  a  violation  of  it  the  remedy  is  in 
damages,  and  a  specific  performance  will  not  be  enforced;  citin£:  Hamblin  v. 
Dinneford.  2  Edw.  Gh.  529;  Sanquirico  v.  Benedetti,  1  Barb.  816;  De  Rivafinoli  ▼. 
Corsetti,  4  Paige,  264. " 

And  then  he  adds: 

*No  absolute  property  can,  in  this  state,  be  acquired  in  the  person  or  personal 
services  of  an  adult  by  an  executory  contract. " 

And,  in  speaking  of  the  character  of  the  action,  he  observed: 

"The  gravamen  of  the  complaint  is  trespass  domum  fregit,  and  the  persuasion 
of  the  servant  is  matter  of  aggravation. " 

To  support  the  contention  of  the  appellants,  numerous  other  cases 
are  cited,  which  were  actions  at  law.  In  Harvester  Co.  v.  Meinhardt, 
9  Abb.  N.  C.  401,  60  How.  Pr.  168,  Macomber,  J.,  in  delivering  an 
opinion  adverse  to  granting  an  injunction  "against  a  confederation  of 
persons  whose  object  is  to  entice  away  workmen  from  their  employer's 
employ,"  and  in  stating  that  the  remedy  is  an  action  for  damages,  re- 
fers to  several  of  the  cases  already  mentioned,  and  many  others,  and 
then  states  that  he  is  disinclined  to  extend  "the  doctrine  of  recovery  for 
enticing  away  servants  where,  both  in  fact  and  theory,  the  person  enticed 
is  a  free  agent  to  come  and  go  as  he  will,  responsible  only,  like  other 
persons,  for  the  violation  of  his  contract  or  his  duty."  That  case  was 
affirmed  by  this  court,  (24  Hun,  489,)  and  it  was  then  held  "that  the 
acts  not  controverted,  to  restrain  which  an  injunction  was  asked  for,  did 
not  constitute  an  invasion  of  any  clear  right  of  property  vested  in  the 
plaintiff;  that  it  does  not  appear  that  such  acts,  whether  done  or 
threatened  to  be  done,  resulted,  or  would  have  resulted,  in  irreparable 
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injury  to  the  plaintiff,  and  that  the  discretion  of  the  special  term,  in  re- 
fusing to  continue  the  injunction,  was  properly  exercised,"  While  the 
facts  appearing  in  the  evidence  and  in  the  pleadings  and  findings  in  this 
case  differ  sonaewhat  from  those  found  in  Harvester  Co.  v.  Meinhardt, 
supra,  yet,  so  far  as  this  case  rests  upon  the  right  of  maintaining  an  ac- 
tion in  equity,  it  is  quite  similar  to  that  case;  and  it  seems  to  furnish  an 
authority  for  refusing  to  support  the  contention  of  the  appellants, 
that  an  injunction,  permanent  in  its  character,  should  have  been  granted 
by  the  special  term  at  the  time  this  cause  was  tried,  by  reason  of  the 
matters  relating  to  the  enticement  of  the  servants  of  the  plaintiffs.  The 
strike  commenced  in  June,  and  was  over  on  the  5th  of  October,  1890; 
and  this  action  was  brought  to  trial  on  the  24(h  day  of  June,  1891. 
But  it  is  contended  by  the  appellants  that  there  was  a  conspiracy  or 
a  combination  on  the  part  of  the  defendants  to  work  an  injury  to  the 
plaintiffs  by  "enticing  away  plaintiffs'  employes."  In  considering  this 
question,  attention  must  be  given  to  some  modern  statutory  provisions 
relating  to  conspiracy.  In  section  170  of  the  Penal  Code,  it  If  pro- 
vided as  follows: 

"And  the  orderly  and  peaceable  assembling  or  co-operation  of  persons  em- 
ployed in  any  calling,  trade,  or  handicraft,  for  the  purpose  of  obtaining  an  ad- 
vance in  the  rate  of  wages  or  compeDsation,  or  of  maintaining  snch  rate,  is  not  a 
conspiracy. " 

And  section  171a  of  the  Penal  Code  declares  it  to  be  a  misdemeanor 


"Coerce  or  compel  any  person  or  persons,  employe  or  employes,  laborer  or 
mechanic,  to  enter  into  an  agreement,  either  written  or  verbal,  from  any  per- 
son, persons,  employe,  laborer,  or  mechanic,  not  to  Join  or  become  a  memoer  of 
any  labor  organization,  as  a  condition  of  such  person  or  persons  securing  em- 
ployment, or  continuing  in  the  employment  of  any  such  person  or  persons,  em- 
ployer or  employers,  corporation  or  corporations. " 

In  section  675  of  the  Penal  Code,  it  is  provided,  viz.: 

"A  person  who  willfully  and  wrongfully  commits  any  act  which  seriously  in- 
Jares  the  person  or  property  of  another,  or  which  openly  outrages  public  de- 
cency, for  which  no  other  punishment  is  expressly  prescribed  by  this  Code,  is 
guilty  of  a  misdemeanor;  but  nothing  in  this  Code  contained  shall  be  so  con- 
strued as  to  prevent  any  person  from  demanding  an  increase  of  wages,  or  from 
assembling  and  usinff  all  lawful  means  to  induce  employers  to  pay  such  wages  to 
all  persons  employed  by  them  as  shall  be  a  just  and  fair  compensation  for  serv- 
ices rendered.  ^ 

The  language  which  we  have  given  is  taken  from  the  section  as 
amended  in  1891.  It  may  be  observed  the  section  authorizes  persons 
to  demand  an  increase  of  wages,  or  provides  that  it  shall  not  be  unlaw- 
ful to  do  so,  and  also  provides  it  shall  not  be  a  violation  of  law  to  as- 
semble, and  use  all  lawful  means  to  induce  employers  to  pay  such  wages 
to  all  persons  employed  by  them  as  shall  be  a  just  and  fair  compensation 
for  services  rendered;  and  the  standard  is  laid  down  in  the  section  to  de- 
termine what  shall  be  '^a  just  and  fair  compensation  for  services  rendered" 
or  to  be  rendered.  And  in  section  720  of  the  Penal  Code  it  is  provided 
as  follows: 

"The  provisions  of  this  Code  are  not  to  be  deemed  to  affect  any  civil  rights  or 
remedies  existing  at  the  time  when  this  Code  takes  effect,  by  virtue  of  the  com- 
mon law,  or  of  any  provision  of  statute. "  ( 
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It  is  contended  by  the  appellants  that  these  provisiona  of 
do  not  take  away  the  legal  remedies  that  existed  prior  ther< 
and  that,  therefore,  they  have  a  right  to  maintain  an  action 
damages  suffered  by  reason  of  any  conspiracy  or  combination  which  ] 
duces  injury  to  their  property  or  their  business  interests.  It  is 
needful  to  determine  in  this  case  precisely  what  are  the  scope  \ 
character  of  the  rights  of  the  plaintififs  to  maintain  an  action 
law  for  damages  suffered  by  injuries  resulting  from  a  oombinal 
to  their  property  or  their  business  being  carried  on  during 
period  of  the  existence  of  the  strike.  When  this  action  was  tr: 
apparently,  the  combination  was  over,  and  the  threats  to  do  inju 
were  over;  and  the  plaintiffs,  or  their  business,  were  not  in  any  mai 
in  danger  of  suffering  by  reason  of  any  combination  then  existing, 
it  be  granted  that,  by  reason  of  such  combination  or  conspiracy  a 
daimed  to  have  existed  in  this  case,  the  plaintiffs  had  a  right  of  aci 
to  recover  damages  at  law,  it  does  not  follow  that  they  were  entitlec 
the  time  of  the  trial  of  this  action  to  have  a  permanent  injunc 
awarded  by  the  special  term,  nor  does  it  follow  that  they  wereeatitlei 
maintain  this  action  on  the  equity  side  of  the  court  to  recover  s 
damages  as  they  liad  sustained.  It  is  a  familiar  principle  that  a  a 
of  equity  will  not  take  jurisdiction  where  an  adequate  remedy  at 
exists,  if  such  defense  be  insisted  upon  in  the  answer  as  was 
sisted  upon  in  the  answer  served  in  this  case.  Truscott  v.  Ki 
6  N.  Y.  164;  Savage  v.  Alen,  54  N.  Y.  458.  In  People  v.  Ba 
dess,  61  Hun.  675,  16  N.  Y.  Supp.  436,  a  majority  of  the  o 
seems  to  have  been  of  the  opinion,  in  considering  the  penal  sect 
to  which  we  have  referred,  and  others,  that  the  word  ^^proper 
occurring  in  such  l^islative  provisions,  ''would  not  include  a  m 
business."  We  do  not  deem  it  necessary  to  express  an  assent  to 
doctrine,  for  the  purpose  of  determining  the  case  now  in  hand.  It  < 
not  follow  that  if  the  combination  and  conspiracy  in  question  i 
illegal,  or  contrary  to  the  provisions  of  the  statute  upon  that  subject 
action  in  equity  can  be  maintained,  or  that  a  court  of  equity  has  ji 
diction  to  give  the  relief  sought  in  this  case.  In  considering  the  t 
"jurisdiction,"  in  Bangs  v.  Duckinfield,  18  N.  Y.  595,  Johnson,  C. 
said  that  jurisdiction  "related,  not  to  the  naked  question  of  po^ 
but  rather  to  the  fact  that  such  power  had,  or  had  not,  been  usu 
exercised.  Thus,  the  question  presented  to  a  court  of  equity  by  the 
jection  that  the  complaining  party  had  a  full,  adequate,  andcom^ 
remedy  at  the  common  law  related  to  the  jurisdiction  of  the  ci 
of  equity,  and  is  constantly  spoken  of  in  the  cases  in  that  wj 
Similar  comments  are  made  in  Anderson  v.  Carr,  65  Hun,  181,  19 
Y.  Supp.  992.  In  McHenry  v.  Jewett,  90  N.  Y.  58,  it  was  said 
"it  is  not  sufficient  to  authorize  the  remedy  by  injunction  that  a  v: 
tion  of  a  naked,  legal  right  of  property  is  threatened.  There  miu 
some  special  ground  of  jurisdiction,  and,  where  an  injunction  is 
final  relief  sought,  the  facts  entitling  the  plaintiff  to  it  must  be  ave 
in  the  complaint."  In  Gilbert  v.  Mickle,  4  Sandf.  Ch.  357,  Chanci 
Sandford,  in  considering    the  cases  in  which^equity   would  interj 
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was  called  upon  to  determine  whether  an  injunction  should  issue  to  re- 
strain the  placing  of  '^a  placard/^  paraded  or  posted  in  a  public  street,  be* 
fore  the  door  of  an  auctioneer,  cautioning  strangers  to  beware  of  mock 
auctions;  and  he  finally  reached  the  conclusion  "that  the  court  of  chan* 
oery  wiU  not '  interpose  to  restrain  such  placard  by  injunction,  but  will 
leave  the  party  to  his  remedy  at  law."  And  it  was  further  stated  in 
that  case  that  '^equity  always  interferes  with  reluctance  for  the  protection 
of  rights  of  property  by  injunction,  when  those  rights  are  mingled  with 
the  administration  of  criminal  jurisprudence."  Our  attention  is  called 
to  Sherry  v.  Perkins,  (Mass.)  17  N.  E.  Rep.  307,  in  which  case  it  ap- 
pears there  was  a  scheme,  by  threats  and  intimidation,  to  prevent  per- 
sons in  plaintiff's  employ  from  continuing  in  such  employ,  and  in  pur- 
suance of  the  scheme  the  defendants  ^'caused  a  threatening  banner  to  be 
carried  in  front  of  plaintiff's  shop,  the  effect  of  which  was  to  deter  per- 
sons from  continuing  to  work  for  or  engaging  with  plaintiff,  and  the 
latter's  business  was  thereby  injured;"  and  in  delivering  the  opinion  in 
that  case  the  court  stated  that  the  "banners  were  used  more  than  three 
months  before  the  tiling  of  the  plaintiff's  bill,  and  continued  to  be 
used  at  the  time  of  the  hearing,"  and  the  court  observed  that  the  ^hnain- 
taining  it  was  a  continuous  unlawful  act,  injurious  to  the  plaintiff's 
business  and  property,  and  was  a  nuisance,  such  as  a  court  of  equity 
will  grant  relief  against."  The  findings  in  the  case  before  us  do  not 
bring  it  within  the  exceptional  circumstances  ot  the  case  cited.  In  the 
case  of  Railroad  Co.  v.  Wenger,  cited  in  a  note  in  24  Abb.  N.  C.  267,  it 
appeared  that  there  was  a  combination  **to  go  upon  the  premises  of  a 
railroad  company  to  obstruct  its  business,  and  to  prevent,  by  force  or 
threats,  its  employes  from  performing  their  duty,"  and  it  seems  to  have 
been  held  an  unlawful  assembling.  The  case  differs  from  the  one  before 
us.  It  may  be  said  that  Walker  v.  Cronin,  107  Mass.  555,  supports 
the  plaintiff's  right  to  recover  in  an  action  at  law  for  damages  caused  by 
the  enticement,  but  it  does  not  support  the  right  to  maintain  an  action 
in  equity  based  upon  facts  such  as  are  stated  in  the  findings  in  the  case 
before  us.  Appellants  call  our  attention  to  Duusbach  v.  Hollister,  49 
Hun,  852,  2  N.  Y.  Supp.  94,  which  is  a  case  where  a  dealer  in  mould- 
ing sand  had  deposited  upon  his  own  lot,  adjoining  that  of  the  plaintiff, 
a  large  quantity  of  sand,  placing  no  covering  over  it,  and  so  left  that  the 
wind  would  blow  it  over  onto  the  house  and  premises  of  the  plaintiff, 
to  his  annoyance  and  discomfort.  In  that  case  it  was  held  that  the 
injury  was  of  such  a  character  as  to  be  the  source  of  recurring  personal 
annoyance,  discomfort,  and  incouvenience,  in  addition  to  the  damage  to 
property,  and  that,  therefore,  a  case  was  presented  that  would  not  be 
adequately  compensated  in  damages,  and  that  an  injunction  should 
issue.  The  case  is  quite  distinguishable  from  the  one  before  us.  In 
Hutchlns  v.  Smith,  63  Barb.  252,  which  was  a  case  to  restrain  gas  and 
dust  issuing  from  limekilns,  it  was  found  that  the  annoyance  and  injury 
were  continuous,  and  to  such  an  extent  as  to  amount  to  a  nuisance,  and 
therefore  a  perpetual  injunction  to  restrain  the  continuance  of  the  nui- 
Bance  was  allowed.  That  case  differs  from  the  one  before  us.  In  New 
York  Cent.  &  H.  R.  R.  Co.  v.  City  of  Rochester,  127  N.  Y.  594,  28  N. 
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E.  Rep.  416,  it  was  held  that  a  municipal  corporation  might  he 
restrained  from  discharging  sewage  directly  from  private  lands,  and  a 
court  of  equity  would  take  jurisdiction,  and  grant  an  injunction  to  restrain 
the  continuance  of  such  injuries  which  might  ensue  from  such  wrongful 
acts.  That  case  contains  nothing  supporting  the  rights  of  the  plaintiffs 
to  maintain  an  action  in  equity  upon  the  facts  found  by  the  special  term 
in  the  case  before  us.  Appellants  call  our  attention  to  Adams  v.  Rivers, 
11  Barb.  890,  which  was  an  action  of  trespass  at  law,  and  it  was  held: 

"A  person  is  a  trespasser  who,  instead  of  passing  along  on  the  sidewalk  of  a 
street,  stops  on  it,  in  front  of  a  man's  house,  and  remains  there,  using  towards 
him  abusiTe  and  insulting  language. " 

The  case  tends  to  support  the  right  to  recover  at  law  for  some  of  the 
acts  specified  in  the  findings  before  us,  but  contains  nothing  supporting 
the  right  to  recover  in  an  action  in  equity. 

The  case  of  Tribune  Ass'n  v.  Sun  P.  &  Pub.  Ass'n,  7  Hun,  175, 
was  one  where  the  defendant  was  about  to  take  possession  of  the  plain- 
tiffs lot,  and  to  use  the  same  in  making  repairs  to  his  own  property; 
and  it  was  stated  to  be  a  case  '^where  irreparable  injury  may,  and  prob- 
ably will,  result  from  the  threatened  wrong,"  (opinion  of  Daniels,  J., 
p.  179,)  and  therefore  an  injunction  was  allowed.  And  in  Fox  v. 
Fitzsimons,  29  Hun,  574,  the  defendant  was  excavating  the  plaintiff's 
lot,  and  erecting  a  building  thereon,  whereby  the  foundations  of  the 
plaintiffs  house  were  damaged,  and  the  free  access  of  light  and  air  to 
his  windows  impeded  and  destroyed.  An  injunction  was  allowed,  as 
an  exceptional  case  was  presented.  The  general  rule  is  that  an  injunc- 
tion will  not  issue  to  restrain  a  trespass,  (Murray  v.  Knapp,  62  Barb. 
566;  Howe  v.  Manufacturing  Co.,  66  Barb.  592;  Murray  v.  Knapp.  42 
How.  Pr.  462;  New  York  &  A.  R.  Ck).  v.  New  York,  West  Shore,  etc., 
R.  Co.,  11  Abb.  N.  C.  386,)  nor  to  prevent  an  apprehended  trespass, 
(Hurlburt  V.  Banks,  1  Abb.  N.  C.  157,  166,)  nor  where  irreparable  dam- 
age is  not  alleged  and  proved,  (Brennan  v.  Railroad  Co.,  [Sup.]  8  N. 
Y.  Supp.  716;  Mapes  v.  Charles,  [Sup.]  8  N.  Y.  Supp.  665.)  The 
rule  is  also  stated  in  Campbell  v.  Seaman,  63  N.  Y.  569,  where  an 
exception  to  the  rule  was  found  to  exist;  and,  in  the  course  of  the  opin- 
ion in  that  case,  it  was  said  that  whether  an  injunction  should  issue  or 
not  "rests  in  the  sound  discretion  of  the  court"  to  which  the  facts  of  a 
particular  case  is  presented.  In  Young  v.  Campbell,  75  N.  Y.  525,  it 
appeared  that  a  temporary  injunction  had  been  obtained,  which  was 
dissolved  at  special  term,  and  the  order  dissolving  the  same  was  affirm- 
ed,  and  taken  to  the  court  of  appeals  for  review,  and  that  court  distinctly 
held,  viz.: 

"  The  fact  that  the  object  of  an  action  may  be  defeated  by  refusing  a  tempo- 
rary injunction  is  not.  of  itself,  sufficient  to  deprive  the  court  of  all  discretion- 
ary power  in  the  matter. " 


In  Mayor,  etc.,  v.  Thome,  7  Paige,  261,  Chancellor  Walworth  said: 

I  of  chancery]  to  ent 
ration,  by  injunctioii 
ad  it  is  nowhere  all 
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"It  is  no  part  of  the  business  of  this  court  [court  of  chancery]  to  enforce  the 
penal  laws  of  the  state,  or  the  by-laws  of  a  corporation,  by  injunction,  unlesa 
the   act  sought   to  be    restrained   is  a  nuisance;  and  it  is  nowhere  j|lleged  ia 
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this  bill  that  the  manufacture  of  pressed  hay  within  the  compact  parts  of  the 
city  of  Hudson,  in  a  building  more  than  thirty  feet  •qoare,  is  of  itself  a  pab- 
lic  nuisance." 

In  the  complaint  before  as  no  allegation  is  found  that  the  acta  of  the 
defendants  are  a  public  nuisance. 
In  Brandreth  v.  Lance,  8  Paige,  24,  it  was  held: 

"The  court  of  chancery  has  not  jurisdiction  to  restrain  the  pablicatlon  of  a 
libel,  bv  injunction,  upon  a  bill  filed  by  the  party  whose  character  or  busi- 
ness will  be  injured  by  the  publication. 

In  Crooke  v.  Railway  Co.,  8  Wkly.  Dig.  252,  in  the  general  term  of 
ihe  second  department,  where  the  plaintiff  sought  to  restrain  the  defend- 
ants from  crossing  a  proposed  bridge,  it  was  said: 

'*The  remedy  of  an  injunction  is  not  an  appropriate  one  to  enforce  the  pay- 
ment of  compensation  for  an  injury. " 

In  the  coarse  of  the  opinion,  delivered  by  Danforth,  J.,  in  Troy  & 
B.  R.  CJo.  V.  Boston,  H,  T.  &  W.  Ry.  Co.,  86  N.  Y.  127,  reviewing 
many  antecedent  cases,  he  says: 

"And  although  the  form  of  actions  and  suits,  and  the  distinctions  between 
actions  at  law  and  suits  in  equity,  has  been  abolished,  a  party,  to  entitle 
himself  to  the  equitable  remedy  by  injunction,  must  still  make  such  a  case  as 
would,  while  the  distinction  existed,  have  made  an  equitable  cause  of  action. 
This  is  well  settled. " 

And  he  cites  numerous  authorities  in  support  of  the  proposition. 
See,  also,  Mapes  v.  Charles,  (Sup.)  8  N.  Y.  Supp.  665. 

While  section  603  of  the  Code  of  Civil  Procedure  provides  for  cases  in 
which  an  injunction  order  may  be  granted,  it  also  provides,  viz. : 

"The  case  provided  for  in  this  section  is  described  in  this  act  as  a  case 
where  the  right  to'  an  injunction  depends  upon  the  nature  of  the  action. " 

And  section  604  provides  for  its  being  made  to  appear  by  affidavit  to 
obtain  an  injunction  that  the  defendant  is  suffering  to  be  done,  or 
threatens  or  is  about  to  do  or  suffer  to  be  done,  ^*an  act  in  violation  of 
the  plaintiff's  rights  respecting  the  subject  of  the  action,  and  tending  to 
render  the  judgment  ineffectual,  an  injunction  order  may  be  granted  to 
restrain  him  therefrom."  With  this  language  before  us,  it  may  be 
inquired,  what  is  the  subject  of  the  action  mentioned  in  the  findings  in 
this  case  which  brings  it  within  the  section?  As  before  observed,  the 
strike  began  on  the  17th  day  of  June,  1890,  and  continued  until  the 
5th  day  of  October,  1890,  when  all  of  the  acts  mentioned  in  the  com- 
plaint and  in  the  findings  apparently  ceased,  and  the  trial  of  this  action 
at  the  special  term  was  on  the  24th  of  June,  1891 ,  and  the  changed  sit- 
uation and  relations  of  the  parties  was  made  apparent  by  the  evidence. 
From  the  foregoing  views  and  authorities,  and  the  principles  deduced 
therefrom,  there  may  well  be  hesitation  and  doubt  about  the  propriety 
of  this  court  overruling  the  discretion  used  by  the  special  term  in  refus- 
ing to  grant  a  permanent  injunction  in  the  case  made  before  that  court. 
To  do  so  would  require  us  to  take  a  step  in  advance  of  any  well-considered 
case  found  in  this  state  on  the  subject  of  equity  jurisdiction,  and  the  use 
of  an  injunction  by  such  a  court,  and,  in  effect,  require  us  to  disregard 
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the  principle  adopted  by  this  court  when  it  decided  Harvester  Co.  ▼. 
Meinhardt,  supra.     The  result  is  therefore  reached  that  (he  eondatton 
of  the  special  term  should  be  allowed  to  remain* 
Judgment  affirmed,  with  coatB. 

MARTIN,  J.,  ooncurs. 

MERWIN,  J.  I  ooncnr  in  affirmance  on  the  ground  that  at  the  time 
of  the  trial  the  occasion  for  asking  relief  by  injunction  had  passed,  and 
no  claim  was  made  £>r  recovery  of  damages. 


(67  Hun,  800.) 

In  re  DAVID  JONBS  00. 

(Supreme  Court,  General  Term,  First  Department    Febniary  17, 1808.) 

OoBPcxaA.rnoH8— EiiBCTroN  07  JtoiscrroRs— Corporate  Msbtirgw. 

Laws  1892,  c.  687,  gg  28.  24.  provide  that,  if  directors  shaU  not  be  elected 
on  the  day  designated  in  the  by-laws,  the  coi^oration  shall  not  be  dissolved, 
but  the  ditectors  shall  continue  to  hold  office  till  their  successors  have  been 
appointed:  that,  if  the  election  has  not  been  held  on  the  day  so  designated, 
the  directors  shall  forthwith  call  a  corporate  meeting  for  the  purpose  of 
electing  directors,  and  that,  if  the  directors  fail  to  do  so.  any  member  of  the 
corporation  may  call  such  a  meeting  on  giving  specified  notice.  MeUt,  that 
where  no  by-laws  have  been  adopted,  a  meeting  for  the  election  of  directors 
m%y  nevertheless  be  called  by.giviDg  statutory  notice. 

Appeal  from  special  term.  New  York  county. 

Proceeding  for  the  voluntary  dissolution  of  the  David  Jones  Com- 
pany. All  persons  interested  in  the  corporation  were  ordered  to  show 
cause  why  the  corporation  should  not  be  dissolved.  This  order  was 
afterwards  set  aside,  and  from  the  order  setting  aside  the  order  two  ctf 
the  trustees  of  the  company  appeal.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J. ,  and  O'BRIEN  and  FOLLETT,  JJ. 

Chas.  F.  MacLean,  (G.  F.  Wells,  of  counsel,)  fbr  appellants. 
Dittenhoefer,  Gerber  &  James,  (David  Gerber  and  Charles  F.  Jamea, 
of  oonnsd,)  for  respondents. 

VAN  BRUNT,  P.  J.  The  David  Jones  Company  was  organized  in 
1884.  It  is  alleged  upon  the  part  of  the  appellants  that  a  resolution 
was  duly  passed  at  a  meeting  of  the  board  of  trustees  on  the  28th  of 
May,  1892,  directing  the  secretary  to  take  the  steps  necessary  to  pro- 
cure a  dissolution  of  the  company,  and  in  pursuance  of  that  direction 
the  petitioners — two  of  the  three  trustees — on  the  8d  of  June,  1892, 
obtained  the  order  to  show  cause  which  was  vacated  and  set  aside  by  the 
order  appealed  from.  On  the  4th  of  August,  1892, — two  months  after 
the  making  of  the  order  to  show  cause, — the  remaining  trustee  and 
holder  of  the  majority  of  the  stock  of  the  corporation  transferred  600 
shares  of  the  capital  stock  to  his  attorneys,  and  thereupon  a  special 
meeting  of  the  stockholders  was  called  by  the  said  trustee,  and  on  the 
29th  of  August,  1892,  the  said  trustee  and  the  persons  to  whom  thm 
said  stock  was  transferred  were  elected  trustees,  and  such^uflteeSjpaased 
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on  the  8th  of  September,  1892,  resoluitions  opposing  the  proceedings 
already  taken  for  the  voluntary  disBolution  of  the  oompanyy  and  there- 
upon  the  motion  was  made  to  vacate  the  order  to  show  cause  above  re- 
fared  to,  and  for  a  dismissal  of  the  present  proceedings.  This  motion 
was  granted,  and  from  that  order  this  appeal  is  taken. 

It  is  urged  upon  the  part  of  the  appellants  that  the  transfer  of  stock 
to  the  attorneys  of  the  third  and  dissenting  trustee  was  illegal,  and  did 
Bot  in  fact  confer  upon  them  (the  transferees)  the  powers  of  legal  stock- 
bolders,  and  that  the  call  for  the  special  meeting  of  stockholders  was 
insufficient,  because,  although  the  call  for  the  special  meeting  was  ich 
sued  under  the  provisions  of  the  by-laws  regulating  elections,  and  the 
meeting  purported  to  be  held  in  conformity  with  the  same,  the  by-laws 
were  absolutely  void  by  statute.  The  ground  upon  which  it  is  urged 
that  the  transferees  of  the  stock  of  the  third  trustee  did  not  become 
legal  stockholders  is  because  of  the  provisions  of  a  by-law  of  the  com- 
pany restricting  the  transfer  of  original  certificates  of  stock.  This  by- 
law provides  that — 

"Whenever  the  holder  or  holders  of  one  or  more  of  such  first  or  original  certifi- 
cates of  stock  shall  be  desirous  of  transferring  all  or  any  of  the  shares  of  stock 
represented  by  such  certificate  or  certificates,  he  or  they  shall  give  notice 
thereof  In  writing  to  the  secretary.  It  shall  be  the  duty  of  the  secretary,  upon 
receiving  any  such  notice,  forthwith  to  give  written  notice  thereof  to  the  board 
of  trnstees  and  to  the  holders  of  all  other  firat  or  original  certificates  of  stock 
as  they  appear  upon  the  books  of  the  company.  The  holder  or  holders  of  such 
first  or  original  shares  of  stock  who  are  desirous  of  purchasing  the  shares  of- 
fered  for  transfer  may  bid  for  or  propose  to  purchase  all  or  any  of  the  shares 
oflTered  for  transfer  at  a  price  specified  Jn  the  resolution  to  be  passed  at  the  first 
meeting  in  the  months  of  July  and  January,  respectively,  fixing  the  optional 
price  for  the  half  year  next  succeeding  such  meetteg« " 

The  by-law  farther  provides  that — 

"In  case  all  bids  or  proposals  made  are  for  less  than  the  apparent  real  valne  of 
the  stock,  the  board  of  trustees  shall  cause  a  certificate  to  be  made  that  the 
holder  or  holders  desiring  to  transfer  the  stock  have  complied  with  article  7  of 
the  by-laws,  and  such  holder  or  holders  shall  be  at  liber^  to  have  such  stock 
transferred  to  any  one  who  will  take  the  same. " 

It  appears  that  on  the  6th  of  April,  1889,  the  said  third  trustee  gave 
the  notice  required  by  the  by-law,  and  such  proceedings  were  there- 
upon had  that  a  certificate  was  given  on  the  13th  of  May,  1889,  by  the 
secretary  of  the  corporation  that  such  trustee  had  complied  with  the 
provisions  of  the  by-laws,  and  was  at  liberty  to  have  his  stock  trans- 
ferred to  any  one  who  would  take  the  same;  and  thereupon,  on  the 
1st  of  July,  1889,  a  new  certificate  of  stock  was  issued  to  said  trustee, 
which  contained  no  restrictions  whatever  upon  its  transfer.  Under 
these  circumstances  it  is  clear,  even  if  such  by-law  could  be  enforced, 
that  there  had  been  a  compliance  with  its  terms;  and  that  the  transferees 
of  said  trustee  became  stockholders,  the  stock  being  relieved  from  the 
restriction  of  the  by-law.  But  it  is  not  to  be  considered  that  the 
court  in  any  way  expresses  an  opinion  upon  the  validity  of  a  by-law 
thus  restricting  the  transfer  of  stock. 

The  next  point  presented  is  that  the  special  meeting  was  irregular, 
although  called  in  pursuance  of  the  by-law,  because  the  by-law  had 
never  been  published  pursuant  to  the  requirements  of  the  statute* 
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Subdivision  5,  §  11,  of  the  general  corporation  law,  (chapter  687,  Laws 
1892,)  which  is  substantially  the  re-enactment  of  an  old  statute  which 
has  been  in  force  since  prior  to  the  Revised  Statutes,  (1  Rev.  St.  p. 
604,  §  6,)  provides  that  no  by-law  r^ulating  the  election  of  directors 
or  officers  shall  be  valid  unless  published  for  at  least  two  weeks  in  a 
newspaper  in  the  county  where  the  election  is  to  be  held,  and  at  least 
30  days  before  such  election.  And  the  question  is  presented  whethei 
the  corporation  can  hold  an  election  for  trustees  where  there  is  no  by- 
law regulating  the  same.  Upon  an  examination  of  sections  23,  24,  c. 
687,  Laws  1892,  it  will  appear  that  the  omission  to  frame  a  by-law 
regulating  the  holding  of  elections  in  no  way  inpairs  the  right  or  obli- 
gation upon  the  part  of  the  directors  or  members  of  a  corporation  to 
provide  for  such  election.  Section  23  provides  that,  if  the  directors 
shall  not  be  elected  on  the  day  designated  in  the  by-laws,  (the  law 
under  which  the  corporation  was  organized  determines  how  often  the 
directors  shall  be  elected,)  the  corporation  shall  not  for  that  reason  be 
dissolved,  but  every  director  shall  continue  to  hold  his  office  and  dis- 
charge his  duties  until  his  successor  has  been  appointed;  and  by  section 
24  it  is  provided  that,  if  the  election  has  not  been  held  on  the  day  so 
designated,  the  directors  shall  forthwith  call  a  meeting  of  the  members 
of  the  corporation  for  the  purpose  of  electing  directors,  of  which  meet- 
ing notice  shall  be  given  in  the  same  manner  as  of  the  annual  meeting 
for  the  election  of  directors,  and,  if  such  meeting  shall  not  be  called 
within  one  month  after  the  failure  to  elect  directors,  any  member  of  the 
corporation  may  call  a  meeting  for  the  purpose  of  electing  directors 
by  publishing  notice  of  the  time  and  place  of  holding  such  meeting  at 
least  once  in  each  week  for  two  successive  weeks  immediately  preceding 
the  election  in  a  newspaper  published  in  the  county  where  the  elec- 
tion is  to  be  held,  and  in  such  manner  as  may  be  prescribed  by  the 
by-laws  for  the  publication  of  notice  of  the  annual  meeting,  and  by 
serving  upon  each  member,  either  personally  or  by  mail,  a  copy  of 
such  notice,  at  least  two  weeks  before  the  meeting.  These  requirements 
of  the  statute  were  complied  with.  The  notice  was  published  for  two 
weeks,  and  the  other  stockholders  were  personally  served  with  notice 
of  the  election.  There  being  no  by-laws,  as  claimed  upon  the  part  of 
the  appellants,  of  course  there  were  no  provisions  of  the  by-laws  to 
comply  with;  and  certainly  it  cannot  be  claimed  that,  where  a  major- 
ity of  the  board  of  directors  refuse  to  pass  a  by-law  regulating  the  time 
and  place  of  an  election,  they  never  can  be  deposed  from  office,  and 
thus  the  statute  requiring  an  annual  election  of  the  trustees  of  such  a  , 
corporation  is  rendered  entirely  nugatory.  We  see  no  reason  for  inter-  i 
fering  with  the  order  appealed  from.  The  new  directors  had  the  same 
right  to  stop  the  proceedings  for  the  dissolution  of  the  corporation  that  i 
the  old  directors  had  to  initiate  them.  The  order  should  be  affirmed,  i 
-with  costs.     All  concur.  I 
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(67  Hun,  153.) 

SYRACUSE  SOLAR  SALT  CO.  y.  ROME,  W.  A  O.  R  CO. 

(Supreme  Court.  General  Term,  Fourth  Department.    February,  1808.) 

L  Railroad  in  Street— Additional  Burden— Remedies  of  Abutting  Owner. 
The  appropriation  of  a  highway  by  a  railroad  company  is  the  imposition  of 
an  additional  burden  on  ana  a  talcing  of  the  property  of  the  owner  of  the  fee, 
within  the  meaning  of  the  constitutional  provision  which  forbids  such  talk- 
ing without  compensation;  and  such  owner,  whose  title  extends  to  the  cen- 
ter of  the  street,  may  bring  successive  actions  to  recover  damages,  or  he  may 
bring  an  action  in  equity  to  restrain  the  operation  of  the  road,  or,  when  the 
highway  has  been  exclusively  appropriated,  he  may  maintain  ejectment 

1  Same— Rights  of  I^trghabbr  on  Foreclosure. 

The  mere  fact  that  the  map  of  a  railroad,  filed  With  a  mortgage  executed 
by  it,  shows  its  tracks  to  be  laid  in  a  street,  does  not  justify  a  purchaser  at 
foreclosure  in  believing  that  he  acquires  title  to  the  fee  in  the  street,  the  rec- 
ord title  to  which  is  in  the  abutting  owner,  with  nothing  to  show  that  it  had 
ever  been  divested  by  condemnation  proceedings  or  by,  a  license  authorizing 
the  construction  of  the  road. 

1  Same — Estoppel  of  Abutting  Owner  to  Assert  Title. 

Since  the  railroad  company  was  a  trespasser  in  so  constructing  its  track  in 
the  street,  the  fact  that  the  abutting  owner  knew  of  the  foreclosure  sale, 
and  gave  no  notice  of  his  title,  does  not  estop  him  from  asserting  it  against 
the  purchaser  at  the  sale,  in  the  absence  of  any  showing  that  the  foreclo- 
sure sale  purported  to  embrace  property  not  owned  by  the  company,  or  that 
the  purchaser  was  not  fully  apprised  of  the  abutting  owner's  title,  or  that 
the  purchaser  relied  on  the  abutting  owner's  omission  to  assert  his  title  in 
making  the  purchase. 

4.  Samib. 

The  sale  by  the  abutting  owner  to  the  railroad  company  of  a  lot  adjacent 
to  the  property  in  question,  with  knowledge  that  the  company  intends  to 
lay  its  track  across  it.  and  that  it  would  be  useless  for  that  purpose  unless  the 
tracks  in  the  street  can  be  used,  does  not  estop  him  from  asserting  his  title 
in  the  street,  since  the  company  knew  that  it  had  acquired  no  title  to  the 
street  by  condemnation  or  otherwise,  and  could  not  have  been  misled  by 
the  mere  silence  of  tb«  owner  in  this  respect 

5.  Sams— Injunction  against  Operation  of  Road— Laches. 

An  action  to  enjoin  the  operation  of  a  railroad  in  a  street,  the  fee  title  of 
which  is  in  the  abutting  owner,  unless  the  company  compensates  him  for  its 
appropriation,  is  not  exclusively  equitable  in  its  nature,  but  is  a  substitute 
for  the  ordinary  condemnation  proceedings  involving  the  legal  rights  of 
plaintiff;  and  hence  his  laches  in  asserting  his  rights,  not  continued  for  so 
long  a  time  as  to  give  title  by  adverse  possession,  and  not  accompanied  by 
circumstances  amounting  to  an  estoppel,  constitute  no  defense. 

Appeal  from  special  term,  Onondaga  county. 

Action  by  the  Syracuse  Solar  Salt  Company  against  the  Rome,  Wa- 
tertown  &  Ogdensburg  Railroad  Company  to  enjoin  defendant  from  main- 
taining and  operating  its  road  in  Marsh  street,  on  which  plaintifiTs  property 
abuts,  and  for  damages  for  its  past  maintenance  and  operation.  From 
a  judgment  dismissing  the  complaint  on  the  merits,  with  oosts,  plain*^ 
tifif  appeals.     Reversed . 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  J  J. 

W.  8.  Andrews,  for  appellant. 

Tracy,  McLennan  &  Ayling  and  William  B.  Hornblower,  for  i^ 
spondent. 

MARTIN,  J.  The  plaintiff  is  the  owner  in  fee  and  in  possession  of 
certain  premises  described  in  the  complaint.     It  has  been  such^wner  , 
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and  held  such  possession  since  about  March  2,  1860.  These  premisi 
are  situated  on  the  west  side  of  Marsh  street,  and  extend  to  the  cent< 
line  thereof,  subject  to  the  right  of  the  public  to  use  the  same  as 
street  or  highway.  Marsh  street  was,  prior  to  March,  1860,  and  evi 
since  has  been,  a  public  highway,  and  one  of  the  public  streets  oft! 
city  of  Syracuse.  On  November  22,  1855,  the  Syracuse  Coarse  Sa 
Company  leased  from  the  state  of  New  York  the  other  land  describe 
in  the  complaint.  This  lease  was  assigned  to  the  plaintiff  March  ! 
1860.  The  plaintiff  thereupon  entered  into  possession  of  such  lane 
'  and  has  ever  since  remained  in  possession  thereof  under  its  lease,  whic 
has  not  expired.  The  easterly  line  of  these  premises  is  also  the  cei 
ter  line  of  Marsh  street.  The  premises  owned  by  the  plaintiff  in  fi 
extend  along  the  center  of  Marsh  street  for  a  distance  of  about  800  fee 
and  the  premises  leased  by  it  for  a  distance  of  about  264  feet.  8in( 
1860  the  plaintiff  has  used  the  lands  owned  and  leased  by  it  for  tl 
manufacture  of  coarse  salt  by  solar  evaporation,  and  has  erected  therec 
vats  for  that  purpose.  It  has  also  erected  upon  the  lands  owned  by 
six  small  dwellings  fronting  on  Marsh  street,  which  are  occupied  by  i 
tenants.  In  1871  and  1872  the  Syracuse  Northern  Railroad  Gompai 
laid  the  tracks  of  its  railroad  through  a  portion  of  Marsh  street  ai 
past  the  premises  owned  and  leased  by  the  plaintiff,  and  commence 
and  continued  to  operate  its  railroad  over  and  upon  such  tracks.  1 
1872,  1873,  and  1874  it,  with  the  consent  of  the  city  of  Syracuse,  e 
tended  its  tracks  from  Marsh  street,  through  Franklin  street,  to  tl 
tracks  of  the  New  York  Central  Railroad  Company,  and  from  Mar 
street  through  various  other  streets  in  the  city  to  the  tracks  of  the  Ct 
nango  Valley  Railroad  Company.  The  defendant  and  its  predecessc 
have  operated  this  railroad  through  Marsh  street^since  1871  and  187 
In  front  of  the  premises  owned  by  the  plaintiff  the  tracks  of  the  ra 
road  were  to  some  extent  laid  upon  the  west  half  of  Marsh  street  and  up 
the  lands  of  the  plaintiff.  Upon  the  same  side  of  the  street  the  coi 
pany  also  placed  side  tracks  and  switches,  but  the  main  track,  for  si: 
stantially  the  whole  distance,  is  beyond  the  center  line  of  the  stre 
and  upon  lands  to  which  the  plaintiff  has  no  title.  The  city  of  Sy: 
cuse  consented  to  the  use  which  was  made  of  Marsh  street  for  railro 
purposes,  including  the  laying  of  a  switch  therein,  to  the  extension 
the  tracks  from  Marsh  street,  through  Franklin  street,  to  the  tracks 
the  New  York  Central  <fc  Hudson  River  Railroad  Company,  anil  to  t 
connection  made  between  the  tracks  in  Marsh  street  and  the  tracks  le« 
ing  to  the  Chenango  Valle}^  Railroad.  In  1878  the  Syracuse  Norths 
Railroad  Company  purchased  of  the  plaintiff  for  $585  a  piece  of  la 
containing  about  one  third  of  an  acre,  which  adjoined  the  premises  n 
owned  by  the  plaintiff,  and  extended  to  the  center  of  Marsh  stre 
This  land  was  purchased  to  enable  the  railroad  company  to  extend 
tracks  from  Marsh  street,  through  Franklin  street,  to  the  tracks  of  t 
New  York  Central  <fc  Hudson  River  Railroad  Company.  After  its  p 
chase,  the  company,  in  making  such  extension,  laid  its  tracks  acr 
the  land  so  purchased,  which  would  have  been  practically  useless 
the  oompany  unless  it  could  also  use  ita  tracks  in  Marsh  street.     T 
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fact  was  known  to  the  plaintiff  when  it  sold  the  land.  The  tmokB  and 
switches  operated  by  the  defendant  in  Marsh  street  were,  however,  laid 
and  have  been  maintained  without  the  express  consent  of  the  plaintiff, 
without  acquiring  any  title  to  that  portion  of  Marsh  street  owned  and 
leased  by  it,  without  paying  or  offering  to  pay  any  compensation  there- 
for, and  without  instituting  any  proceeding  to  condemnor  acquire  plain* 
tiff's  interest  therein. 

In  July,  1874,  an  action  was  commenced  against  the  Syracuse  North- 
em  Railroad  Company  to  foreclose  a  mortgage  given  by  it,  which  cov- 
ered all  the  property,  tracks,  rights,  and  franchises  it  had  in  Marsh 
street.  Certain  towns  in  Oswego  county  and  the  city  of  Syracuse  were 
made  parties  to  that  action,  which  was  defended.  Judgment  of  fore- 
closure was  entered  therein,  and  the  property,  rights,  and  franchises  of 
said  railroad  company  were  sold  thereunder  in  August,  1876.  The 
company  was  subsequently  reorganized  under  the  name  of  the  Syracuse 
&  Northern  Railroad  Company,  and  consolidated  with  the  defendant 
December  15,  1875,  when  the  defendant  became  the  purchaser  and 
owner  of  the  property  sold  under  such  foreclosure.  The  tracks  and 
switches  in  Maxsh  street  have  been  used  by  the  defendant  and  its  prede- 
cessors from  the  time  they  were  laid  until  the  time  of  the  commence- 
ment of  this  action.  The  officers  of  the  plaintiff  knew  of  the  pendency 
of  the  foreclosure  action;  that  defenses  had  been  interposed;  that  judg- 
ment of  foreclosure  was  rendered;  that  the  property  described  in  said 
judgment  was  to  be  sold:  the  time  and  place  of  such  sale;  and  that  the 
property  was  sold  to  the  defendant's  predecessor  in  title.  No  claim  was 
made  or  notice  given  by  the  plaintiff  of  any  adverse  interest  in  the  right 
of  way  in  Marsh  street  used  and  occupied  by  the  Syracuse  Northern 
Railroad  Company  and  its  successors,  until  just  prior  to  the  commence- 
ment of  this  action,  nor  was  any  claim  made  or  notice  given  to  the  de- 
fendant or  its  predecessors  of  any  right,  title,  or  interest  in  or  to  the 
property  involved  in  this  action  until  about  that  time.  The  defend- 
ant was  a  purchaser  for  value  of  the  property  acquired  under  such  fore- 
closure, including  all  the  rights  and  property  of  the  Syracuse  &  North- 
em  Railroad  Company  and  its  predecessor  in  and  to  Marsh  street  and 
the  property  owned  by  it  therein.  The  defendant's  grantor  had  no 
knowledge  that  the  plaintiff  claimed  any  right,  property,  or  interest  in 
the  street,  and  was  a  purchaser  of  the  property  in  good  faith.  Before 
the  foreclosure  sale  a  large  amount  of  bonds  had  been  issued  by  the 
Syracuse  Northern  Railroad  Company,  secured  by  the  mortgage  fore- 
closed. Since  such  sale  a  large  amount  of  bonds  has  been  issued  by 
the  defendant,  secured  by  mortgages  on  the  property  and  franchises 
purchased  at  such  sale,  which  bonds  are  now  in  the  hands  of  third 
parties,  who  purchased  them  for  value  prior  to  the  commencement  of 
this  action,  without  knowledge  of  any  defect  in  the  title  of  defendant  or 
its  grantor  in  or  to  the  premises  and  property  covered  by  said  mort- 
gages. The  issuing  of  said  bonds  and  making  of  said  mortgages  were 
matters  of  public  notoriety.  The  present  stockholders  of  defendant's 
road  have  to  a  large  extent  become  such  since  the  consolidation,  and  be- 
fore the  commencement  of  this  action.  They  and  the  holders  of  the  de- 
Digitized  by  VjOOQIC 


824  HBW  YOBK  BUPPLEMBNT,  vol.  22.  [Sup.  Ct. 

fendant's  bonds  paid  full  value  for  such  stock  and  bonds,  without 
knowledge  of  any  defect  in  the  title  of  defendant  or  its  grantors,  or  of  any 
daira  of  the  plaintiff  to  the  property  involved  in  this  action,  and  were 
purchasers  in  good  faith  of  such  stock  and  bonds. 

James  J.  Belden  became  a  director  of  the  Syracuse  Northern  Railroad 
Company  June  11,  1872,  and  its  president  June  15,  1872.  He  con- 
tinued as  such  president  and  director  until  October  22, 1876.  The  firm 
of  Dennison,  Belden  &  Co.,  of  which  he  was  a  member,  became  stock- 
holders of  that  road  to  the  amount  of  $37,000  on  June  4,  1872,  and 
continued  to  be  Stockholders  up  to  the  time  of  the  foreclosure  sale.  On 
March  8,  1877,  James  J.  Belden  became  the  owner  of  $44,900  of  the 
capital  stock  of  the  plaintiff,  which  he  still  owns.  He  was  a  director 
of  the  plaintiff  from  1877  to  1890,  and  was  its  president  from  1877  to 
1887.  A.  Caldwell  Belden  was  also  a  member  of  the  firm  of  Dennison, 
Belden  &  Co.  He  has  been  a  large  stockholder  of  the  plaintiff  from 
March  8,  1877,  to  the  present  time.  He  was  a  director  from  1877  to 
1890,  and  its  president  from  1887  to  1890.  Since  1872  a  steam  rail- 
road has  been  maintained  and  operated  by  the  Syracuse  Northern  Rail- 
road Company,  its  grantees,  and  the  defendant,  in  Marsh  street,  partly 
upon  that  portion  which  is  owned  in  fee  by  the  plaintiff.  From  the 
time  the  tracks  were  laid  in  Marsh  street  up  to  the  commencement  of 
this  action,  the  Syracuse  Northern  Railroad  Company  and  its  successors 
have  operated  the  railroad  therein  without  opposition  from  the  ci^^  of 
Syracuse,  and  it  has  in  various  ways  recognized  the  rights  of  the  defend- 
ant and  its  predecessors  to  operate  the  railroad  in  that  street,  and  has 
consented  to  such  use  of  the  street  by  the  defendant  and  its  predeces- 
sors. The  plaintiff  made  no  objection  to  such  use  of  Marsh  street  by 
the  defendant  and  its  predecessors  for  the  period  of  about  17  years,  and 
until  just  previous  to  the  commencement  of  this  action  in  1888.  The 
railroad  and  switches  in  that  street  are  lasting,  intended  for  continuous 
and  permanent  use,  and  the  defendant  threatens  and  intends  to  continue 
to  maintain,  use,  and  operate  said  railroad  and  switches.  The  defend- 
ant's main  track  is  laid  for  substantially  the  whole  distance  in  front  of 
plaintifi^s  premises  on  Marsh  street  upon  the  surface  of  the  street.  This 
action  was  commenced  December  7,  1888.  For  17  years  prior  to  this 
action  the  plaintiff  permitted  the  defendant  and  its  predecessors  to 
occupy  and  use  Marsh  street  for  railroad  purposes  in  the  manner  it  is 
now  used,  without  objection  on  the  part  of  the  plaintiff,  or  any  attempt 
to  restrain  such  use,  and  defendant,  its  predecessors  and  grantor,  spent 
large  sums  of  money  in  the  construction  and  maintenance  of  the  railroad 
therein. 

The  trial  court  found  as  inferences  to  be  drawn  from  the  facts  stated 
that  the  plaintiff  in  1873,  for  a  valuable  consideration,  gave  a  license  to 
the  Syracuse  Northern  Railroad  Company  to  use  Marsh  street  for  its 
tracks;  that  that  company,  its  grantees  and  successors,  acted  under  such 
license,  and  made  large  extensions  to  their  tracks,  at  great  expense, 
upon  the  faith  thereof,  and  relying  thereon,  to  the  knowledge  of  the 
plaintiff;  that  the  defendant  and  its  predecessors  from  the  acts  and  con- 
duct of  the  plaintiff  had  reason  to  and  did  understand  and  believe,  to 
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the  knowledge  of  the  plaintiff,  that  it  consented  to  and  acquiesced  in 
the  use  made  by  the  defendant  and  its  predecessors  of  Marsh  street  for 
railroad  purposes,  and  that,  in  consequence  thereof,  large  sums  of  money 
were  expended  by  the  defendant  in  the  construction  of  its  railroad  in 
Marsh  street,  to  the  plaintiff's  knowledge.  As  conclusions  of  law  the 
court  held  that  the  plaintiff  gave  the  defendant's  predecessor  a  license  to 
maintain  its  road  in  Marsh  street,  which  was  acted  on  by  the  defendant 
and  its  predecessors,  and  that  plaintiff  was  estopped  from  denying  such 
license  or  revoking  it;  that  its  acquiescence  in  the  use  of  Marsh  street 
for  17  years  rendered  the  plaintiff  guilty  of  such  laches  as  deprived  it 
of  the  right  to  maintain  this  action;  and  that  defendant  was  entitled  to 
judgment  dismissing  the  complaint,  with  costs. 

The  broad  questions  presented  upon  this  appeal  are:  First,  whether 
the  court  was  justified  by  the  evidence  in  finding  that  the  plaintiff  gave 
the  defendant  or  its  predecessors  any  such  license  to  enter  upon  its 
premises  in  this  street,  and  lay  and  maintain  its  tracks,  as  was  found 
by  the  trial  court,  or  as  would  estop  it  from  claiming  its  legal  rights  to 
the  land  in  question;  and,  second,  whether  by  its  acquiescence  in  the  use 
of  such  land  for  railroad  purposes  it  was  guilty  of  such  laches  as  would 
deprive  it  of  any  right  to  the  equitable  relief  sought  in  this  action.  The 
purpose  of  the  action  was  to  restrain  the  defendant  from  operating  its  road 
upon  that  portion  of  Marsh  street  which  was  upon  the  plaintiff's  premises, 
until  it  should  acquire  the  right  to  the  use  of  the  same,  and  for  damages 
previously  sustained  by  reason  of  the  defendant's  use  and  occupation 
thereof.  It  seems  to  be  well  settled  in  this  state  that  the  dedication  of 
land  to  the  use  of  the  public  as  a  street  or  highway  does  not  preclude 
the  owner  in  fee,  subject  to  the  public  easement,  from  maintaining  an 
action  against  a  railroad,  which,  without  his  consent  or  an  appraisal  of 
his  damages,  enters  upon  and  occupies  such  highway  with  the  track  of 
its  road.  Such  an  appropriation  of  the  highway  by  the  railroad  com- 
pany is  the  imposition  of  an  additional  burden  upon,  and  a  taking  of 
the  property  of,  the  owner  of  the  fee,  within  the  meaning  of  the  consti- 
tutional provision  which  forbids  such  taking  without  compensation. 
Williams  v.  Railroad  Co.,  16  N.  Y.  97;  Mahon  v.  Railroad  Co.,  24  N. 
Y.  658;  Wager  v.  Railroad  Co.,  25  N.  Y.  526;  Craig  v.  Railroad  Co., 
39  N.  Y.  404;  Henderson  v.  Railroad  Co.,  78  N.  Y.  423.  Where  a  rail- 
road is  unlawfully  constructed  in  a  street,  the  adjacent  owner,  whose 
title  extends  to  the  center,  it  would  seem,  has  three  remedies:  (1)  He 
may  bring  successive  suits  to  recover  his  damages;  (2)  he  may  bring  an 
action  in  equity  to  restrain  the  operation  of  the  road;  or,  (3)  when  the 
highway  has  been  exclusively  appropriated ,  he  may  maintain  ejectment. 
Uline  v.  Railroad  Co.,  101  N.  Y.  98,  4  N.  E.  Rep.  536.  That  in  cases 
like  this  a  suit  in  equity  may  be  maintained  to  restrain  the  defendant 
from  unlawfully  using  the  plaintiff's  land,  and  for  damages  sustained 
by  such  use,  is  well  established  by  the  authorities  in  this  state.  Hen- 
derson v.  Railroad  Co.,  78  N.  Y.  423;  Murdock  v.  Railroad  Co.,  73  N. 
Y.  579;  Shepard  v.  Railroad  Co.,  117  N.  Y.  442,  23  N.  E.  Rep.  30; 
Galway  v.  Railroad  Co.,  128  N.  Y.  132,  28  N.  E.  Rep.  479;  Lynch  v. 
Raibroad  Co.,  129  N.  Y.  274,  29  N.  E.  Rep.  316.     It  follows,  therefore, 
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that  the  plaintiff  was  entitled  to  the  relief  sought,  and  the  court  erred  in 
dismissing  the  complaint,  unless  the  plaintiff  was  estopped  from  enfor- 
cing its  right  against  the  defendant,  or  its  acquiescence  in  the  taking  and 
occupation  of  the  land  by  the  defendant  and  its  predecessors,  and  its 
laches  in  not  before  asserting  its  rights,  have  deprived  the  plaintiff  of 
the  right  to  maintain  this  suit.  This  leads  to  the  consideration  of  those 
questions. 

Did  the  plaintiff  perform  or  omit  to  perform  any  act  which  estopped 
it  from  asserting  its  right  afl  against  the  defendant  or  those  whose  inter- 
est it  represents?  That  the  owner  of  real  property  may,  by  a  course  of 
conduct  which  induces  other  persons  to  deal  with  it  without  informing 
them  of  his  claim,  debar  himself  from  asserting  his  title  to  their  injury , 
is  a  well-established  principle  of  the  law  of  estoppel.  In  Wendell  t. 
Van  Rensselaer,  1  Johns.  Ch.  844,  Chancellor  Kent  said: 

"There  is  no  principle  better  established  in  this  court,  nor  one  fonnded  on 
more  solid  considerations  of  equity  and  public  utility,  than  that  which  declares 
that  if  one  man  knowingly,  though  he  aoes  it  passively,  by  looking  on,  sufFera 
another  to  purchase  and  expend  money  on  land  under  an  erroneous  opinion  ol 
title,  without  making  known  his  claim,  he  shall  not  afterwards  be  permitted  tc 
exercise  his  legal  right  against  such  person.  It  would  be  an  act  of  fraud  and  in- 
justice, and  his  conscience  is  bound  by  this  equitable  estoppel. " 

In  the  late  case  of  Trustees  v.  Smith,  118  N.  Y.  641,  23  N.  E.  Rep. 
1002,  it  is  said: 

"The  general  rule  deduced  from  all  the  authorities  is  that  if  one  is  inducer 
to  purchase  land  by  tlie  acts  or  representations  of  another,  designed  to  influence 
his  conduct,  and  creating  a  reasonable  belief  on  his  part,  under  which  he  acts 
that  be  is  thereby  acquiring  a  yalid  title  to  the  same,  the  party  who  thus  has  in 
fluenced  him  is  estopped  from  setting  up  his  own  title,  existing  at  the  time  o 
the  purchase,  against  that  of  the  purchaser." 

*'To  authorize  the  findini;  of  an  estoppel  in  pais  against  tlie  legal  owner  of  lan< 
there  must  be  shown,  we  think,  either  actual  fraud,  or  fault  or  negligence  equiv 
alent  to  fraud,  on  his  part,  in  concealing  his  title;  or  that  he  was  silent  when  th 
circumstances  would  impel  an  honest  man  to  speak;  or  such  actual  interventio] 
on  his  part  as  to  render  it  just  that,  as  between  him  and  the  party  acting  upoi 
his  suggestion,  he  should  bear  the  loss."  Andrews,  J.,  in  Banking  Co.  ▼.  Due 
can.  86  N.  Y.  280. 

**The  vital  principle  [of  the  doctrine  of  estoppel  in  pais]  is  that  he  who.  b 
his  language  or  conduct,  leads  another  to  do  what  he  would  not  otherwise  hav 
done,  shall  not  subject  such  person  to  loss  or  injury  by  disappointing  the  ei 
pectations  upon  which  he  acted.  iSuch  a  change  of  position  is  sternly  forbic 
den.  It  involves  fraud  and  falsehood,  and  the  law  abhors  both.  ♦  *  *  K 
estoppel  can  be  created  by  mere  silence  or  acquiescence,  unless  there  are  aom 
special  circumstances  which  make  it  necessary  to  speak.  *  *  *  The  trne  rul 
seems  to  be — and  with  it  goes  the  later  and  better-considered  cases— that  tfa 
mere  presence  of  the  owner,  if  he  have  concealed  no  fact  of  which  he  was  ii 
formed,  and  which  the  purchaser  could  not  have  learned  by  the  use  of  re&soi 
able  diligence,  will  not  create  an  estoppel  unless  the  purchaser  can  show  tlii 
he  had  reason  to  suppose,  from  the  presence  of  the  owner,  that  he  sanctionc 
and  acquiesced  in  the  sale.  *  *  *  One  essential  element  of  every  equit&b 
estoppel  by  which  a  man  is  to  be  precluded  from  claiming  what  is  liis  own 
ignorance  on  the  part  of  the  purchaser  or  party  claiming  the  benefit  of  tl 
estoppel  as  to  the  true  state  of  the  title.  To  estop  a  vendor  of  real  estate  1 
statements  in  regard  to  the  effect  of  his  deed  or  extent  of  the  grant,  each  i^n 
ranee  on  the  part  of  the  purchaser  must  concur  with  knowledge  of  bis  title  ai 
willful  concealment  or  misrepresentation  in  regard  to  it  on  the  part  of  the  ve 
dor,  or  such  gross  negligence  or  indifference  to  the  rights  of  others,  as.  and 
the  circumstances,  to  be  equivalent  to  actual  and  premeditated  fraud.  It  mi 
also  appear  that  the  language  or  conduct  of  such  vendor  was  the  direct  lDda< 
ment  to  the  purchase  by  the  other  party,  and  that  the  purchaser  will  suffer  if  t 
vendor  ie  permitted  to  deny  it. "    lierm.  Estop.  ^§  934, 087,  M7, 940. 
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In  the  present  case  we  find  no  sufficient  evidence  to  justify  the  finding 
that  the  plaintiff  gave  the  defendant  or  its  predecessor  any  express  license 
to  enter  upon  or  construct  its  road  over  the  lands  in  question.  Nor  do 
we  think  any  such  license  is  to  be  presumed  or  implied.  It  must  be 
assumed,  thereibre,  that  the  defendant's  predecessor  entered  upon  the 
premises  in  question  without  authority,  and  was  a  trespasser  in  so  do- 
ing. While  it  was  thus  in  possession,  it  gave  a  mortgage  upon  all  the 
property  and  franchises  owned  by  it.  That  the  mortgage  in  fact  oo^ 
eied  the  land  in  question  is  not  pretended,  unless  it  was  included  therein 
by  reason  of  the  maps  made  by  that  company,  and  filed  June  12, 1871, 
and  August  5,  1872.  All  that  appeared  from  those  maps  was  that  the 
line  of  the  laiiroad  in  question  was  laid  through  Marsh  street.  We  can 
find  in  them  no  evidence  that  the  company  had  acquired,  or  even  be- 
lieved it  bad  acquired,  the  title  to  the  plaiutifif's  land  over  which  the 
tracks  were  laid,  or  from  which  the  purchaser  at  the  mortgage  sale  was 
justified  in  believing  that  the  title  was  in  the  company,  while  the  record 
disclosed  that  it  was  in  the  plaintiff.  The  record  was  constructive  no- 
tice to  the  purchaser  of  plaintifiHs  title,  especially  ae  tlie  mortgage  re- 
ferred to  the  maps,  deeds,  and  orders  to  show  what  title  the  railroad 
company  bad.  Surely  no  title  could  be  olaimed  from  tfaen^ere  fact  that 
it  appeared  upon  a  map  that  the  railroad  was  laid  on  the  plaintiff's 
land,  with  no  evidence  or  claim  that  it  had  been  otherwise  acquired. 
It  is  therefore  difficult  to  see  how  the  purchaser  under  that  mortgage 
could  have  supposed  or  believed  that  he  acquired  any  title  other  than 
that  which  had  been  actually  conveyed  to  or  acquired  by  the  railroad 
company  that  executed  the  mortgage.  It  is,  however,  claimed  by  the 
reepondent  that,  although  the  railroad  company  was  a  trespasser,  and 
the  purchaser  under  the  foreclosure  sale  acquired  no  legal  title  by  such 
purchase,  still  the  plaintiff  is  estopped  from  asserting  its  legal  title 
against  the  defendant,  because  the  plaintiff's  officers  knew  of  the  fore- 
closure proceedings  at  the  time,  knew  that  the  judgment  embraced  all  the 
property  owned  by  the  railroad  company,  knew  the  time  and  place  of  the 
sale,  and  that  all  the  property  of  the  railroad  company  was  sold  under  such 
judgment;  but  made  no  claim,  and  gave  no  notice  of  plaintiff's  title  to 
the  land,  until  about  the  time  of  the  commencement  of  this  action. 
Also,  because  the  defendant  was  a  purchaser  for  value,  and  had  sold  its 
bonds  and  stock  to  bona  fide  holders,  who  had  no  knowledge  of  any  de- 
fect in  the  defendant's  title  to  these  premises.  There  was,  however,  no 
proof  that  any  of  the  plaintiff's  officers  attended  the  foreclosure  sale,  or 
that  they  knew  or  understood  that  either  the  railroad  company  or  the 
purchaser  was  led  to  believe  or  believed  that  the  property  sold  included 
the  right  of  way  over  the  plaintiff's  land.  Neither  was  there  any  proof 
that  any  representation  whatever  as  to  such  right  was  made,  or  that  the 
company  sold  or  offered  for  sale  any  property  or  interest  save  that  which 
was  owned  by  it,  or  to  which  it  had  acquired  title  by  deed,  purchase,  or 
condemnation.  Nor  was  there  any  evidence  tending  to  show  that  the 
purchaser  was  in  any  way  deceived  or  mistaken,  or  that  he  did  not  aio- 
quire  all  the  title  he  supposed  he  would  under  such  sale,  or  was  not 
fully  apprised  of  the  facts  as  to  plaintiff's  title,  or  that  he  relied  upon 
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any  statement  made,  or  upon  the  omission  of  the  plaintiff  to  assert  its 
title,  in  making  such  purchase.  Under  these  circumstances,  we  think  it 
cannot  properly  be  held  that  the  plaintiff  was  estopped  by  the  transac- 
tions attending  the  mortgage,  its  foreclosure,  and  the  sale  under  it,  from 
asserting  its  title  to  the  land  in  question  against  the  defendant  or  any 
persons  that  it  represents  as  holders  of  its  bonds  or  stock. 

In  Rubber  Co.  v.  Rothery,  107  N.  Y.  810,  14  N.  E.  Rep.  269,  a  ri- 
parian owner  saw  the  owner  on  the  opposite  side  of  the  stream  erect- 
ing a  factory  and  digging  a  race,  which  she  knew  would  return  the 
water  diverted  from  the  stream  to  a  point  below  her  land,  and  it  was 
held  that  her  omission  to  object  in  any  way  to  the  proposed  diversion 
of  the  water  did  not  constitute  an  estoppel  barring  an  action  to  recover 
for  such  diversion,  and  the  court  said: 

"To  coDBtitute  it,  the  person  sought  to  be  estopped  must  do  some  act  or  make 
some  admission  with  an  intention  of  influencing  the  conduct  of  another,  or  that 
he  had  reason  to  believe  would  influence  his  conduct,  and  which  act  or  omission 
is  inconsistent  with  the  claim  he  proposes  now  to  make.  The  other  party,  too, 
must  have  acted  upon  the  strength  of  such  admission  or  conduct  In  cases  of  si- 
lence there  must  be  not  only  the  right,  but  the  duty,  to  speak,  before  a  failure  so 
to  do  can  estop  the  owner. " 

The  same  doctrine  was  considered  in  the  case  of  Viele  v.  Judson,  82 
N.  Y.  32,  where  it  was  held  that  to  sustain  an  estoppel  because  of  omis- 
sion to  speak  there  must  be  both  the  specific  opportunity  and  the  ap- 
parent duty  to  speak.  The  party  maintaining  silence  must  have  known 
that  some  one  was  relying  thereon,  and  was  either  acting  or  about  to  act 
as  he  would  not  have  done  if  the  truth  had  been  told.  A  similar  ques- 
tion arose  in  the  case  of  Leonard  v.  Spencer,  108  N.  Y.  888,  15  N.  E. 
Rep.  897.  In  that  case  it  was  held  that  the  fact  that  a  dam  had  been 
maintained  a  great  number  of  years,  and  that,  with  the  knowledge  of 
the  plaintiff,  and  without  objection  on  his  part,  the  defendants  had 
erected  a  large  factory,  in  place  of  a  former  one  destroyed  by  fire,  to  be 
and  which  was  operated  by  the  water  drawn  from  the  pond,  was  not 
such  an  acquiescence  on  his  part  as  precluded  him  from  maintaining 
the  action,  at  least  in  the  absence  of  evidence  that  defendants  took  some 
action  in  reliance  upon  the  silence  or  acquiescence  of  the  plaintiff.  So 
in  the  case  of  Chapman  v.  City  of  Rochester,  110  N.  Y.  273,  18  N.  E. 
Rep.  88,  where  the  defendant  constructed  a  series  of  sewers  which  dis- 
charged into  a  creek  above  the  plaintiff's  land,  without  objection  from  the 
plaintiff  while  the  work  was  progressing,  in  an  action  to  enjoin  the  city 
from  polluting  the  stream,  it  was  held  that,  in  the  absence  of  proof  that 
the  plaintiff  encouraged  the  adoption  by  the  defendant  of  its  system  of 
sewerage,  or  by  any  act  or  word  induced  it  to  so  direct  the  sewers 
that  the  flow  from  them  should  reach  his  premises,  plaintiff  was  not 
estopped  by  acquiescence.  In  discussing  the  doctrine  of  estoppel  in 
Thompson  v.  Simpson,  128  N.  Y.  291,  28  N.  E.  Rep.  627,  Andrews, 
J.,  says: 

''The  owner  of  property  which  another  has  assumed  to  convey  without  au- 
thority is  not  precluded  by  mere  silence  from  subsequently  claiming  it.  There 
must,  in  addition,  have  been  both  an  occasion  and  a  duty  to  speak,  and  it  must 
appear  that  the  omission  to  speals.  upon  opportunity  being  presented,  was  in- 
tentional, or  in  negligent  disregard  of  the  plain  dictates  of  conscience  and  jus 
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tice.  •  •  •  The  mere  fact  that  another  may  act  to  his  prejudice  if  the  true 
state  of  things  is  not  disclosed  does  not  render  silence  calpable,  and  mere  inaction 
in  such  a  case  Is  not  sufficient.  The  true  owner  owes  no  duty  of  actlye  diligence 
to  protect  the  other  party  from  injury.  There  must  be  a  standing  by  and  encour- 
agement, or  at  least  an  acquiescence,  on  the  part  of  the  true  owner  in  acts  incon- 
sistent with  his  right,  knowing  that  the  other  party,  acting  under  a  false  impres- 
8ioD»  is  about  to  do  what  will  result  in  his  injury.  *  •  •  The  security  of  legal 
titles  to  real  property,  and  the  uniform  policy  of  the  law,  require  that  the  doc- 
trine of  equitable  estoppel,  when  invoked  to  oar  the  assertion  of  a  legal  title  to 
land,  should  be  cautiously  applied,  and  only  when  the  grounds  for  its  application, 
are  clearly  and  satisfactorily  established. " 

Nor  do  we  think  the  plaintiff  was  estopped  from  asserting  its  title  to 
the  land  owned  by  it  in  Marsh  street  by  reason  of  its  sale  to  the  defend- 
ant's predecessor  of  an  adjacent  piece  to  enable  it  to  extend  its  tracks  to^ 
other  portions  of  the  city.  The  only  fact  shown  in  relation  to  the  trans- 
action, except  the  transfer  of  the  land  by  plaintiff,  and  the  use  made  of 
it  by  the  purchaser,  is  that  the  plaintiff  knew  when  the  purchase  wa» 
made  that  the  purchaser  intended  to  build  a  railroad  across  it.  This 
was  conceded.  These  facts  are  not,  we  think,  sufficient  to  estop  the 
plaintiff  from  asserting  its  title  to  its  lands  in  Marsh  street.  If  it  be  ad- 
mitted that  the  land  was  purchased  for  the  purpose  of  the  extension  of 
the  railroad  through  Franklin  street  to  the  tracks  of  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company,  and  that  the  extension  would 
be  useless  unless  the  tracks  in  Marsh  street  could  be  used,  yet  we  do  not 
perceive  how  those  facts  would  estop  the  plaintiff  from  claiming  its  title 
to  its  land  in  Marsh  street.  Surely  the  corporation  making  that  pur- 
chase knew  as  well  as  the  plaintiff  that  it  had  acquired  no  right  to  the 
land  in  question  by  condemnation  or  otherwise.  No  representations 
were  shown  to  have  been  made,  and  the  plaintiff's  silence  could  not 
have  in  any  way  misled  the  purchaser.  It  could  have  condemned  the 
plaintiff's  land  then  as  it  can  now.  We  are  unable  to  discover  any  prin- 
ciple upon  which  it  can  be  held  that  the  purchase  of  this  adjacent  prop- 
erty in  any  way  estopped  the  plaintiff  from  assorting  its  right  to  the 
property  in  question,  nor  do  we  find  anything  in  the  authorities  cited 
that  would  sustain  that  claim.  Hence  we  conclude  that  the  plaintiff 
neither  did  nor  omitted  any  act  which  estopped  it  from  asserting  its 
right  to  the  property  in  question  as  against  the  defendant  or  those  whom 
it  represents. 

The  respondent  seeks  to  uphold  the  judgment  in  this  case  upon  the 
principle  that  where  a  party  for  a  valuable  consideration  grants  to 
another  a  license  to  make  partial  use  of  his  land,  under  circumstances 
amounting  to  an  implied  contract  for  an  easement,  and  such  license  is 
executed,  and  large  sums  expended  by  the  licensee  upon  the  faith  and 
credit  thereof,  to  the  knowledge  of  the  licensor,  and  such  use  continued 
without  opposition  for  a  long  period  of  time  on  his  part,  the  latter  is 
estopped  from  asserting  his  rights  by  a  suit  in  equity;  and  cites  as  sus- 
taining this  doctrine  the  case  of  Wiseman  v.  Lucksinger,  84  N.  Y.  31; 
Cronkhite  v.  Cronkhite,  94  N.  Y.  323;  and  various  authorities  in  foreign 
jurisdictions.  The  cases  in  this  state  do  not,  we  think,  uphold  the  de- 
cision and  judgment  of  the  court  below.  An  examination  of  those  cases 
discloses  that  no  such  license  or  estoppel  will  be  held   to  exist  except. 

Digitized  by  VjOOQIC 


3S0  HKW   YOBM,  BUPPLBMSKT,  VOl.  22.  [Sup.  CL 

under  circumstanoea  which  would  make  the  assertion  of  a  legal  title 
operate  as  a  fraud  upon  the  persons  claiming  under  such  license  or  es- 
toppel. The  question  presented  hy  this  contention  of  the  respondent  is 
controlled  hy  the  doctrine  of  equitable  estoppel,  and,  as  we  have  already 
examined  that  doctrine,  so  far  as  it  is  applicable  to  the  facts  in  this  case, 
any  further  consideration  of  it  seems  unnecessary. 

This  brings  us  to  the  consideration  of  the  question  whether  the  plain- 
tiff has  lost  its  right  to  maintain  this  action  by  its  acquiescence  in  the  use 
of  the  land  in  question  by  the  defendant  and  its  predecessors,  and  its 
laches  in  not  sooner  asserting  its  rights.  The  opinion  of  the  trial  judge 
renders  it  manifest  that  the  ground  upon  which  it  was  held  that  the 
plaintiff  could  not  maintain  tl^is  action  was  that  the  relief  asked  for  was 
purely  equitable,  and  not  in  aid  of  or  to  enforce  a  legal  right.  It  must 
be  regarded  as  settled  in  this  state  that  the  doctrine  of  acquiescence  or 
laches  as  a  defense  to  an  equity  action  is  limited  to  actions  of  an 
equitable  nature  exclusively,  or  to  those  where  the  legal  right  has  ex- 
pired, or  the  party  has  lost  his  right  of  property  by  prescription  or  ad- 
verse possession;  and  that,  where  a  legcd  right  is  involved,  and  upon 
grounds  of  equity  jurisdiction  the  courts  have  been  called  upon  to  sus- 
tain the  legal  right,  the  mere  laches  of  a  party,  unaccompanied  hy  cir- 
cumstances amounting  to  an  estoppel,  constitute  no  defense.  Gal  way  v. 
Raikoad  Co.,  128  N.  Y.  132,  28  N.  E.  Rep.  479.  The  same  doctrine 
is  also  recognized  in  Calhoun  v.  Millard,  121  N.  Y.  69,  24  N.  E.  Rep. 
27;  Full  wood  v.  Full  wood,  9  Ch.  Div.  176;  In  re  Baker,  20  Ch.  Div. 
230.  We  cannot  agree  with  the  learned  trial  judge  in  his  conclusion 
that  this  suit  was  exclusively  equitable  in  its  nature.  The  action  was 
to  enforce  the  existing  legal  rights  of  the  plaintiff,  which  had  neither 
expired  nor  been  lost  by  prescription  or  adverse  possession.  The  relief 
rK)Ught  by  "the  injunction  of  the  court  and  its  alternative  damages  are  to 
be  deemed  a  substitute  for  the  ordinary  proceedings  for  condemnation, 
with  the  practical  difference  only  that  in  one  case  the  company  is  the 
moving  party  and  the  other  the  owner."  Finch,  J.,  in  American  Bank 
Note  Co.  V.  New  York  El.  R.  Co.,  129  N.  Y.  270,  29  N.  E.  Rep.  302. 
We  think  the  plaintiflfs  legal  rights  were  clearly  involved  in  this  action, 
and  that  the  mere  acquiescence  or  laches  of  the  plaintiff,  not  amounting 
to  an  estoppel,  constitutes  no  defense.  These  considerations  lead  to  the 
conclusion  that  the  trial  court  erred  in  dismissing  the  plaintiff's  com- 
plaint, and  that  the  judgment  appealed  from  should  be  reversed. 

Judgment  reversed  on  the  law  and  facts,  and  a  new  trial  ordered, 
with  costs  to  abide  the  event.     All  concur. 


(67  Hun,  341.) 

BEACH  ▼.  STERNE. 

(Bnpreme  Goart,  General  Term.  First  Department    Febnutry  17. 1896.) 

A-HBTTRATION  AND  AWARD— WhAT  CON8TrrtmL8  AH  A  WARD. 

A  document  by  an  arbitrator  which  reads,  "As  a  result,  the  arbitrator  de- 
cides that  B.  has  do  claim  on  S.,  and  that  the  amount  stipulated  as  being  due 
should  be  paid  by  B.  to  S.."  signed,  but  not  acknowledged,  by  the  arbitrator, 
as  required  by  Code  Civil  Proc.  $^  2372,  is.  in  matter  and  form,  merely  an  opin- 
ion, and  not  an  award  on  which  a  judgment  could  be  t^ntened^.  t 
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Appeal  from  special  term,  New  York  county. 

Arbitration  between  CharleB  F.  Beacb,  Jr.,  and  Simon  Sterne  in  re- 
spect of  a  claim  by  Beach  against  Sterne  for  an  accounting  of  professional 
fees.  From  a  judgment  entered  on  an  order  of  the  special  term  confirm- 
ing an  award  in  favor  of  Sterne,  Beach  appeals.     Affirmed. 

May  27, 1892,  the  parties  entered  ioto  an  arbitration,  purBuant  to  title  8  of  chap- 
ter 17  of  the  Code  of  Civil  Procedure.  The  arbitrator  toolK  the  e video ce.  and 
heard  the  argaments  offered  in  behalf  of  the  litigants.  Afterwards,  and  on  the  19th 
of  July,  1892.  he  wrote  the  attorneys  for  the  parties,  suggesting  "that  it  might  be 
advisable  to  decide  it  [the  controversy]  in  favor  of  one  party,  as  against  t)ie  other, 
withoutgivinganyreasons,  findings,  or  indulging  in  any  comments.  *  *  *  If  both 
parties  insist  upon  it,  I  shall  give  my  views. In  writing,  upon  the  various  issues.* 
The  attorney  for  Mr.  Sterne  replied.  "I  shall  be  entirely  satisfied  to  have  the  case 
of  Beach  v.  Sterne  decided  without  opinion. "  The  counsel  for  Mr.  Beach  wrote: 
''I  cannot  feel  that  it  would  be  just  to  my  client,  whether  the  decision  is  in  his 
favor,  or  against  him,  if  he  does  not  receive  from  you  a  full  statement  of  your 
view  of  the  case,  your  conclusions  as  to  the  facts,  and  the  reasons  which  have  led 
to  yoar  final  determination. "  August  Sd.  the  arbitrator  wrote  the  attorney  for 
Mr.  Beach,  that  he  had  been  out  of  the  city  for  three  or  four  days,  and  also  stated: 
''Prior  to  my  departure.  I  dictated  an  opinion  in  the  matter  of  Beach  v.  Sterne, 
deciding  adversely  to  your  client. "    On  the  same  day.  Mr.  Beach's  attorney  re- 

filed,  stating,  among  other  things:  "I  have  just  received  your  note  of  to-day. 
*  *  At  the  same  time,  I  cannot  help  feeling  that  Beach  is  entitled  to  the 
opinion  which  I  felt  it  my  duty  to  ask  yoa  to  give.  Will  you  liindly  have  your 
steno ^'rapber  make  a  copy  of  it,  and  inclose  it  to  him  [Beach]  at  his  office  in  the 
Mills  building?"  On  the  same  day  the  arbitrator  delivered  a  document  to  the  ap- 
pellant, which  he  acknowledged  under  the  date  of  August  8th,  as  follq>vs:  **1  have 
received  copy  of  your  opinion,  dated  August  3rd,  1892,  in  the  above  entitled 
matter.  Mr.  Turner,  who  went  away  on  his  vacation  before  the  opinion  reached 
us,  and  who  will  be  absent  until  about  the  first  of  September,  asked  me  to  write 
you,  for  him,  when  the  opinion  came  to  hand,  acknowledging  its  receipt,  and  re- 
questing you  to  do  him  the  favor  to  reserve  until  his  return  our  right  to  ask  for 
a  reargument.  We  shall,  if  Mr.  Turner,  upon  consideration,  determines  that  it 
is  proper,  make  such  a  motion  as  soon  after  he  gets  back  as  it  is  possible  to  pre- 
pare Uie  papers."  The  document  concludes  as  follows:  ''As  a  result,  the  arbi- 
trator decides  that  Mr.  Beach  has  no  claim  upon  Mr.  Sterne,  and  that  the  amount 
stipulated  as  being  due  should  be  paid  by  Mr.  Beach  to  Mr.  Sterne."  This  docu- 
ment was  signed  by  the  arbitrator,  but  not  acknowledged.  September  8. 1892,  the 
arbitrator  signed,  sealed,  and  duly  acknowledged  an  award,  as  required  by  section 
:;372  of  the  Code.  Afterwards  the  attorneys  for  Mr.  Sterne  moved,  on  notice,  at 
special  term,  for  an  order  confirming  the  award.  Mr.  Beach,  upon  an  affidavit 
made  by  himself,  setting  forth  substantially  the  foregoing  facts,  opposed  the  con- 
firmation, upon  the  ground  that  the  powers  of  the  arbitrator  ceased  upon  the  de- 
livery of  the  document  dated  August  8, 1892.  The  award  was  confirmed  at  special 
term,  aad  a  judgment  ordered. 

Argued  before  VAN  BRUNT.  P,  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

Herbert  B.  Turner,  for  appellant. 
E.  Ellery  Anderson,  for  respondent. 

FOLLETT,  J.  The  rule  is  well  settled  that,  when  an  arbitrator  has 
delivered  his  award,  his  power  is  at  an  end,  Flannery  v.  Saluigian,  134 
N.  Y.  85,  81  N.  E.  Rep.  819.  The  document  of  August  3d,  signed  by 
the  arbitrator,  discusses  the  question  of  fact  involved  in  the  litigation 
upon  the  decision  of  which  the  rights  of  the  parties  turned.  It  is,  in 
matter  and  form,  an  opinion,  and  differs  as  widely  i'rom  an  award  as  a 
judicial  opinion  does  from  a  formal  decision,  which  is  the  basis  of  the 
judgment  to  be  entered;  and  it  is  apparent  from  the  correspondence  be- 
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tween  the  arbitrator,  the  attorneys  for  the  parties,  and  Mr.  Beach,  that 
all  of  them  understood  that  it  was  intended  as  an  opinion.  They  all 
speak  of  it  as  such,  and  it  was  at  the  request  of  Mr.  Beach  and  his  at- 
torney that  a  written  opinion  on  the  merits  was  delivered.  The  opinion 
was  not  authenticated  in  the  mode  required  by  section  2372  of  the  Code, 
so  that  a  judgment  as  provided  for  in  the  submission  could  be  entered 
upon  it.  The  arbitrator,  at  the  request  of  the  appellant,  delayed  further 
action  until  after  the  Jst  of  September,  when  his  attorney  would  return 
to  the  city;  and  under  such  circumstances  he  should  not  be  heard  to 
say  that  the  opinion  was  a  formal  award,  and  that  the  arbitrator  was 
without  power  to  make  one  in  accordance  with  the  statutes.  Had  the 
document  of  August  3d  been  intended  by  the  arbitrator  to  be  a  final 
award,  and  delivered  to  the  parties  or  their  attorneys,  and  accepted  by 
them  as  such,  the  position  of  the  appellant  would  be  tenable.  But  it 
was  not  so  intended  by  the  arbitrator,  or  so  understood  by  counsel;  and 
the  judgment  entered  pursuant  to  the  order  of  the  special  term  should 
be  affirmed,  with  costs.     All  concur. 


(8  Misc.  Rep.  84.) 

YOUNG  et  al.  v.  FLOWER  et  al. 

(Supreme  Court.  Special  Term.  Suffolk  County.    February.  1893.) 

1.  Hkalth — Power  of  Local  Board. 

The  board  of  health  of  a  towo.  in  the  exercise  of  its  power  to  guard  against 
the  introductioDS  of  contagious  and  infectious  diseases,  may  not  only  isolate 
and  control  infected  persons  and  things  after  they  come  within  the  town,  but 
may  also  prevent  the  bringing  of  such  persons  or  things  within  the  town. 

2.  Samk— Health  Officer  of  Port  of  New  York— Powers. 

Under  Laws  1892,  c.  486,  which  vests  the  general  administration  of  the 
quarantine  establishment  of  the  port  of  New  York  in  the  health  officer,  and 
which  (article  18,  §  2)  empowers  him.  in  the  presence  of  immediate  danger, 
to  take  the  responsibility  of  applying  such  additional  measures  as  may  be 
deemed  indispensable  for  the  protection  of  the  public  health,  the  power 
granted  must  be  exercised  within  the  territorial  limits  of  tbe  jurisdiction  of 
the  officer,  and  the  emergency  must  actually  exist,  of  which  the  officer  is  not 
to  be  the  sole  judge,  and  the  act  done  must  be  fairly  and  reasonably  appro- 
priate for  the  emergency  that  has  arisen. 

8.  Same— Discretion. 

When  so  many  vessels  arrive  from  ports  infected  with  cholera  that  the  hos- 
pital accommodations  of  the  quarantine  establishment  are  inadequate  to  re- 
ceive people  sick  from  the  disease  or  exposed  to  danger,  an  emergency  has 
arisen,  within  the  meaning  of  such  statute;  and  the  questions  whether  the 
passengers  shall  be  detained  on  vessels  or  landed  and  isolated  is  one  resting  in 
the  discretion  of  the  health  officer,  as  is  also  the  selection  of  an  appropriate 
site  for  landing;  and,  in  the  absence  of  an  abuse  of  discretion,  his  decision 
in  this  respect  will  not  be  interfered  with  by  the  courts. 

4  Same— Territorial  Jurisdiction. 

Laws  relating  to  quarantine  in  the  port  of  New  Tork  are  not  local,  and  the 
health  officer  of  the  port  is  a  state  officer;  and  in  case  of  emergency  like  the 
above  he  has  the  power  to  go  outside  the  statutory  limits  of  the  port,  and 
land  passengers  temporarily  in  an  adjoining  county,  though  forbidden  to  do 
BO  by  the  local  board  of  health. 

&  Same — Permanent  Quarantine  Outside  of  Port. 

The  power  does  not  authorize  the  health  officer  to  hold  the  landing  place 
in  the  adjoining  county  as  a  permanent  annex  to  or  for  the  overflow  of  the 
quarantine  establishment  of  tne  port;  and.  if  the  probability  of  the  recur- 
rence of  such  an  emergency  can  be  foreseen,  it  is  the  duty  of  the  officer  %c 
increase  tho  local  quarantine  establishment,  so  that  it  will  meet  the  demands 

that  may  be  imposed  on  it  (^  r^r^r^]r> 
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Action  by  William  H.  Young  and  others,  oomposing  the  board  of 
health  of  the  town  of  Islip,  against  Roswell  P.  Flower,  William  T. 
Jenkins,  and  others,  for  an  injunction  to  restrain  the  landing  of  persons 
infected  with  cholera  on  Fire  Island.     Complaint  dismissed. 

The  prayer  for  relief  was  as  follows: 

''That  the  defendants  *  *  *  be  enjoined  from  bringing  to  the  Barf  Hotel 
*  *  *  any  person,  baggage,  clothing,  or  any  other  thing  the  subject  of  quar- 
antine, brought  from  any  vessel  or  quarantine  station  or  elsewhere,  or  any  per- 
son, matter,  or  thing  infected  or  supposed  to  be  likely  to  be  infected  with  chol- 
era,  or  from  using  said  Surf  Hotel    ♦    ♦    *    for  quarantine  purposes.    ♦    ♦    •  * 

A  preliminary  injunction  was  obtained  on  September  12,  1892,  from  a  single 
judge  at  special  term,  but  was  vacated  by  the  general  term  on  September  18. 
1892,  upon  the  ground  that  there  was  no  power  vested  in  a  single  judge  to  issue 
an  injunction  against  a  state  officer.  Code,  §  605.  The  defendant  Flower  is  the 
governor  of  the  state;  the  defendant  Jenkins  is  the  health  officer  of  the  port  of 
New  York. 

The  plaintiffs  founded  their  right  to  the  relief  demanded  upon  the  supposition 
that  they,  as  the  board  of  health  of  Suffolk  county,  had  a  right  to  legislate  re- 
specting matters  affecting  the  public  health  within  their  county;  and  particularly 
they  claim  that  they  had  a  right  to  make  the  order  of  September  10,  1892.  which. 
in  substance,  forbids  the  landing  of  passengers  from  cholera- infected  ships  ar- 
riving at  the  port  of  Kew  York  at  Fire  Island,  which  is  within  their  jurisdiction: 
and.  secondly,  upon  the  tbeory  that  quarantine  must  be  exclusively  maintained 
by  such  health  officer  "in  the  lower  bay  of  New  York,  not  on  Staten  island,  not 
on  Coney  island,  and  not  on  Long  island.  *'  On  the  10th  of  September,  1892. 
the  plaintiff  board  made  the  order  just  referred  to,  and  recited,  amon^  other 
things,  that  the  landing  of  such  passengers  would  be  dangerous  to  life  and  health 
and  to  the  public  health  and  safety  witbin  the  town  of  Islip.  and  thereupon  they 
formulated  a  resolution  "prohibiting  such  landing  under  a  penalty  of  $100  for 
every  passenger  so  landed,  and  authorized  the  chairman  of  the  board  to  appoint 
fifty 'special  sanitary  police  with  full  power  to  prevent  by  all  legal  means  such 
landing. "  The  two  theories  upon  which  the  plaintiffs  predicate  their  right  to 
maintain  this  action  were  challenged  by  the  defendants,  and  they  justified  their 
action  by  the  powers  given  by  chapter  486,  Laws  1892.  For  the  purpose  of  sim- 
plifying the  trial,  every  fact  deemed  necessary  for  the  consideration  of  the  court 
was*  agreed  upon. 

Fishel  &  Reed,  (George  W.  Wingate,  of  counsel,)  for  plaintiflf. 
William  H.  Clark,  Corp.  Counsel,  Charles  Blandy,  and  E.  J.  Freed- 
man,  for  defendants. 

CUIXEN,  J.  I  think  that  the  plaintiffs  can  maintain  this  action  if 
the  defendants'  acts  are  without  authority  of  law.  The  contention  that 
plaintiff's'  power  to  guard  against  the  introduction  of  contagious  and  in- 
fections diseases  is  limited  to  the  isolation  and  control  of  infected  per- 
sons or  things  after  they  come  within  the  town,  but  is  insuflScient  to 
prevent  the  bringing  of  such  persons  or  things  within  the  town,  proceeds 
on  a  very  technical,  and  to  me,  unsound,  interpretation  of  the  statute. 
The  order  made  by  the  plaintiffs  was,  therefore,  as  to  its  general  char- 
acter, within  the  scope  of  their  authority,  and  its  validity  must  be  tested 
by  the  powers  conferred  by  statute  on  the  defendant  the  health  officer 
of  the  port  of  New  York.  That  the  general  scheme  of  the  quarantine 
law  for  the  port  of  New  York  not  only  contemplates  that  the  hospital 
structures,  buildings,  and  wharves  for  quarantine  purposes  shall  be  lo- 
cated only  in  the  lower  bay  of  New  York,  and  not  on  the  adjoining  lands 
of  Staten  island,  Long  island,  or  Coney  island,  but  forbids  the  acquisi- 
tion of  land  as  a  site  for  such  purposes  in  any  other  place,  is  not  only 
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dearly  apparent  from  the  statute  itself,  but  was  expressly  decided  by 
this  court  in  Seguine  v.  Schultz,  31  How.  Pr.  398,  Barnard,  J.,  presid- 
ing. That  decision  would  be  controlling  on  me  if  I  had  any  doubt  as 
to  the  proper  construction  of  the  law,  but  in  that  decision  I  entirely 
concur.  That  the  detention  of  persons  who  may  have  been  subject  to 
infection  from  contagious  diseases  is  a  part  of  the  quarantine  system  to 
the  same  extent  as  the  isolation  and  care  of  those  actually  ill  with  such 
disease  was  also  decided  in  the  case  cited.  The  only  proper  authority 
for  the  detention  of  such  persons  is  that  it  is  a  part  of  the  quarantine. 
I  am  entirely  clear  that  there  is  no  power  in  the  quarantine  officers  to 
locate  any  part  of  the  permanent  quarantine  establishment  within  Saf- 
folk  county,  but  this  view  does  not  control  the  disposition  of  the  present 
case.  By  the  existing  law  (chapter  486,  Laws  1892)  the  general  ad- 
ministration of  the  quarantine  establishment  of  the  port  of  New  York 
is  vested  in  the  health  officer.  B}^  section  13,  art.  2,  of  the  statute 
cited,  it  is  provided  that  '^he  shall,  in  the  presence  of  immediate  danger, 
take  the  responsibility  of  applying  such  additional  measures  as  may  be 
deemed  indispensable  for  the  protection  of  the  public  health."  I  agree 
with  the  contention  of  the  plaintiffs'  counsel  that  such  a  power  granted 
in  general  terms  must  be  exercised — First,  within  the  territorial  limits 
of  the  jurisdiction  of  such  officer;  and,  second,  that  the  emergency  must 
actually  exist,  of  which  the  officer  is  not  to  be  the  sole  judge;  and  that 
the  act  done  or  power  sought  to  be  exercised  must  be  fairly  and  reason- 
ably appropriate  for  the  emergency  that  has  arisen.  But  the  power  ex- 
isting by  common  law  in  even  private  individuals  in  the  case  of  impend- 
ing calamity  from  a  pestilence  or  fire  is  great.  In  Russell  v.  Mayor,  2 
Denio,  474,  it  is  said: 

"The  best  elementary  writers  lay  down  the  principle,  and  adjudications  have 
for  centuries  sustained,  sanctioned,  and  upheld  it,  that  in  case  of  actual  neces 
Bity  to  prevent  the  spreading  of  a  iSre,  the  ravages  of  a  pestilence,  or  any  other 
great  public  calamity,  the  private  property  of  any  Individual  may  be  lawfully  de 
stroyed  for  the  relief,  protection,  or  safety  of  the  many,  without  subjecting  the 
actors  to  personal  responsibility  for  the  damages  sustained.  * 

In  fact,  there  is  no  liability  even  in  the  public  to  indemnify  the  own- 
er of  property  for  such  destruction,  except  as  created  by  statute.  Mayor 
V.  Lord,  17  Wend.  285.  L^islation  has  now  largely,  if  not  wholly, 
removed  this  right  from  private  individuals,  and  intrusted  it  to  public 
officers,  and  also  provided  for  compensation  from  the  public  treasury, 
so  that  one  may  not  suffer  without  indemnity  for  the  relief  of  the  many. 
I  refer  to  the  extent  of  the  natural  right  of  the  community  to  show  that 
the  power,  when  intrusted  to  a  public  officer,  should  not  be  construed 
as  limited  by  too  narrow  bounds. 

It  seems  to  me  that  an  emergency  had  fairly  occurred,  within  the 
meaning  of  the  statute.  So  many  vessels  had  arrived  from  ports  in- 
fected with  cholera  that  the  hospital  accommodations  of  the  quarantine 
establishment  had  become  inadequate  to  receive  people  sick  from  the 
disease  and  those  who  had  been  exposed  to  danger.  This  is  conceded 
by  the  agreed  statement  of  facts.  Persons  who  had  been  subjected  to 
the  influence  of  contagion  had,  therefore,  to  be  either  detained  on  the 
infected  ships,  or  other  ships  be  obtained  as  a  place  for  their  detention. 

Digitized  by  VjOOQIC 


Sup.  Ct]  TOUJffQ  V.  FLQWEB.  335 

or  it  was  necessary  to  land  and  isolate  them  at  some  other  point  than 
that  provided  by  the  statute  for  permanent  quarantine  purposes.  Cer- 
tainly, not  only  a  regard  for  the  lives  and  health  of  such  passengers 
themselves,  but  regard  for  public  health,  required  that  such  persons 
should  not  unnecessarily  be  longer  subjected  to  the  danger  of  contagion. 
The  question  between  vessels  and  a  landing  place  was  a  fair  subject  for 
the  exercise  of  discretion  by  the  health  officer,  and  the  statement  of  facts 
does  not  show  that  the  officer  had  any  vessels  available  for  the  purpose 
of  floating  hospitals,  or  places  of  detention,  other  than  one  steamboat. 
It  seems  to  me  that  in  the  contingency  that  had  actually  arisen  the  health 
officer  was  justified  in  securing  some  appropriate  site  for  the  temporary 
landing  and  isolation  of  these  passengers,  and  I  cannot  say  that  the  site 
selected  was  inappropriate.  Several  site^r  were  presented.  Each  had 
advantages,  and  each  was  subject  to  disadvantages,  and  it  was  for  the 
health  officer  to  determine  which  was  preferable.  If  the  hospitals  of  the 
quarantines  should  take  fire,  surely  the  health  officer  might  land  their 
occupants.  Here  the  emergency  was  not  so  great  or  immediate  as  the 
one  suggested,  but  still  I  think  it  was  real  and  substantial.  All  this 
proceeds  on  the  theory  that  the  health  officer  acted  within  his  territorial 
jurisdiction,  for  an  emergency  as  to  a  matter  of  public  health  oooorring 
in  one  town  or  county  would  not,  without  l^islative  authority,  author- 
ize the  local  authorities  to  enter  within  the  limits  of  another  town  or 
county;  otherwise  I  fear  many  localities  would  be  disposed  to  impose 
their  hospitals  or  pesthouses  upon  their  neighbors.  In  the  case  of 
People  V.  Piatt,  117  N.  Y.  159,  22  N.  E.  Rep.  937,  the  defendant  was 
ousted  from  the  office  of  commissioner  of  quarantine  on  the  ground  of 
his  residence  in  the  county  of  Tioga.  The  decision  did  not,  however,  pro- 
ceed on  the  ground  that  the  office  was  a  local  one,  but  because  the  office 
was  statutory,  and  it  was  within  the  power  of  the  legislature  to  pre- 
scribe the  conditions  of  eligibility  to  its  enjoyment,  the  statute  providing 
that  such  officers  should  be  residents  of  the  metropolitan  police  district. 
In  Ferguson  v.  Ross,  126  N.  Y.  469,  27  N.  E.  Rep.  954,  it  was  de- 
cided that  an  act  to  prevent  the  deposit  of  carrion,  dredged  materials, 
etc.,  in  New  York  bay  and  the  North  and  East  rivers  was  not  local,  but 
general-     In  the  opinion  there  delivered  by  Judge  Andrews  it  is  said: 

"But  are  laws  regulating  quarantine  in  the  port  of  New  York,  or  the  landing  of 
emigrants  therein,  local  in  the  same  sense  as  laws  relatinsj  to  city  courts,  or  to  a 
particular  highway  or  street?  The  eighth  section  of  the  act  of  1886  was  man- 
ifestly enacted  for  the  protection  of  the  harbor  of  New  York  in  the  interest 
of  commerce  and  navigation.  The  citizens  of  New  York  city  may  possibly 
have  a  greater  stake  in  the  matter  than  citizens  in  other  localities,  but  the  do- 
struoiion  or  serious  impairment  of  the  harbor  of  New  Y'ork  would  directly 
affect  the  prosperity  of  the  state.  It  would  impair  the  revenues,  imperil  its 
system  of  river,  canal,  and  railroad  transportation,  and  it  is  not  too  much  to  say 
tLat  every  industrial  interest,  agricultural  or  mechanical,  would  feel  its  blight- 
ing influence.  A  law  having  for  its  object  the  protection  of  navigation  in'the 
harbor  of  New  York  is.  we  think,  general,  and  not  local.  The  act  is  limited 
territorially,  but  the  subject  is  both  public  and  general. " 

I  think  that,  under  the  principle  thus  declared,  the  health  ofScer  must 
be  considered  a  state  officer.  This  was  the  view  entertained  by  the 
general  term  of  this  court  when  it  vacated  the  preliminary  injunction 
granted  in  this  action.     Hence  if,  under  the  stress  of  exigency,  tbo 
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health  officer  could,  in  the  disposition  of  persons  suffering  from  disease 
or  subject  to  contagion,  go  at  all  beyond  the  express  area  provided  for 
that  purpose  by  the  statute,  he  could  go  to  Suffolk  county  as  well  as  to 
any  other  portion  of  the  state.  This  view  does  not  authorize  the  quaran- 
tine authorities  to  hold  Fire  island  as  an  annex  to  or  for  the  overflow 
of  the  quarantine  establishment  of  the  port  of  New  York.  This  would 
plainly  be  illegal  under  the  existing  statute.  If  the  probability  of  the 
recurrence  of  the  condition  existing  last  fall  can  be  foreseen,  it  is  the 
duty  of  such  authorities,  under  the  existing  law,  to  increase  the  local 
quarantine  establishment  so  that  it  will  meet  the  demands  that  may  be 
imposed  on  it.  But  this  litigation  presents  only  the  question  of  the 
right  to  land  passengers  at  the  particular  time  it  was  done, — in  Septem- 
ber last.  For  the  reasons  given  I  think  this  act  was  in  the  power  of  the 
health  officer,  and  the  complaint  should  be  dismissed. 


GROUT  V.  COTTRELL. 

(Supreme  Court,  General  Term,  Fourth  Department.    February,  1893.) 

1.  Malicious  Proseoutiok— Probable  Cause— fiviDBNCB. 

In  an  action  for  malicious  prosecution,  it  appeared  that  defendant  had 
caused  plaintiff's  arrest  for  tbe  larceny  of  a  piece  of  shafting!:  and  a  belt  used 
in  defendant's  sawmill,  which  plaintiff  occupied  under  a  verbal  lease.  Before 
the  arrest,  plaintiff  and  defendant  became  involved  in  a  quarrel  as  to  their 
rights  in  the  mill.  Plantiff  testified  that  he  had  dropped  the  shafting  into 
the  sawdust  and  hidden  the  belt,  because  he  had  been  annoyed  by  boys 
running  the  mill  in  his  absence.  There  was  conflicting  evidenoB  that 
defendant  maliciously  instituted  the  criminal  proceedings  to  harass  plaintiff, 
and  force  his  removal  from  the  mill.  HM,  that  it  was  proper  to  submit  the 
question  of  probable  cause  to  the  jury.  Wass  ▼.  Stephens,  28  N.  £.  Rep.  21, 
128  N.  Y.  128.  followed. 

^  Harhlbss  Error— AniiissiON  of  Evidence. 

Defendant,  in  an  action  for  malicious  prosecution,  was  not  prejudiced  bv 
the  admission  of  the  docket  of  the  justice,  since  deceased,  to  prove  proceedf- 
ings  in  the  criminal  case,  where  the  material  facts  shown  by  it  appear  in 
testimony  before  objection  was  made  to  the  admission  of  the  docket. 

Merwin.  J.,  dissenting. 

Appeal  from  circuit  court,  Cortland  county. 

Action  by  Arthur  S.  Grout  against  John  B.  Cottrell  to  recover  dam- 
ages for  malicious  prosecution.  From  a  judgment  entered  on  a  verdict 
in  favor  of  plaintiff  for  $700,  and  from  an  order  denying  a  motion  for 
a  new  trial,  on  the  case  and  exceptions,  defendant  appeals.     Affirmed. 

From  the  evidence  it  appears  that  in  the  year  18S8  the  defendant  was  the 
owner  of  a  sawmill  and  gristmill  in  the  town  of  Scott.  Cortland  countv,  and 
that  some  arrangement  was  entered  into  between  the  plaintiff  and  defendant  in 
respect  to  the  plaintiff's  occupation  of  the  mill  property,  and  under  that 
arrangement  the  plaintiff  entered  into  possession,  and,  as  he  testifies,  under  a 
verbal  lease  for  the  use  of  it  for  one  year  from  the  spring  of  1888  until  tbe 
spring  of  1889,  unless  the  same  should  be  sooner  sold  by  the  defendant.  Some 
controversy  arose  about  the  18th  of  November,  1888.  between  the  parties  as  to 
the  plaintiff's  possession  and  rights;  and  tbe  defendant  and  the  plaintiff  had  a 
sharp  altercation,  exhibiting  heated  temper,  and  using  warm  words  toward  each 
other  in  respect  to  their  rights  in  the  premises.     On  the  24th  of  November. 
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1888.  the  defendant  claimed  to  have  "misBed  from  their  accastomed  places  a 
piece  of  shafting,  weighing  about  fifty  pounds,  used  in  running  the  saw:  alto 
a  belt  used  for  the  same  purpose. "  He  also  claimed  that  he  had  made  inquiry 
in  respect  to  the  same,  and  had  been  informed  by  one  Sweet  that  the  plaintiff 
"told  him  that  he  had  taken  care  of  that  shaftin|f  and  belting,  and  would  like  to 
see  Cottrell  get  them.  **  The  defendant  applied  to  a  Justice  of  the  peace  in  the 
town  for  a  criminal  warrant,  and  obtained  the  same  on  his  complaint,  and  caused 
the  arrest  and  prosecution  of  the  plaintiff  for  the  alleged  crime  of  larceny.  The 
plaintiff,  having  been  arrested,  was  taken  before  the  magistrate,  and  pleaded  not 
guilty.  An  adjournment  was  taken  for  two  davs,  and  the  plaintiff  went  to  the 
village  of  Cortland,  and  consulted  a  lawyer,  and  returned  on  the  adjourned  day, 
to  wit.  the  26th  of  November,  and  asked  for  a  venire,  and,  without  counsel,  pro- 
ceeded to  the  trial  before  a  Justice  and  a  Jury,  and  a  verdict  of  not  guilty  was 
rendered,  and  entered  in  the  Justice's  minutes,  and  the  plaintiff  then  was  dis- 
charged. The  plaintiff,  at  the  trial  before  the  Justice,  ana  upon  the  trial  at  the 
circuit,  gave  evidence  tending  to  show  that,  having  been  annoyed  by  '*tho  boys" 
running  the  mill  in  his  absence,  be  dropped  the  piece  of  shafting  into  the  saw- 
dust beneath,  and  had  hidden  the  belt,  tie  also  claimed  the  right  to  do  so  as  the 
lessee  of  the  premises,  having  the  possession,  control,  and  management  thereof, 
under  the  arrangement  made  with  the  defendant,  and.  upon  the  trial  of  this 
action,  gave  evidence  tending  to  show  that  after  the  quarrel  between  the  parties, 
which  commenced  about  the  18th  of  November,  the  defendant  maliciously 
loatitoted  the  criminal  proceedings,  and  caused  his  arrest,  for  the  purpose  of 
harassing  the  plaintiff,  and  of  forcing  his  removal  from  the  premises  in  ques- 
tion. Upon  many  of  the  main  features  of  the  controversy  between  the  parties. 
the  evidence  was  conflicting. 

Ai^ued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

B.  A.  Benedict,  for  appellant. 
A.  P.  Smith,  for  respondent. 

HARDIN,  P.  J.  Upon  the  evidence  given  upon  the  trial,  the  court 
committed  no  error  iti  refusing  to  grant  a  nonsuit,  and  in  submitting 
the  questions  arising  upon  the  evidence  to  the  jury.  Wass  v.  Stephens, 
128  N.  Y.  123,  28  N.  E.  Rep.  21.  In  the  case  just  cited,  Andrews,  J., 
in  delivering  the  opinion,  said: 

"There  was  at  least  evidence  to  go  to  the  jury  upon  both  the  questions  of 
probable  cause  and  malice.  While  it  is  true  that  what  constitutes  probable 
cause,  where  an  arrest  has  been  made,  does  not  depend  upon  the  question 
whether  an  offense  has  been  actually  committed,  or  upon  the  innocence  of  the 
accused,  but  upon  the  prosecutor's  belief  of  his  guilt,  based  upon  reasonable 
grounds.  (Underwood  v.  Carnejr,  1  Cush.  288;  Fagnan  v.  Knox,  66  N.  Y.  525,) 
nevertheless,  applying  this  test  m  this  case,  the  jury  were  justified  in  their  con- 
clusion that  the  defendant  had  no  reasonable  ground  for  believing  that  the  charge 
made  by  him  was  true. " 

The  learned  counsel  for  the  appellant  calls  our  attention  to  Anderson 
V.  How,  116  N.  Y.  336,  22  N.  E.  Rep.  695.  Attention  was  given  to 
that  case  by  Andrews,  J.,  in  the  opinion  from  which  we  have  just 
quoted,  and  we  need  make  no  further  comment  to  it. 

2.  Appellant  urges  that  it  was  error  to  admit  the  justice's  docket  in 
evidence  to  prove  proceedings  in  the  criminal  case.  The  justice  was 
dead,  and  hisdocketwas  produced  by  the  town  clerk,  and,  upon  an  inspec- 
tion of  the  contents  thereof,  nothing  is  found  therein  beyond  the  formal 
entries  of  the  issuance  of  the  warrant  on  the  24th  of  November,  1888; 
the  arrest  and  the  return  of  the  prisoner;  his  plea  of  not  guilty;  that  sub- 
poenas were  issued  to  both  parties;  that  an  adjournment  was  had  to  the 
^6th  of  November;  and  that  on  the  26 tb  of  November  a  venire  was  is- 
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sued,  and  a  jury  summoned,  and  trial  had;  and  the  names  of  the  jurors; 
the  names  of  the  witnesses  sworn;  and  the  verdict  returned  November 
27th  of  not  guilty;  and  that  the  defendant  was  discharged.  All  the  ma- 
terial facts  shown  by  the  record  appear  in  the  testimony  before  the  ob- 
jection and  exception  had  been  taken  to  the  admission  of  the  docket. 
We  are  therefore  of  the  opinion  that  the  exception  presents  no  preju- 
dicial error. 

3.  When  plaintiff  was  upon  the  stand,  be  testified  that  he  purchased 
the  mill  of  the  defendant  27  years  previous,  and  that  he  paid  interest 
on  $3,000  for  upwards  of  20  years.  The  evidence  was  objected  to,  and 
the  court  observed:  "That  may  stand, — that  he  paid  a  portion  of  it,** 
An  exception  was  taken.  When  the  defendant  was  upon  the  stand,  fais 
counsel  proposed  to  show  the  value  of  the  property  to  be  $4,500  when 
he  purchased  it,  in  1869.  The  court  observed:  "I  don't  think  it  is  im- 
portant on  either  side.  I  don't  think  the  subject  is  competent.  I  will 
strike  that  evidence  of  value  and  payments  out  if  there  is  any  impor- 
tance to  it."  Thereupon  the  defendant's  counsel  observed:  '^What  we 
propose  to  show  is  that  the  property  was  worth  $4,600,  and  eoet  this 
man  that."  Thereupon  the  court  observed:  "I  don't  think  it  is  compe- 
tent. I  will  strike  out  the  plaintififs  evidence  of  what  he  paid,  for  the 
purpose  of  saving  rights  that  you  have  in  the  matter;  the  amount  they 
paid;  statements  who  paid  it."  Thereupon  the  plaintiff's  counsel  ob- 
served: "I  thought  it  was  competent  to  show  his  good  faith  in  the  mat- 
ter; that  he  bought  the  property,  and  kept  it  for  quite  a  long  time." 
The  case  then  states,  viz:  "The  Court,  to  plaintiff^s  counsel:  Do  you  in- 
sist on  his  evidence  stating  the  amount  he  paid?  Plain tiff^s  counsd :  Yes, 
sir.  The  Court:  Then  I  think  I  will  let  it  stand,  and  let  in  the 
other,  and  give  you  an  exception."  Thereupon  the  defendant's  coun- 
sel propounded  the  following  question:  "Now,  you  may  state  what  that 
property  was  worth.  Answer.  $4,500, — a,  little  over  $4,600.  (Asked 
to  strike  out  the  amount  he  paid.)  The  Court:  I  refuse  to  strike  it  out 
on  the  ground  you  insisted  on,  the  evidence  being  kept  in  that  the  court 
says  is  incompetent."  We  think,  under  the  circumstances,  the  defend- 
ant could  not  complain  of  the  rulings  made  by  the  court  on  the  subjects 
embraced  therein. 

4.  Appellant's  learned  counsel  has  called  our  attention  to  some  other 
exceptions  taken  during  the  progress  of  the  trial.  After  a  careful  ex- 
amination of  the  case  and  the  questions  made  in  respect  to  the  excep- 
tions, we  are  of  the  opinion  that  no  error  is  presented  warranting  an 
interference  with  the  trial. 

6.  We  are  urged  by  the  learned  counsel  for  the  appellant  to  rule  and 
hold  that  the  verdict  is  excessive.  It  was  delivered  by  a  jury  after  a 
full  consideration  of  all  the  circumstances  disclosed  by  the  evidence  bear- 
ing upon  the  intent,  motive,  and  acts  ofthe  defendant,  and  after  a  chaise 
made  in  respect  to  the  evidence,  which  presented  the  law  quite  as  favor- 
able to  the  defendant  as  he  was  entitled  to  have  the  same  delivered,  and 
the  question  of  damages  was  one  fairly  within  the  discretion  of  the  jury. 
We  are  disposed  to  say,  as  the  court  said  in  Kingsland  v.  Mayor,  etc, 
(Sap.)  16  N.  Y.  Supp.  232. 
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"Undarthe  droomstanoefl  of  the  ease,  the  amount  awardod  l^lho  Joiy  wai 
not  ozcesdive.  and  on  going  over  the  whole  record  we  find  nothiaf  wliatoTer  which 
ihoald  induce  us  to  reverse  the  Judgment  entered  below.  * 

Judgment  and  order  affirmed,  with  oosts. 
MARTIN,  J.,  conours.     MERWIN,  J.,  dissents 


DAVIS  T.  WILLia 

fBnprame  Ooart,  General  Term,  Fourth  Department    Ftobraafy,  IML) 

t  Affeaij— Rbtibw  ov  Facts. 

To  bring  op  a  case  for  review  on  the  facts,  there  most  be  a  motion  for 
a  new  trial,  an  order  denying  it,  and  an  appeal  therefrom. 
1  Bame— Hakmt.bus  Ebbobt— AoKisaioiT  of  Improper  Btidbivob. 

Where  evidence  of  a  fact  has  been  admitted  without  objection,   the 
admission  of  further  evidence  as  to  such  fact,  though  erroneous,  is  error 
without  prejudice. 
8b  WrrNXfls—EzAioHATian— Facts  Assckbd  bt  Qubstion. 

On  an  issue  as  to  whether  a  contract  between  defendant  and  a  third 
person,  under  which  plaintiff  claimed  as  assignee,  had  been  rescinded  by 
mutual  consent  prior  to  such  assignment,  defendant  was  asked,  on  cross- 
examination,  **  What  time  was  this  pretended  or  alleged  cancellation  of  the 
contract?"  Held,  that  the  question  was  not  objectionable  on  the  ground 
that  it  assumed  the  contract  was  a  pretended  one. 

4.   8aVB— lUPEACHMSNT. 

A  witness  examined  to  impeach  plaintiff's  character  testified  that  he 
would  not  believe  plaintiff  under  oath  **a8  soon  as  he  would  men  in  gen- 
eral." On  cross  examination  witness  was  asked  if  good  men  were  not 
spoken  ill  of  there,  (meaning  the  town  where  plaintiff  lived.)  and  if  he 
had  not  heard  as  good  men  as  plaintiff  berated.  Held  that,  though  such 
questions  might  properly  have  been  excluded,  their  admission  was  not 
such  error  as  would  require  a  reversal  of  the  verdict. 

Appeal  from  Delaware  county  court. 

Action  by  Edward  J.  Davis  against  Warren  Q.  Willis  to  recover  the 
value  of  certain  bay  alleged  to  have  been  converted  by  defendant.  From 
a  judgment  for  plaintifP,  defendant  appeals.     Affirmed. 

In  the  notice  of  appeal,  dated  March  10,  1802,  from  the  Judgment  entered  on 
the  4th  of  March,  1802,  it  is  stated:  **And  appellant  intends  to  briuR  up  for 
review  upon  such  appeal  the  order  herein,  dated  the  20th  day  of  October. 
1891."  No  such  order  is  found  in  the  appeal  book.  Plaintiff's  complaint 
alleges  that  the  plaintiff  was  the  owner  of  20  tons  of  hay,  on  the  so-called 
''Oliver  Baxter  Farm,"  in  the  town  of  Masonville.  Delaware  county,  N.  Y., 
worth  $10  per  ton;  that  the  defendant  converted  said  hay  to  his  own  use,  to 
the  plaintiff's  damage  of  $200.  The  action  was  brought  in  the  justice's  court, 
and  in  the  defendant's  answer  it  is  alleged  that  in  February,  1886,  he  sold  to 
one  Hiram  Vanderhule.  by  a  written  contract,  certain  lands  belonging  to  the 
defendant;  and  that  subsequently  the  contract  was  forfeited  and  declared  void. 
and  it.  and  all  rights  under  it,  surrendered  by  Vanderhule  to  the  defendant 
prior  to  the  time  named,  etc  The  action  was  tried  in  a  justice's  court,  and 
a  verdict  was  rendered  for  the  plaintiff  of  $50.  An  appeal  was  taken  to  the 
county  court,  and  it  was  tried  there  in  March,  1888,  ana  a  verdict  was  recov- 
ered for  the  plaintiff  of  $120.  An  appeal  was  taken  to  this  court,  and  the 
Judgment  was  reversed,  principally  on  the  ground  that  an  error  was  com- 
mitted by  the  trial  judge  in  the  course  of  his  charge  to  the  jury.  The  cause 
was  ai^ain  tried  in  tne  county  court  on  the  19th  of  October,  1891,  resulting  in 
a  verdict  for  the  plaintiff  for  $120.76.  Judgment  was  entered  thereon,  and 
the  appeal  therefrom  was  taken  to  this  court 
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Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ 

Warren  Q.  Willis,  in  pro.  per. 
James  R.  Baumes,  for  respondent. 

HARDIN,  P.  J.  Upon  the  appeal  before  us,  the  appellant  is  no 
entitled  to  have  us  review  the  facts,  and  determine  whether  the  verdic 
was  against  the  weight  of  evidence,  as  there  is  no  order  denying  a  motiai 
for  a  new  trial  in  the  appeal  book.  Matthews  v,  Mayberg,  63  N.  Y 
656;  Hume  V.  Mayor,  74  N.  Y.  268;  Burger  v.  Burger,  111  N.  Y.  62€ 

19  N.  E.  Rep.  99,  21  N.  E.  Rep.  50;  Homeyer  v.  Wool  Co.,  (Sup, 

20  N.  Y.  Supp.  814;  Smith  v.  Simmons,  (Sup.)  21  N.  Y.  Supp.  4'i 
Carlson  v.  Winterson,  (City  a.  N.  Y.)  20  N.  Y.  Supp.  897.  Therein 
however,  an  order  in  the  appeal  book,  made  at  the  close  of  the  first  tris 
in  the  county  court,  which  we  reversed  on  the  former  appeal.  57  Hur 
200,  10  N.  Y.  Supp.  883.  That  order  cannot  be  considered  i 
reviewing  the  last  trial.  We  have,  therefore,  before  us,  on  this  appea 
only  the  exceptions  taken  during  the  trial,  as  the  appellant's  appei 
from  the  judgment  is  only  effectual  in  bringing  them  before  us.  Bo< 
V.  Insurance  Co.,  64  N.  Y.  236;  Railroad  Co.  v.  Ebling,  100  N.  ^ 
98,  2  N.  E.  Rep.  878.  The  trial  seems  to  have  proceeded  in  acoorx 
ance  with  the  views  expressed  in  our  opinion  on  the  former  appea 
57  Hun,  200,  10  N.  Y.  Supp.  883.  In  presenting  the  case  to  tl 
jury  the  trial  judge  kept  within  the  principles  stated  in  the  opinic 
of  Judge  Martin,  speaking  for  this  court,  and  no  exception  was  take 
to  the  charge. 

2.  The  jury  found  a  verdict  "for  the  plaintiff  for  15  tons  of  hay, 
$7,  equal  to  $105,"  and  allowed  interest  upon  that  amount.  We 
there  any  rulings  made  which  were  prejudicial  to  the  defendan 
When  the  plaintiff  purchased  of  Vanderhule  the  contract,  and  tl 
property  he  claims  to  recover  for,  he  paid  for  the  purchase  by  gi 
inj?  a  note,  with  a  surety,  on  the  24th  of  October,  1887.  That  nc 
was  offered  in  evidence,  and  defendant  objected  to  it,  and  took  i 
exception  to  the  ruling  admitting  it  in  evidence.  The  witness  hj 
already  testified,  without  objection,  that  he  gave  the  note,  and  th 
it  had  been  paid.  We  think  the  defendant  was  not  prejudiced  1 
the  ruling.  In  Roe  v.  Hanson,  5Iians.  304,  the  price  at  which  a  C4 
sold  at  private  sale  was  held  to  be  inadmissible,  and  the  case  dc 
not  contain  anything  which  condemns  the  ruling  before  us. 

3.  Plaintiff  called  McKinnon  as  a  witness,  who  testified  that 
went  to  the  bays  where  the  hay  was  stored,  and  added:  "Wh 
there,  Davis,  Vanderhule,  and  I  looked  at  the  hay  in  the  barn,  a 
measured  the  mows.  Vanderhule  and  Davis  measured  the  hay 
my  presence,  and  they  called  oflF  the  different  dimensions  of  the  bayi 
Thereupon  the  following  question  was  propounded  to  the  witne 
"Question.  What  were  the  size  of  those  bays,  Mr.  McKinnon?"  This  v 
objected  to  "upon  the  ground  that  it  does  not  appear  that  he  kno^r; 
The  court  ruled,  viz.:  "He  may  answer."  Defendant  took  an  exc< 
tion,   and   the   witness  answered:    "They  were   30  feet  long,  and 

Digitized  by  VjOOQIC 


Sap.  Ct.]  ^         DAVIB  V.  WILUB.  841 

feet  wide.  I  saw  the  height  of  the  hay.  This  was  -a  double  floor 
or  overshot  bam.  The  hay  was  above  the  upper  floor  about  three 
feet.  It  would  average  three  feet  on  both  sides;  some  places,  a  little 
more.  It  was  seven  feet  between  the  floors.  I  observed  the  quality." 
We  think  the  exception  presents  no  error. 

4.  Plaintiff  called  as  a  witness  Mr.  Sisson,  who  stated  that  he  was  a 
farmer,  and  that  he  lived  within  about  a  mile  of  the  farm  upon  which 
the  hay  in  controversy  was  situated,  and  that  he  had  attended  a  sale 
of  hay  that  fall  in  the  neighborhood  of  the  farm,  and  that  he  had  heard 
the  quality  of  this  hay  described.  He  was  then  asked  to  give  an  opin- 
ion of  the  value  of  the  hay.  An  objection  was  taken  to  ^e  question, 
by  stating  "that  the  evidence  called  for  is  incompetent."  The  objec- 
tion was  overruled,  and  an  exception  was  taken,  and  the  witness  an- 
swered, "The  average  price  would  be,  I  should  judge,  9  or  10  dollars, 
— between  nine  and  ten."  An  exception  was  taken,  and  the  witness 
added,  "I  think  the  fair  market  price  was  nine  dollars."  There  was  no 
motion  to  strike  out  the  witness'  answer  last  given,  and  from  several 
other  witnesses  like  testimony  was  given;  and  the  jury  found,  specific- 
ally, the  value  of  the  hay  to  be  seven  dollars  per  ton.  Under  such 
circumstances,  we  are  of  the  opinion  that  the  defendant  was  not  prej- 
udiced by  the  ruling. 

5.  During  the  cross-examination  of  the  defendant,  after  he  had  stated 
that  the  contract  was  canceled  in  the  early  days  of  July,  1887,  the  fol- 
lowing question  was  propounded  to  him:  "Question.  Now,  what  time 
was  this  pretended  or  alleged  cancellation  of  the  contract  ?"  This  was 
objected  tO'  by  the  defendant  on  the  ground  that  it  "assumes  that  the 
contract  is  a  pretended  one;  it  is  n^t  proven."  The  objection  was 
overruled,  and  an  exception  taken.  Thereupon  the  witness  answered, 
viz.:  "It  was  early  in  July,  perhaps  the  5th  or  6th  or  7th.  I  can't 
tell  the  date.  I  made  no  particular  minute  or  memorandum.  I  have 
none,  that  I  know  of,  that  I  can  tell  the  precise  date.  I  know  it  'as 
early  in  July.  I  did  not  state  on  the  other  trial  that  it  was  the  9th.  I 
want  the  scale  to  slide  a  few  days,  if  you  want  it  stated  in  that  way." 
We  think  the  defendant  cannot  successfully  maintain  that  an  error  was 
committed,  or  that  he  was  prejudiced  by  the  ruling. 

*  6.  During  the  further  cross-examination  of  the  defendant  the  follow- 
ing question  was  propounded:  "Question.  They  put  you  on  the  list,  in 
the  first  place,  for  $10,000?"  (that  is,  the  assessors.)  This  was  objected 
to  as  entirely  immaterial.  It  was  overruled,  an  exception  was  taken,  and 
the  answer  which  the  witness  made  was  as  follows:  "I  didn't  know, 
only  from  hearsay.  I  heard  they  had.  I  don't  think  I  went  before 
them  later,  on  what  is  called  'Grievance  Day.'"  We  think  the  ruling 
presents  no  prejudicial  error. 

7.  In  the  assignment  executed  by  Vanderhule  on  the  24th  day  of 
October,  1887,  which  transferred  to  the  plaintiff  the  contract  as  to  the 
land,  there  were  words  broad  enough  to  cover  the  hay  on  the  farm. 
The  assignment  purported  to  transfer  "all  and  every  claim  I  [Vander- 
hule] have  to  the  personal  property  mentioned  in  said  contract,  and  to 
the  hay  now  in  the  bam  on  said  farm,  or  that  was  cut  on  the  farm  this 
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year,  and  in  offeher  places  of  Btorage,  etc."  The  juryy  in  effect,  have  found 
that  Vanderhule  owned  the  hay  in  question  at  the  time  the  assignment 
was  made.  We  think  thwe  was  some  evidence  tending  to  support  that 
claim. 

8.  Several  witnesses  were  called  to  impeach  the  plaintifPs  general 
character;  the  witness  Bourne,  among  other  things  on  that  sub- 
ject, stating,  as  to  the  plaintiff,  viz.  ''I  am  sorry  to  say  I  could  not 
believe  him  under  oath  as  soon  as  I  would  men  in  general."  During  the 
cross-examination  considerable  latitude  was  allowed  by  the  court,  and 
the  following  questions  were  propounded  to  him:  ^Question.  Good  men 
are  spoken  ill  of  in  that  town,  are  they  not?"  This  was  objected  to  as 
improper,  immaterial,  and  irrelevant,  the  objection  was  overruled,  an 
exception  taken,  and  the  witness  answered,  ^'They  are."  Then  followed 
the  question,  '^Haven't  you  heard  as  good  men  as  Mr.  Willis  berated 
there?"  This  was  objected  to  as  immaterial  and  irrelevant,  and  the  ob- 
jection was  overruled,  and  an  exception  taken,  and  the  witness  answered, 
"I  have."  Before  this  testimony  was  given,  Mr.  Willis  had  been  sworn 
as  a  witness.  Then  the  defendant  called  one  Wells  as  a  witness  as  to 
general  character  of  the  plaintiff,  and  during  his  direct  examination  he 
said,  ^*I  would  not  believe  him  under  oath  as  soon  as  men  in  gaieral." 
During  his  cross-examination  he  was  asked,  to  wit:  'KlHtizens  in  that 
vicinity,  the  best  of  your  citizens,  are  spoken  against  sometimes,  are 
they  not, — some  foult  found  ?  "  This  was  objected  to  as  immaterial  and 
irrelevant;  the  objection  was  overruled,  and  an  exception  was  taken, 
and  the  witness  answered:  "  I  dare  say  they  are.  I  presume  they  are." 
"Question.  You  have  heard  as  good  men  as  Mr.  Willis  criticised  very 
severely,  have  you  not?  "  This  was  objected  teas  immaterial,  objection 
overruled,  and  exception  taken,  and  the  witness  answered,  "Certainly, 
I  have."  While  we  can  see  that  the  latitude  allowed  in  cross-examina- 
tion was  liberal,  and  that  the  trial  judge  might,  without  impropriety, 
have  exercised  his  discretion  by  excluding  some  of  the  answers  made, 
we  are  not  prepared  to  say  that  he  committed  such  an  error  as  re* 
quires  us  to  disturb  the  verdict. 

Some  other  exceptions  are  found  in  the  appeal  book,  and  have  been 
considered,  and  we  are  of  the  opinion  that  none  of  them  require  us  to 
interfere  with  the  verdict.  Evidence  was  given  strongly  tending  to  sup- 
port the  theory  of  the  plaintiff.  The  trial  judge  seems  to  have  laid 
-down  the  law  as  favorably  to  the  defendant  as  he  was  entitled  to  have 
the  same  stated.  The  verdict  must  be  allowed  to  stand,  as  a  fair  de- 
termination of  the  rights  of  the  respective  parties. 

Judgment  affirmed,  with  costs.     All  concur. 


(67  HDD,  645.) 

SARATOGA  GAB  A  ELECTRIC  LIGHT  CO.  v.  TOWN,  Receiver  of  Tamt. 

(Bnpreme  Court  General  Term,  Third  Department    February  15,  180SL) 

Appeal— Dismissal. 

An  appeal  will  be  dismissed,  where  both  appellants  and  respondents  so 
request  if  the  rights  of  persons  not  parties  to  the  record  wiU  not  be  affeded. 
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and  tli«  aotioa  is  not  ooe  in  which  the  public  can  be  considered  a  par|y,  and 
If  appellants'  attorney,  who  opposes  the  motion,  makes  no  claim  of  fraud  or 
collusion,  or  lien  apon  the  matter  in  controTorsy. 

Appeal  from  special  term. 

Proceedings  by  the  Saratoga  Gas  &  Electric  Light  Company  to  require 
Byrou  J.  Town,  receiver  of  taxes,  to  pay  over  to  it  certain  moneys* 
The  moneys  having  been  paid  under  an  order  of  the  court,  the  board 
of  street  commissioners  of  Saratoga  Springs  applied  for  a  writ  of  man- 
damua  to  compel  repayment,  and,  from  an  order  refusing  to  grant  the 
writy  they  appealed.  Respondents  moved  to  dismiss  the  appeal*  Di«* 
missed. 

Argued  before  MAYHAM,  P.  J.,  and  HERRICK,  J* 

Winsor  B.  French,  fbr  appellants. 

Charles  9.  Lester  and  B.  T.  Braekett,  for  respondents* 

HERRICK,  J.  On  the  application  of  the  Saratoga  Gas  A  Electric 
Light  Company,  an  order  was  made  by  a  justice  of  this  court,  "direct- 
ing the  receiver  of  taxes  of  Saratoga  Springs  to  pay  certain  moneys  to 
the  gas  and  electric  light  company.  The  receiver  paid  over  the  moneys 
as  directed  by  said  order.  The  board  of  street  commipsioners  of  Sar- 
atoga Springs  applied  to  the  justice  granting  said  order  for  a  mandamus 
compelling  the  said  gas  and  electric  light  company  to  repay  to  said  re- 
ceiver the  money  paid  by  him  to  said  gas  and  electric  light  company. 
The  justice  refused  to  grant  the  mandamus,  and  from  such  refusal  the 
board  of  street  commissioners  appealed  to  this  court,  and  such  appeal 
was  placed  upon  the  calendar  of  this  court  for  the  January  term,  1892. 
That  thereafter  the  said  board  of  street  commissioners  adopted  certain 
preambles  in  relation  to  the  matter,  and  a  resolution  reading  aS  follows: 

"Resolved,  that  future  prosecution  of  said  proceedinjcs  and  of  the  appeal,  or 
of  any  step  In  such  proceedings,  be,  and  the  same  is  hereby,  abandoned  and 
stopped,  and  the  attorney  who  iias  appeared  for  this  board  in  such'  proceedings 
is  hereby  directed  to  take  no  further  steps,  and  to  do  no  other  act,  in  sach  mat- 
ters." 

The  board  directed  that  a  certified  copy  of  such  resolution  be  served 
upon  the  attorney  for  the  board  of  street  commissioners,  and  also  that 
the  counsel  for  tb«  gas  company  and  the  receiver  be  notified  of  the  same. 
The  counsel  for  the  respondents  in  this  appeal,  the  Saratoga  Gras  &  Elec- 
tric Light  Company  and  Byron  J-.  Town,  receiver  of  taxes  of  Saratoga 
Springs,  present  the  preamble  and  resolution  of  the  board  of  street  com- 
missioners, together  with  an  affidavit  as  to  the  status  of  the  case,  to  this 
court,  and  ask  that  the  appeal  be  dismissed.  The  counsel  for  the  board 
of  street  oommissioners  opposes  such  motion,  and  asks  that  the  appeal 
be  proceeded  with. 

The  adoption  of  the  resolution  is  not  denied.  It  is  not  claimed  that 
there  is  any  fraud  or  collusion  between  the  parties  in  relation  to  the 
matter.  As  a  general  role,  it  is  a  matter  of  right  that  a  party  who  has 
commenced  a  lit^ation  may  discontinue  it,  unless  substantial  rights  of 
the  other  parties  have  accrued,  and  injustice  will  be  done  to  them  by  a 
discontinuance.     In  re  Butler,  101  N.  ¥•  307,  4  N.  E.  Rep.  618;  Wir 
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nans  v.  Winans,  124  N.  Y.  140,  26  N.  E.  Rep.  293.  In  the  case  last 
cited,  it  was  held  that  an  application  to  discontinue  was  addressed  to 
the  l^al,  not  the  arbitrary,  discretion  of  the  court.  But  in  that  par- 
ticular case  it  was  held  that  the  public  must  be  regarded  as  a  party,  and 
that,  in  the  public  interest,  a  discontinuance  might  be  refused.  In  the 
case  at  bar  the  respondents  to  the  appeal  are  not  only  willing,  but  ask. 
that  the  appeal  be  dismissed,  so  that  we  have  all  the  parties  to  the  rec- 
ord uniting.  There  is  no  claim  that  the  rights  of  any  persons  not  parties 
to  the  record  will  be  affected,  and  it  is  not  an  action  or  proceeding  like 
Winans  v.  Winans,  where  the  public  can  be  considered  a  party.  The 
fact  that  the  attorney  for  the  appellants  opposes  the  dismissal  of  the  ap- 
peal, in  the  absence  of  any  claim  of  fraud  or  collusion,  or  lien  upon  the 
matter  in  controversy,  is  of  no  consequence.  Roberts  v.  Doty,  31  Hun, 
128;  Root  V.  Van  Duzen,  32  Hun,  63.  This  is  not  a  case  where  the 
attorney  is  in  fact  a  party  in  interest,  where  he  has  a  lien  upon  the 
daim,  and  where  there  has  been  a  collusive  settlement  in  fraud  of  his 
rights;-  and,  in  the  absence  of  any  such  &cts,  it  seems  to  me  that  it 
would  be  very  unseemly  for  the  court  to  refuse,  at  the  request  of  an  at- 
torney, to  grant  the  desire  of  all  the  parties  to  a  contention,  that  the  lit- 
igation be  settled.  The  purpose  of  courts  is  to  settle  contentions  and 
controversies,  not  continue  them;  and  they  will  aid  parties,  not  embar- 
rass them,  in  making  amicable  adjustments  of  their  differences.  The 
motion  to  dismiss  the  appeal  is  granted.  No  costs  having  been  asked, 
none  are  allowed. 


DERING  ▼.  NEW  YORK  CENT,  ft  H.  R  R.  00. 
(Sapreme  Court,  General  Term,  Fourth  Department.    February,  1898.) 

1.  Injuries  to  Switchman—Proof  of  Negligence. 

Plaintiff's  intestate,  a  switchman  in  defendant  railroad  company's  employ, 
was  run  over  and  killed  by  an  engine  in  defendant's  freight  yard  after  oper- 
ating the  switch  to  allow  some  cars  to  pass.  He  went  from  his  switch  onto 
the  track  on  which  the  engine  which  ran  over  him  was  following  the  cars 
which  he  had  switched.  The  engine  was  moving  at  the  rate  of  about  three 
or  four  miles  per  hour,  and  intestate  was  apparently  trying  to  cross  in  front 
of  it.  He  was  heard  by  the  engineer  to  call  out,  and  the  engineer  immedi- 
ately stopped  his  engine,  and  found  him  under  the  tender.  Held,  insufficient 
to  warrant  a  finding  that  the  injury  was  occasioned  solely  by  defendant's 
negligence. 

8.  Same— Contributory  Negligence. 

It  further  appearing  that  plaintiff's  intestate  had  been  in  defendant's  em- 
ploy for  many  years,  and  was  thoroughly  conversant  with  the  dangers  inci- 
dent to  his  occupation,  a  finding  that  he  was  free  from  negligence  is  not  sup- 
ported by  the  facts. 

8.  Same— Declarations. 

Evidence  that  plaintiff's  intestate,  when  taken  from  under  the  engine 
asked  **bow  he  got  there,"  was  properly  excluded,  as  being  a  declaratioQ  of 
intestate,  sought  to  be  given  in  favor  of  plaintiff. 

Appeal  from  circuit  court,  Oneida  county. 

Action  by  Eliza  Dering,  as  administratrix  of  the  estate  of  Bernard 
Dering,  against  the  New  York  Central  &  Hudson  River  Railroad  Com- 
pany to  recover  damas^es  for  the  alleged  negligent  killing  of  her  intestate 
by  defendant.     A  nonsuit  was  granted,  and  plaintiff  appeals.     Affirmed. 
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Plaintiff's  InteBtate  was  in  the  employ  of  tlie  defendant  for  a  period  of  aboat 
80  years,  and  was  about  63  years  of  age,  when,  on  the  8d  of  March,  1890,  he  waa 
injured  in  the  freight  yard  at  East  Utica  by  being  ran  over  by  an  engine  and 
tender  belonging  to  the  defendant  then  in  use  in  its  business  in  saidl  freight 
yard.  The  deceased  was  a  switchman.  About  4  o'clock  in  the  afternoon  of  the 
8d  of  March  the  deceased,  after  operating  his  switch  to  allow  four  cars  to  pass, 
with  the  enffine  that  had  pushed  the  cars  in  full  view  on  the  adjoining  track,  for 
some  reason  not  disclosed  by  the  evidence  attempted  to  pass  from  his  switch 
north  onto  the  track  on  whicn  the  engine  which  produced  the  injury  was  slowly 
following  the  cars  he  had  switched.  No  witness  describes  his  movements  Just 
before  the  injuries  were  received.  Apparently  he  attempted  to  cross  in  front  of 
the  moving  engine,  and  he  was  beard  to  halloo,  and  was  found  under  the  wheels 
of  the  truck  of  the  engine.  As  soon  as  his  voice  was  heard  by  the  engineer  in 
charge  of  the  engine,  the  engine  was  stopped,  and  it  was  found  that  one  wheel 
of  the  truck  had  passed  over  his  right  arm  and  leg,  and  the  other  wheel  stood  on 
^e  left  foot,  so  that  the  engine  had  to  be  started  to  extricate  him.  He  was 
picked  up  by  the  servants  of  the  defendant,  and  shortly  thereafter  died  from  the 
mjaries  which  he  received.  Apparently  the  deceased  was  a  careful,  temperate, 
prudent  man.  He  was  seen  just  before  he  was  injured,  sitting  on  the  branch 
near  the  roundhouse,  on  the  second  or  third  branch.  The  second  switch  from 
the  roundhouse  is  on  track  No.  1.  There  was  an  engine  east  of  the  deceased, 
and  the  engine  blew  for  the  deceased  to  come  and  shift  a  branch  on  track  No.  4, 
and  he  thereupon  started  to  go  across,  looking  towards  the  east,  towards  the  en- 
gine that  was  blowing.  The  engine  that  injured  him  stood  west  of  him,  ou  track 
No.  3.  It  is  claimed  in  behalf  of  the  plaintiff  that  at  the  time  the  accident  oc- 
curred the  fireman  was  not  on  the  engine,  but  had  temporarily  gone  therefrom  to 
secure  oil.  The  engine  was  moving  apparently  at  the  rate  of  three  or  four  miles 
an  hour.  At  the  close  of  the  evidence  the  defendant  moved  for  a  nonsuit  on 
several  grounds,  among  others,  that  **  the  evidence  fails  to  show  affirmatively  that 
there  was  no  negligence  on  the  part  of  the  deceased  producing,  or  tending  to 
produce,  the  injury;"  also,  "The  evidence  shows  that  ordinary  and  usual  care 
and  prudence  on  the  part  of  the  deceased  would  have  avoided  the  injury  which 
produced  his  death;"  also,  that  "the  evidence  fails  to  show  that  the  defendant 
was  guilty  of  negligence  that  alone  produced  the  injury  claimed  upon;"  also, 
"The  deceased,  in  accepting  and  continuing  in  the  employment  of  the  defendant, 
assumed  all  the  hazard  and  risk  of  the  situation  from  which  it  is  claimed  that  he 
was  injured."  When  the  motion  for  a  nonsuit  was  granted,  the  plaintiff  took  an 
exception. 

Ai^ued  before  HARDIN,  P.  J.,  and  MARTIN,  J. 

M.  V.  B.  McGraw,  for  appellant. 
CJyrus  D.  Prescott,  for  respondent. 

HARDIN,  P.  J.  PlaintifPs  evidence  failed  to  show  any  specific  act 
or  definite  omission  on  the  part  of  the  defendant  which  warranted  a  find- 
ing that  the  injury  was  occasioned  solely  by  the  negligence  of  the  de- 
fendant towards  its  employes.  Morrison  v.  Railroad  Co.,  63  N.  Y.  643. 
In  Dobbins  v.  Brown,  119  N.  Y.  193,  23  N.  E.  Rep.  537,  in  speaking 
of  actionable  negligence,  it  was  said  that  it  "must  be  proved,  either  by 
direct  evidence  or  the  proof  of  facts  from  which  the  inference  of  negli- 
gence can  be  legitimately  drawn  by  the  jury.  It  cannot  be  supported  by 
mere  conjecture  or  surmise,  but  must  be  made  referable  by  the  proof  to 
some  specific  cause  or  defect.  It  has  been  held  that  the  mere  fact  that 
an  accident  occurred  which  caused  an  injury  is  not  generally,  of  itself, 
Buflicient  to  authorize  an  inference  of  negligence  against  a  defendant. 
Curtis  V.  Railroad  Co.,  18  N.  Y.  634."  In  Powers  v.  Railroad  Co.,. 
(Sup.)  14  N.  Y.  Supp.  408,  affirmed  128  N.  Y.  659,  29  N.  E.  Rep.. 
148,  it  was  said  by  Martin,  J.,  speaking  for  this  court,  viz.: 
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"While  it  mast  be  admitted  that  negligence  ia  generally  a  qaesti<m  for  the 
tnry,  Btill  it  is  only  when  the  facts' would  authorize  a  jury  to  find  it  that  it  should 
be  submitted  to  them.    Sutton  v.  Railroad  Co..  66  N.  T.  243.  * 

And  that  learned  judge  in  his  opinion  used  language  and  stated 
numerous  authorities  that  are  pertinent  to  the  question  now  under  con- 
sideration. 

2.  Plaintiff  was  called  upon  to  prove  by  affirmative  evidence,  or  to 
produce  facts  and  circumstances,  coupled  with  the  occurrence  of  the 
accident,  which  would  indicate  or  tend  to  establish  a  freedom  of  the 
deceased  from  contributory  n^ligence,  and  that  the  deceased  UBed  care 
and  prudence  preceding  and  at  the  time  the  injuries  occurred.  Tolman 
V.  Railroad  Co.,  98  N.  Y.  198.  It  is  true,  as  claimed  by  the  appe- 
lant, that  in  considering  this  motion  we  must  give  the  most  fistvorable 
construction  of,  and  inference  that  can  be  reasonably  drawn  from,  the 
evidence  to  the  plaintiff.  Galvin  v.  Mayor,  etc.,  112  N.  Y.  230,  19 
N.  E.  Rep.  675.  With  that  rule  in  mind,  we  are  unable  to  say  that 
the  facts  proved  fairly  tended  to  support  an  affirmation  that  the  plain- 
tiff's intestate  was  firee  from  negligence.  Cahill  v.  Hilton,  106  N.  Y. 
522,  13  N.  E.  Rep.  839.  The  deceaiied  had  been  in  the  employ  of  the 
defendant,  engaged  in  the  business  which  occupied  his  attention  on  the 
day  he  received  his  injuries,  for  mimy  years,  and  was  conversant  with 
all  the  incidents  and  dangers  surrounding  the  occupatioo.  And  in 
Gibson  v.  Railway  Co.,  63  N.  Y.  449,  it  was  said  of  an  employe,  viz.: 

"If  he  accepts  service  with  knowledge  of  the  character  and  position  of  struc- 
tures from  which  emffloyes  might  be  liable  to  receive  injury,  he  cannot  *  •  • 
in  case  of  injury  hold  him  liable. " 

The  same  doctrine  has  been  repeated  in  numerous  cases.  See  Cahill 
V.  Hilton,  106  N.  Y.  518,  13  N.  E.  Rep.  389;  Shaw  v.  Sheldon,  103 
N.  Y.  667,  9  N.  E.  Rep.  183.  And  in  Powers  v.  Railroad  Co.,  supra, 
Martin,  J.,  said: 

"Where  a  servant  enters  upon  an  employment  from  its  nature  necessarily  haz- 
ardous, he  assumes  the  usual  risks  and  perils  of  the  service,  and  also  those  that 
are  known  to  him,  or  which  are  apparent  to  ordinary  observation." 

In  Williams  v.  Railroad  Co.,  116  N.  Y.  629,  22  N.  E.  Rep.  1117, 
the  rule  was  adverted  to  and  stated  in  the  following  language: 

''The  rule  is  that  a  servant  who  enters  upon  employment  from  its  natare  haz- 
ardous assumes  the  usual  risks  and  perils  of  the  service,  and  of  the  open,  vis- 
ible structures  known  to  him,  or  of  which  he  must  have  known  had  he  exer- 
cised ordinary  care  and  observation. " 

3.  When  Walyers,  a  witness  who  was  near  the  scene  of  the  accident, 
was  being  examined  he  testified  as  follows: 

"I  found  him  with  his  right  arm  cut  ofit,  and  his  right  leg  and  his  left  foot 
was  right  under  the  tank  of  the  engine  when  I  found  him.  The  engine  had  to 
slack  ahead  a  little  to  let  him  out  His  left  foot  was  smashed  through  his  boot 
when  I  found  him.  He  asked  me  then  how  he  got  there,  and  I  couldn't  tell 
him." 

This  last  expression  was  objected  to,  and  the  court  remarked,  ''Leave 
that  out."  An  exception  was  taken.  We  think  the  exception  pre- 
sents no  error.  First,  it  was  a  declaration  of  the  deceased,  sought  to  be 
given  in  favor  of  the  plaintiff;  second,  if  it  had  been  allowed  to  remain 
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in  the  case,  it  is  not  apparent  that  it  would  have  produced  a  dl£feient 
nding  upon  the  motion  for  a  nonsuit  than  the  one  that  was  made  at 
the  circnit.  We  think  the  trial  judge  committed  no  error  in  his  rul- 
ings at  the  circnit,  and  that  the  nonsuit  there  granted  must  be  allowed 
to  remain.    Judgment  affirmed,  with  costs. 


(07  Hun,  485.) 

HAAS  ▼.  KUHN. 

(Supreme  Conrt,  QenersI  Term,  First  Department    February  17, 1808.) 

TUVAVCT  SUBJIBCT  TO  POWSB  OV  SALE^lNCnMBRAVOB  BT  TBHANT. 

Under  a  devise  of  land  for  life,  the  will  giving  the  executor  diicretlonary 
power  of  Bale  of  all  real  estate,  the  life  tenancy  is  subject  to  the  power  of 
sale,  so  that  the  devisee  can  incumber  the  land  by  an  agreement  as  to 
baildlng  thereon  only  so  lon^  as  the  power  of  sale  is  not  exercised  by  the 
executor,  and  it  makes  no  difference  that  the  devisee  and  executor  are  the 
same  person. 

Case  submitted  on  agreed  statement. 

Controversy  between  Quy  Haas  and  Barbara  Kuhn,  individually  and 
as  executrix,  submitted  without  action  on  agreed  statement  of  facts. 
Judgment  for  defendant. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT,  JJ. 

F.  A.  Winslow,  for  plaintiff. 
Lorenz  Keller,  for  defendant. 

VAN  BRUNT,  P.  J.  Upon  one  important  branch  of  this  contro- 
versy the  submission  is  somewhat  uncertain  as  to  the  fact  admitted,  and 
that  is  as  to  the  means  by  which  the  defendant  acquired  her  liie  estate 
in  the  premises  in  question.  We  presume,  however,  that  it  was  in- 
tended to  be  admitted  that  she  acquired  this  life  estate  by  the  will  of 
her  husband,  in  pursuance  of  the  power  of  sale  contained  in  which  she 
made  the  contract  with  the  defendant  therein  mentioned,  and  we  will 
dispose  of  the  case  assuming  this  to  have  been  the,  purport  of  the  admis- 
sion. The  plaintiff  seeks  to  recover  $1,000  and  interest,  and  charges 
for  the  examination  of  title  herein,  because  it  is  claimed  that  the  de- 
fendant ,is  unable  to  give  a  clear  title  to  certain  premises  on  Essex 
street  which  she  entered  into  a  contract  with  the  plaintiff  to  convey. 
It  would  appear  that  by  the  will  of  the  defendant's  husband,  who  died 
in  1877,  she  was  devised  this  real  estate  for  life,  of  which  will  the  de- 
fendant was  executrix,  and  by  which  will  a  discretionary  power  of  sale 
of  all  real  estate  was  given  to  such  executrix.  In  February,  1878,  the 
defendant  individually  executed  an  agreement  not  to  erect  a  wall  over  or 
upon  certain  parts  of  the  premises  in  question.  In  October,  1892,  the 
defendant,  as  executrix,  under  the  power  of  sale  contained  in  the  will, 
entered  into  a  contract  to  sell  the  premises  in  question  free  from  all  in^ 
cumbrances  tO  the  plaintiff.  The  plaintiff,  upon  examination  of  the 
title,  discovered  this  agreement  in  regard  to  building  upon  the  lot  in 
question,  and  refused  to  take  title,  and  brought  this  submission,  which 
was  presented  to  recover  the  amount  paid  on  account,  and  ibe  dis-j 
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bursements  and  charges  upon  the  examination  of  the  title;  and  tbe 
question  submitted  is  whether  the  premises  are  incumbered  by  reason 
of  the  party-wall  agreement,  and  the  covenants  therein,  either  durii^ 
the  life  of  the  defendant  or  for  a  longer  time.  This  question  seems  to 
be  resolved  when  we  consider  the  nature  of  the  life  tenancy  of  the  de- 
fendant. The  sole  title  she  took  under  the  will  was  subject  to  the  power 
of  sale  therein  contained.  She  undoubtedly  could  make  a  contract 
with  reference  to  building  upon  this  lot  during  her  life  which  would  be 
binding  upon  her  so  long  as  the  power  of  sale  contained  in  the  wiD 
was  not  executed.  But  as  her  title  during  life  was  subject  to  the  exe- 
cution of  this  power  of  sale,  when  this  power  of  sale  was  executed  be- 
cause of  the  supposed  advantage  to  the  estate,  such  execution  related 
back  to  the  time  when  the  wall  became  operative,  and  cut  off  any  in- 
cumbrances which  might  be  put  upon  the  property  by  those  persons 
holding  the  title  subject  to  the  exercise  of  such  power  of  sale.  It  would 
therefore  seem  to  be  apparent  that  by  the  exercise  of  the  power  of  sale 
as  executrix  of  the  will  of  her  husband,  the  defendant  could  give  a 
title  free  and  dear  from  this  individual  agreement  which  she  made, 
which  was  only  binding  upon  her  during  her  life,  in  case  the  power  of 
sale  was  not  exercised.  It  is  apparent  that  this  must  necessarily  have 
been  the  result  had  the  life  tenant  and  the  executor  or  executrix  of  the 
will  been  different  persons;  and  the  mere  fact  that  the  life  tenant  and 
the  executrix  are  the  same  person  does  not  seem  to  us  in  any  way 
to  restrict  powers  which  might  be  exercised  under  the  power  of  sale. 
We  think,  therefore,  that  the  deed  of  the  executrix  was  superior  to 
the  agreement  of  the  individual  life  tenant,  and  that  the  plaintiff  should 
be  decreed  to  perform  the  contract,  and  pay  the  costs  of  this  action. 
Judgment  accordingly.     All  concur. 


(67  Hud,  S65.) 

V0I8IN  ▼.  COMMERCIAL  MUT.  INS.  CO. 

(Supreme  Court,  General  Ternip  First  Department    February  17.  18W.) 

1.  Marikb  Insurance— Sbawobthinbss. 

The  UDBeaworthiness  of  a  vessel  which  has  made  a  long  voyage,  heavily 
laden,  without  leaking  more  than  vessels  ordinarily  do,  will  not  be  presomed 
from  the  fact  that  she  afterwards  lay  upwards  of  six  months  unprotected  by 
copper  and  fully  exposed  to  the  action  of  worms. 

S.  Same— Eyidbncb. 

The  mate  of  a  derelict  vessel  testified  that  the  vessel  had  filled  with  water 
without  any  known  cause.  When  the  vessel  was  picked  up.  numerous  auger 
holes  were  found  in  the  hull,  which  appeared  to  have  been  there  some  time. 
Held,  that  proof  of  such  holes  was  competent  on  an  issue  as  to  the  vessel's 
seaworthiness,  and  the  presumption  that  they  had  been  bored  according  to 
an  alleged  practice  among  mariners  with  reference  to  derelicts  for  the  pur- 
pose of  getting  them  out  of  the  way  would  not  be  entertained. 

8.  Same — Evidencb  ov  Cargo. 

In  an  action  on  a  policy  of  marine  insurance  for  merchandise  claimed  to 
have  been  shipped  in  a  certain  vessel,  the  testimony  of  a  witness  who  counted 
the  different  packages  as  they  were  taken  on  board,  and  who  is  able  to  state 
the  number  of  packages  from  a  shipping  bill  made  by  him,  is  suflicient  proof 
tliat  the  cargo  insured  was  in  fact  shipped,  to  go  to  the  jury. 
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A,  XviDENCE— Admission  on  Former  Teiai* 

An  unoualified  admisBion  made  by  an  attorney  of  the  £enaineneM  of  a 
paper  exnibited  to  bim,  under  Code  Civil  Proc.  §  786,  hv  the  adverse  party, 
lor  the  express  purpose  of  dispensing  with  formal  proof,  may  be  relied  on  at 
any  subsequent  trial,  without  at  least  some  notice  of  withdrawal 
8.  Etidbncb— Writings  Referred  to  bt  Witness. 

The  writings  referred  to  by  a  witness  for  the  purpose  of  refreshing  his 
memory  are  not  admissible  in  evidence,  unless  the  witness,  after  examination, 
is  unable  to  recollect  the  facts  independently  of  the  writings. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Stevens  Voisin  against  the  Commercial  Mutual  Insurance 
Company  to  recover  on  a  policy  of  marine  insurance.  From  a  judg- 
ment dismissing  the  complaint  after  trial,  plaintiff  appeals.     Reversed. 

For  former  reports,  see  9  N.  Y.  Supp.  267,  and  16  N.  Y.  Supp.  410. 

Argued  before  VAN  BRUNT,  P.  J. ,  and  O'BRIEN  and  FOLLETT,  JJ. 

Mitchell  &  Mitchell,  (F.  IL  Coudert  and  William  Mitchell,  of  counsel,) 
for  appellant. 

Evarts,  Ghoate  &  Beaman,  (T.  Cleveland  and  Henry  W.  Warden,  of 
eounsel,)  for  respondent. 

VAN  BRUNT,  P.  J.  This  action  has  previously  been  tried,  (16  N. 
Y.  Supp.  410,)  and,  a  verdict  having  been  rendered  by  the  jury  in  I'avor 
of  the  plaintiff,  the  judgment  entered  upon  such  verdict  was  reversed  by 
the  general  term  for  errors  committed  upon  that  trial.  Upon  the  retrial 
of  the  case,  at  the  conclusion  of  the  testimony  of  the  plaintiff,  a  motion 
was  made  to  dismiss  the  complaint  upon  the  grounds:  First,  that  no 
cause  of  action  had  been  proved;  second,  that  there  was  no  proof  of  the 
performance  of  the  condition  of  the  policy  requiring  proof  of  loss  and 
interest  to  be  made  before  the  loss  is  payable;  third,  that  there  was  no 
proof  of  the  seaworthiness  of  the  vessel  sufficient  to  go  to  the  jury; 
fourth,  that  there  was  no  proof  of  the  shipment  of  the  cargo  insured 
sufficient  to  go  to  the  jury;  fifth,  that  there  was  no  proof  of  any  such 
interest  in  the  plaintiff  as  would  enable  him  to  maintain  the  action  for 
his  own  benefit;  and,  sixth,  that  there  was  a  defect  of  parties  in  that  a 
partner  of  the  plaintifi'  was  not  joined  with  the  plaintiff.  Upon  the  pre- 
vious appeal  some  of  these  questions  were  determined,  and  the  condition 
of  the  evidence  in  respect  thereto  has  in  no  wise  been  varied,  and  it  is 
therefore  not  necessary,  upon  the  decision  of  this  appeal,  to  rediscuss 
the  questions  which  were  then  disposed  of.  It  was  then  held  in  respect 
to  the  second,  fifth,  and  sixth  grounds,  taken  upon  the  motion  to  dismiss, 
that  they  were  not  well  taken;  and  hence  the  only  questions  now  pre- 
sented are  that  no  cause  of  action  has  been  proved,  and  that  there  was 
no  proof  of  the  seaworthiness  of  the  vessel,  nor  of  the  shipment  of  the 
cargo  insured,  sufficient  to  go  to  the  jury. 

It  is  undoubtedly  the  rule  that  very  slight  evidence  in  respect  to  sea- 
worthiness is  sufficient  to  make  out  a  prima  facie  case  upon  that  issue; 
and  this  is  necessarily  the  case  from  the  fact  that  distinct,  positive,  and 
dear  evidence  upon  this  point  is  frequently  inaccessible,  particularly 
ailor  the  loss  of  a  vessel  at  sea.  Upon  the  part  of  the  plaintiff  the  evi- 
dence of  the  second  mate  of  the  vessel  was  offered,  tending  to  show  that 
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she  had  made  a  voyage  from  Cardifif  to  Vera  Cruz,  heavily  laden  wh 
railroad  iron,  and  that  she  did  not  leak  more  than  ordinary  veesels  do 
wg  that  voyage..  It  is  true  he  testified  that  she  required  to  be  pump< 
every  four  hours  in  good  weather  and  every  two  hours  in  heavy  weathe 
but  the  witness  testified  that  she  did  not  leak  more  than  vessels  ordin 
rily  do.  She  arrived  at  Vera  Cruz  in  September,  and  lay  there  uni 
January.  From  Vera  Cruz  she  went  to  Tecolutla,  where  she  lay  aboi 
two  months,  and  finally  left  there  about  the  end  of  March.  The  poli( 
in  question  is  dated  the  10th  of  March,  and  it  is  ui^ed  that  this  vesse 
built  mostly  of  spruce,  had  been  left  upwards  of  six  months  in  the  wate 
of  the  Gulf  of  Mexico,  unprotected  by  copper,  and  fully  exposed 
tbe  action  of  worms;  and  that,  therefore,  there  was  plainly  no  proof 
seaworthiness.  But  we  are  unable  to  determine,  in  the  alienee  of  e\ 
dence,  whether  any  such  conditions  would  be  apt  to  affect  the  seawort 
iness  of  this  vessel  or  not.  The  evidence  is  that  she  had  made  a  voyag 
heavily  laden,  and  was  no  more  affected  by  wind  and  waves  than  veasc 
ordinarily  are,  from  which  fact  the  inference  might  be  drawn  that  ail: 
was  in  fair  condition  to  prosecute  an  ocean  voyage.  Now,  whether  b 
lying  in  the  waters  of  the  Gulf  of  Mexico  would  naturally  tend  to  affe 
her  seaworthiness  was  a  question  which  had  to  be  established  by  evidenc 
and  could  not  be  proved  by  the  assertions  of  counsel.  In  this  respe 
the  case  was  in  an  entirely  different  position  upon  the  trial  than  it  w; 
when  all  the  evidence  was  in  upon  the  former  trial.  The  subsequei 
evidence  would  undoubtedly  tend  to  show  of  itself  that  the  vessel  wi 
unseaworthy,  for  the  reason  that,  although  no  heavy  weather  was  e 
countered  upon  the  voyage  from  TecokiUa,  yet  the  vessel  sprang  a  leaJ 
and  had  to  be  abandoned.  The  second  mate  said  that  on  this  voya^ 
they  did  not  have  anything  more  than  fresh  gales  of  wind;  high  se; 
running  sometimes,  but  nothing  extreme;  there  was  nothing  more  tbs 
common  in  a  fresh  gale  of  wind;  that  they  had  some  rough  weathe 
some  tine  weather,  some  strong  winds,  some  head  winds,  and  son 
stormy  weather;  and  that  he  did  not  know  what  caused  the  vessel 
leak.  A  day  or  two  before  the  ship  was  abandoned  they  had  quite 
fresh  gale  of  wind,  and  then  it  moderated,  and  it  was  after  the  ga 
moderated  that  the  leak  was  discovered.  Subsequently  the  ship  w 
picked  up  at  sea,  and  taken  into  Norfolk.  This  evidence,  unexplained 
might  justify  the  jury  in  finding  that  at  the  time  she  left  Tecolutla  tl 
ship  was  not  seaworthy.  Evidence  was  offered  by  a  person  who  hi 
experience  as  a  navigator  to  show  that  when  she  was  examined  at  Nc 
folk  a  large  quantity  of  auger  holes  were  found  in  her,  and  that,  in  h 
opinion,  they  had  been  there  for  some  time, — some  weeks;  and  tb 
evidence  was  offered  to  show  the  reason  why  the  vessel  had  filled  wi 
water  when  there  had  been  no  cause  known  to  the  witness  who  was  f 
officer  of  the  ship.  Upon  motion  of  the  counsel  for  the  defendant  th 
evidence  was  stricken  out,  and  an  exception  taken.  It  seems  to  us  th 
it  was  competent  for  the  plaintiff  to  show  the  condition  in  which  it 
vessel  was  found  after  she  had  been  abandoned;  and  that  the  assum 
tion  by  the  learned  court  that  this  evidence  was  incompetent,  upon  t 
ground  that  it  is  matter  of  common  experience  that  captains  irequent 
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bore  holes  in  derelicts  for  the  purpose  of  getting  them  oat  of  the  way,  was 
not  well  founded,  as  no  such  violent  presumption  was  to  be  indulged  in, 
by  the  court  at  least,  whatever  right  might  have  been  the  province  of  the 
jury  upon  the  whole  of  the  evidence.  With  this  evidence  before  the  courts 
there  would  seem  to  have  been  some  evidence  tending  to  show  the  sea- 
worthiness of  the  vessel  at  the  time  of  the  issuance  of  the  policy,  and 
some  explanation  given  of  the  reason  why  she  filled  with  water,  as  is  the 
undisputed  evidence.  There  was,  tberetfore,  a  question  to  bo  determined 
by  the  jury  upon  this  point. 

The  claim  that  there  was  no  proof  of  the  shipment  of  the  cargo  in- 
sured sufficient  to  go  to  the  jury  does  not  seem  to  have  been  well 
founded;  and  in  connection  with  the  proof  upon  that  point  competent 
evidence  seems  to  have  been  excluded.  The  witness  Malpion  testified: 
"I  counted  the  packages  shipped  on  board  the  L.  £.  Cann  in  January 
and  February,  1882;  but  as  to  the  weight,  I  did  not  weigh  them,  as  I 
had  nothing  to  do  with  the  weight.  I  counted  the  bales  of  rice  and  the 
bags  of  coffee,  as  well  as  the  bales  of  rags  and  cases  of  zinc,  and  the 
packages  of  bones.  I  recollect  the  number  of  packages  by  the  Exhibit 
F,  shown  me  upon  my  direct  examination," — ^which  seems  to  have  been 
the  witness'  bill  for  the  shipping  and  lading  of  the  merchandise  therein 
mentioned  upon  the  bark  L.  E.  Cann.  This  evidence  is  certainly  as 
strong  as  that  which  was  presented  in  Palmer  v.  Insurance  Co.,  116  N. 
Y.  599.  23  N.  E.  Rep.  5,  in  which  case  it  was  held  that,  while  the  evi- 
dence in  respect  to  the  cargo  was  not  as  clear  and  satisfactory  as  the 
court  could  wish,  still  enough  appeared  in  the  case  to  sustain  the  sub- 
mission of  the  question  to  the  jury. 

Attention  is  also  called  to  the  exclusion  of  certain  evidence,  namely, 
the  bills  of  lading;  such  exclusion  being  upon  the  ground  that  there 
was  no  proof  as  to  by  whom  they  were  signed.  It  appeared  that  upon 
the  previous  trial  there  was  a  distinct  admission  that  the  papers  in 
question  were  signed  by  the  master  of  the  L.  E.  Cann;  and,  notwith- 
standing this  admission,  made  unqualifiedly  and  unreservedly  upon 
the  previous  trial,  the  court  excluded  the  papers,  apparently  upon  the 
ground  that  they  had  not  been  properly  proven.  This,  we  think,  was 
clearly  error.  The  admission  given  was  not  for  the  purposes  of  the 
previous  trial  only.  It  was  a  broad,  plain  admission,  which,  under 
the  provisions  of  the  Code,  the  plaintifiF  had  a  right  to  ask  the  coun- 
sel for  the  defendant  to  make  before  the  trial.  Section  735,  Code 
Civil  Proc,  provides  that  the  attorney  of  a  party  may  at  any  time  be- 
fore the  trial  exhibit  to  the  attorney  for  the  adverse  party  a  paper  ma- 
terial to  the  action,  and  request  a  written  admission  of  its  genuineness. 
If  the  admission  is  not  given  within  four  days  of  the  request,  and  the 
paper  is  proved  or  admitted  upon  the  trial,  the  expenses  incurred  by 
the  party  exhibiting  it  in  order  to  prove  its  genuineness  must  be  ascer- 
tained at  the  trial,  and  paid  by  the  party  refusing  admission  unless  it 
appears  that  there  was  a  good  reason  for  the  refusal.  Now,  in  the  case 
at  bar,  upon  the  previous  trial  the  counsel  for  the  defendant  was  re- 
quested to  admit  the  genuineness  of  these  papers,  and  such  admission 
was  taken  in  open  court,  and  entered  upon  the  minutes  without  quaU- 

Digitized  by  VjOOQIC 


352  HEW  TOBK  0UPPLEMBIIT,  Vol.  22.  [Sup.  CU 

fication  or  reservation,  and  was  made  for  the  express  purpose  of  dis- 
pensing with  formal  proof  upon  the  trial;  and  we  think  that  without  at^ 
least  some  notice  of  the  withdrawal  of  this  admission;  the  counsel  for  the 
plaintiff  had  a  right  to  rely  thereon  upon  any  subsequent  trial,  and 
was  entitled  to  read  the  papers  in  evidence,  if  they  were  competent 
had  they  been  proved.  Admissions  of  this  kind,  unless  specially  re- 
stricted, are  admissions  in  the  cause,  and  which  follow  it  through  all 
its  stages,  and  may  be  availed  of  at  any  subsequent  period. 

The  point  has  been  raised  as  to  the  exclusion  of  the  papers  to 
which  the  witness  Malpion  referred  in  his  testimony  for  the  purpose 
of  refreshing  his  memory;  but  it  will  be  seen  upon  an  examination  of 
this  testimony  that  no  error  was  committed  in  their  exclusion,  for  the 
reason  that  the  testimony  does  not  come  up  to  the  rule  laid  down  in 
the  case  of  Bank  v.  Madden,  114  N.  Y.  284, 21  N.  E.  Rep.  408,  it  be- 
ing said  in  that  case: 

"It  has  been  uniformly  held  admissible  for  the  witness  to  refer  to  the  orig- 
inal entries  in  respect  to  the  facts  upon  which  he  was  called  upon  to  testify, 
and  if  he  verifies  their  correctness,  and  is  unable  to  recoUect  such  fact  inde- 
pendently of  such  entries,  they  may  be  read  in  evidence. " 

In  the  case  at  bar  there  is  no  evidence  upon  the  part  of  the  witness 
that,  after  reference  to  these  papers,  he  was  unable  to  recollect  the 
facts.  His  testimony  simply  was  that,  "as  I  cannot  remember  the 
quantity  of  the  goods  shipped  and  the  quantity  of  each  kind  of  goods,  I 
refer  to  the  exhibits,  which  are  both  true;"  and  then  he  went  on  and 
told  the  quantity  of  the  goods,  but  he  nowhere  stated  that  after  an  ex- 
amination of  those  papers  he  was  unable  to  recollect  the  facts  therein 
•contained,  and  hence  one  element  necessary  to  make  such  papers  com- 
petent evidence  of  themselves  was  absent. 

We  have  examined  the  other  exceptions  to  which  attention  has  been 
called,  but  do  not  deem  that  any  of  them  needs  special  mention.  It 
would  seem,  therefore,  for  the  reasons  heretofore  stated,  that  the  learned 
court  erred  in  taking  the  case  from  the  jury  and  dismissing  the  com- 
plaint, and  that  the  judgment  must  be  reversed,  and  a  new  trial  or- 
dered, with  costs  to  the  appellant  to  abide  the  event.     All  concur. 


RICHARDSON  v   LEVI  et  aL 

(Supreme  Court,  General  Term,  Third  Department.    February  15, 1893.) 

1.  Sale— Liability  of  Fuhchaseb— Notice  of  Rejection. 

A  purchaser  of  goods  under  an  executory  contractof  sale  without  warranty 
is  liable  for  the  full  price  if  he  receives  and  sells  the  goods  after  having  an 
opportunity  to  examine  them,  even  though  they  are  not  merchantable. 
tL  Same— Reasonable  Time. 

A  delay  of  five  days  on  the  part  of  the  purchaser  of  perishable  fruit  before 
notifying  the  seller  that  the  fruit  is  not  merchantable  prevents  the  notice  from 
operating  as  a  rejection  of  the  fruit,  sincQ  such  notice  must  be  given  with- 
in a  reasonable  time. 

Appeal  from  Schenectady  county  court. 

Action  by  George  H.  Richardson  against  Jonathan  Levi,  Adolpfa 
Myers,  and  Edward  F.  Cohen.  Defendants  obtained  judgment.  Plain- 
ti  tf  a  ppenls.     Reversed . 
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Aixaed  before  MAYHAM,  P.  J.,  and  Pl]TNAM  and  HERRICE,  JJ. 

Robert  J.  Tjandon,  for  appellant. 

Hastings  &  Schoolcraft,  (J.  Teller  Schoolcraft,  of  counsel,)  for  le- 
spondents. 

HERRICK,  J.  The  plaintiff  commenced  an  action  against  the  de- 
fendants in  the  justice's  court  of  Schenectady  county  to  recover  the  pur- 
chase price  of  bananas  sold  by  him  to  the  defendants.  The  defendants 
admitted  the  sale  and  delivery  of  the  bananas,  but  alleged  that  they 
were  purchased  by  the  defendants  in  pursuance  of  an  agreement  that 
the  bananas  were  to  be  good  and  merchantable  bananas  when  they  were 
received  by  the  defendants  at  Schenectady,  N.  Y.;  that  when  said  de- 
fendants received  said  bananas  at  Schenectady,  N.  Y.,  tliey  were  not  good, 
merchantable  bananasi  and  defendants  at  once  notified  plaintiff,  and 
then  and  there  refused  to  accept  the  said  bananas.  Upon  the  trial  the 
defendant  who  personally  made  the  agreement  testified  that  he  called 
upon  the  plaintiff  at  his  store  in  New  York  city,  that  the  plaintiff 
showed  him  some  bananas,  and  that  he  said:  ^'*I  don't  like  them.  I 
want  some  half  green  and  half  ripe  No.  2  bananas,  in  good  condition 
when  they  reach  me  at  Schenectady;  and  when  they  are  received  by  me 
at  Schenectady,  if  they  are  not  good,  merchantable  bananas,  they  are 
yours,  and  not  mine.'  He  said  they  were  seven  shillings  a  bunch. 
They  sent  me  24  bunches.  I  received  them  on  March  14th.  They 
were  sent  on  March  18tb.  They  were  all  rotten  when  they  came.  We 
did  the  best  we  could,  and  sold  them  for  what  we  could.  The  bananas 
were  worth  ten  shillings  a  bunch  here.  There  were  24  bunches.  They 
were  worth  $5.  We  sold  them  because  we  could  not  send  them  back. 
I  sent  them  a  check  for  $13,  and  they  sent  it  back.  I  sent  the  check 
because  I  did  not  want  trouble."  He  furthermore  testified,  under  the 
plaintiff's  objection,  that  he  sold  the  bananas  because  they  could  not  be 
kept,  and  were  in  an  overripe  condition.  On  the  19th  of  March  the  de- 
fendants sent  the  plaintiff  a  letter,  of  which  the  following  is  a  copy; 

"c'chenectady,  3.  19.  90. 
"George  H.  Richardson,  Esq.— Dear  Sir:    The  bananas  must  have  been  heated 
too  macb.  as  they  arrived  in  a  very  poor  condition,  and  are  hardly  salable." 
"Resp.,  J.  Levi  &  Co." 

The  evidence  here  set  forth  presents  substantially  the  defendants' 
case.  In  the  justice's  court  a  verdict  was  rendered  in  favor  of  the  plain- 
tiffs for  the  sum  of  $13,  and  from  the  judgment  entered  thereon  the  plain- 
tiff appealed  to  the  county  court  The  county  court  affirmed  the  judg- 
ment of  the  justice's  court.  This,  I  think,  was  error.  The  contract  of 
sale  was  an  executory  one.  Reed  v.  Randall,  29  N.  Y.  358-361 ;  Iron  Co. 
V.  Pope,  108  N.  Y.  232,  16  N.  E.  Rep.  335.  There  was  no  warranty. 
The  defendants'  only  claim  is  that  they  stated  that  the  bananas  were  to 
be  in  good  condition  when  they  reached  Schenectady.  If  they  were 
not  good,  merchantable  bananas,  that  they  were  to  be  the  plaintiff's, 
and  not  the  defendants'.  (See  evidence,  supra.)  This  language  is  no 
more  than  the  law  implies  in  all  sales,  and,  if  the  purchaser  desires  any- 
thing  more   than  the  law  implies  in  every  contract  of  sale,  he  must 
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specifically  contract  for  it  Benj.  Sales,  (2d.  Amer.  Ed.)  §  600;  Peck 
V.  Armstrong,  38  Barb.  215;  Reed  v.  Randall,  29  N.  Y.  358-362;  Manu- 
facturing Co.  V.  Allen,  53  N.  Y.  515;  Dutchess  Co.  v,  Harding,  49  N. 
Y.  321;  Gentilli  v.  Storace,  133  N.  Y.  140,  30  N.  E.  Rep.  660.  If  one 
purchasing  property  without  a  warranty  is  satisfied  that  the  prop- 
erty when  received  by  him  does  not  comply  with  the  terms  of  sale, 
he  must  notify  the  vendor  promptly,  and  ofier  to  return  it;  and  if,  after 
opportunity  to  ascertain  any  defects  in  the  property,  he  does  not 
promptly  notify  the  vendor,  or  ofier  to  return  it,  he  will  be  deemed  to 
have  accepted  the  property.  Reed  v.  Randall,  29  N.  Y.  358-363; 
Delafield  v.  De  Grauw,  ^42  N.  Y.  467 ;  McCormick  v.  Sarson,  45  N.  Y. 
265;  Gurney  v.  Railroad  Co.,  58  N.  Y.  358-364;  Brown  v.  Poster, 
108  N.  Y.  387,  15  N.  E.  Rep.  608;  Canning  Co.  v.  Metzger,  118  N. 
Y.  260,  23  N.  E.  Rep.  372;  Mason  v.  Smith,  130  N.  Y.  474,  29  N. 
E.  Rep.  749.  In  this  case  the  defendants,  after  i*eceiving  the  fruit, 
proceeded  to  exercise  ownership  over  it  by  selling  it.  It  is  claimed 
that  they  gave  notice  to  the  plaintiff  by  the  letter  above  set  forth. 
The  terms  of  the  letter  do  not  import  a  rejection  or  offier  to  return.  A 
complaining  letter  does  not  amount  to  a  rejection  or  offer  to  return. 
Mason  v.  Smith,  130  N.  Y.  480,  29  N.  E.  Rep.  749.  But  assuming 
it  to  have  been  intended  as  a  notice  of  rejection,  then  it  seems  to  me 
that  it  was  not  made  in  time.  Such  notice  should  be  given  promptly; 
and  what  would  perhaps  be  considered  a  reasonable  compliance  with 
the  rule  under  some  circumstances  would  not  under  others.  Here  the 
parties  are  dealing  with  a  perishable  article, — fruit.  The  complaint  is 
that  it  is  overripe,  and  yet  the  defendants  say  nothing  in  regard  to  it 
until  they  have  had  it  five  days.  They  receive  it  on  thp  14th,  write 
the  letter  referred  to  on  the  19th,  which  is  received  by  the  plaintifi  on 
the  21st.  This,  under  the  circumstances,  was  too  long  a  delay,  and  is 
very  far  from  the  promptness  which  the  law  requires  from  one  seeking 
to  disavow  a  purchase. 

The  question  is  presented  as  to  whether  this  court  has  the  power  to 
grant  a  new  trial.  The  case  comes  before  us  on  an  appeal  from  a  judg- 
ment of  the  justice^s  court;  the  appeal  having  been  taken  in  the  first  in- 
stance from  such  court  to  the  county  court,  and  from  the  county  court 
here.  Appeals  from  justices'  courts  are  governed  by  articles  1-8,  tit.  8, 
c.  19,  Code  Civil  Proc.  Article  2  provides  for  appeals  where  a  new  trial 
is  not  had,  and  is  not  asked  for,  in  the  appellate  court.  Article  8  applies 
to  appeals  ior  a  new  trial  in  the  appellate  court  The  appeal  before  as 
is  one  where  a  new  trial  is  not  asked  for  in  the  appellate  courts  and 
therefore  comes  under  article  2.  Section  3063  provides  for  the  judg- 
ment which  may  be  rendered  on  such  appeal.  It  reads  ^Hhat  the  appel- 
late court  must  render  judgment  according  to  the  justice  of  the  case, 
without  regard  to  technical  errors  or  defects  which  do  not  affect  the  mer- 
its. It  may  affirm  or  reverse  the  judgment  of  the  justice  in  whole  or  in 
part,  and  as  to  any  or  all  of  the  parties,  and  for  errors  of  law  or  of  fact." 
This  appears  to  me  to  be  a  limitation  upon  the  powers  of  the  appellate 
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oeral  tenxii  it  seems  to  me,  has  no  more  power  in  this 
B  the  county  court  to  which  appeals  from  justices'  judg- 
[1  in  the  fiiat  instance.  If  a  county  court,  upon  appeal, 
aew  trial,  the  general  term,  when  a  case  comes  to  it  from 
,  cannot  do  so.  Reliance  is  placed  upon  the  case  of 
ailroad  Co.,  (Sup.)  20  N.  Y.  Supp.  917,  as  an  authority 
3an  grant  a  new  trial.  In  that  case  no  discussion  of  the 
id,  as  it  was  assumed,  without  investigation,  that  section 
le  authorized  the  court  to  grant  a  new  trial,  and  that  as- 
cquieeced  in.  Section  1 817  is  a  part  of  chapter  12  of  the 
rocedore,  and  applies  to  appeals  taken  from  courts  of  rec- 
I  been  held,  has  no  application  to  appeals  from  the  JQa> 
u  Ryan  v.  Parr,  (Sup.)  16  N.  Y.  Supp.  829;  Bonnett  v. 
p.)  17  N.  Y.  Supp.  566.  It  seems  to  me,  therefore,  that 
>peals  that  are  not  for  a  new  trial  from  justice's  court  judg- 
t  has  no  power  to  grant  a  new  trial.  Let,  tb«ce£od:e,  th« 
1  be  reversed,  with  costs.    All  ooaour. 


(8  Mito.  Bep.  48.) 

ULLSR  T.  GILBERT  et  aL 

Court  of  Brooklyn,  General  Term.    Harcli  7, 1808.) 

RUonoH— Vested  Remaindeb. 

>hic  will  devised  aU  of  testator's  land  to  his  widow,  darinf^ 
and  on  her  death  the  land  was  directed  to  be  sold,  with  the 
ig  therefrom  to  be  equaUy  divided  amon^  testator's  four  chU- 
tir  heirs."  In  case  of  the  widow's  remarriage,  the  land  was  di- 
kold,  and  one  half  the  money  was  to  be  used  for  her  benefit  and 
revert  back  "  to  the  children  on  her  death,  and  the  other  half  to 
nally  among  them.  Held,  that  the  phrase  **  revert  back  "  clearly 
iator's  intention  to  Teat  the  fee  in  the  children,  subject  to  the 
istate;  and  therefore  a  conveyance  by  one  of  them  of  his  interest 
idow's  lifetime  was  yalid  and  binding. 

*  or  their  heirs, "  in  the  will  directing  the  proceeds  of  sale  to  be 
ed.  after  the  widow's  death,  among  testator's  four  children, "  or 
refer  to  the  contingency  of  the  death  of  one  or  more  of  the  chil- 
estator's  lifetime,  and  not  during  the  lifetime  of  the  widow,  and 
postpone  the  vesting  of  the  estate  until  the  widow's  death, 

.BLB  COKYERSION. 

on  for  the  sale  of  the  land  on  the  death  or  remarriage  of  the 
rely  a  provision  for  the  equal  and  convenient  division  of  the 
tng  the  children,  and  does  not  v^ork  an  equitable  conversion  of 
>  money,  to  take  effect  as  a  gift  of  personal  property  on  the 
irriage  or  death. 

rom  trial  term. 

srtition  by  Barbara  Miller  against  Frederick  P.  Gilbert 
be  findings  of  the  special  term  were  in  plaintiff's  favor, 
'  exceptions  and  motion  for  a  new  trial  were  ordered  to 
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be  heard  at  the  general  term  in  the  first  instance.     Exceptions  oi 
ruled,  and  new  trial  denied. 

Argued  before  CLEMENT,  C.  J.,  and  OSBORNE,  J, 

Theo.  Burgmyer,  for  plaintiff. 

Hugh  A.  McTeman  and  Edgar  Whitlock,  for  defendants. 

OSBORNE,  J.     One  Raphael  Gilbert  died  June  6,  1863,  leavin] 

holographic  will,  dated  March  16,  1852,  which  was  duly  admitted 

probate  August  3,  1863.     Said  will  is,  in  part,  as  follows : 

"  This,  my  last  will  and  testament.  Be  it  Icnown  by  these  premises,  to  all  wli 
it  may  concern,  that  I,  Raphael  Gilbert,  of  the  city  of  Brooklyn,  in  the  state 
New  York,  and  of  the  United  States  of  America,  do  give  16  my  wife,  Maria, 
the  day  of  my  death,  a  free  and  uncontrollable  use  and  occupancy  of  my  hoi 
and  lots  situated  No.  121  Prospect  street,  151  York  street,  and  835  Bridge  str 
as  long  as  she  shall  continue  my  widow;  but  if  she  shall  cease  to  be  my  wic 
by  death,  then  the  aforesaid  houses  and  lots  shall  be  sold,  and  the  moneys  aria 
therefrom  shall  be  equally  divided  among  my  children,  viz.  Phiio  Baker  Gilb 
Wesley  Carlo  Gilbert,  Henry  Still  Gilbert,  Wilbur  Fisk  Gilbert,  or  their  he 
but  if  she  shall  cease  to  be  mv  widow  by  marriage,  then  the  aforesaid  houses  ) 
lots  shall  be  sold,  and  one  half  of  the  moneys  arising  therefrom  shall  be  hers 
be  used  for  her  benefit  and  comfort  as  long  as  she  shall  live,  and  then  it  shall 
vert  back  to  my  children,  and  be  equally  divided  among  them;  and  the  other 
half  of  the  moneys  arising  from  the  sale  of  the  aforesaid  houses  and  lots  shal 
equally  divided  among  my  children  as  aforesaid. " 

Testator  also  made  a  similar  disposition  of  his  furniture  and  ot 

household  chattels  for  the  benefit  of  his  widow  and  children,  providi 

however,  for  a  division  thereof  in  kind,  instead  of  directing  a  i 

thereof.     Then  follows  a  legacy  of  $10  to  each  of  his  children,  add 

as  follows: 

"  I  have  given  to  each  of  my  children  $100,  more  or  less,  except  Wilbur,  wl 
sum  shall  be  paid  to  him  to  make  him  equal  with  the  others. " 

No  executors  were  named  in  or  appointed  by  said  will. 

The  testator  left,  him  surviving,  his  widow  and  said  four  sons  as 
only  heirs  at  law.  The  widow,  Maria,  died  January  31,  1891,  ne 
having  remarried.  In  1868,  Philo  B.  Gilbert  was  adjudged  a  bankru 
and  all  his  property  was  conveyed  to  his  assignee,  and  subsequently, 
virtue  of  sundry  mesne  conveyances,  became  vested  in  the  defend 
Carrie  G.  McClellan.  The  said  Philo  B.  Gilbert  predeceased  his  moth 
leaving  children,  his  heirs  at  law,  him  surviving.  On  April  18,  18 
ihe  said  Wilbur  F.  Gilbert,  with  his  wife,  conveyed  all  his  right,  ti 
and  interest  and  share  in  the  said  premises  to  one  George  F.  Miller,  i 
subsequently,  by  virtue  of  sundry  mesne  conveyances,  the  same  beca 
vested  in  the  plaintiff*  The  said  Wilbur  F.  Gilbert  also  predeceased 
mother,  leaving  children,  his  heirs  at  law,  him  surviving.  Wesley 
Gilbert  survived  his  mother,  and  died  May  26, 1891,  and  under  his  ^ 
his  interest  in  said  real  estate  has  been  conveyed  to  bis  brother,  the 
fendant  Henry  S.  Gilbert,  whose  ownership  of  a  one-half  interest  in  s 
premises  is  not  here  disputed. 

This  action  was  commenced  for  a  partition  of  said  premises.  1 
learned  trial  judge  has  found,  inter  alia,  as  conclusions  of  law,  tt 
under  said  will  and  by  the  laws  of  this  state,  said  four  children  of 
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testator,  on  his  death,  became  seised  of  a  vested  remainder  in  fee  in  said 
premises,  subject  only  to  the  life  estate  of  testators  widow;  also  that  the 
provision  for  the  sale  of  said  premises  at  the  death  of  testator's  widow 
was  not  an  equitable  conversion  into  money,  and  a  gift  of  personal  prop- 
erty at  her  death,  but  only  a  direction  and  authority  for  the  convenience 
of  division,  and  solely  for  that  purpose.  An  interlocutory  judgment 
has  been  entered  in  accordance  with  said  findings  and  conclusions.  The 
appellants  the  children  of  Wilbur  F.  and  of  Philo  B.  Gilbert  have  filed 
exceptions  to  said  conclusions,  and  seek  to  obtain  a  new  trial  on  said  ex- 
ceptions. Their  contention  is  that,  under  the  will,  there  was  no  devise 
of  the  lands,  but  only  of  the  proceeds  of  sale  thereof,  which  were  to  be 
divided  among  the  testator's  children  at,  and  not  until,  the  death  of  the 
widow;  that  there  was  an  equitable  conversion  of  the  realty  into  person* 
alty  on  her  death;  that  nothing  passed  under  the  deed  of  Wilbur  F.  Gil- 
bert and  under  the  bankruptcy  proceedings  against  Philo  B.  Gilbert; 
and  that,  as  they  both  predeceased  their  mother,  the  testator's  widow, 
iheir  children  are  now  entitled,  on  her  decease,  to  take  the  shares  of 
their  respective  fathers.  It  is  a  fundamental  principle  in  the  construc- 
tion of  wills  that  the  intent  of  the  testator  is  to  be  determined  from  the 
instrument  taken  as  a  whole,  rather  than  from  isolated  or  particular 
phrases;  and  this  rule  applies  with  greater  force  where,  as  in  the  present 
case,  the  will  was  drawn  by  the  testator  himself,  and  the  form  thereof, 
and  the  language  and  expressions  used,  clearly  indicate  that  the  draughts- 
man was  unskilled  in  matters  of  that  character.  Ly  tie  v.  Beveriidge,  58 
N.  Y.  592.  Applying  this  rule  to  the  will  before  us,  we  are  of  the 
opinion  that  the  testator  intended  to  give  all  his  property  to  his  four 
sons,  to  be  equally  divided  between  them,  subject  only  to  the  life  estate 
of  the  widow  in  the  whole  thereof,  provided  she  did  not  remarry;  but, 
in  case  she  remarried,  then  she  was  only  to  have  a  life  estate  in  one 
half  of  the  realty,  and  the  other  half  was  to  "revert  back  to  my  chil- 
dren," as  the  testator  puts  it.  We  think  that  a  fair  and  reasonable  in- 
terpretation of  the  words  "  revert  back  "  indicates  that  the  testator  as- 
sumed and  believed  that  by  the  preceding  language  he  had  already 
vested  his  real  estate  in  his  children  in  equal  shares,  subject  to  the  use 
thereof  of  his  widow  during  her  life  or  widowhood.  His  disposition  of 
his  personal  estate,  furniture,  etc.,  is  in  the  same  direction,  as  well  as  the 
legacy  of  $100  to  his  son  Wilbur,  "to  make  him  equal  with  the  others." 
Nowhere  in  the  will  is  there  the  slightest  indication  on  the  part  of  the 
testator  of  an  intent  to  create  a  trust  during  the  life  of  his  widow,  or  to 
tie  up  his  property  till  her  death.  On  the  contrary,  in  the  closing  clause 
of  his  will  he  directs  that,  if  it  should  be  necessary  to  sell  any  part  of 
his  realty  to  pay  mortgages  or  debts,  "let  it  be  sold,  and  the  remainder 
of  my  property  shall  be  disposed  of  as  aforesaid."  Here,  again,  the  use 
of  the  words  "  disposed  of"  would  seem  to  indicate  that  the  testator  as- 
sumed that  he  had  effectually  devised  and  bequeathed  all  his  property, 
and  not  that  he  had  established  a  trust  during  the  life  or  widowhood  of 
his  widow,  with  a  gift  of  the  proceeds  of  the  sale  thereof  on  her  death. 
Nor  can  we  see  that  the  use  of  the  words,  "or  their  heirs,"  following  the 
names  of  the  testator's  children,  works  in  support  of  the  appellant^'  con- , 
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tention.  Bearing  in  mind  that  the  testator  was  unskilled  in  the  use  of 
legal  phraseology,  those  words  were,  we  think,  intended  to  be  used  to 
▼est  his  realty  absolutely  in  his  children;  but,  even  if  Chey  should  be 
construed  to  be  words  of  substitution,  then,  on  well-setded  rules,  they 
should  be  construed  as  referring  to  the  contingency  of  the  death  of  one 
or  more  of  testator's  children  during  his  lifetime.  As  all  of  testator's 
children  survived  him,  the  words  of  substitution  (if  they  were  such) 
would  be  inoperative.  The  direction  given  by  the  testator  that  on  the 
death  or  remarriage  of  his  widow  his  real  estate  should  be  0old,  was 
merely  a  provision  for  the  equal  and  convenient  division  of  his  property. 
It  consisted  of  three  houses  and  lots  incapable  of  equal  partition  amoi^ 
his  four  sons,  and  the  direction  for  a  sale  was  tiie  simple  and  natural 
method  of  arriving  at  what  each  son  should  be  entitled  to  out  of  his 
property.  Ample  authority  for  the  construction  that  we.  have  given  lo 
the  testator's  will  is  to  be  found  in  the  cases  of  Snell  ▼.  Tuttle,  44  Hun, 
324;  Goebel  v.  Wolf,  118  N.  Y.  405,  21  N.  B.  Rep.  888;  In  re  Tienken, 
60  Hun,  418,  15  N.  Y.  Supp.  470,  affirmed  131  N.  Y.  891,  80  N.  E. 
Rep.  109.  The  win  construed  in  the  last-dted  case  contains  rabstan- 
tially  the  same  provision  as  the  will  in  question  with  rsferenee  to  the 
sale  of  real  estate  held  in  trust  for  testator's  wife,  and  the  division  of  the 
proceeds  amcmg  testator^  children  on  her  death,  and  the  court  there 
held  that  testator^  children  on  his  death  took  vested  interests  in  SQch 
real  estate,  subject  to  the  life  estate  of  the  testator'b  widow.  We  think 
that  the  exceptions  should  be  ovenmled,  and  the  moti(»i  for  a  new  tad 
denied,  with  oosts. 

(8MlB0.Rep.14) 

PABEE  et  aL  V.  HoCALDIK. 

(City  OoDi*  of  Brooklyn,  General  Term.    February  27,  IML) 

Gl^Bltn  PiJITT — BbKAGSK-— DiJKACUBS. 

Where  a  vessel  is  chartered  to  carry  lamber  between  spectfled  ports  for 
a  specified  time,  the  charterer's  measure  of  damages  for  the  cancenatton  of 
the  charter  party  before  the  expiration  of  the  tfane  specified  is  the  dlfiBerenos 
between  the  freight  fixed  in  the  charter  party  for  transporting  sach  a  quan- 
tity of  lamber  as  the  chartered  TesBel  could  reasonabljr  have  been  expected 
to  carry  for  the  unexpired  term  and  the  cost  of  procuring  such  transporta- 
tion on  otker  veseeU,  provided  that  other  transportation  is  obtainable;  and, 
if  no  other  transportation  is  obtainable,  the  charterer's  measure  of  damages 
is  the  difference  m  the  value  of  the  lumber  at  the  shipping  point  and  the 
place  of  destination,  less  the  cost  of  transportation. 

Appeal  from  trial  term. 

Action  by  William  A.  Parke  and  Edward  W.  Mcdave  against  Jamea 
McCaldin  for  breach  of  a  charter  party.  From  a  judgment  entered  on 
a  verdict  for  nominal  damages,  and  from  an  order  denying  a  new  trial, 
plaintiffs  appeal.     Reversed. 

Argued  before  CLEMENT  and  VAN  WYCK,  JJ. 

Parsons,  Shepard  &  Ogden,  for  appellants. 
Goodrich,  Deady  &  Goodrich,  for  respondent. 

CLEMENT,  C.  J.  The  defendant  chartered  to  the  plaintiffs  the 
steamer  Caroline  Miller  to  carry  lumber  Irom  Port  Royal  to  New  York 
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city  for  as  many  voyages  as  could  be  made  during  the  period  of  11 
months  from  February  1,  1887.  There  was  a  provision  in  the  char- 
ter party  that  the  defendant  had  the  privilege  of  canceling  the  same 
after  August  1,  1887,  on  giving  60  days'  notice  in  writing.  The  de- 
fendant claimed  on  the  trial  that  on  August  8d  the  written  notice  was 
served  on  the  plaintiffs,  and  that  the  charter  party  was  therefore  ended 
on  October  1st.  On  the  other  hand«  the  plaintiffs  testified  that  no  notice 
of  cancellation  was  ever  given.  The  question  whether  the  charter  party 
terminated  on  October  1st  or  on  December  Slat  was  ligitated  at  length, 
and  the  jury  found  a  verdict  for  plaintiffs  for  six  cents  damages.  It 
is  conceded  that  by  such  verdict  the  jurors  determined  that  the  char- 
to*  party  was  not  canceled,  and  that  the  plaintiffs  were  entitled  to  re- 
cover damages  for  the  failure  of  the  defendant  to  cany  out  his  con- 
tract between  October  1st  and  December  81st,  a  period  of  three  months. 
The  proper  rule  as  to  the  measure  of  damages  is  substantially  the  ques- 
tion involved  on  this  appeal. 

The  learned  trial  judge,  in  his  charge,  said: 

"If  TOO  oome  to  the  oonolation  that  the  plaintiff  it  eatitled  lo  reeovor  lo  this 
<;ase.  the  measare  of  damages  is  the  value  of  this  charter  partj— the  contract— 
that  has  been. broken;  andfthat  value  is  to  be  measured  by  what,  In  your  Judg- 
ment, with  fair  and  reasonable  efforts  and  diligence,  the  plaintiffs  could  have 
Ikrocnred  another  Tessel,--4teainer,  I  will  8ay,^-»of  eaual  or  satisfactory  facili- 
.  ties  for  brincing  forward  the  lamber  that  they  desired  to  bring  from  Port  Royal 
to  New  York;  and  the  excess  of  price  that  they  wonld  have  been  compelled  to 

Ky  for  BDCh  oaiTla|pe  over  and  above  the  $400  a  thousand  Ceet.  for  each  num- 
r     '   ■ 


of  thousands  of  feet  as  you  may  find  the  Caroline  3XUler  might  reasonably 
nave  been  expected  to  bring  from  the  1st  day  of  October  up  to  the  1st  day  of 
January  would  be  the  measure  of  damages  which  they  were  entitled  to  recover.  * 

The  rule  charged  was  correct,  provided  it  was  agreed  between  the  lit- 
igants that  other  steamers  could  have  been  chartered  during  the  tame 
when  the  defendant  was  in  default.  One  of  the  questions  in  dispute 
-on  the  trial  was  whether  a  steamer  could  have  been  obtained  or  not,  and 
ihe  testimony  which  was  given  by  the  witnesses  for  plaintiffs  was  am- 
ple to  justify  the  submission  of  that  question  to  the  jury«  The  learned 
counsel  for  the  defendant,  in  his  brief,  says  that  the  question  was  sub- 
mitted to  the  jury  by  the  court,  and  that  they  determined  that  the 
plaintiffs  could  have  obtained  another  steamer.  We  are  of  opinion  that 
after  the  plaintiffs  had  proven  that  there  was  a  breach  of  the  contract, 
and  had  given  testimony  tending  to  show  that  another  steamer  could 
not  be  procured,  it  was  then  competent  to  prove  the  value  of  the  lum- 
ber at  Port  Royal,  and  also  the  value  at  New  York  City,  after  deduct- 
ing charges  and  expenses.  Such  testimony  was  excluded  at  the  trial 
on  several  occasions,  and  at  folio  166  the  judge  said,  "  I  will  hold  you 
to  the  difference  of  freightage  as  the  measure  of  damages,"  This  ruling 
was  adhered  to  during  the  trial,  and  the  charge  is  to  the  same  effect. 
Id  this  case,  if  the  plaintiffs  could  not  have  procured  another  steamer. 
then  the  rule  that  the  difference  of  freightage  was  the  measure  of  dam- 
age did  not  apply;  and,  if  the  jury  found  that  another  steamer  could 
not  be  obtained,  then  they  had  no  evidence  of  any  damage,  for  the 
testimony  had  been  excluded.  The  verdict  of  six  cents  does  not  show 
whether  the  jury  decided   that    the  plaintiffs  could  have  procured  a 
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steamer,  or  the  opposite.  Where  there  is  a  breach  of  contract,  the  i 
jured  party  is  entitled  to  recover  damages,  as  an  indemnity  for  t 
loss  sustained.  The  plaintiffs,  if  they  could  not  secure  transportati( 
for  their  lumber,  were  not  without  remedy  on  the  failure  of  the  d 
fendant  to  keep  his  contract.  In  the  case  of  Bracket  ▼.  McNair,  : 
Johns.  170,  a  contract  was  made  to  transport  400  barrels  of  salt  fro 
Oswego,  N.  Y.,  to  Queenston,  Canada.  The  defendant  failed  to  ke* 
his  contract,  and  the  plaintiff,  by  reason  of  an  embai^o,  was  unable 
ship  the  salt.  Held,  that  the  plaintiff  was  entitled  to  recover  the  d 
ference  in  value  of  the  goods  at  Oswego  and  Queenston,  less  the  cost 
transportation.  Ogden  v.  Marshall,  8  N.  Y.  840,  was  an  action  broug 
to  recover  damages  for  fiailure  to  transport  corn  from  New  York  to  Li 
erpool,  and  it  was  there  held  that  the  difference  between  the  pri 
agreed  upon  for  freight,  and  that  for  which  it  could  have  been  carri 
by  another  ship  at  the  time,  was  the  measure  of  damage.  In  tfa 
case  it  appeared  that  other  transportation  could  have  beeen  procure 
but  at  an  increased  rate.  Judge  Jewett  cites  Brackett  v.  McNair,  e 
pra,  with  approval,  as  laying  down  the  proper  rule  of  damage  whc 
the  opportunity  of  transportation  was  wholly  lost.  In  another  ca£ 
(O'Conner  v.  Forster,  10  Watts,  418,)  there  was  an  agreement  to  trai 
port  1,000  bushels  of  wheat  by  canal  from  Pittsburgh  to  Philadelphi 
which  agreement  the  defendant  failed  to  keep.  The  court  allowed  t 
plaintiff  to  show  the  value  of  wheat  at  Pittsburgh  and  Philadelphi 
and  charged  the  jury  that,  if  other  transportation  could  be  obtaine 
then  plaintiff  would  be  entitled  to  recover  the  difference  in  freigl 
and  damages  by  reason  of  the  delay,  but  that,  if  no  other  transpon 
tion  could  be  obtained,  then  the  difference  of  prices  at  Pittsburgh  a; 
Philadelphia  would  be  the  measure  of  damages.  The  supreme  coi 
of  Pennsylvania  upheld  the  law  as  laid  down  by  the  trial  judge.  T 
authorities  before  quoted  have  never  been  distinguished,  and  thou 
no  late  cases  in  this  state  can  be  found,  in  other  states  there  are  mai 
authorities  directly  in  point.  The  rule  laid  down  in  the  eighth  editi 
of  Sedgwick  on  the  Measure  of  Damages,  (section  842,)  is  the  corn 
one,  and  the  authorities  are  there  collated,  and  their  citation  in  tl 
opinion  is  therefore  not  required. 

We  think  that  the  defendant  should  have  been  permitted  to  pro 
in  this  case  that  transportation  could  have  been  obtained  by  schoo 
ers,  and  the  cost  of  such  transportation,  and  that  the  plaintiffs  mig 
prove  damages  for  delays  if  the  lumber  was  transported  by  schoonei 
and,  as  stated  before,  that  the  plaintiffs  should  have  allowed  to  pro 
the  value  of  the  lumber  not  transported  at  Port  Royal  and  New  Yor 
The  jury,  under  proper  instructions,  based  upon  the  law  as  laid  do\ 
in  the  cases  before  cited,  could  then  determine  the  value  of  the  chf 
ter  party.  We  hold  that  the  rulings  below  were  correct  as  to  remc 
profits.  Harvey  v.  Railroad  Co.,  124  Mass.  421.  It  follows  that  t 
judgment  and  order  denying  new  trial  must  be  reversed,  and  a  n^ 
trial  granted,  costs  to  abide  the  event. 
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(8  Misc.  Rep.  40.) 
DEVLIK  ▼.  KOSEL. 
Court  of  Brooklyn,  General  Term.    March  1, 1806.) 

[ABE  BT  MOBTGAOBB—RlOHTS  AND  DdTDBB. 

ler  of  chattels  cannot  retain  them,  and  refuse  to  pay  the  price,  on 

Lhat  he  is  the  assignee  of  a  chattel  mortgage  given  on  such  prop- 

lidity  of  which  is  disputed  hy  the  seller;  but  he  should  return  the 

demand,  and  proceed,  according  to  law,  to  foreclose  his  mort- 

^AlCAGBS— -EtIDEKCB. 

de  CiTil  Proc.  g  1726,  which  requires  the  jury,  in  replevin,  where 
is  for  plaintifiF,  and  the  property  is  In  defendant's  possession,  to 
slue  of  the  property  at  the  date  of  the  trial,  evidence  that  defend- 
kortgage  on  the  property  after  the  commencement  of  the  action  is 

i)le. 

1  trial  term. 

f  William  B.  Devlin  against  Louia  0.  Kosel.     From  a 

laintiff 's  favor,  defendant  appeals.     Affirmed. 

m  CLEMENT,  C.  J.,  and  VAN  WYCK,  J. 

tney,  for  appellant, 
m,  for  respondent. 

I  C.  J.  This  action  was  brought  to  recover  possession  of 
3, — ^two  horses,  one  set  of  double  harness,  one  pair  of  blan- 
as  truck  cover,  two  ropes,  and  one  double  truck,  of  the 
On  the  6th  of  January,  1892,  the  defendant  was  intro- 
laintiff,  by  one  Evans,  as  a  party  who  wished  to  purchase 
Tses  in  suit.  After  some  negotiations  the  defendant  agreed 
ittels  above  described  for  the  sum  of  $700.  The  defend- 
laintiff  the  sum  of  $200,  and  was  to  pay  the  balance  on 
noming.  The  plaintiff  returned  the  $200  to  the  defend- 
^osel,  I  don't  know  you.  The  best  thing  you  can  do  is  to 
DO  to-morrow  morning,  nine  o'clock."  Kosel  then  said  he 
)  check  for  the  $700,  and  went  into  his  office,  and,  after 
3  check  book,  stated  that  he  had  only  $600  on  deposit, 
him:  "Well,  you  pay  me  the  whole  business  to-morrow 
ne  o'clock."  The  parties  then  went  to  the  stable  of  one 
re  the  horses  were  kept,  and  the  defendant  asked  permis- 
intiff  touse  the  horses  and  truck  at  7  o'clock  in  the  morn- 
gave  his  consent,  provided  his  man  should  act  as  driver, 
i  3  o'clock  in  the  morning,  the  defendant  took  out  the 
t  from  the  stable,  and  at  9  o'clock  the  plaintiff  called  upon 
to  receive  his  money,  who  then  said  that  he  had  found 
was  a  mortgage  on  the  property  for  $425.  The  following 
isputed:  That  the  defendant  himself  held  the  mortgage 
from  Frederica  Grandeman;  that  he  had  held  such  as- 
5veral  days  before  January  6th;  that  the  mortgage  only  cov- 
ss,  which  was  worth  only  $40;  and  that  the  defendant  de- 
allowed  a  credit  of  $425  on  the  purchase  price,  and  refused 
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to  return  the  property.  The  plaintiff  testified  at  the  trial  that  themort- 
gage  had  been  paid. 

On  the  foregoing  statement  of  facts  it  is  difficult  to  see  how  the  jury 
could  have  found  a  verdict  for  the  defendant.  If  the  defendant  told  the 
truth  on  the  trial,  even  then  he  was  in  the  wrong.  When  he  found  that 
the  plaintiff  disputed  the  mortgage,  he  should  have  returned  the  prop- 
erty, and  foreclosed  his  mortgage.  The  jurors  evidently  thought  that 
the  defendant  obtained  the  property  by  trick,  in  order  to  compel  the 
plaintifT  to  allow  the  mortgage.  A  party  cannot  foreclose  a  mortgage  in 
the  manner  attempted  by  the  defendant,  who  had  the  right  to  refuse  to 
complete  his  purchase  until  the  mortgage  was  satisfied,  but  in  the  mean 
time  it  was  his  duty  to  return  the  property  to  plaintiff,  when  demand 
was  made. 

The  exceptions  at  folios  59,  148,  and  164  were  not  well  taken.  The 
defendant  offered  to  show  that  there  was  a  mortgage  of  1100  on  the 
truck,  which  he  (defendant)  had  been  compelled  to  pay  since  the  oom- 
mencement  of  the  action.  In  an  action  of  replevin,  Uie  jurors,  when 
the  verdict  is  for  plaintiff,  and  the  property  is  in  possession  of  defend- 
ant, assess  the  value  of  the  chattels  at  the  date  of  trial.  Section  1726, 
Ck>de.  The  testimony  would  be  admitted,  if  at  all,  to  reduce  the  value 
of  the  property;  but  the  difficulty  is  that  the  defendant  has  the  option, 
under  the  judgment,  to  return  the  property  or  pay  its  value.  If  he  is 
allowed  a  reduction  of  $100  in  the  value,  and  afterwards  returns  the  prop- 
erty, he  would  not  receive  the  1100  which  he  has  paid  out 

The  exception  at  folio  81  cannot  avail  the  defendant,  where  counsel 
wanted  to  show  all  that  he  said  when  the  team  was  taken  away  from  the 
stable.  Plaintiff's  question,  at  folio  78,  was:  '^I  don't  ask  you  to  say 
what  he  said.     What  did  he  do  ?  " 

We  have  carefully  considered  the  other  exceptions  in  the  case,  and  can 
discover  no  exror.  The  counsel  for  defendant  does  not  complain  of  the 
rule  of  damages  adopted  at  the  trial,  and  no  point  is  made  that  the  dam- 
ages are  excessive.  Judgment  and  order  denying  new  trial  affirmed, 
with  costs. 

(8  Miic.  Jtop. «».) 

MAKCHESTBB  et  al.  v.  YAK  BRUNT  et  aL 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    Febmary  6, 1808.) 

KoncB  OF  Pbotbbt— Deposit  nr  Post  Office. 

In  a  proper  case,  a  deposit  in  the  post  office  of  a  notice  of  dishonor,  thougb 
accompanied  with  a  direction  to  return  if  not  delivered  in  10  days,  is  sufficient- 
notice  to  charge  an  indorser.    Bischoff,  J.,  dissenting.    19  N.  T.  Bupp.  686, 
affirmed. 

(Syllabus  by  the  Court) 

Appeal  from  city  court,  general  term. 

Action  by  George  N.  Manchester  and  others  against  Thomas  C.  Van 
Brunt,  impleaded  with  E.  C.  Butcher,  on  a  promissory  note.  From  a 
judgment  of  the  general  term  affirming  a  judgment  for  plaintiflb,  de- 
fendant appeals.     Affirmed. 
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Argued  before  DALY,  C,  J.,  and  BISCHOFF  and  PBYOB,  JJ. 

Alfred  B.  Cruikshank,  for  appellant. 
Sackett  &  Lang,  for  respondents. 

PRYOR,  J.  To  an  action  by  the  holders  of  a  note  against  the  in- 
dorser,  the  defendant  pleads  a  discharge  for  default  in  notice  of  dis- 
honor. The  note  being  payable,  and  the  indorser  resident,  in  the  city 
of  New  York,  the  plaintiffs  availed  themselves  of  the  method  of  notice 
provided  by  statute;  namely,  by  deposit  in  the  post  office.  But,  by  in- 
dorsement on  the  envelope  oontainii^  the  protest,  the  postmaster  was 
requested  to  return  it  to  the  plaintiffs  if  not  delivered  within  10  days; 
and  the  aigmnent  is  that  this  direction  defeated  the  effect  of  the  deposit 
as  a  notioe.  We  are  of  opinion  that  the  contention  is  untenable;  The 
law  never  required  actual  notioe  to  the  indorser,  but  due  diligence  su^ 
ficed  to  charge  him.  Gawtry  v.  Doane,  51  N.  Y.  84;  Libby  y.  Adams, 
32  Barb.  642.  Proceeding  on  the  presumption  that  a  communication 
duly  addressed  and  deposited  in  the  post  office  will  regularly  reach  its 
destination,  (Steamship  Ck>.  v.  Otis,  100  N.  Y.  446,  8  N.  S.  Rep.  485; 
Price  y.  MoGoldrick,  2  Abb.  N.  C.  69,)  the  statute  prescribes  that  a 
notioe  of  protest  ''may  be  served*  by  being  so  addressed  and  deposited. 
Hence  such  deposit  is  the  Ic^  equivalent  of  notice.  Ulis'  Adm'r  v. 
Bank,  40  Amer.  Dec.  68;  Bank  v.  Marsh,  7  N.  Y.  481.  Yet,  notwith- 
standing the  literal  terms  of  the  statute,  it  may  be  assumed  that,  were 
the  deposit  so  conditioned  and  incumbered  as  to  repel  the  presumption  of 
delivery ,  it  would  not  amount  to  notioe.  Butsuofa  is  not  the  present  case. 
From  tile  fadlitisB  and  secudtiaei  for  the  prompt  delivery  of  mail  mat- 
ter in  the  city  of  2few  York,  the  inference  is  inevitable  that  10  days  was 
ample  time  for  the  receipt  of  the  notioe  by  the  defendant  By  the  United 
States  Revised  Statutes,  it  is  provided  that  a  letter  not  called  for  within  a 
givaa  penod  shall  be  sent  to  the  ^^dead-letter"  department;  and,  by  see- 
tion  3939,  that  after  30  days,  if  the  name  and  address  of  the  writer  be 
indorsed  on  the  letter,  it  shall  be  returned  to  him.  The  state  statute 
making  a  deposit  in  the  post  office  equivalent  to  notioe  must  have  con* 
templa ted  these  provisions  of  federal  law;  and  hence  the  inference  that 
an  absolute  and  unrestricted  deposit  is  not  a  necessary  condition  of  such 
notice.  By  the  Code,  under  certain  circumstances,  service  of  pleadings 
may  be  made  by  mail;  and  the  service  is  complete  upon  deposit  in  the 
post  office,  although  in  fact  ihe  paper  miscarry  in  the  delivery.  Jacobs 
▼.  Hooker,  1  Barb.  71 ;  Crittenden  v.  Adams,  5  How.  Pr.  310.  In  Gaffney 
V.  Bigelow,  2  Abb.  N.  C.  311,  the  defendant  deposited  his  answer  in 
the  post  office,  but  with  a  direction  to  return  it  ''if  not  called  for  in  five 
days."  An  objection  that  this  qualification  of  the  deposit  destroyed  its 
efiect  as  a  legal  service  was  overruled  by  a  court  consisting  of  Mullin, 
P.  J.,  and  E.  Darwin  Smith,  and  Gilbert,  JJ.  The  authority  is  in 
point,  and  would  control  our  decision,  even  were  it  supported  by  less 
satisfactory  reasons. 

Appellant  assails  the  judgment  again  on  the  ground  that  the  defend- 
ant was  discharged  by  an  extension  of  time  to  the  maker;  but,  it  ap- 
pearing beyond  doubt  that  the  indulgence  was  gratuitous,  the  liability 
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of  the  indorser  is  unaffected.     Upon  this  point  nothing  need  be  added 
to  the  argument  of  the  city  court,  general  term. 

So  far  as  the  appeal  invites  a  consideration  of  questions  of  fact,  they  are^ 
concluded,  before  us,  by  the  determination  of  the  court  below.  In  other 
exceptions  we  observe  no  feature  of  gravity.  Judgment  affirmed,  with 
costs. 

DALY,  C.  J.,  concurs. 

BISCHOFF,  J.,  (dissenting.)  No  appeal  lies  to  this  court  from  an 
order  of  the  city  court  of  New  York,  which  refuses  a  new  trial,  and  we* 
are  therefore  authorized  to  review  the  judgment  only  upon  due  excep- 
tion taken  at  the  trial.  Code  Civil  Proc.  §3191;  Wilmore  v.  Flack,  9& 
N.  Y.  512;  Smith  v.  Pryor,  (Com.  PI.  N.  Y.)  9  N.  Y.  Supp.^686.  At 
the  dose  of  the  testimony  for  both  parties,  defendant's  counsel  asked 
that  a  verdict  be  directed  for  defendant;  and  the  exception  taken  to  the 
denial  of  this  motion  presents  error,  for  which  the  judgment  must  be  re- 
versed. 

In  substance,  the  agreement  of  the  indorser  of  a  promissory  note  i» 
that  he  will  pay  if  the  maker  does  not,  provided  that  at  maturity  the 
note  is  duly  presented  for  payment,  and,  if  not  paid,  prompt  notice  of 
the  fact  given  him.  To  charge  him  it  is  incumbent  upon  the  holder  of 
the  note,  therefore,  to  show  that  the  conditions  upon  which  the  in- 
dorser's  liability  rests  have  been  duly  performed.  If  they  have  not,  the 
indorser  is  discharged,  without  regard  to  the  question  whether  or  not  he 
has  been  harmed  by  the  omission.  Bank  v.  Warden,  1  N.  Y.  413. 
Before  the  statute  which  authorizes  service  of  a  notice  of  nonpayment  of 
a  promissor}'  note  by  deposit  in  the  post  office  was  enacted,  such  serv- 
ice, if  the  indorser  resided  in  the  same  city  or  town  where  the  note  was^ 
in  terms  payable,  or  legally  presented,  or  had  his  place  of  business^ 
therein,  could  only  be  made  by  leaving  the  notice  at  the  residence  or 
place  of  business  of  the  indorser.  Van  Vechten  v.  Pruyn,  13  N.  Y.  549. 
Service  by  mail  was  ineffectual.  Ransom  v.  Mack,  2  Hill,  687.  By 
Laws  1857,  c.  416,  however,  it  is  provided  that  "whenever  the  residence 
or  place  of  business  of  the  indorser  of  a  promissory  note  *  *  *  shall 
be  in  the  city  or  town  *  *  *  where  such  promissory  note  *  *  * 
is  payable,  or  legally  presented  for  nonpayment,  *  *  *  all  notices 
of  nonpayment  may  be  served  by  depositing  them,  with  the  pastage 
thereon  prepaid,  in  the  post  office  of  the  city  or  town  where  such  note 
*  *  ♦  is  payable,  or  legally  presented  for  payment,  *  *  * 
directed  to  the  indorser  or  drawer  at  such  city  or  town."  Thus  was 
created  a  mode  of  technical  or  constructive  service  theretofore  unknown, 
and  in  derogation  of  the  indorser's  common-law  right  to  insist  upon 
actual  notice.  Hence  the  statute  must  be  strictly  construed.  Suth.  St. 
Const.  §  400;  McManus  v.  Gavin,  77  N.  Y.  36.  It  is  to  be  observed 
that  the  statute  makes  the  fact  of  deposit  in  the  post  office  notice  to  the 
indorser.  Whether  or  not  the  indorser  received  the  notice  by  trans- 
mission through  the  mail  is  therefore  immaterial;  and  the  presumption^ 
of  receipt  from  the  fact  of  mailing,  which  is  allowable  in  some  cases, 
(Howard  v.  Daly,  61'N.  Y.  362;  Austin  v.  Holland,  69Jf.  Y.  571;. 
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Steamship  Co.  v.  Otis,  100  N.  Y.  446,  8  N.  E.  Rep.  485;  Van  Doren 
V.  Liebman,  [Com.  PI.  N.  Y.]  11  N.  Y.  Supp.  769,)  is  inapplicable  to 
this.  To  say  that  the  notice  was  deposited  in  the  post  office,  therefore 
received  by  the  indorser,  is  petitio  principii.  Was  it  deposited  in  the 
post  office?  When  defendant  requested  that  a  verdict  should  be  directed 
for  him,  it  did  not  appear  that  any  notice  was  attempted  to  be  given 
him,  other  than  a  notice  which  was  inclosed  in  an  envelope  directed  to 
defendant  at  his  place  of  business,  and  dropped  in  one  of  the  street  mail 
boxes,  postage  prepaid.  But  this  envelope  also  bore  plaintiffs'  address, 
and  a  request  from  them  to  the  postmaster  to  return  the  package  if  de- 
livery thereof  to  the  defendant  was  not  effected  within  10  days;  and  by 
act  of  congress  of  June  8,  1872,  (Rev.  St.  U.  S.  tit.  46,  c.  7,  §  3989,) 
compliance  with  this  request  is  made  obligatory  upon  the  federal  postal 
authorities.  Thus  the  controlling  question  involved  on  defendant's 
motion  was  not  whether  or  not  defendant  had  presumptively,  or  in  fact, 
received  the  notice  by  transmission  through  the  mail,  but  whether  plain- 
tiffs had  performed  the  condition  precedent  to  defendant's  liability,  and 
given  him  due  notice  of  nonpayment  of  the  note  at  maturity.  This, 
when  the  facts  are  not  in  dispute,  or  conflicting  inferences  cannot  be 
drawn  therefrom,  presents  a  question  of  law,  which  must  be  determined 
by  the  court.  Lambert  v.  Ghiselin,  9  How.  552;  Harris  v.  Robinson, 
4  How.  336;  Bank  v.  Lawrence,  1  Pet.  578.  The  motion  assumed 
that  the  facts  were  as  claimed  for  plaintiffs,  and  logically  we  are  brought 
to  consider  the  question  whether  or  not  the  mailing  of  the  notice  of  non- 
payment, indorsed  as  stated,  constituted  a  deposit  of  it  in  the  post  office, 
within  the  meaning  of  chapter  416,  Laws  1857.  We  are  of  the  opin- 
ion that  it  did  not.  Obviously  the  statute  contemplated  that  the  in- 
dorser would  have  the  advantage  of  all  means  to  be  employed  by  the 
federal  government  in  its  eflforts  to  efifect  delivery  of  mailed  matter.  This 
can  be  done  by  absolute  and  unqualified  surrender  of  the  notice  to  the 
custody  of  the  postal  authorities.  In  view,  however,  of  the  latter's  duty 
to  return  it  pursuant  to  the  request  therefor,  the  deposit  of  the  notice  to 
defendant  for  transmission  became  canceled  upon  expiration  of  the  time 
limited  for  delivery.  Limitation  of  the  authority  to  deliver,  in  respect 
to  time^  rescinded  the  notice  upon  expiration  of  that  time;  and  if 
authoritative  custpdy  for  the  purpose  of  delivery  by  the  postal  authorities 
can,  as  in  the  present  case,  be  limited  to  10  days,  there  is  no  apparently 
sufficient  reason  why  it  may  not  be  to  less  time,  or  why  other  restrictions 
affecting  the  delivery  may  not  be  imposed,  and  so  eventual  delivery  of 
the  notice  be  altogether  frustrated.  A  limitation  of  10  days  may  not 
seem  of  moment  in  those  cities  wherein  delivery  by  mail  is  effected  by 
means  of  carriers  at  frequent  intervals  during  the  day;  but  the  statute 
extends  to  all  cities  and  towns  alike,  throughout  the  state,  and  delivery 
in  many  of  the  towns  is  accomplished  only  upon  call  at  the  post  office 
by  the  person  to  whom  the  mailed  matter  is  addressed,  or  by  some  per- 
son on  his  behalf.  Illness,  absence  from  his  usual  abode  or  place  of 
business,  or  the  inclemency  of  the  season,  may  prevent  this,  and  thus  the 
expiration  of  the  time  limited  for  the  purposes  of  delivery  may  prevent 
the  notice  from  coming  to  the  indorser's  knowledge. 

Digitized  by  VjOOQIC 


366  mm  ms  iumjunn*  fol.  2S.  \0.r. N. 

Bat,  H  may  be  aiged,  the  legislatare  is  presomed  to  have  provided  j 
service  of  the  notice  by  deposit  in  the  post  office  with  reference  to  t 
federal  laws;  and,  as  these  authorize  a  deposit  for  delivery  within 
limited  time,  such  a  deposit  was  contemplated  by,  and  is  within,  t 
statute.  To  this  the  answer  is  that  the  statute  which  creates  notice 
nonpayment  to  the  indorser  by  deposit  of  it  in  the  post  office  was  € 
acted  in  1857,  while  the  obligation  of  the  postal  authorities  to  return 
upon  expiration  of  the  time  limited  by  the  sender  for  delivery  was  i: 
imposed  until  June  8,  1872.  Hence  the  statute  could  not  have  cc 
templated  a  limitation  of  the  time  for  delivery  of  matter  deposited  in  t 
post  office;  and  it  is  a  rule,  in  the  interpretation  of  statutes,  that  if  o 
statute  incorporates  or  adopts  another,  expressly  or  by  implicatlG 
such  incorporation  or  adoption  extends  only  to  the  latter  as  it  was  at  t 
time,  and  does  not  include  subsequent  alterations  or  amendments.  En 
Interp.  St.  p.  115,  §  85;  Knapp  v.  City  of  Brooklyn,  97  N.  Y.  620; 
re  Sing  Sing,  98  N.  Y.  454. 

We  attach  no  importance  to  the  testimony  of  Manchester,  a  witn< 
for  plaintiffs,  to  the  effect  that  the  notice  was  never  returned  to  thei 
because,  if  the  view  entertained  by  us,  that  the  notice  was  notdepiisit 
in  the  post  office  as  required  by  the  statute  referred  to,  is  correct,  the 
as  matter  of  course,  the  omission  to  give  defendant  notice  of  nonps 
ment  can  in  no  sense  be  cured  because  a  notice  of  which  service  was  i 
tended  was  not  returned. 

Our  conclusion  is  that  there  was  a  failure  of  proof  sufficient  to  oons 
tute  a  cause  of  action,  and  tliat  defendant's  motion  for  direction  oi 
verdict  should  have  been  granted.  Judgment  reversed,  and  new  tr 
ordered,  with  costs  to  appellant,  to  abide  the  event. 


(BMi8O.Rep.80w) 
JACKSON  et  al.  v.  REICH. 
(C!ommon  Pleat  of  New  York  City  and  County,  General  Term.    March  6, 181 

PLBADIKe  AND  PROOF— YAIULANGE—BniL  OF  PARTICULARS. 

In  an  action  to  recover  for  13  lava  eas  logs  and  other  fixtures  placed  in  i 
fendant's  hotel,  which  were  specified  in  a  bill  of  particulars  as  having  be 
placed  in  the  hotel  at  certain  dates  and  in  certain  rooms,  plaintiffs  may  pit 
the  placing  of  logs  in  those  rooms  at  other  dates  than  those  specified,  ai 
on  defendaut  offering  evidence  that  there  were  no  logs  In  those  rooms,  pla 
tilfs  may  recover  for  logs  placed  in  other  rooms,  and  not  paid  for. 

Appeal  from  trial  term. 

Action  by  William  H.  Jackson  and  others  against  Jjorenz  Reich.  Pn 
a  judgment  for  plaintif!'s,  and  an  order  denying  a  new  trial,  defendi 
appeals.     Affirmed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFP  and  PRYOR,  JJ, 

Abram  Kling,  for  appellant. 

H.  P.  K.  Peck,  (John  Brooks  Leavitt,  of  counsel,)  for  respondents 

DALY,  C.  J.     The  complaint  was  for  goods  sold  and  delivered, 
eluding  13  lava  gas  logs,  iron  bottoms  for  coal-grate  baskets,  and  ti 
for  facings,  and  for  work,  labor,  and  services  in  attaching  the  gas  loj 
etc.,  an  itemized  account  of  which  articles  and4abor  i&set  forth  in  4 
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tail  in  the  bill  of  particnlan  annexed  to  the  complaint,  all  which  were 
alleged  to  be  reasonably  worth  $322.15.  The  answer  admitted  the  do- 
ing of  certain  work  by  plaintiffs  for  defendant  apon  the  Hotel  Cambridge, 
but  denied  knowledge  or  information  sufficient  to  form  a  belief  as  to  the 
famishing  of  the  materials  and  doing  of  the  work  claimed  for,  and  alleged 
payment  for  all  goods,  merchandise,  and  materials  furnished  and  all  work 
performed  for  him  by  plaintiffs.  The  jury  found  a  verdict  in  plaintiffs' 
favor  for  $100.  The  bill  of  particulars  annexed  to  the  complaint  speci- 
fied work  done  at  certain  dates  and  in  certain  rooms  of  defendant's  hotel 
in  the  setting  of  lava  gas  logs,  etc  The  plaintiffs  were  permitted,  under 
defendant's  objection,  to  prove  the  setting  of  gas  logs  in  those  rooms  at 
dates  other  than  those  specified  in  the  bill  of  particulars;  and,  the  de- 
fendant having  given  evidence  to  show  that  the  rooms  specified  had  no 
gas  logs,  nor  fireplaces  or  flues  at  which  gas  logs  could  be  set,  the 
plaintiffs  were  allowed  to  recover  for  gas  logs  actually  set  in  other  rooms 
in  the  hotel,  and  not  paid  ffur*  The  defendant  excepted  to  the  allowance 
of  evidence  of  work  done  upon  dates  not  specified  in  the  bill  of  particu- 
lars, and  excepted  to  the  refusal  of  the  court  to  charge  that  the  plaintifib 
oould  only  recover  for  the  rooms  actually  charged  for  in  the  bill  of  par- 
ticulars* These  exceptions  present  the  question  whether  the  variance 
between  the  proof  and  the  bill  of  particulars  could  be  disregarded.  If 
such  variance  was  not  calculated  to  mislead  the  defendant,  it  might  be 
disregarded.  2  Amer.  &  Sng.  Snc.  Law,  251.  It  appears  that  the 
plaintiffs  had  done  a  laige  amount  of  work  in  defendant's  hotel  in  the 
year  1887,  in  furnishing  and  setting  fireplaces,  fenders,  gas  logs,  grates, 
and  tiles,  amounting  to  $7,510.60  for  which  they  had  been  paid;  and 
the  items  sued  for  were  said  to  have  been  furnished  in  the  years  1888 
and  1889.  The  principal  dispute  was  whether  the  13  gas  logs  sued  for 
had  not  been  included  in  the  previous  bills.  The  total  number  charged 
for  (including  those  in  suit)  was  about  37,  and  there  were  65  drawing 
rooms  or  parlors  in  which  there  were  mantel  pieces,  without  reckon- 
ing the  bedrooms  with  flues.  The  defendant  could  not  be  misled 
as  to  the  quantity  of  gas  logs,  fenders,  grates,  tiling,  etc.,  which  had 
been  set  up  in  those  rooms,  and  the  room  numbers  given  in  the  bill  of 
particulars  would  not  impede  in  the  least  any  verification  of  the  plain- 
tiffs', charges  which  he  might  desire  to  make.  It  appeared  that  there 
were  in  the  hotel  55  suites  consisting  of  more  than  one  room,  and  each 
room  was  numbered  separately,  and  those  rooms  connected,  so  that  mis- 
takes and  confusion  might  easily  arise  in  the  minds  of  mechanics  as  to 
the  number  of  the  particular  room  in  which  certain  work  was  done. 
This  would  account  for  any  mistakes  in  the  plaintiffs'  bill  of  particulars. 
But  the  defendant  had  it  in  his  power  to  ascertain  with  exactness  in 
which  room  logs  had  been  placed  and  other  work  done,  and  to  show  by 
the  bills  he  had  paid  whetlier  all  the  work  had  been  paid  for,  and  so 
the  variance  between  the  bill  of  particulars  and  the  proof  could  do  him 
no  harm.  For  the  same  reason  variance  as  to  dates  was  immaterial. 
The  work  was  done  in  one  building,  and  all  that  was  needed  was  for  de- 
fendant to  compare  the  items  of  work  actually  done  with  items  charged 
in  the  various  bills  rendered.     In  fact,  the  demonstration  of  the  corrsot- 
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ness  or  incorrectne^  of  plaintiffs'  demand  was  in  his  power  without 
aid  of  any  bill  of  particulars.  Judicious  liberality  has  been  shown 
the  courts  in  disregarding  variances  between  bills  of  particulars  i 
proof.  Thus  in  Brown  v.  Williams,  4  Wend.  360-368,  which  wai 
action  to  recover  back  money  paid,  and  the  bill  of  particulars  alle 
that  it  had  been  paid  by  a  certain  person  named,  proof  of  payment 
a  different  person  was  allowed.  In  Dubois  v.  Canal  Co.,  12  Wend.  3 
the  plaintiff  was  allowed  to  recover  a  greater  price  than  that  alleged 
his  bill  of  particulars.  In  Duncan  v.  Ray,  19  Wend.  530,  a  varia 
of  a  year,  as  to  the  time  of  sale  of  a  horse,  between  the  bill  of  parti 
lars  and  the  evidence  given  on  the  trial,  was  not  regarded.  In  Mc^ 
V.  Gilbert,  3  Wend.  344,  the  notes  sued  upon  were  described  as  beai 
interest,  while  the  notes  proved  did  not  bear  interest,  and  the  varia 
was  held  immaterial.  In  Bonney  v.  Seeley,  2  Wend.  481,  plaii 
claimed  in  the  bill  of  particulars  to  recover  for  money  paid,  and  his  pi 
showed  a  payment  in  land  instead  of  money.  This  was  held  admissil 
In  Newstadt  v.  Adams,  5  Duer,  43,  the  complaint  alleged  the  ddii 
of  a  box  to  the  defendants  as  common  carriers  at  their  office,  59  Bn 
way,  while  the  proof  showed  a  delivery  at  their  office  in  Canal  str 
It  was  held  a  variance  which  the  court  by  the  Code  was  required  to 
regard.  The  variance  between  the  bill  of  particulars  and  theproo 
the  case  before  us  was  not  more  serious  than  the  variance  disr^arde< 
any  of  the  authorities  cited,  and  the  defendant  has  nothing  to  comp 
of  in  the  ruling  of  the  court  in  that  regard. 

Error  is  claimed  for  instructions  to  the  jury,  but  the  appellant's  h 
misapprehends  the  charge  of  the  court.  Thus  the  court  did  not  chi 
that,  if  the  jury  believed  the  evidence  of  Hankinson  (one  of  the  pi 
tiffs)  that  he  delivered  40  or  50  gas  logs,  they  must  find  that  there 
no  contradiction  thereto;  but  charged  that,  if  they  found  that  such 
dence  had  been  adduced  upon  the  trial  in  this  case,  then  they  m 
find  there  was  no  contradiction  thereof.  Nor  did  the  court  charge 
plaintiffs  were  entitled  to  a  verdict  if  the  jury  believed  Hankinson 's 
deuce,  but,  on  the  contrary,  told  the  jury  that,  Mr.  Hankinson  beii 
party  to  the  suit,  they  had  a  right,  after  weighing  the  testimonj',  tc 
tirely  disregard  his  testimony;  and  in  no  part  of  the  charge  did  the  c 
intimate  that  his  evidence  was  conclusive.  It  is  objected  that  H^n 
son  gave  no  such  testimony  as  is  embraced  in  the  charge  of  the  ju 
This  is  not  correct.  Hankinson  swore  that  it  was  40  to  55  logs  j 
gether  which  he  furnished,  and  which  went  into  the  rooms  of  the  h 
that  this  was  his  recollection  from  having  seen  them  in  the  rooms, 
is  objected  that  there  was  contradiction  of  tliis  testimony.  The  defen 
made  the  following  statement:  "I  told  him  [Hankinson]  I  don*t  be] 
there  has  been  twenty  logs  in  theCambridge  where  he  claims  forty-five, 
I  will  prove  it  that  there  is  not  twenty-five  logs  in  the  Cambridge  to- 
and  never  was."  This  was  no  contradiction  of  the  testimony  of  Har 
son.  The  other  evidence  of  the  defendant  related  to  the  specific  re 
charged  for  in  the  bill  of  particulars,  and  not  to  the  whole  numbi 
logs  furnished.  None  of  the  exceptions  were  well  taken,  and  the  j 
ment  and  order  appealed  from  should  be  affirmed. 
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(S  Misc.  Rep.  99.) 

HOFFMAN  ▼.  VAN  ALLEN. 

of  New  York  City  and  County.  General  Term.    March  0, 1898.^ 

M  Month  to  Month— Notice  to  Quit. 

that  a  month's  notice  to  quit  is  not  necessary  In  caae  of  a  simple 

(1  month  to  month,  it  is  necessary  where  the  lease  is  from  month 

0  long  as  the  rent  is  paid. " 

OCBEDINOS  AGAINST  TENANT— PLEADING  AND  PrOOP. 

in  summary  proceedinirs,  alleging  a  verbal  letting  about  Novem- 
the  term  of  one  montli, "  is  not  sustained  bv  proof  of  an  oral 

1  from  month  to  mon  th.  '*so  long  as  the  rent  is  paid. " 

special  term. 

-oceeding  by  John  Hoffman  against  James  Van  Allen,  his 
)ossess   defendant  for  holding  over.     From  an  order  in 
ner,  defendant  appeals.     Reversed, 
re  BISCHOFF  and  PRYOR,  JJ. 

ernian,  for  appellant, 
tion,  for  respondent. 

In  the  order  before  us  we  have  an  instance  of  the  "ii>- 
pression"  which  Judge  Bronson  apprehended  from  sum- 
ngs  unless  they  be  "carefully  watched."  Hill  v.  Stock- 
4,  318.  The  petition  alleges  a  verbal  letting  on  or  about 
her,  1892,  "for  the  term  of  one  month."  The  proof  was 
e,  in  April,  from  month  to  month,  "so  long  as  he  would 

The  evidence  faile<i  to  sustain  the  petition.  Romeyn 
;  N.  Y.  650,  662,  15  N.  E.  Rep.  698.  Waiving  the  dis- 
^n  the  pleading  and  proof,  still  it  appears  the  petitioner 
naking  a  case  for  an  order  of  dispossession.  As  to  the 
)  in  summary  proceedings  the  distinction  is  between  ten- 
)nth  and  tenancies  from  month  to  month;  in  the  former 
5  necessary,  while  in  the  latter  the  formal  notice  is  indis- 
Ison  V.  Taylor,  8  Dflly,  256;  Geiger  v.  Braun,  6  Daly, 
I  V.  Prindle,  23  Wend.  616.  Assuming,  as  held  in  some 
yfon  V.  Garlock,  (Sup.)  9  N.  Y.  Supp.  24,  and  citations, — 
not  requisite  in  simple  tenancies  from  month  to  month, 
thing  more,  namely,  a  letting  from  month  to  month,  "so 
nt  was  paid."  These  qualifying  words,  in  effect,  make 
inite,  and  entitle  the  tenant  to  hold  so  long  as  he  pays 
til  he  receives  a  month's  notice  to  quit, 
iversed,  with  costs,  and  restitution  directed. 


(8  Misc.  Rep.  961) 
BOWE  V.  ELLIB. 
of  New  York  City  and  County,  General  Term.    March  6, 1898.) 

kUnS— SALBr-DELrVERY  AND  ACCEFTANCB. 

i  seller  of  a  bar  in  a  building  owDed  by  a  third  person,  to  which 

er  and  purchaser  have  access,  informs  the  purchaser  that  it  is 

lests  him  to  remove  it,  and  the  purchaser  promises  to  do  so,  and 

aakes  an  effort  to  sell  it,  there  is  a  delivery  and  acceptance,  tak* 

ract  of  sale  out  of  the  statute  of  frauds.  Digitized  by 
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Appeal  from  fifth  district  court. 

Action  by  Thomas  Bowe  against  Cornelius  C.  Ellis  for  the  price  of 
chattel  sold  defendant.  From  a  judgment  for  plaintiff,  defendant  a 
peals.     Affirmed. 

Argued  before  BISCHOFF  and  PRYOB,  JJ,     . 

Chas.  W.  Ck)leman,  for  appellant. 
Hahn  &  Myers,  for  respondent. 

BISCHOFF,  J.  Assuming  the  defense  that  the  contract  of  sale  w 
within  the  statute  of  frauds,  and  void,  because  not  in  writing,  to  ha 
been  available,  under  the  pleadings,  we  are  nevertheless  of  the  opinio 
that  the  judgment  appealed  from  is  unassailable,  since  the  evidence  a 
equately  supports  a  finding  that  defendant  accepted  and  received  tl 
chattels  which  he  agreed  to  purchase,  whereby  the  contract  under  pn 
ent  consideration  was  removed  beyond  the  operation  of  the  statute. 
Rev.  St.  (Banks  &  Bros.  7th  Ed.)  pt.  2,  p.  2328,  c.  7,  tit  2.  § 
subd.  2.  Having  determined  the  question  of  the  credibility  of  ti 
witnesses  in  plaintiff's  favor,  it  was  competent  for  the  justice  below 
find,  from  the  testimony  adduced  on  the  trial,  that  plaintiff  and  defen 
ant  orally  agreed  that  if  the  former  would  purchase  a  mortgs^e  whi 
the  latter  held  upon  certain  chattels  in  the  Stevens  House,  iucludiiig 
bar  and  back  bar,  for  $1,850,  he  (defendant)  would  purchase  the  h 
and  back  bar  at  the  foreclosure  sale  for  $200;  that,  relying  upon  defen 
ant's  promise  to  purchase  the  bar  and  back  bar  at  the  time  and  for  t 
sum  mentioned,  plaintiff  accepted  an  assignment  of  the  mortgage,  ai 
paid  defendant  $1,850,  as  agreed,  but  that,  at  the  foreclosure  sale,  c 
fendant  failed  to  attend,  whereupon  plaintiff  bid  in  the  bar  and  ba 
bar,  and  thereafter  informed  defendant  that  they  were  his  at  the  pri 
agreed,  and  requested  him  to  remove  the  chattels,  which  the  latter  ti] 
promised,  and  then  failed,  to  do,  having  meanwhile,  however,  ma 
effort  to  sell  them  to  one  Underbill. 

To  prove  acceptance  and  receipt  of  ponderous  and  bulky  articles  1 
the  purchaser,  it  is  not  required  that  there  should  have  been  mam 
delivery  by  the  seller.  Atwell  v.  Miller,  6  Md.  10.  Virtual  or  cc 
structive  delivery  is  sufficient,  in  any  case.  Bailey  v.  Ogden,  3  Johi 
399;  Castle  v.  Sworder,  6  Hurl.  &  N.  828;  Sahlman  v.  Mills,  61  Ami 
Dec.  630.  All  that  is  required  is  that  the  goods  be  placed  within  t 
control  and  under  the  dominion  of  the  purchaser,  (Marsh  v.  Rouse, 
N.  Y.  643,)  with  intent  on  the  part  of  both  contracting  parties  to  v 
the  right  of  possession  as  owner  in  the  purchaser,  (Brand  v.  Focht 
Abb.  Dec.  185;)  and  proof  of  any  act  or  acts  from  which  it  may  be  r 
sonably  inferred  that  the  seller  has  abandoned  possession  as  owner,  a 
that  the  purchaser  has  assumed  it,  is  sufficient  evidence  of  acceptai 
and  receipt  to  take  an  oral  contract  of  sale  out  of  the  statute  of  frau 
(Jones  V.  Reynolds,  120  N.  Y.  213,  24  N.  E^  Rep.  279;  Gray  v.  ] 
^s,  10  N.  Y.  285,)  without  further  proof  that  the  goods  were  actua 
transferred  from  one  place  to  another.  In  the  case  before  us,  the  { 
ties  did  not  specifically  agree  upon  a  place  for  delivery*     The  pi 
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Lttels  were  at  the  time  of  sale  must  therefore  be  presumed 
intended  as  the  place  where  delivery  was  to  be  made. 
4th  Amer.  Ed.)  §  682.  This  was  the  Stevens  House,  to 
9ller  and  purchaser  had  equal  access,  as  licensees  of  the 
igent.  The  chattels  were  therefore  upon  neutral  ground, 
,  physical  possession  of  a  third  person,  and  so  remained 
r  requested  defendant  to  remove  tliem,  at  the  same  time  in- 
dant  that  they  were  his.  This  request  was  tantamount  to 
that  plaintiff' intended  to  relinquish  his  lien  for  the  unpaid 
ley,  and  bis  dominion  of  the  chattels  as  owner.  Thus  there 
to  hinder  defendant  from  taking  possession,  if  he  saw  fit 
lat  such  was  his  intention  was  manifest  by  his  promise  to 
lattels;  and  that  his  intention  was  executed,  and  domin- 
iissumed  by  him,  was  further  manifested  by  his  attempted 
lilly— -acts  which  were  consistent  only  with  hisolaim  of  own- 
ce,  there  was  both  receipt  and  acceptance  by  defendant, 
effect  of  the  statute  upon  the  contract  of  sale  was  avoided, 
ng  authority  to  the  contrary,  we  reganl  Shindler  v.  Hous- 
261,  as  sustaining  the  position  assumed  by  us.  In  the 
ras  held  that  mere  words  indicating  an  intention  to  assume 
tered  by  the  purchaser  at  the  time  of  the  sale,  will  not 
t  of  receipt  and  acceptance  of  the  goods,  but  that  his  sub- 
rom  which  assumption  of  possession  as  owner  may  be  in- 
icient,  though  the  goods  themselves  have  remained  in  the 
deposit  beibre  the  sale. 
ant  should  be  affirmed,  with  costs* 


(9  Misc.  Rep.  861.) 
[lows  PRINTING  &  BOOKBINDING  CO.  et  al.,  (two  cases.) 

of  New  York  Oity  and  County.  General  Term.    February  6, 1893.) 

-Rescisstok  by  Part  FES— Partial  Performance. 
a,nd  defendant  Lb  entered  into  an  agreement  providing  that  L.  was 
ezclnsiYe  right  to  have  impressions  printed  from  certain  plates 
plaintiff  for  a  certain  period,  and  that  plaintiff,  during  the  same 
I  not  to  publish  any  works  competitive  to  those  covered  by  the 
As  a  consideration,  L.  gave  plaintiff  a  series  of  promissory  notes 
certain  times,  and  indorsed  by  the  other  defendants.  Default 
Q  made  in  the  payment  of  certain  of  these  notes,  plaintiff  noti- 
he  rescinded  the  agreement,  and  returned  to  him  all  notes  matur- 
ach  rescission.  Plaintiff,  up  to  the  time  of  rescission,  had  fully 
his  part  of  the  agreement.  Held,  that  the  rescission  related  only 
ilfllled  part,  and  not  to  the  entire  agreement,  and  L.  was  liable  on 
laturing  before  the  rescission.    Pry  or,  J.,  dissenting. 

VLVTT  OV  IKBOBSERS. 

BM  the  rescission  of  the  agreement  did  not  release  the  indorsers 
es  from  liability  on  the  notes  maturing  before  the  rescission. 

:asb  of  IimoRSERs. 

the  fact  that,  after  the  maturity,  plaintiff  notified  L.  that,  anless 
ere  paid  at  a  certain  time,  he  would  rescind  the  agreement,  release 
rt  from  Habilitj  on  the  matured  notes;  such  notification  not  being 
n  of  time. 
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Appeal  from  trial  term. 

Two  actions  by  Thomas  D.  Hnrst  against  Trow's  Printing  &  Book- 
binding Company,  John  W.  Lovell,  and  Edward  Lange.  From  a  judg- 
ment for  plaintiff  in  each  action,  entered  on  a  verdict  directed  by  the 
court,  and  from  orders  denying  motions  for  a  new  trial,  defendants 
appeal.     Affirmed. 

Argued  before  BOOKSTAVER,  BISCHOFF,  and  PRYOR,  JJ. 

Carter,  Pinney  &  Kellogg,  (Frederick  R.  Kellogg,  of  counsel,)  for 
appellants. 

Andrew  Gilhooly,  for  respondent* 

BOOKSTAVER,  J.  The  two  actions  were  tried  together  and  were 
founded  upon  two  promissory  notes  given  by  John  W.  Lovell  under  an 
agreement  between  himself  and  the  plaintifif  which  provided,  among 
other  things,  that,  during  the  period  of  three  years  after  the  date  of 
the  contract,  lx)vell  was  to  have  the  exclusive  right  to  have  impres- 
sions printed  from  certain  plates  belonging  to  Hurst,  and  that  during 
the  same  period  the  latter  should  not  publish,  directly  or  indirectly, 
any  works  competitive  to  those  covered  by  the  terms  of  the  contract;  and 
for  these  exclusive  rights  the  agreement  provided  that  Hurst  should  re- 
ceive the  sum  of  $90,000,  for  which  sum  Lovell  should  give  him  36  nego- 
tiable promissory  notes,  each  for  $2,500,  payable  at  intervals  of  one 
month,  respectively,  each  to  be  drawn  to  the  order  of  Trow's  Printing 
&  Bookbinding  Company,  to  be  indorsed  by  them  and  by  the  defend- 
ant Lange.  The  agreement  also  provided  that  this  sum  of  $90,000 
was  intended  not  only  to  include  the  right  to  use  the  plates,  but  also 
a  consideration  for  the  relinquishment  of  competing  business,  and  that, 
if  the  plates  were  destroyed  before  the  termination  of  three  years,  it 
should  not  be  considered  as  abating  the  payment  of  any  portion  of  this 
sum.  The  agreement  further  provided  for  the  purchase  by  Lovell 
of  a  large  amount  of  book  stock  and  sheets,  and  that  Lovell  should  be 
bound  at  the  end  of  the  three  years,  or  at  such  earlier  time  as  he  might 
desire,  to  purchase  all  the  plates  covered  by  the  contract  for  the  sum 
of  $75,000  in  addition  to  the  $90,000  before  mentioned,  and  that,  from 
the  making  of  said  purchase,  Hurst  should  become  bound  to  refrain 
from  entering  into  any  competing  business  for  25  years  after  the  date 
thereof,  with  certain  exceptions.  Under  this  contract  the  36  notes  pro- 
vided for  in  the  agreement  were  delivered  to  the  plaintiff*,  each  made 
by  Lovell,  and  indorsed  by  the  defendants,  as  provided  for  in  the  agree- 
ment. Subsequently  15  of  these  notes  fell  due,  and  were  paid  at  matu- 
rity, but  the  sixteenth  and  seventeenth  notes  of  the  series,  which  are  the 
ones  in  suit  in  these  actions,  were  not  paid,  as  was  also  the  case  with  6 
others  falling  due  thereafter.  After  the  delivery  of  these  notes  to  the  plain- 
tiff, he  transferred  the  two  in  question  to  Samuel  J.  Kerr,  by  whom 
these  actions  were  originally  commenced,  but  subsequently,  in  Decem- 
ber, 1891,  the  notes  were  taken  up  by  the  plaintiff  from  Kerr,  and  he 
again  became  their  sole  owner,  and  remained  so  down  to  and  including 
the  time  of  the  trial.     On  March  9,  1892,  there  being  at  the  time  seveo 
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notes  of  this  series  unpaid,  including  the  two  now  under  consideration. 
Hurst  sent  the  following  letter  to  Lovell: 

''Law  Office  of  Andrew  Qilhooly,  Temple  Conrt  Building,  5  Beekman  Street 

"New  York,  March  9th.  1892. 
''John  W.  LoTell,  Esq.— Dear  Sir:    Tour  nonpayment  of  your  note  for  $2,800, 

Sayable  March  7th.  1892.  under  our  contract  of  March  4th,  1890.  is  a  breach  of  con- 
Ition  on  your  part,  and.  in  view  of  the  repeated  defaults  on  previous  notes.  I 
cannot  let  it  pass.  I  hereby  give  you  notice  that  your  rights  under  the  contract 
depend  on  the  due  payment  or  the  obIi>;atlons  therein  referred  to,  and  the  per- 
formance of  the  conditions  therein  named  on  vonr  part;  and  these  must  hereafter 
be  promptly  made  and  performed  by  yon.  If  the  above  note,  dishonored  on  the 
7th  inst,  is  paid  without  further  delay,  and  no  further  default  occurs,  I  am  pre- 
pared to  waive  any  claim  1  may  have  to  rescind  the  contract;  otherwise,  I  shall 
enforce  my  right  to  do  sa 

*' Tours,  &c.,  Thomas  D.  Hurst" 

On  April  4th,  Hurst  reiterated  the  statements  contained  in  that  let- 
ter by  another  of  that  date,  and  on  April  9,  1892,  the  note  of  April 
7th  having  gone  to  protest,  signed  a  letter  prepared  by  his  lawyer, which 
is  as  follows: 

''Law  Office  of  Andrew  Gilhooly,  Temple  Court  Building,  5  Beekman  Street 

''New  Tork.  April  9th,  1892. 
"John  W.  Lovell,  Esq.— Dear  Sir:  Referring  to  my  written  notice  to  you.  bear- 
ing date  March  9th,  1892,  notifying  you  that  I  should  enforce  my  right  to  rescind 
my  written  contract  with  you,  dated  March  4th,  1890.  in  case  your  note  for  twentv- 
five  hundred  dollars,  payable  March  7th.  1892,  under  said  contract,  was  not  paid 
without  delay,  or  in  case  any  further  default  occurred  on  your  part  in  the  per- 
formance of  the  said  contract,  I  now  notify  you  that  in  view  of  your  continued 
default  in  the  payment  of  said  note  for  twenty-five  hundred  dollars,  payable 
March  7th,  1892,  and  of  your  repeated  and  continued  defaults  in  the  payment  of 
previous  notes  given  under  said  contract,  and  your  default  in  the  payment  of 
your  note  for  twenty-five  hundred  dollars,  payable  March  7th.  1892.  under  said 
contract  of  March  4th,  1890,  I  hereby  terminate  and  rescind  my  said  written  con- 
tract with  you,  bearinjB^  date  March  4tb.  1890.  and  herewith  return  to  you  eleven 
notes  given  under  said  contract  of  March  4th.  1890,  for  the  sum  of  twenty- five 
hundred  dollars  each,  dated  March  4th.  1890.  and  payable  to  the  order  of  Trows 
Printing  and  Bookbinding  Company,  at  26.  27,  28,  29,  80,  81.  82.  88,  34.  85.  36 
months,  respectively,  after  date. 

"Tours,  etc.,  Thomas  D.  Hurst " 

Inclosed  in  this  letter  were  the  11  notes  mentioned  therein.  To  this 
letter,  Lovell  replied  as  follows: 

"New  Tork,  April  9th,  1892. 
"Thomas  D.  Hurst.  Esq..  184  Grand  St.  New  Tork— Dear  Sir:  I  have  received 
your  favors  of  April  4th  and  April  9th.  in  regard  to  our  contract  of  March  4th, 
1890,  in  which  you  inform  me  that  you  rescina  this  agreement  I  have  carefully 
considered  the  whole  matter,  and  have  concluded  to  acquiesce  in  this  rescission; 
and  I  therefore  hereby  notify  you  that  I  consent  and  agree  that  the  contract  in 
question  shall  be.  and  is.  wholly  rescinded  and  annulled. 

"Tours,  very  truly,  J.  W.  Lovell." 

Meanwhile,  and  up  to  the  9th  April,  1892,  Hurst  had  completely 
performed  all  of  the  terras  of  the  above-mentioned  agreement  on  his 
part  to  be  performed,  and  Lovell  had  enjoyed  the  exclusive  use  of  the 
plates  referred  to  in  the  agreement,  and  Hurst  had  refrained  from  pub- 
lishing the  books  he  had  undertaken  not  to  publish.  The  11  notes  re- 
turned as  before  stated  were  all  notes  maturing  after  April  9,  1892. 
The  eight  notes  maturing  before  that  date,  then  ontslanding  and  un- 
paid,  were  retained.     Of  these,   Hurst,  on  April  9,  1892,   held   and 
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owned  five,  including  the  two  in  question  in  these  aotions,  which  actioi 
were  then  pending;  and  the  remaining  three  were  in  suit  hy  other  pa 
ties  against  Lovell  and  the  defendants  herein.  The  foregoing  fiicts  appea 
ing  at  the  trial,  the  court,  when  all  the  evidence  was  in,  at  the  reque 
of  the  plaintiff,  directed  a  verdict  in  his  favor  for  the  full  amount  < 
the  notes,  with  interest,  to  which  the  defendants  excepted;  and  this  e: 
ception  raises  the  only  question  to  be  considered  upon  this  appeal. 

The  direction  was  made  at  the  close  of  the  evidence,  on  motion  fa 
both  parties  for  the  direction  of  a  verdict, — one  in  favor  of  plaintif 
and  the  other  for  the  dismissal  of  the  complaints,  and  a  judgment  i 
defendants'  fiivor;  and  neither  party  asked  to  go  to  the  jury  upon  an 
question,  thus  submitting  to  tbe  court,  for  its  determination,  any  que 
tions  of  fact  that  may  have  arisen  upon  the  evidence  in  the  case.  Th 
gave  to  the  judge  the  ofQce  of  the  jury,  and  brings  up  the  questic 
whether  there  was  sufficiept  evidence  to  support  the  trial  judge's  d< 
dsion.  Green  v.  Shute,  7  N.  Y.  Supp.  645;  Gilder  v.  Davis,  1 
N.  Y.  Supp.  644;  Burrows  v.  Steamship  Co.,  Id.  781;  Mayor,  etc 
V.  Sands,  89  Hun,  619,  624.  Appellants  conteiid  that  the  leeci 
sion  of  the  contract  of  March  4th  discharged  both  the  maker  and  tl 
indorsers  of  the  notes  in  suit  from  any  liability  thereon.  This  wou] 
be  the  case  if  the  notices  served  by  Hurst  upon  Lovell  amounted  to 
rescission,  in  the  ordinary  acceptation  of  that  term.  Graves  v.  Whit 
87  N.  Y.  463;  2  Daniel,  Neg.  Inst.  §  1806;  Freeth  v.  Burr,  L.  R.  9  C.  1 
218;  Iron  Co.  v.  Naylor,  L.  R.  9  App.  Cas.  484;  Mills  v,  Parkhurst,  12 
N.  Y.  93,  26  N.  E.  Rep.  1041 ;  Bish.  Cent.  §  827;  Creighton  v.  Haggert: 
60  N.  Y.  Super.  Ct.  9;  Weeks  v.  Robie,  42  N.  H.  820;  Conrow  ^ 
Little,  116  N.  Y.  394,  22  N.  E.  Rep.  346;  Fowler  v.  Bank,  113  N.  1 
450,  21  N.  E.  Repi  172;  and  many  others  which  might  be  cited.  Tl 
question  then  arises  as  to  what  was  really  intended  by  the  plaintifl 
notice  of  April  9,  1892.  Did  he  thereby  mean  that  he  rescinded  tl 
contract  ab  initio,  or  only  from  and  after  April  9,  1892,  the  date  of  tl 
notice?  And  this  depends  upon  the  construction  to  be  given  to  tl 
words,  "I  hereby  terminate  and  rescind  my  said  written  contract," 
be  determined  in  the  light  of  surrounding  circumstances. 

Good  writers  often  use  the  word  "rescind"  in  the  narrower  sen 
of  terminate  a  contract  as  to  future  transactions.  Thus,  in  making 
note,  at  page  146,  28  Abb.  N.  C,  [Strack  v.  Hurd,  16  N.  Y.  Sup] 
666,]  Dr.  Abbott  says: 

*'The  word  'rescind'  is  often  used,  and  not  improperly  need,  to  mean  cuttii 
off.  Thus.  Bispham  (Eq.  p.  550,  §  606)  says  a  dissolution  of  the  partnership  if 
'rescission  of  the  contract/  meaning,  of  course,  a  rescission  as  to  fnture  trai 
actions. " 

The  words  "rescission"  and  "rescind"  are  used  simpliciter  by  tl 
highest  authorities  to  indicate  in  some  cases  partial  rescission  or  tenx 
nation,  as  well  as  to  indicate  in  other  cases  annulment  ab  initio.  Thu 
Leake  on  Contracts  (3d  Ed.  1892,  p.  63)  says: 

"In  a  case  of  money  lent  under  a  special  contract,  which  was  afterwards  i 
Hicinded  by  mutual  agreemeDt,  it  was  held  that  the  money  still  remains  due;  ti 
fescission  relating  only  to  the  further  execution  of  the  contract " 
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ays  in  Block  v.  Capstick,  12  Ch.  Div.  863,  in  speaking  of 
)n  of  a  partnership  which  involved  the  refusal  by  defendant, 
partner,  to  pay  his  bonus  or  premium  after  three  months' 
it  of  the  business,  the  pretext  for  his  refusal  being  the  alle- 
^laintiff  had  not  fairly  performed  on  his  port: 

e  regard  to  tb«  ch'cumstances  which  have  led  to  the  diflsolation  of 
p.    *    *    *    The  allegatioa  of  misoonduct  on  the  part  of  the  plain- 

1  in  my  opinion  the  defendant  has,  in  effect,  rescinded  the  partaor- 
it,  without  any  ezcase. " 

lerenpon  went  on  to  decree  payment  of  the  i»femium  agree- 
erms  of  the  partnerahip;  thus  showing  that  the  rescinding 
as  not  an  absolute  rescisBion  or  annulment  of  the  partner* 
ioy  but  a  termination  or  rescission  restricted  to  the  future. 
3  Btill  clearer  by  the  headnote,  which  states  the  case  as  one 
irtnership  is  dissolved  before  its  natural  expiration,"  etc., 
lyment  of  the  premium,  *  *  *  the  partner  who  has 
y  it  [if  hip  fault  is  the  sole  cause  of  the  dissolutioQ]  will  be 
ay  the  whole  of  it,  notwitbsianding  the  dissolution.''  In  2 
>)Qtracts  (7th  Ed.  *677,)  we  find  these  words,  ^«nd  a  suit 
ery  of  damages  for  «  breach  of  the  oontraot  is  equivalent  to 
rescission;"  citing  Graham  v.  HoUoway,  44  111.  885«  In 
mer,  3  Abb.  Dec.  162,  the  headnote  is:   '^Acquiescence  in 

2  of  the  executory  contract  is  not  necessarily  a  waiver  of  an 
m  for  profits  made  under  it."  Obviously,  a  single  word, 
1  "rescind,"  cannot  be  wrenched  from  its  context,  and  con- 
,  in  its  unqualified,  strict,  and  technical  sense,  in  disregard 
>unding  circumstances.  To  ascertain  the  import  of  the 
ntent  must  be  gathered  from  the  instrument  considered  as 
It  is  a  cardinal  rule  in  the  construction  of  contracts  that  the 
the  parties  is  to  be  inquired  into,  and,  if  not  forbidden  by 
e  effectuated.  Too  much  regard  is  not  to  be  had  to  the 
)xact  signification  of  words,  so  as  to  prevent  the  simple  in- 
he  parties  from  taking  effect;  and,  where  the  language  is 
>f  more  than  one  interpretation,  the  courts  will  look  at  the 

circumstances  when  the  contract  was  entered  into,  the  sit- 
le  parties,  and  of  the  subject-matter  of  the  instrument." 
arhart,  1  N.  Y.  102,  applied  Bridger  v.  Pierson,  45  N.  Y. 
n  V.  Association,  122  N.  Y.  258,  25  N.  E.-Kep.  299.  And 
ks  been  applied  even  to  the  interpretation  of  charters  and 
lactments.  McGaffin  v.  City  of  Gohoee,  74  N.  Y.  387.  On 
question  under  consideration,  see,  also,  Blossom  v.  Griffin, 
►9;  Zimmer  v.  Settle,  124  N.  Y.  42,  26  N.  E.  Rep.  841. 
\  light  of  these  authorities,  we  think  the  circumstances  sur- 
9  making  and  termination  of  the  contract  should  be  consid- 
undisputed,  from  the  4th  of  March,  1890,  the  date  of  the 
wn  to  the  9th  April,  1892,  Hurst  had  in  all  things  per- 
part  of  the  contract,  inasmuch  as  Lovell  had  enjoyed  the 
e  of  the  plates  down  to  the  latter  date,  and  Hurst  had  De- 
publishing,  as  he  agreed,  any  works  in  competition  to  those 
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mentioDed  in  the  agreement.  Hence,  by  virtue  of  such  performance, 
Hurst  had  on  the  9th  April,  1892,  earned,  and  had  a  vested  right  of 
action  on,  all  of  said  series  of  notes  maturing  prior  to  April  9,  1892, 
and  then  unpaid.  None  of  these  were  returned  at  the  time  of  giving 
the  notice.  Some  of  them  were  then  in  action.  Lovell  had,  in  viola- 
tion of  his  contract,  made  default  in  the  payment  of  eight  of  the  series. 
In  consequence  of  these  repeated  defaults  on  Lovell's  part.  Hurst  was 
clearly  justified  on  April  9th  in  terminating  the  contract,  as  to  its  unex- 
pired part,  and  in  holding  Lovell,  upon  his  contract  and  notes  given 
thereunder,  for  the  liability  already  incurred  on  his  previous  defaults. 
In  re  Kelly,  51  Fed.  Rep.  194;  Cunningham  v.  Railroad  Co.,  63  Hun, 
489,  443,  18  N.  Y.  Supp.  600;  Strack  v.  Hurd,  16  N.  Y.  Supp.  566; 
Gardner  v.  Clark,  21  N.  Y.  399.  In  giving  Lovell  notice  of  such  ter- 
mination of  the  contract.  Hurst  was  not  confined  to  any  particular  form 
of  words,  BO  long  as  their  import  was  to  terminate  the  contract  in  re- 
spect to  its  unexpired  period.  If,  instead  of  using  the  expression, 
'' terminate  and  rescind,"  Hurst  had  written  that  he  had  terminated  the 
contract  as  of  the  date  of  the  notice,  or  had  coupled  with  the  word  ^re- 
scind" words  showing  express  reservation  of  his  accrued  rights,  this 
would  have  meant  simply  that  he  terminated  the  contract  only  as  to  its 
unexpired  period.  McCreery  v.  Day,  119  N.  Y.  1,  23  N.  E*  Rep.  198; 
Roe  V.  Conway,  74  N.  Y.  201;  Duncan  v.  Insurance  Co.,  18  N.  Y. 
Supp.  863.  In  the  light  of  the  surrounding  circumstances,  has  he  done 
anything  else  than  this? 

But  it  is  claimed  that  we  must  give  efiect  to  all  the  words  in  the 
contract.  We  do  this  in  this  case  by  making  the  word  "rescind" 
equivalent  to  the  word  "terminate,"  and  hence  regard  it  as  mere  tau- 
tology, and  synonymous  with  "terminate."  The  curious  in  such  mat- 
ters would  see  in  this  no  more  than  a  survival  of  that  disposition  which 
draughtsmen  exhibited  when  the  fee  bill  was  in  part  regulated  by  the 
folio,  and  they  became  expert  in  the  use  of  a  large  vocabulary  of  words 
having  the  same  or  similar  meaning,  in  order  to  increase  the  number 
of  folios. 

It  is  quite  true,  as  contended  for  by  the  appellants,  that  as  a  general 
rule,  where  there  has  been  a  breach  of  a  contract,  the  party  perform- 
ing has  the  right  to  consider  such  breach  as  a  basis  for  rescinding  and 
abandoning  the  contract,  or  to  treat  the  contract  as  subsisting,  and  sue 
for  the  enforcement  of  the  unperformed  obligation,  and  the  election  to 
rescind  the  agreement  bars  the  pursuit  of  the  other  alternative.  Yet 
this  is  so  only  in  cases  where  the  contract  b  rescinded  in  toto  and  ab 
initio.  In  such  cases  he  cannot  regard  the  contract  as  existing,  and 
not  existing,  at  the  same  time.  He  must  choose  between  the  two. 
But,  as  before  shown,  there  are  numerous  cases  in  which  the  party  per- 
forming the  contract  on  his  part  may  terminate  it  as  to  the  future,  and 
still  hold  the  delinquent  party  for  its  performance  up  to  the  time  of  its 
termination.  In  addition  to  what  has  been  said,  we  may  call  atten- 
tion to  the  familiar  illustration  of  an  ordinary  lease  for  a  number  of 
years,  where  it  is  provided  that  the  same  shall  continue  for  a  definite 
period  of  time,  with  installments  of  rent  to  be  paid  monthly.     If  the 
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lessee  neglects  to  pay  these  monthly  installments,  the  landlord  may 
allow  the  lease  to  go  on  to  the  end,  and  sue  for  the  whole  rent  due,  or  he 
may  at  any  time,  by  the  commencement  of  summary  proceedings,  ob- 
tain possession  of  the  leased  property,  and  thus  terminate  the  lease; 
and  yet  he  may  thereafter  sue  the  lessee,  and  recover  for  the  rent  due- 
up  to  the  time  of  the  dispossession.  And  we  have  no  doubt  whatever 
but  that  the  contract  under  consideration  falls  within  the  latter  dass  of 
cases. 

Again,  all  the  &cts  in  this  case  were  undisputed.  If  conflicting  in* 
ferences  were  to  be  drawn  fix>m  these  facts,  the  action  of  the  parties  in 
requesting  the  court  to  direct  a  verdict  made  it  the  judge  of  those  in- 
ferences, to  the  same  extent  that  the  jury  would  have  been,  had  not 
such  requests  been  made;  and  we  think  there  is  quite  sufficient  in  these 
cases  to  warrant  the  judge  in  drawing  the  inference  he  did  in  favor  of 
plaintiff's  contention. 

But  it  is  claimed  on  behalf  of  appellants  that,  even  conceding  Lovell 
might  be  held  upon  the  notes  due  and  unpaid  at  the  time  of  the  re- 
scission, the  indorsers  were  thereby  discharged,  because  of  the  modifi- 
cation of  the  contract  between  Lovell  and  Hurst,  inasmuch  as  the  only 
liability  of  the  defendants  to  the  plaintiff  is  as  sureties  for  Lovell,  the 
sole  party  to  the  contract.  It  is  difficult  to  see  how  a  cancellation  of  a 
contract  is  a  modification  of  it.  The  terms  of  the  contract  were  in 
no  way  changed  by  such  termination;  and,  if  Lovell  was  not  dis- 
charged from  the  obligation  he  incurred  before  the  rescission,  we  cannot 
see  how  his  sureties  could  be.  As  before  shown,  all  the  unpaid  notes 
up  to  the  date  of  the  rescission  had  been  fully  earned  by  Hurst,  by  the 
performance  of  the  contract  on  his  part,  and  Lovell  had  had  all  the  bene- 
fits of  the  contract  up  to  its  rescission;  and  in  our  opinion  the  notes 
were  in  the  nature  of  rent  for  the  plates,  etc. ,  and  the  defendants  were 
liable  for  its  payment.  We  fail  to  perceive  any  force  in  the  argument 
that  the  defendants  were  injured  by  such  rescission.  On  the  contrary, 
it  appears  to  us  that  it  was  greatly  to  their  advantage,  as  in  cohse- 
quence  of  it  they  were  relieved  from  a  large  liability,  which,  if  the  con- 
tract had  been  aUowed  to  continue,  they  or  their  principal,  Lovell, 
would  have  had  to  meet,  with  nonresulting  advantage  to  the  indorsers. 

The  contention  that  the  sureties  were  released  because  of  an  exten- 
sion of  time  granted  the  principal  is  not  well  founded.  Such  a  con- 
tention is  based  solely  upon  the  letters  written  by  the  plaintiff  to  the 
defendant,  which,  instead  of  extending  his  time  to  pay  the  notes,  really 
were  intended  to  press  upon  him  the  necessity  for  immediate  payment. 
The  mere  failure  to  sue  upon  the  notes  when  due  never  releases  the  in- 
dorser.     The  judgment  should  therefore  be  affirmed,  with  costs. 

BISCHOFP,  J.,  concurs. 

PRYOR,  J.,  (dissenting.)  I  am  unable  to  concur  in  the  prevailing 
opinion.  The  notes  in  suit  were  given  in  execution  of  the  agreement 
of  the  4th  March,  1890;  but  that  contract  was  "rescinded"  and  "an- 
nulled" by  the  mutual  consent  of  the  parties,  and,  by  consequence,  alh 
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rights  aoqnired  under  it  ceased  and  determined.  A  rescdfislon  of  a  con- 
tract imports,  proprio  vigore,  a  relinquishment  of  every  benefit,  and  a 
dissolution  of  every  obligation^  dependent  upon  it;  and  by  the  act  of 
rescission  each  party  is  restored  to  his  original  position  and  relation. 
It  is  a  contradiction,  in  terms,  to  assert  a  right  under  a  rescinded  con- 
tract, and  "neither  party  can  thereafter  invoke  it  against  the  other." 
McCreery  v.  Day,  119  N.  Y.  1,  23  N.  E.  Rep.  198;  Graves  v.  White, 
87  N.  Y.  463,  466;  Brewster  v.  Wooster,  131  N.  Y.  473,  30  N.  E. 
Rep.  489;  FuUager  v.  Reville,  3  Hun,  60!o.  By  rescission  of  the  con- 
tract, of  which  they  were  an  incident,  the  notes  became  incapable  of 
enforcement;  otherwise,  however,  had  they  been  reserved  from  the 
operation  of  the  rescission,  but  of  that  there  is  no  hint, — ^the  worda  be* 
ingi  ^'wholly  rescinded  and  annulled." 


(8  Misa  Rep.  79.) 

CAPEL  et  aL  v.  LYONS  et  aL 

<OoinmoB  Fleas  of  New  York  City  and  Oountj,  General  Term.    March  9, 1S06.) 

1.  AppBiAii— Fkom  Citt  Coubt  to  Common  Pleas— Fubtheb  Bill  of  Pabtic- 

17LAH8. 

The  discretion  of  the  city  court  in  refusing  a  motion  for  a  further  bill  of 
particulars  is  not  reviewable  bj'  the  court  of  common  pleas. 
SL  liESPASs— When  Maintainable— Excess  op  License. 

Where  license  is  given  to  certain  persons  about  to  excavate  for  building  to 
enter  on  adjoining  premises  to  a  limited  extent  only  for  the  purpose  of  shor- 
ing up  the  wall,  and  the  license  is  exceeded,  the  licensors  are  not  confined  to 
an  action  merely  for  breach  of  contract,  but  may  maintain  trespass. 
8L  Same — Damages — Loss  op  Propits. 

The  damages  in  such  case  may  include  loss  of  profits  on  work  for  which 
the  licensors  had  orders,  and  which  they  were  prevented  from  doing  by  acts 
of  the  licensees. 
4,  Appeal— Objections  not  Raised  Below. 

Where  an  objection  taken  by  the  licensees  to  an  instruction  to  find  for  the 
licensors  the  sum  which  would  have  been  profits,  was  coupled  with  a  request 
that  such  damages  were  too  remote,  thus  confining  the  objection  to  a  ground 
which  was  plainly  untenable,  the  licensees  cannot  urge  on  appeal  that  there 
should  have  been  an  instruction  charging  that  profits  as  profits  were  not  re- 
coverable, and  that  they  were  only  submitted  to  enable  the  Jury  to  arrive  at 
the  extent  of  the  licensors'  loss. 

Appeal  from  city  court,  general  term. 

Action  by  Henry  A.  Capel  and  another  against  Jeremiah  C.  Lyons 
and  another  to  recover  damages  for  an  unauthorized  entry  on  plain titfs' 
premises.  From  a  judgment  of  the  general  term  of  the  city  court  affirm- 
ing a  judgment  for  plaintiffs,  and  from  the  affirmance  of  an  order  deny- 
ing a  motion  for  a  further  bill  of  particulars,  defendants  appeal.  Af- 
firmed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

Charles  Edward  Souther,  for  appellants. 
B.  Lewinson,  for  respondents. 

DALY,  C.  J.  The  order  of  the  city  court  denying  the  defendants' 
motion  for  a  further  bill  of  particulars  is  not  reviewable  in  tliis  court. 
The  circumstances  disclosed  by  the  papers  called  for  the^xercisp  of  the 
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discretion  of  the  court,  for  the  defendants  were  plainly  gailty  of  laches 
in  moving,  and  the  trial  woold  have  been  unduly  delayed  if  their  mo- 
tion had  been  iipranted.  With  the  exercise  of  discretion  by  the  city  court 
in  granting  or  refusing  a  bill  of  particulars  we  cannot  interfere.  Wit- 
kowski  V.  Paramore,  98  N.  Y.  467;  Kelsey  v.  Sargent,  100  N.  Y.  602, 
3  N.  £.  Rep.  795.  On  appeal  from  the  judgment  the  exceptions  bring 
up  for  review  the  questions  whether  theplaintifiB,  being  tenants  of  prem- 
ises adjoining  the  property  upon  which  the  defendants  were  about  to 
excavate  for  building,  and  having  afforded  the  latter  a  license  to  enter 
the  premises  to  a  limited  extent  only  for  the  purpose  of  shoring  up  the 
wall,  can  maintain  an  action  for  trespass  if  the  restriction  in  the  license  be 
exceeded,  and  can  recover  damages  based  upon  evidence  of  loss  of  prof- 
its on  work  which  they  were  prevented  from  doing  upon  the  premises  by 
defendants'  acts.  The  verdict  of  the  jury  estal)lisheB  that  the  defendants 
were  to  run  their  beams  into  plaintiffs'  basement  no  further  than  a  foot 
from  the  wall,  and  were  to  build  a  partition  and  replace  the  steam  pipes; 
that,  nevertheless,  they  put  in  18  or  20  beams  which  ran  nearly  all  th^ 
way  across  to  the  opposite  wall,  and  deprived  plaintiffs  of  the  whole  use 
of  the  basement.  The  contention  of  defendants  is  that  the  plaintifis  have 
an  action  for  breach  of  contract,  and  not  for  trespass,  and  that  loss  of 
profits  is  not  recoverable.  If  the  daim  were  simply  for  failure  to  erect 
a  partition,  and  replace  the  steam  pipes,  the  point  would  be  well  taken; 
but  the  proof  showed  damage  accruing  from  acts  in  excess  of  the  license, 
and  a  trespass  by  defendants  upon  the  premises  beyond  the  one  foot  to 
which  the  license  restricted  them.  An  entry  upon  any  part  of  plaintiffs' 
premises  without  a  license,  even  for  the  purpose  of  supporting  their  wall, 
would  be  a  trespass,  (Ketoham  v.  Cohn,  [Com.  PI.  N.  Y.;  filed  Feb. 
6,  1893,]  22  N.  Y.  Supp.  181;  Dorrity  v.  Rapp,  72  N.  Y.  311;)  and, 
upon  the  same  principle,  entry  and  occupation  beyond  the  limit  fixed  . 
by  the  license  would  equally  be  a  trespass,  for  the  licensee  must  bring 
himself  within  the  terms  of  the  permission,  to  justify  under  it,  (Wheelock 
V.  Noonan,  108  N.  Y.  179,  15  N.  E.  Rep.  67.) 

Defendants  being  trespassers,  plaintiffs  were  not  limited  to  such  dam- 
ages as  are  recoverable  for  breach  of  contract,  nor  for  breach  of  covenant 
of  quiet  enjoyment.  There  is  no  analogy  between  such  actions  and  this 
case.  In  trespass,  proof  of  loss  of  profits  is  receivable  to  enable  the  jury 
to  arrive  at  the  extent  of  the  loss  which  the  defendants'  wrongful  act  had 
occasioned.  Denison  v.  Ford,  10  Daly,  414;  Schile  v.  Brokhahus,  80  N. 
Y.  620.  It  was  competent,  therefore,  for  plaintiffs  to  show  that  they 
had  orders  to  manufacture  feathers  for  specified  customers;  that  the  price 
was  certain,  and  so  were  the  profits;  that  they  were  prevented  by  the 
trespass  from  doing  the  work;  and  that  the  goods  could  not  be  obtained 
elsewhere.  The  exceptions  to  the  admission  of  this  testimony  are  un- 
availing. Objection  was  made  to  proof  of  loss  of  the  proportion  of  the 
annual  rent  paid  by  plaintiff  for  the  use  of  steam  heat  during  the  period 
that  their  pipes  were  taken  down.  It  is  urged  that  no  such  item  of 
damage  is  embraced  in  the  plaintifis'  bill  of  particulars,  but  this  objec- 
tion was  not  taken  on  the  trial,  either  when  the  evidence  was  offered,  or 
when  the  item  was  submitted  in  the  charge  of  the  court. 
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Exception  was  taken  to  the  instruction  to  the  jury  that  they  a 
find  for  the  plaintiffs  the  sum  which  they  determined  would  hav< 
profits,  and  it  is  now  urged  that  the  court  should  have  charged  thai 
its  as  profits  were  not  recoverable,  and  were  only  submitted  to  c 
the  jury  to  arrive  at  the  extent  of  the  plaintiffs' loss.  The  defei 
did  not  point  out  the  error  complained  of,  but,  on  the  contrary,  co 
their  exception  with  a  request  for  an  instruction  that  such  damage 
too  remote,  thus  confining  their  objection  to  the  charge  to  one  gr 
and  that  plainly  untenable.  No  error  appears  in  the  record,  ai 
judgment  and  order  appealed  from  should  be  affirmed,  with  costs, 
concur. 


LAHET  V.  CENTRAL  PARK.  N.  ft  E.  R  R.  CO. 
(Superior  Coart  of  New  York  City,  General  Term.    March  0. 1888. 

1.  Strbbt  Railroads— Injubt  to  Workmen  ok  Street. 

Employes  of  a  city  had  been  for  several  days  laying  pipes  near  the 
of  a  street  railway,  and  the  company  had  recognized  the  danger  by  i 
Ing  a  watchman.  During  his  temporary  absence,  a  car  was  driven  ] 
the  rate  of  six  miles  an  hour,  stril^ing  a  pipe  temporarily  on  the  tra< 
Injuring  a  workman.  HM,  that  the  Jury  were  warranted  in  findi 
driver  of  the  car  negligent  Schmidt  v.  Railway  Co.,80  N.  E.  Rep.  S 
N.  T.  606,  distinguished. 

S.  Same— CoNTRiBUTORT  Nbolioencb. 

WorlEmen,  in  laying  pipes  in  the  street,  may  temporarily  obstruct  a 
railway  traclc  b^  laying  a  pipe  thereon,  and  can  recover,  if  injured 
company's  negligently  driving  a  car  against  it 

Appeal  from  trial  term. 

Action  by  Patrick  Lahey  against  the  Central  Park,  North  <S 
River  Railroad  Company  for  personal  inj'uries.  Prom  a  judgme 
plaintiff,  and  from  an  order  denying  a  motion  for  a  new  trial,  def( 
appeals.     Affirmed. 

Argued  before  DUGRO  and  GILDERSLEEVE,  JJ. 

Vanderpoel,  Cuming  &  Goodwin,  (Henry  Thompson,  of  coun8< 
ap]3ellant. 

Harmon  H.  Shook,  for  respondent. 

GILDERSLEEVE,  J.  This  action  was  brought  to  recover  df 
for  injuries  to  plaintiff,  caused  by  the  alleged  negligence  of  defe 
The  defendant  is  a  corporation,  and  maintains  and  operates  8tre< 
ways  in  the  city  of  New  York.  At  the  time  plaintiff  receiv€ 
injuries  coni|.lained  of,  he  was  engaged,  with  other  workmen  in  tl 
ploy  of  the  city  of  New  York,  in  laying  water  pipes  in  Old  Slip,  i 
city,  near  the  defendant's  railway  track.  A  cut  had  been  excavt 
the  depth  of  about  4  feet,  for  the  purpose  of  receiving  a  6-inch  pi 
feet  long,  and  weighing  about  400  pounds.  Plaintiff's  fellow  wo 
had  placed  the  pipe  in  dose  proximity  to  the  cut  into  which  it  wa 
put,  with  the  hub  end  of  the  pipe  against  the  down-town  track 
one  of  defendant's  cars  came  along,  and  the  step  of  the  car  stru 
bub  end  of  the  pipe,  and  whirled  it  around,  over  and  across  tl 
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At  this  time  the  plaintiff  was  standing  between  the  cut  and  the  pipe,  at 
a  point  near  the  middle  of  the  pipe,  with  his  back  to  the  approaching 
car,  when  the  pipe,  thus  put  in  motion,  struck  him  on  his  feet,  and 
caused  the  injuries  under  consideration. 

It  was  not  claimed  upon  the  trial  that  plaintiff  was  guilty  of  contrib- 
utory  negligence.  A  careful  examination  of  the  record  &ils  to  disclose 
evidence  of  any  negligence  whatever  on  the  part  of  plaintiff.  The  cir- 
cumstances of  the  case,  as  developed  by  the  testimony,  warranted  the 
trial  court  and  jury  in  concluding,  as  the  conduct  and  result  of  the  trial 
indicate  they  must  have  done,  that  the  plaintiff  was  free  from  any  fault 
contributing  to  the  injury.  It  was  the  duty  of  the  plaintiff  to  prove, 
by  satisfactory  evidence,  that  he  did  not  contribute  to  the  injury  by  any 
negligence  on  his  own  part,  and  this  requirement  of  the  law  of  negli- 
gence he  fairly  met.  The  evidence  does  not  disclose  negligence  on  the 
part  of  the  fellow  workmen  of  plaintiff.  It  was  necessary  for  them  to 
have  the  pipe  where  it  was,  that  they  might  place  it  in  the  cut  which 
had  been  prepared  for  it,  when  it  was  struck  by  the  step  of  defendant's 
car;  and,  so  far  as  appears  from  the  evidence,  they  d^d  what  they  could 
to  avert  the  accident.  Any  reasonable  and  temporary  occupation  by 
them  of  defendant's  tracks,  in  the  prosecution  of  their  work,  was  justi- 
fiable, and  could  not  be  made  the  basis  of  a  charge  of  negligence.  A 
streetrrailroad  company  has  not  the  exdusive  right  to  the  use  of  its 
tracks,  but  simply  a  paramount  right.  Fleckenstein  v.  Railroad  Co., 
105  N.  Y.  655,  11  N.  E.  Rep.  951.  The  railroad  company  has  the  pref- 
erence. Warner  v.  Railroad  Co.,  44  N.  Y.  465.  While  a  person  may 
not  recklessly,  carelessly,  or  willfully  obstruct  the  passage  of  the  cars  of  a 
street  railroad,  he  is  not  bound  to  keep  off  the  tracks;  andif  he,  fairly,  and 
in  a  reasonable  manner,  respecting  the  paramount  right  of  the  railroad 
company,  temporarily  obstructs  the  track,  when  necessarily  engaged  in 
the  prosecution  of  a  lawful  business,  and  is,  without  fault  on  his  part, 
injured  by  negligence  chargeable  to  the  railroad  company,  he  may  main- 
tain an  action  for  his  damages.     Fleckenstein  v.  Railroad  Co.,  supra. 

The  learned  counsel  for  the  appellant  challenges  the  judgment  upon 
three  grounds,  to  wit:  First,  plaintiff's  failure  to  establish  any  negli- 
gence on  the  part  of  the  defendant;  second,  excessive  damages;  and, 
third,  errors  of  the  court  in  refusing  to  charge  certain  requests  of  de- 
fendant's counsel. 

The  charge  of  negligence  on  the  part  of  defendant's  driver  was  fairly 
supported  by  the  testimony  of  unimpeached  and  uncontradicted  wit- 
nesses, and  upon  this  question  the  jury  found  adversely  to  the  defend- 
ant, and  we  are  of  opinion  that  the  evidence  justifies  their  conclusion. 
The  work  of  digging  cuts  and  lowering  pipes  had  been  going  on,  at  or 
near  the  point  where  the  accident  occurred,  for  several  days.  The  su- 
perintendent of  the  defendant  testifies  that  he  had  placed  a  watchman 
at  this  point,  when  the  cut  came  near  to  the  defendant's  tracks,  to  look 
after  the  interests  of  the  company,  and  ^'see  that  our  horses  got  safely  by 
the  opening,  and  that  there  were  no  obstacles,  in  any  way."  At  the 
time  of  the  accident,  this  watchman  was  temporarily  absent*  The  car 
came  along,  and  passed  the  cut,  at  a  rate  of  six  miles  an  hour,  and  con- 
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tinued  on  its  oourse  without  stopping.  A  fellow  workman  of  the  plain* 
tiff,  apprehending  danger,  put  up  his  hand  to  stop  the  approaching  car. 
Neither  the  driver  nor  the  conductor  of  the  car  was  called  as  a  witness, 
and  whether  this  warning  was  seen  or  not  does  not  appear.  If  it  was 
seen  by  the  driver,  it  is  certain  that  he  did  not  heed  it.  The  act  of  the 
driver  of  defendant's  car  in  approaching  and  passing  this  point,  where  the 
conditions  were  such  as  to  cause  the  defendant  to  apprehend  danger, 
and  consequently  place  a  watchman  on  guard,  at  the  rapid  rate  of  speed 
at  which  the  uncontradicted  testimony  shows  he  was  driving,  together 
with  the  other  circumstances  disclosed  by  the  evidence,  warranted  the 
jury  in  concluding  that  the  driver  was  guilty  of  negligence.  The  evi- 
dence, when  taken  as  a  whole,  indicates  very  forcibly  that  it  was  the 
duty  of  defendant's  driver  to  approach  and  pass  this  point  slowly  and 
cautiously,  at  a  rate  of  speed  which  would  have  enabled  him  to  stop  his 
car  almost  instantly  upon  discovering  danger.  Bee  Schneider  v.  Rail- 
road Co.,  133  N.  Y.  688,  80  N.  E.  Rep.  762;  McGrath  v.  Railroad  Co., 
63  N.  Y.  622;  Kissenger  v.  RaUroad  Co.,  66  N.  Y.  688;  Ernst  v.  Rail- 
road Co.,  31}  N.  Y.pi. 

We  cannot  agree  with  the  learned  counsel  for  the  appellant  that  the 
&cts  in  the  case  of  Schmidt  v.  Railway  Co.,  132  N.  Y.  666,  80  N.  £. 
Rep.  389,  were  stronger  for  the  plaintiff  than  are  the  facts  in  the  case  at 
bar.  The  court  of  appeals,  three  judges  dissenting,  granted  a  new  trial 
in  the  Schmidt  Case  upon  the  ground  ^that  the  evidence  failed  to  estab- 
lish negligence  on  the  part  of  the  defendant."  In  that  case  the  cut, 
railroad  track,  pipe,  and  car  correspond  to  the  £acts  in  this  case;  but, 
the  management  of  the  car  by  the  driver,  and  the  incidents  in  other  re- 
spects, are  very  different.  In  the  Schmidt  Case  the  driver  stopped  the 
car  as  it  approached  the  cut;  the  conductor  looked  along  the  track,  and 
concluded  there  was  room  to  pass.  The  foreman  in  charge  of  the  work- 
men signaled  to  the  driver  to  come  on,  and  the  driver  moved  along  at  a 
walk,  passing  two  sections  of  pipe,  striking  the  third,  and  thereby  caus- 
ing the  injury.  Upon  this  state  of  facts,  it  might  well  be  said  that  the 
driver  exercised  the  care  required  by  the  circumstances. 

With  regard  to  the  contention  of  appellant's  counsel  that  the  verdict  is 
excessive  in  the  amount  awarded  as  damages,  we  think  that  a  verdict  of 
$1,000  is  not  unwarranted  by  the  facts  disclosed  by  the.  evidence  in  this 
case. 

No  exceptions  were  taken  to  the  admission  or  exclusion  of  testimony. 

What  we  have  already  said  disposes  of  the  errors  assigned  by  the 
learned  counsel  for  appellant  to  the  trial  court  in  refusing  to  charge  as 
requested  in  respect  to  lellow  workmen  and  defendant's  unrestricted  use 
of  its  tracks.  We  are  of  opinion  that  the  questions  in  this  case  were 
clearly  for  the  jury,  and  that  they  were  fairly  submitted  to  the  jury  by 
the  learned  trial  court  in  a  comprehensive  charge  that  correctly  stated 
the  law.  For  the  reasons  above  set  forth,  the  judgment  and  order  ap> 
pealed  from  must  be  affirmed,  with  costs. 
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FLYNN  V.  CENTRAL  R,  CO.  OF  NEW  JERSEY. 

(Superior  Court  of  New  Yoric  City,  General  Term.    March  6,  1898.) 

SupsjiTOB  Court  of  New  York— Jurisdiction— Foreign  Corporations. 

SiDce  Code  Proc.  §  427,  provided  that  an  action  against  a  foreign  corpora- 
tion might  be  brought  in  the  superior  court  of  New  York  city.  *'by  a  resi- 
dent of  this  state,  for  any  cause  of  action,  *  which  section  was  codified  by 
Code  Civil  Proa  §  1780.  declariag  that  "an  action  against  a  foreign  corpora- 
tion may  be  maintained  by  a  resident  of  this  state  •  •  •  for  any  cause 
of  action,"  and  since  the  Jurisdiction  so  conferred  was  permanently  contin- 
ned  by  Const,  as  amended  1869.  art  6,  ^  12,  the  superior  court  of  lAw  York 
city  has  jurisdiction  of  an  action  by  a  resident  of  Brooklyn  against  a  foreign 
corporation  for  personal  injuries  inflicted  in  another  state,  notwithstand- 
ing anything  in  Code  Civil  Froc.  g  268,  to  the  contrary,  since  to  the  extent 
ihix  the  latter  section  may  limit  such  jurisdiction  it  ii  unconstituUonaL 

Appeal  from  jury  term. 

Action  by  Thomas  Flynn  against  the  Central  Raiboad  Company  of 
New  Jersey  for  personal  injuries.  From  a  judgment  for  plaintiff,  and 
from  an  order  denying  a  motion  for  a  new  trial,  defendant  appeals* 
Affirmed. 

For  former  report,  see  16  N.  Y.  Supp.  828. 

Argued  before  DUORO  and  GILDERSLEEVB,  JJ. 

E.  R.  Terry,  for  plaintiff. 

De  Forest  &  Weeks,  (G.  Holmes,  of  counsel,)  for  defendant. 

GILDERSLEEVB,  J.  This  action  is  for  personal  injuries  alleged 
to  have  been  sustained  by  the  plaintiff  through  the  negligence  of  de- 
fendant's servants.  The  defendant  first  challenges  the  judgment  upon 
the  ground  that  this  court  has  no  jurisdiction  either  of  the  person  of 
the  defendant  or  the  subject  of  the  action.  At  the  time  the  injuries 
complained  of  were  received,  and  at  the  date  of  the  bringing  of  the  ac- 
tion, the  plaintiff  was  a  resident  of  Brooklyn.  The  defendant  was  a 
foreign  corporation,  and  the  cause  of  action  accrued  in  the  state  of  New 
Jersey.  This  question  was  first  raised  by  the  defendant  at  special 
term.  Judge  McAdam  decided  it  adversely  to  the  defendant's  conten- 
tion, and  we  concur  in  the  result  that  he  reached,  for  the  reasons  set 
forth  in  his  opinion,  (16  N.  Y.  Supp.  328,)  from  which  we  quote  with 
approval : 

"The  defendant  claims  that  because  the  injury  was  inflicted  in  New  Jersey, 
and  the  defendant  is  a  corporation  created  under  tiie  laws  of  that  state,  this  court 
has  no  jurisdiction,  and  that,  to  obtain  it  against  a  foreign  corporation,  two 
things  must  concur:  First,  the  plaintiff  must  not  only  be  a  resident  of  the  state, 
but  of  the  city,  of  New  York;  second,  the  cause  of  action  must  have  arisen 
within  the  state  of  New  York.  The  argument  is  based  on  the  phraseology  of 
subdivision  7  of  section  263  of  the  Code,  which,  in  view  of  other  legislation,  is  in 
some  respects  confusing.  Section  1780  provides  that  '  an  action  against  a  for- 
eign corporation  may  be  maintained  by  a  resident  of  this  state  ♦  ♦  •  for 
any  cause  of  action.'  This  section  is  a  codification  of  section  427  of  the  former 
Code,  which  provided  'that  an  action  against  a  corporation  created  by  or  under 
the  laws  of  any  other  state  ♦  ♦  ♦  may  be  brought  in  the  supreme  court,  the 
superior  court  of  the  citv  of  New  York,  or  the  court  of  common  pleas  for  the 
city  and  county  of  New  York,  by  a  resident  of  this  state,  for  any  cause  of  a& 
tion.'  So  that,  prior  to  the  new  Code,  jurisdiction  of  actions  like  the  present, 
both  as  to  parties  and  subject-matter,  was  clearly  vested  in  this  court.  The 
Jurisdiction  so  confirmed  was  permanently  continued  by  the  provisions  of  the 
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Judiciary  article  of  the  constitutioD,  as  amended  in  1869,  (article  0,  §  12;)  and  if 
section  263  of  the  Code  Revision,  or  any  sabdivision  thereof,  in  any  manner 
limits  or  abridges  the  Jurisdiction  which  the  court  possessed  at  the  time  the  re- 
vision went  into  effect,  it  is  to  that  extent  unconstitutional  and  void.  Popfinger 
T.  Yutte.  103  N.  Y.  38,  6  N.  E.  Rep.  259.  The  right  of  action  is  transitory,  (Me- 
Ivor  V.  McCabe.  16  Abb.  Pr.  319;  Home  Ins.  Co.  v.  Pennsylvania  R.  Co.,  11  Hun. 
182;  Barney  v.  Burstenbinder,  7  Lans.  210.  64  Barb.  212;)  and  if  process  is.  as  it 
was  here,  legally  served  within  the  county,  the  Jurisdiction  of  this  court,  both 
as  to  subject-matter  and  parties,  is  complete.  In  Brooks  v.  Construction  Co.,  49 
N.  Y.  Super,  Ct.  234.  and  50  K.  Y.  Super.  Ct.  281.  and  Robinson  v.  Navigation 
Co.,  (Super.  N.  Y.)  1  N.  Y.  Supp.  418.  affirmed  112  N.  Y.  815,  19  N.  E.  Rep.  625,  the 
plaintiffs  ,were  nonresidents  of  the  state,— a  feature  that  distinguishes  those 
cases  from  the  one  at  bar.  for  the  plaintiff  here  is  a  resident  of  Brooklyn  in  this 
state.  In  Brooks  v.  Construction  Co..  supra,  section  268  of  the  Code  was  dis- 
cussed,  and  it  was  doubted  whether  this  court  could  take  Jurisdiction  against 
the  force  of  its  provisions.  The  constitutional  Objection  to  that  section  was 
neither  discussed  nor  decided.  That  phase  of  the  question  is  squarely  presented 
now.  and.  as  the  objection  is  unanswerable,  it  must  be  met  and  sustained.  The 
opinion  of  the  court  of  appeals,  in  Robinson  v.  Navigation  Co.,  112  N.  Y.  815,  19 
N.  E.  Rep.  625,  read  in  connection  with  that  in  the  ropflnger  v.  Yutte  case,  102 
N.  Y.  38.  6  N.  E.  Rep.  259,  clearly  sustains  the  Jurisdiction  of  the  court  as  to 
both  subject-matter  and  parties.  ** 

Upon  the  trial  all  questions  in  dispute  were  submitted  to  the  j'ury, 
under  a  very  fair  and  comprehensive  charge,  which,  as  a  whole,  fully 
protected  the  defendant's  rights.  Many  exceptions  were  taken  by  de- 
fendant's counsel  to  the  charge,  and  to  refusals  to  charge,  all  of  which 
we  have  examined,  and  find  none  of  sufficient  merit  to  call  for  discus- 
sion here.  The  jury  found  for  the  plaintiff.  There  was  no  error  in 
the  admission  or  exclusion  of  evidence ;  and,  upon  a  consideration  of  the 
whole  case,  it  cannot  be  held  that  the  verdict  is  againsl.  the  weight  of 
evidence.  It  is  a  case  of  conflicting  evidence,  which  falls  within  the 
rule  that  the  verdict  of  the  jury  should  not  be  disturbed  unless  there 
was  error  in  the  course  of  the  trial.  The  judgment  and  order  appealed 
from  are  affirmed,  with  costs. 


HALSTED  T.  HAL8TED  et  aL 

(Superior  Court  of  New  York  City,  General  Term.    March  6, 1898.) 

Flbadikg — Bill  of  Pabticulars. 

In  an  action  for  admeasurement  of  doi/ver,  a  bill  of  particulars,  stating 
that  plaintiff's  allegation  of  widowhood  is  founded  on  a  nonceremonial  mar 
riage  contracted  at  a  certain  time  and  place,  and  in  the  presence  of  certain 
witnesses,  is  all  that  can  be  required:  and  a  motion  for  an  additional  bill 
giving  the  last  known  address  of  such  witnesses,  the  places  where  plaintiff 
and  decedent  cohabited,  the  persons  before  whom,  ana  their  addresses,  and 
the  time  and  places  where,  acts  were  performed  or  declarations  made  estab- 
lishing the  marriage,  a  statement  of  any  acknowledgment  by  decedent  of 
plaintiff  as  his  wife,  the  place  where,  time  when,  and  persons  before  whom 
Buch  acknowledgment  was  made,  and  the  hour  of  the  day  when  the  marriage 
was  contracted,— is  properly  refused,  as  calling  for  a  disclosure  of  plaintiff's 
evidence. 

Appeal  from  special  term. 

Action  by  Florice  von  Ax  Halsted  against  Jacob  H.  Halsted  and 
others  for  admeasurement  of  dower.  From  an  order  denying  a  motion 
ibr  an  additional  bill  of  particulars,  defendants  appeal.     Aflirmed. 

Argued  before  SEDGWICK,  C.  J.,  and  GILDEK8LEEVE,  J. 
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Piatt  &  Bowers,  (John  M.  BowerSi  of  counsel,)  for  appellants. 
Lewinson  &  Falk,  for  respondent. 

GILDERSLEEVE,  J.  This  is  an  action  for  admeasurement  of 
dower.  The  only  issue  between  the  parties  arises  from  the  denial  by 
defendants  of  plaintiff's  claim  that  she  is  the  lawful  widow  of  defend- 
ants' testator,  one  Jacob  Halsted,  deceased.  The  plaintiff,  in  pursuance 
of  an  order  of  the  court,  served  a  bill  of  particulars,  alleging  that  "the 
all^atioD  of  widowhood  in  the  complaint  is  founded  ^upon  a  noncere- 
monial  marriage,  contracted  and  consummated  on  or  about  April  4, 1889, 
in  the  apartments  then  occupied  by  the  plaintiff,  at  No.  356  West 
Fifty-Sixth  street,  New  York  city,  there  being  present  at  the  time  of 
the  making  of  the  marriage  agreement  one  George  BaiUard  and  Helene 
D'Enghien  as  witnesses."  The  defendants  then  interposed  their  an- 
swers, and  moved  for  an  additional  bill  of  particulars  as  to  the  follow- 
ing matters: 

"(1)  The  last  known  addresses  of  Qeorge  BaiUard  and  Helene  D'Enghien,  the 
two  persons  mentioned  in  the  hill  of  particulars,  already  famished,  as  having 
heen  witnesses  to  the  alleged  marriage  of  the  plaintiff  with  Jacoh  Halsted.  de- 
ceased. (2)  The  place  or  places  where  it  is  claimed  the  plaintiff  and  the  said 
Jacob  Halsted  cohabited  together  as  husband  and  wife.  (8)  A  statement  of  the 
peraons  and  their  addresses  before  whom  acta  were  performed  or  declarations 
made  which  are  claimed  to  establish  such  marriage,  and  the  time  and  place 
where  such  acts  or  declarations  were  made.  (4)  A  statement  of  any  acknowl- 
edgment at  any  time  made  by  the  said  Jacob  Halsted  of  the  plaintiff  as  his  wife, 
the  places  where  made,  and  the  names  of  any  persons,  with  their  addresses,  in 
whose  presence  such  declarations  were  made.  (5)  The  time  when,  and  the  names 
and  addresses  of  any  person  or  persons  before  whom,  it  is  claimed  that  the  said 
Jacob  Halsted  held  out  or  recognized  the  said  plaintiff  as  his  wife.  (6)  The 
hour  of  the  day  on  April  4, 1889.— the  day  alleged  in  the  bill  of  particulars.— when 
the  alleged  marriage  was  contracted  in  the  apartments  of  the  plaintiff,  866  West 
Pifty-Sixth  street  ^ 

The  motion  was  denied,  and  from  the  order  denying  such  motion 
the  defendants  appeal  to  the  general  term. 

We  are  of  opinion  that  the  defendants'  demand  is  much  too  compre- 
hensive. The  demand  of  the  defendants  almost  amounts  to  a  demand 
that  plaintiff  shall  supply  them  with  a  detailed  statement  of  the  means  . 
by  which  she  expects  to  substantiate  her  claim  at  the  trial;  and  clearly 
such  a  requirement  calls  for  a  disclosure  of  the  evidence,  and  transcends 
the  office  of  a  bill  of  particulars.  Roberts  v.  CuUen,  (Com.  PI.  N.  Y.) 
16  N.  Y.  Supp.  517.  The  purpose  of  a  bill  of  particulars  is  to  limit 
the  generality  of  the  complaint,  and  prevent  surprise  at  the  trial,  not 
to  furnish  evidence;  and  where  the  demand  seems  calculated  to  enable 
defendants  to  seek  evidence  to  meet  the  claim,  rather  than  to  ascertain 
the  items  of  which  it  is  composed,  it  should  be  denied.  Gee  v.  Manu- 
facturing Co.,  12  Hun,  630;  Drake  v.  Thayer,  6  Rob.  (N.  Y.)  694. 
The  bill  of  particulars  should  be  confined  to  the  claim,  (Code,  §  531,) 
and  there  are  no  allegations  in  the  complaint  that  would  warrant  the 
court  in  compelling  the  plaintiff  to  comply  with  defendants'  demands. 
The  complaint  merely  alleges  that  plaintiff  is  the  widow  of  the  testa- 
tor, and  on  defendants'  demand  has  already  given  a  bill  of  particulars 
of  the  alleged  marriage,  the  place,  date,  and  the   names  of  the  wit- 
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iiesses.  It  is  not  the  office  of  a  bill  of  particularB  io  apprise  defe 
ants  of  the  nature  of  plaintifTs  prooiSB,  or  the  names  of  her  y 
nesses.  Dempewolf  v.  Hills,  53  N.  Y.  Super.  Ct.  106.  Nor  is  it  gi 
or  required  for  the  purpose  oi  disclosing  to  an  adveiBe  party  the  ( 
relied  upon,  nor  the  proof  to  substantiate  the  same.  Its  entire  so 
and  nature  is  to  furnish  information  to  an  opponent  and  to  the  cc 
of  the  specific  proposition  for  which  the  party  contends.  Stevens 
Webb,  4  Civil  Proc.  R.  64;  Higenbotam  v.  Green,  25  Hun,  214. 
it  is  not  its  purpose  to  disclose  the  evidence  relied  upon  to  estab 
any  proposition.  Ball  v.  Publishing  Co.,  38  Hun,  11.  The  bill 
particulars  already  given  is  all  that  is  warranted  by  the  all^ationt 
the  complaint,  and  it  is  sufficiently  comprehensive  to  prevent  defc 
ants  from  being  taken  unduly  by  surprise  at  the  trial.  The  order 
pealed  iiom  must  be  affirmed,  with  $10  costs  and  disburaemeata. 


FRY  V.  MAKHATTAN  TRUST  CO.  et  aL 

(Boperior  Court  of  New  York  City,  General  Term.    Maroh  %  180IL) 

1.  DBPOSFnov-^CoHMissioK— Objeotiohs  to  IsraBBoeATORtBa. 

Interrogatories  to  be  attaclied  to  a  oommission  to  take  testimony  eai 
be  objected  to  merely  becaase  at  present  the  questions  do  not  teem  pertii 
but  should  be  allowed  if  the  testimony  may  become  pertinent  in  rebuttal 
S.  Samb. 

Interrogatories  to  be  attached  to  a  oommission  to  take  testimony  aumc 
objected  to  as  calling  for  matters  concerning  the  private  busineM  of 
witness. 
&  Sams. 

Nor  can  they  be  objected  to  because  they  call  for  snch  a  mass  of  wri 
testimony  that  It  will  impose  a  great  harden  on  the  witness. 

Appeal  from  special  term. 

Action  by  Horace  B.  Fry  against  the  Manhattan  Trust  Company 
others.  From  an  order  denying  a  motion  to  disallow  certain  direct 
terrogatories  proposed  by  plaintiff  to  be  attached  to  a  commission  to 
testimony  in  another  state,  defendants  appeal.     Affirmed. 

Argued  before  SEDGWICK,  C.  J.,  apd  GILDERSLEEVE,  J. 

Bartlett,  Wilson  &  Hayden  and  Strong  &  CSadwallader,  for  appells 
Leopold  Wallach,  for  respondent. 

SEDGWICK,  C.  J.  A  ground  taken  below  and  on  the  present  s 
ment  was  that,  under  the  pleadings,  the  plaintiff  would  be  called  t 
to  prove  "only  whether  the  plaintiff  introduced  the  business  descr 
in  the  complaint  to  the  defendants,  as  alleged  in  paragraph  12 , 
whether  the  defendants  agreed  to  pay  the  plaintiff  859,000  for  hia  ; 
ices  in  introducing  said  business  to  them,  and  in  connection  there^^ 
If  we  assume  that  this  is  correct,  and  if  we  omit  to  consider  tha 
plaintiff  may  have,  in  his  opening  case,  to  show  declarations  of  ttx 
fendants  as  to  relevant  matters,  and  which  might  be  contained  Ix 
answers  to  the  interrogatories  objected  to,  yet  all  this  will  not  eac< 
the  right  of  the  plaintiff  to  prepare  for  a  rebutting  case.     On  the 
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L  out  to  be  a  duty,  and  the  plaintiff  could  not  have  relief 
(Sequence  of  not  being  prepared  with  testimony.  If,  as  it 
to  believe  from  the  statements  of  the  learned  counsel  for 
t,  there  is  a  conflict  of  testimony,  and  the  credibility  of 
(Tolved,  the  plaintifT^is  bound  to  prepare  for  that  emergency, 
vor  to  show  that  the  greater  weight  is  with  the  plaintiff.  It 
these  considerations,  and  of  others,  that  in  settling  inter- 
e  courts  have  used  the  word  "pertinent."  There  may  be 
s  of  circumstances  which  convince  one  that  now  or  hereafter 
I  not  and  will  not  be  pertinent.  But  the  general  object  is 
3  ask,  do^  the  question  seem  pertinent  in  the  present?  but 
muld  seem  upon  the  trial.  Such  is  the  result  of  the  de- 
ne V.  Railroad  Co.,  79  N.  Y.  176.  To  a  great  degree  the 
lency  will  appear  only  upon  the  introduction  on  the  trial 
ence,  which  then  makes  the  pertinency.  A  judge  settling 
3S  cannot  hold  that  such  a  contingency  will  not  arise.  In 
ase  the  question  should  not  be  overruled,  because  it  is  pre- 
auppoee  that  anything  may  happen  on  the  trial  which  will 
rs  to  the  question  competent  as  evidence.  On  the  other 
ntiff's  position  be  correct,  it  is  not  unlikely  that  statements 
id  verbal  admissions  of  the  defendants,  in  respect  of  plain- 
to  the  business,  may  be  shown  in  the  answers  favorably  to 

true  that  the  questions  oalled  for  matters  that  concern  the 
less  of  the  witness  to  be  examined.  This  would  not  be  an 
the  questions  if  they  called  for  relevant  and  pertinent  teati- 
xiBj  also  be  that  the  questions  called  for  such  a  mass  of 
nony  that  it  will  be  a  great  burden  to  the  witness  to  pro- 
is  a  thing  that  will  not  be  injurious  to  the  defendants,  and 
pound  of  appeal.     Order  afiSrmed  with  $10  costs. 


MARX  et  aL  v.  QR0S8  et  sL 
r  Court  of  New  York  City,  Qeneral  Term,    llareh  6, 1808.) 

Ck)8T8. 

[efendant,  by  leave  of  the  coart*  pays  the  costs  up  to  date,  and 
le  order  is  a  final  adjadication  that  the  items  belong  to  plaintiff, 
ing  the  costs  after  final  Judgment  for  plaintiff  the  clerk  cannot  tax 
\  in  favor  of  either  party. 

>m  special  term. 

Frederick  Marx  and  another  against  Eugene  A.  Gross  and 
>m  an  order  affirming  the  taxation  of  costs,  plaintiffs  ap- 
oed. 

r  report,  see  9  N.  Y.  Supp.  719. 
3foi©  SEDGWICK,  C.  J.,  and  DUGEO  and  QILDEBp 

r. 

Black,  fbr  appellants, 
rhomson,  for  respondents* 
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DUGRO,  J.  During  the  trial  the  defendants  obtained  leave  to  with- 
draw a  juror  upon  paying  the  costs  and  disbursements  of  the  action  up 
to  date.  They  paid  the  costs  and  amended.  A  final  judgment  was  ob- 
tained by  the  plaintiffs,  who  presented  a  bill  of  costs,  from  which,  upon 
taxation,  the  clerk  struck  all  items  included  in  the  costs  paid  as  a  con 
dition  of  obtaining  leave  to  amend.  From  an  order  made  at  special 
term  affirming  the  taxation  this  appeal  was  taken. 

The  clerk's  action  was  proper.  The  items  in  question  were  finally  dis 
posed  of  by  the  order  allowing  the  defendants  to  amend;  they  having 
paid  the  costs  and  amended.  The  order  was  an  adjudication  that  th< 
items  covered  by  it  belonged  to  the  plaintifis.  They  could  not  be  agaii 
taxed  in  favor  of  either  party.  Seneca  Nation  v,  Hawley ,  82  Hun,  288 
Provost  V.  Farrell,  13  Hun,  303.  Order  affirmed,  with  $10  oostB  mi. 
disbursements.     All  concur. 


MILLBR  T.  CAMPBELL. 

(Superior  Ck>art  of  New  York  City,  General  Term.   March  6,  IML; 

LisuBANCB— Right  to  Pbocbbds  of  Policy. 

Where  a  life  iDsurance  policy  recites  that  the  insurance  will  be  paid  to  xh 
wife  of  the  insured,  **  for  her  sole  use,  if  living  in  conformity  with  the  statute, 
after  satisfactory  proof  of  the  death  of  the  insured  during  the  continuance  c 
the  policy,  but  if  the  insured  "shall  survive  said  term  of  16  years*  froi 
the  commencement  of  the  insurance,  it  shall  be  paid  to  him.  the  interest  c 
.the  wife  is  such  as  depends  on  the  death  of  the  insured' within  the  16  yean 
Brick  V.  Campbell,  26  N.  £.  Rep.  408,  ISS  N.  Y.888,  distinguished. 

Appeal  from  special  term. 

Action  by  Jacob  F.  Miller,  as  executor  of  Hannah  S.  Brick,  deoeasec 
against  Robert  Campbell,  to  set  aside  certain  assignments  of  life  insu 
ance  policies.  From  a  judgment  for  plaintiff  entered  on  findings  an 
conclusions  of  the  trial  judge,  defendant  appeals.     Modified. 

Argued  before  SEDGWICK,  C.  J.,  and  DUGRO  and  GILDSI 
SLEEVE,  JJ. 

George  Van  Slyck,  for  appellant. 
Jacob  F.  Miller,  for  respondent. 

SEDGWICK,  C.  J.  The  action  was  begun  on  16th  July,  1885.  1 
purpose  was  to  obtain  judgment  that  certain  assignments  made  by  t1 
plaintiff's  testatrix,  then  the  plaintiff,  of  policies  of  insurance,  mw 
for  her  benefit  as  a  married  woman,  were  void.  The  case  has  be 
heard  and  decided  by  the  court  of  appeals.  Brick  v.  Campbell,  1! 
N.  Y.  338,  25  N.  E.  Rep.  493.  In  my  opinion,  only  one  question  ] 
mains  for  our  decision.  One  policy  in  suit — that  of  the  New  Yo 
Life  Insurance  Company,  made  31st  of  August,  1872 — ^insured  tbe  I 
of  Riley  A.  Brick,  the  husband  of  plaintiff's  testatrix,  "for  the  term 
fifteen  years,  commencing  on  the  3d  day  of  August,  1872,  at  noqz 
The  company  promised  to  pay  the  amount  of  the  insurance  "to  tbe  \ 
sured  under  this  policy,  to  wit,  Hannah  S.,  wife  of  Riley  A.  Brick, 
her  sole  use,  if  living,  in  conformity  with  the  statute,  and,  if  not  livii 
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to  the  children  of  said  person  whose  life  is  hereby  insured,  or  their 
guardian,  for  their  use,  or,  if  there  be  no  such  children  surviving,  then 
to  the  executors,  administrators,  or  assigns  of  said  person  whose  life  is 
hereby  insured,  in  60  days  after  due  notice  and  satisfactory  proof  of  the 
death  during  the  continuance  of  this  policy  of  the  said  person  whose  life 
is  hereby  insured  as  above;  or,  if  the  said  person  whose  life  is  hereby 
insured  shall  survive  said  term  of  15  years  from  and  after  the  date  above 
mentioned  from  the  commencement  of  this  insurance,  the  sum  above 
insured  shall  then  be  paid,"  etc.,  "to  him."  On  the  7th  February, 
1892,  a  supplemental  answer  was  served,  alleging  that  Riley  A.  Brick 
survived  said  period  of  15  years,  and  that  under  and  by  virtue  of  the 
aforesaid  provision,  became  entitled  to  the  amount  of  the  insurance,  and 
the  interest  of  the  said  Hannah  S.  Brick  therein  ceased  and  terminated, 
and  the  plaintiff  had  no  interest  in  or  title  to  the  said  policy  of  insur- 
ance, lliere  seems  to  be  no  doubt  that  at  the  end  of  the  15  years  the 
husband,  Riley  S.  Brick,  then  living,  was  the  only  one  interested  in  the 
policy,  or  entitled  to  bring  action  upon  it,  and  that  the  only  interest  of 
the  wife  was  such  as  depended  upon  the  death  of  the  husband  within 
the  fifteen  years.  The  case  decided  by  the  court  of  appeals  was  such  as 
existed  on  July  16,  1885,  when  the  complaint  was  served.  At  that 
time  the  15  years  had  not  expired.  They  expired  on  3d  August,  1887. 
The  insurance  commenced  on  the  3d  August,  1872.  Nor  at  the  time  of 
the  trial  which  was  reviewed  by  the  court  of  appeals  had  the  15  years 
expired.  The  trial  was  on  the  16th  and  17th  days  of  June,  1887.  The 
court  of  appeals  had  before  it,  therefore,  a  case  of  a  policy  in  which 
the  wife  continued  to  have  an  interest,  and  did  not  have  before  it  a  case 
in  which  it  appeared  that  the  15  years  had  elapsed.  They  passed  upon 
the  facts  as  they  were  at  the  beginning  of  the  action,  and  no  supple- 
mental answer  having  been  made.  If  the  plaintiff's  testatrix  had  no  in- 
terest in  the  policy,  the  judgment  should  not  have  directed  that  the  de- 
fendant deliver  it  to  the  plaintiff,  and  the  judgment  should  be  modified 
by  striking  out  such  direction.  The  provision  in  the  judgment  that  the 
assignment  by  Mr.  Brick  is  void  need  not  be  disturbed.  Judgment 
modified  as  directed  in  the  opinion,  and.  as  modified,  affirmed,  with- 
out costs  of  appeal  to  either  party      AU  concur. 


RIEER  Y.  MAHONEY  et  aL 

(Saperior  Oourt  of  New  York  City,  General  Term.    March  6.  1808.) 

AppbaI/ -Weight  of  Eyibencb. 

Wtiere  the  evidence  is  conflicting,  a  verdict  will  not  be  disturbed  on  appeal 
on  the  groond  that  it  is  not  supported  by  the  evidence. 

Appeal  from  jury  term. 

Action  by  E.  Stanton  Riker  against  Timothy  Mahoney  and  Horatio 
Watson  to  recover  for  services  rendered  defendants.  From  a  judgment 
for  plaintiff,  and  an  order  denying  a  motion  for  a  new  trial,  defendants 
appeal.     Affirmed. 

Argued  before  SEDGWICK,  C.  J.,  and  GILDERSLEEVE,  J. 
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Andrew  A.  Henderson,  for  appellants. 

Thomall,  Squires  &  Constant,  (Franklin  PieroOi  of  oonnsel,)  for  n 

spondent. 

GILDERSLEEVE,  J.  The  complaint  herein  sets  forth  a  canse  € 
action  for  the  value  of  services  rendered  by  the  plaintiff  to  the  defend 
ants  in  obtaining  for  the  defendants,  who  are  copartners  in  business, 
contract  to  erect  a  lai^  apartment  house  in  West  Fifty-Eighth  street 
New  York  city,  from  one  R.  La  Forte.  The  plaintifiP  claims  that  th 
defendants  employed  him  to  obtain  said  contract,  and  t^eed  to  pay  hie 
the  value  of  his  services,  and  that  the  value  of  those  services  is$2,12S 
The  defendants  deny  the  agreement  for  employment,  and  deny  that  tfa 
services  were  worth  the  sum  stated.  The  evidence  establishes  the  fad 
that  La  Forte  was  first  introduced  to  the  defendant  Watson,  who  acte 
for  his  firm  in  the  transactions  in  question,  by  the  plaintiff,  after  th 
plaintiff  had  informed  defendant  Watson  of  the  contemplated  bnildin 
by  La  Forte,  and  that  finally  the  contract  for  building  was  awarded  b 
La  Forte  to  the  defendants;  but  as  to  any  agreement  to  pay  plaintiff  ft 
such  introduction,  and  as  to  the  nature  and  value  of  his  services,  thei 
is  a  sharp  conflict  of  evidence.  The  questions  of  fiact  arising  from  it 
conflicting  testimony  were  properly  submitted,  by  the  learned  trii 
judge,  to  the  jury,  who,  by  their  verdict,  found  in  favor  of  plaintiff 
contention  as  to  the  services  and  agreement  to  pay  therefor,  and  fizc 
the  value  of  such  services  at  $1,000.  With  this  conclusion  the  generi 
term  will  not  interfere,  as  there  is  sufficient  evidence  to  justify  the  ve 
diet  and  sustain  the  judgment.  The  charge,  when  taken  as  a  whole, 
correct,  and  there  are  no  exceptions  to  the  admission  or  exclusion  of  e 
idence  of  sufficient  importance  to  warrant  a  reversal. 

The  judgment  and  order  appealed  from  are  affirmed,  with  oosta. 


HAL8TED  v.  MAiraATTAN  RY.  00. 

(Superior  dourt  of  New  York  City,  Qeneral  Torm.    March  0, 1898.) 

Nhw  Trial — Insufficiency  of  EvmsNCB. 

Where,  on  conflicting  evidence,  plaintiff,  instead  of  requesting  the  din 
tion  of  a  verdict  in  his  favor,  goes  to  the  jury,  he  cannot,  after  a  verd 
against  him.  move  for  a  new  trial  on  the  ground  that  the  verdict  is  agaii 
the  law  because  there  is  no  evidence  to  sustain  it 

Appeal  from  jury  term. 

Action  by  John  F.  Halsted  against  the  Manhattan  Railway  Compan 
From  a  judgment  entered  on  a  verdict  for  defendant,  and  from  an  ord 
denying  a  motion  for  a  new  trial,  plaintiff  appeals.     Affirmed. 

Argued  before  SEDGWICK,  C.  J.,  and  DUGRO  and  QILDE 
SLEEVE,  JJ. 

Roger  Foster,  for  appellant. 

Davies  &  Rapallo,  (R.  L.  Maynard,  of  counsel,)  for  respondent. 
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ISLEEVE,  J.  Thifl  action  was  brought  to  recover  damages 
to  plaintifiPg  promisee  caused  by  the  maintenance  and  oper- 
fendant's  elevated  railroad.  It  was  tried  before  a  jury,  who 
vor  of  defendant.  From  the  judgment  entered  on  their  ver- 
om  an  order  denying  plaintifPs  motion  for  a  new  trial,  the 
peals  to  the  general  term. 

stiff  mainly  relies  for  a  reversal  upon  the  contention  that  the 
8  at  least  entitled  to  nominal  damnges,  and  that,  therefore, 
for  a  new  trial  should  have  been  granted.  We  do  not  think 
ition  can  be  sustained.  The  plaintiff  did  not,  at  the  close  of 
quest  the  court  to  direct  a  verdict  in  his  favor.  He  seemed 
le  case  as  one  for  the  jury,  in  view  of  the  conflict  of  evidence. 
» chance  of  securing  a  favorable  verdict,  which  would  have 
iie  defendant  upon  the  facts.  He  cannot  now  be  heard  to 
the  verdict  is  without  evidence,  and  therefore  against  law. 
>n  of  law  sought  to  be  made  here  should  have  been  made  on 
If  there  was  no  evidence  to  warrant  the  verdict,  it  was  error 
the  questions  to  the  jury,  which,  upon  timdy  objection, 
I  been  the  subject  of  an  exception,  to  be  reviewed  here.  But, 
ing  the  objection  and  exception  at  the  trial,  the  plaintiff 
md  it  cannot  be  raised  by  a  motion,  addressed  to  the  discre- 
court,  to  correct  the  error  of  the  jury.  Barrett  v.  Railroad 
Y.  632.  It  is  the  settled  law  of  this  court  that  the  party 
)m  a  verdict  is  rendered  on  conflicting  evidence  cannot  sus- 
on  for  a  new  trial  on  the  minutes,  either  on  the  ground  of 
iency  of  the  evidence,  or  that  the  verdict  is  contrary  to  the 
f  he  neglects  to  request  the  court  to  direct  a  verdict  in  his 
t,  where  there  is  no  conflict  of  evidence,  the  question  whether 
;nt  to  support  the  verdict  may,  without  such  request,  be  con- 
a  motion  for  a  new  trial  on  the  minutes,  made  on  the  ground 
srdict  is  against  law.  Keeler  v.  Dyeing  Establishment,  54 
er.  Ct.  369.  In  the  case  at  bar  there  is  a  material  conflict 
,  and  the  questions  of  fact  arising  therefrom  were  properly 
bo  the  jury  by  the  learned  trial  judge,  and  the  jury,  by  their 
md  in  favor  of  defendant.  We  are  not  disposed  to  interfere 
onclusion.  There  is  no  law  which  requires  a  jury,  no  mat>- 
le  evidence  may  be  as  to  the  facts,  to  always  find  for  the 
cases  of  this  character,  in  which  the  elevated  railroad  com- 
jefendants.  It  is  the  duty  of  the  jury,  under  proper  instruc- 
)  court,  to  find  as  their  conscience  directs,  in  view  of  all  the 
This  is,  presumably,  what  they  have  done  in  the  case  at 
ere  is  sufficient  evidence  to  sustain  their  verdict.  There  are 
ins  of  enough  importance  to  warrant  a  reversal. 
;ment  and  order  appealed  from  must  be  affirmed,  with  oosta. 
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BEYER  T.  VICTOR  et  aL 

(Superior  Court  of  New  York  City,  General  Term.    March  6, 1898.) 

brjxTRiEs  TO  Servant— CoNTBtBDTOBT  Nboligbnce. 

Where  plaintiff  was  in  the  employ  of  defendant  seven  years,  and  was 
thoroughly  acquainted  with  the  operation  of  an  elevator  in  defendant's 
place  of  business,  and  understood  the  signals  used  to  notify  fellow  servants 
that  some  one  was  on  the  elevator,  and  using  it,  and  while  in  the  act  of 
moving  a  heavy  trucic  therefrom  he  neglected  to  give  any  signal  in  response 
to  a  call  from  a  fellow  servant  until  after  he  (plaintiff)  suffered  some  injury, 
when  he  immediately  signaled,  and  the  elevator  was  restored  to  its  former 
position,  he  cannot  recover. 

Appeal  from  jury  term. 

Action  by  John  Beyer  against  George  P.  Victor  and  another.  From 
a  judgment  entered  at  the  trial  term  on  an  order  dismissing  the  com- 
plaint, plaintiff  appeals.     Affirmed. 

Argued  before  SEDGWICK,  C.  J.,  and  DUGRO  and  GILDER- 
SLEEVE,  JJ. 

August  P.  Wagener,  for  appellant. 
Blumenthal  &  Hirsch,  for  respondents. 

SEDGWICK,  C.  J.  The  action  was  for  damages  to  plaintiff  from  de- 
fendants' alleged  negligence  in  not  furnishing  a  safe  elevator.  The  facts 
were  as  follows:  The  plaintiff  had  been  for  seven  years  a  porter,  em- 
ployed by  the  defendants  in  their  store.  Through  that  time  he  knew, 
as  did  the  other  porters,  of  whom  a  witness  Lerb  was  one,  the  con- 
struction of  the  elevator,  and  the  way  in  which  it  was  intended  to  he 
worked,  and  in  which  it  was  worked.  At  the  time  of  the  accident,  the 
elevator  was  used  as  it  had  been  used  always.  On  the  day  in  question 
the  plaintiff,  in  the  course  of  his  work,  rolled  upon  the  platform  of  the 
elevator  a  heavy  case  of  goods  which  was  on  a  four-wheeled  truck,  and 
remained  there.  The  plaintiff  set  the  elevator  in  motion  by  pulling  a 
rope,  and  it  went  to  the  fourth  floor.  He  moved  the  truck,  so  that  it 
went  about  half  upon  the  floor.  Before  he  had  gone  further,  a  chain  that 
went  down  through  the  platform  below  was  shaken.  He  knew  that  was 
meant  to  obtain  an  answer  whether  the  elevator  was  in  use.  The  chain 
was  shaken  by  Lerb,  upon  the  floor  below.  On  the  trial  the  plaintiff 
was  uncertain  whether  he,  upon  seeing  the  rope  shake,  spoke  to  the 
man,  as  the  custom  was.  Perhaps  he  believed  that,  as  the  truck  was 
half  off,  he  could  get  it  all  off  at  once,  so  as  to  clear  the  elevator  for 
use,  and  that  it  was  not  necessary  to  speak.  The  platform  went  down 
about  two  feet.  The  truck  tipped  towards  the  plaintiff.  In  this  way  it 
was  that  he  received  the  bodily  injuries.  When  the  case  fell  against 
him,  he  made  a  loud  noise,  and  forthwith  the  platform  was  raised  again, 
so  as  to  be  level  with  the  floor.  From  these  facts  it  is  evident  that  the 
plaintiff  understood  the  way  of  working  the  elevator,  and  in  particular 
the  liability  of  a  premature  going  down  of  the  platform.  When,  after 
knowledge  of  this,  he  continued  in  his  service,  he  bore  the  risks  which 
he  saw  and  understood.  Indeed,  the  immediate  occasion  of  the 
accident  was  that  he  did  not  make  known  in  time  to  Lerb  below  that  he 
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was  using  the  elevator.  Such  had  been  the  praotioe  of  years,  and  the 
plaintiff  knew  the  necessity  of  it.  After  he  did  speak  loud  enough,  the 
platform  was  returned  to  a  level  with  the  fourth  floor.  On  the  other 
hand,  if  Lerb's  negligence  in  the  management  of  the  chain  and  of  the 
rope  that  let  on  steam,  caused  the  accident,  it  was  the  negligence  of  a 
fellow  servant  that  would  forbid  a  recovery  by  the  plaintiff.  The  action 
of  the  judge  below  was  called  for  by  the  evidence. 
Judgment  affirmed,  with  costs.     All  concur. 


MARX  et  al.  v.  QR08S  et  aL 
(Boperlor  Oourt  of  New  York  City,  General  Term.    March  6, 1898w> 

AcnOR  OK  OOHTRiLOT— PlBADING. 

For  the  pDrpose  of  an  action  on  a  contract*  the  allegation  of  the  contract 
in  the  complaint,  not  controverted  by  the  answer,  is  to  be  taken  as  true, 
(Code  Ciyil  Proc  §  62S,)  and  the  allegation  in  the  answer  of  a  different  con- 
tract has  no  effect. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Frederick  Marx  and  another  against  Eugene  A.  Gross  and 
others.  From  a  judgment  entered  upon  the  report  of  a  referee,  defend- 
ants appeal.     AfBrmed. 

Argued  before  SEDGWICK,  C.  J.,  /md  DUGRO  and  GILDER- 
SLEEVE,  JJ. 

James  Thomson,  for  appellants. 
Oeoi^ge  A.  Black,  for  respondents. 

SEDGWICK,  C.  J.  The  action  was  for  damages  for  the  nondelivery 
of  goods  agreed  by  defendants  to  be  delivered  to  plaintiffs.  The  learned 
counsel  for  the  appellants  has  argued  on  the  appeal  certain  questions 
which  were  not  presented  on  the  trial,  and  did  not  occasion  any  excep- 
tion to  the  rulings  of  the  teferee.  These  were  the  effect  of  the  statute 
of  frauds  in  the  case,  and  whether  the  principal  amount  of  dues,  as- 
suming the  damages  to  be  unliquidated,  bore  interest,  and  also  as  of 
what  time  the  damages  were  to  be  computed.  I  am  of  opinion  that 
the  allegation  of  the  complaint,  of  the  contract  not  being  controverted 
by  the  answer,  was  to  be  taken  as  true,  for  the  purpose  of  the  action. 
Civil  Code,  §  622;  Fleischmann  v.  Stem,  90  N.  Y.  110.  For  the  purpose 
of  determining  the  basis  of  the  cause  of  action,  the  allegation  of  the 
answer,  of  a  contract  of  other  terms  or  of  different  character,  has  no 
function  or  effect.  The  differences  of  fact  between  the  parties  have 
been  fully  and  satisfactorily  considered  by  the  learned  referee.  The 
£acts  found  by  him  were  supported  by  evidence.  The  conclusions  of 
law  from  the  facts  were  correct. 

Judgment  aflbmedi  with  costs.     All  concur. 
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OORRIGAN  T.  CONEY  ISLAND  JOCKEY  CLUR 
(Sap«rior  Court  of  New  York  City,  General  Term.    Maroh  0.  1808.) 

1.  Priyatb  and  Quasi  Public  Cobfokations— Dibosihikatiok. 

A.  corporation  organized  to  conduct  a  race  track  and  offer  pnraai 
stakes,  but  which  is  not  given  the  power  of  eminent  domain,  nor  aid  fro 
state,  is  a  private,  and  not  a  auasi  public,  corporation,  and  may  refu 
allow  certain  persons  to  enter  norses  for  Its  races. 

%  Bamb— Statb  Aid. 

The  grant  by  the  state  to  such  a  corporation  of  the  right  to  make  and 
ister  bets  and  sell  pools  on  the  result  of  its  races  is  not  a  grant  of  stat< 
rendering  it  a  quasi  public  corporation,  but  is  merely  a  removal  of  the  i 
tory  prohibition  against  the  exercise  of  a  right  existing  at  common  law 

8l  Plbading — Dbmurrbb. 

Where  a  complaint  stating  a  cause  of  action  for  a  money  demand  in 
tlon  to  a  cause  of  action  for  equitable  relief  is  demurrable  as  to  the  1 
and  no  Judgment  is  asked  on  the  former,  it  is  error  to  overrule  a  den 
on  the  ground  that. a  legal  cause  of  action  is  presented,  since  there  con 
no  Judgment  thereon  in  the  absence  of  a  demand  therefor;  Code 
Proc.  §  1207,  providing  that  "where  there  is  no  answer  the  Judgment  shi 
be  more  favorable  to  Uie  plaintiff  than  that  demanded  in  the  complaini 

Appeal  from  epecial  term. 

Action  by  Edward  Gorrigan  against  the  Coney  Island  Jockey  i 
A  demurrer  to  the  complaint  was  overruled,  and  defendant  apj 
Reversed. 

For  reports  of  former  litigation  between  the  same  parties,  see  15  1 
Supp.  705,  20  N.  Y.  Supp./437- 

Argued  before  SEDGWICK,  C.  J.,  and  DUGRO,  J. 

Piatt  &  Bowers,  for  appellant. 
Howe  &  Hummel,  for  respondent. 

DUGRO,  J.  This  is  an  appeal  from  an  interlocutory  judgment 
ruling  defendant's  demurrer.  From  the  complaint  it  appears  the 
plaintiff  at  the  times  referred  to  in  his  pleading  was  engaged  ii 
business  of  breeding  and  running  horses  for  stakes  and  purses  at  th 
ferent  race  tracks  throughout  the  United  States,  and  has  over  $10C 
invested  in  said  business;  that  defendant  at  these  times  was,  and  si 
B  corporation  organized  under  the  laws  of  the  state  of  New  York, 
the  owner  of  a  race  track;  that  one  of  the  objects  for  which  it 
formed  is  the  improvement  of  the  breed  of  horses;  that  to  accotn 
this  object  it  conducts  horse  races,  and  that  to  induce  owners  of 
oiighbred  race  horses  to  compete  and  to  raise  the  standard  of  such  h 
the  defendant  makes  up  what  are  known  as  ^'stake"  and  ^^purse"  i 
which  are  run  at  its  track  each  year;  that  several  other  corporatioi 
the  same  for  the  same  purposes.  Alter  setting  forth  the  way  in  f 
stake  and  purse  races  are  made  up,  and  describing  the  manner  in  ^ 
horses  are  entered  in  these  races,  the  complaint  states  that,  in  ord 
be  a  competitor  in  a  stake  race,  it  is  necessary  that  entries  be  made  I: 
•certain  times  fixed  for  each  event;  that  the  right  to  enter  hors 
granted  by  the  defendant,  as  it  is  by  every  similar  corporation,  to  < 
person  of  good  repute  who  desires  his  horse  to  contest  for  either  a 
or  a  stake;  that  defendant,  in  addition  to  the  right  granted  to  it  b 
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incorporation  to  have  contests  of  speed  and  endurance,  and  to  continue 
the  business  of  giving  races,  has  further  rights  and  privileges  granted  to  it 
by  the  state,  to  wit,  the  right  to  make  and  register  bets  and  to  sell  pools 
on  the  result  of  such  races.  The  complaint  further  sets  forth  a  state- 
ment of  facts  relied  upon  as  suf&cient  to  constitute  a  cause  of  action  at 
law  to  recover  the  amount  of  the  second  money  in  a  race  called  the 
''Futurity  Bace  of  1891;"  and,  continuing,  states  that  the  defendant,  in 
order  to  punish  the  plaintiff  for  having  applied  to  this  court  for  redress 
against  an  unwarranted  action  of  the  defendant,  ordered  that  the  plain- 
tiff be  thereafter  excluded  from  making  any  entries  whatever,  or  racing 
his  horses  upon  defendant's  track.  The  complaint  further  states  that 
several  racing  corporations,  including  the  defendant,  (owing  and  con- 
trolling the  principal  race  tracks  in  the  state  of  New  York,)  illegally,  and 
for  the  purpose  of  oppression  and  coercion,  and  to  form  a  monopoly  to 
prevent  opposition,  confederated  together  under  the  title  of  the  "Board  of 
Control;"  that  the  board  is  composed  of  the  oflScers  of  each  of  said  cor- 
porations, and  is  not  incorporated;  that  the  board,  without  right,  or- 
dered that  no  entries  of  any  horse  for  races  be  received  from  the  plain- 
tiff* by  any  of  the  corporations  referred  to;  that  each  of  these  corporations 
has  the  same  privileges  and  franchises  granted  by  law  as  the  defendant; 
that  since  said  order  was  made  plaintiff  forwarded  in  writing,  pursuant 
to  the  rules  and  regulations  of  defendant,  an  entry  of  a  horse  for  a 
sweepstake  race;  that  defendant  refused  the  entry.  Plaintiff  alleges 
that,  in  order  to  become  entitled  to  run  horses  in  certain  stake  races,  it 
is  necessary  for  entries  to  be  made  prior  to  the  closing  of  the  several 
stakes,  which  closing  the  defendant  has  announced  as  about  January  15, 
1892,  for  the  spring  races,  and  August  15,  1892,  for  the  autumn  races. 
The  plaintiff  alleges  that  he  will  sustain  irreparable  injury,  unless  the 
relief  he  desires  is  granted.  The  relief  he  demands  is  contained  in  the 
last  subdivision  of  the  complaint,  which  reads  as  follows: 

"Wherefore  plaintiff  prays  the  judgrment  of  this  court  that  the  said  defendant 
be  required  to  grant  to  plaintiff  the  same  privileges  as  are  accorded  to  all  other 
reputable  persons  in  ^ood  standing;  that  tne  defendant  be  ordered  and  adjudged 
to  receive  such  entries  as  this  plaintiff  may  make  in  races  to  take  place  on 
•aid  race  course;  that  the  defendant  be  ordered  and  adjudged,  so  far  as  in  its 
power  lies,  to  cause  the  said  order  of  the  said  confederation,  to  wit,  the  board 
of  control,  to  be  rescinded  and  revoked;  and  that  the  plaintiff  have  such  other 
and  further  relief  as  may  be  Just  and  equitable;  and  that  plaintiff  recover  costs 
and  disbursements." 

The  demurrer  was  to  the  complaint.  It  was  overruled  upon  the 
ground  that  the  complaint  presents  a  legal  cause  of  action  to  recover  the 
amount  of  the  second  money  in  the  Futurity  race  of  1891,  and  therefore 
is  not  demurrable. 

Although  the  complaint  may  contain  a  statement  of  facts  sufficient  to 
constitute  a  cause  of  action  at  law  for  the  amount  of  this  second  money, 
there  could  have  been  no  judgment  in  favor  of  the  plaintilf,  based  upon 
it,  as  there  was  no  demand  for  a  money  judgment,  and  no  answer. 
Section  1207,  Code  Civil  Proc,  provides  that,  "where  there  is  no  an- 
swer, the  judgment  shall  not  be  more  favorable  to  the  plaintiff  than  that 
demanded  in  the  complaint."     That  demanded  in  the  plaintiil's  com- 
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plaint  was  for  equitable  relief  only,  and  to  this  he  was  not  entitled.  As 
there  could  have  been  no  judgment  upon  the  trial  in  favor  of  the  plain- 
tiff, it  follows  that  judgment  should  have  been  given  in  favor  of  the  de- 
fendant. Kelly  V.  Downing,  42  N.  Y.  71;  Willis  v.  Fairchild,  51  N. 
Y.  Super.  Ct.  405;  Alexander  v.  Katte,  10  Daly,  506;  Swart  v. 
Broughton,  35  Hun,  281.  There  is  a  dictum  in  Wetmore  v.  Porter, 
92  N.  Y.  76,  which  would  lead  to  a  contrary  conclusion,  but  the  author- 
ities cited  in  support  of  it  are  not  in  point,  and  do  not  sustain  the  state- 
ment, as  in  all  of  the  cases  cited  answers  had  been  interposed.  In 
Porous  Plaster  Co.  v.  Seabury,  48  Hun,  611,  the  complaint  contained 
a  proper  demand. 

I  think  that  the  plaintiff  is  not  entitled  to  the  relief  demanderl,  for 
reasons  which  are  intended  to  be  stated  by  the  following:  Aside  from 
the  statement  of  facts  which  are  claimed  to  be  sufficient  to  constitute  a 
cause  of  action  at  law,  the  gist  of  plaintiff's  daim  is  that  the  defendant 
is  a  corporation  organized  under  the  laws  of  the  state  of  New  York,  hav- 
ing certain  privileges  allowed  to  other  similar  corporations,  and  that  it 
discriminates  against  him  in  respect  to  the  allowance  of  entries  to  races. 
His  demand  for  relief  is,  in  substance,  that  this  discrimination  should 
be  stopped.  As  no  contractual  relation  is  claimed  to  exist  between  the 
parties,  the  right  to  have  the  relief  asked  depends  upon  whether  or  not 
the  defendant  is  under  a  duty  to  allow  all  persons  against  whom  it  has 
no  reasonable  ground  for  objection  to  enter  horses  in  its  races  for  stakes 
and  purses,  and  this  question  depends  for  its  determination  upon  the 
character  of  the  defendant's  duties  to  the  public.  It  has  not  been 
claimed  that  any  duty  in  the  premises  was  imposed  by  a  specific  statu- 
tory provision,  but  it  is  rather  contended  that  the  application  of  general 
principles  of  law,  and  **a  reasoning  by  analogy  from  things  that  are  set- 
tled in  order  to  establish  principles  to  govern  things  that  are  unsettled," 
entitle  the  plaintiff  to  the  relief  sought.  It  has  been  repeatedly  held 
that  railroad,  telegraph,  and  telephone  companies  are  quasi  public  serv- 
ants. The  nature  of  their  business  makes  them  so,  and  they  are,  there- 
fore,  bound  to  serve  the  public  on  reasonable  terms,  with  impartiality. 
They  are  almost  always  endowed  with  the  right  to  appropriate  private 
property,  presumptively  upon  the  theory  that  such  corporations  are 
quasi  public  servants,  as  their  business  is  one  in  which  the  public  has  a 
direct  and  positive  interest.  The  plaintiff  claims  that  the  defendant 
should  be  considered  to  be  under  a  duty  similar  to  that  of  the  compa- 
nies referred  to.  This  claim  will  not  meet  with  sanction  here.  The  de- 
fendant is  a  private  corporation.  It  exercises  no  franchises  which  clothe 
it  in  the  premises  with  any  public  duty.  It  is  under  no  duty  to  offer 
stakes  or  purses,  and  if,  in  the  transaction  of  its  business,  it  has  seen  fit 
to  offer  these  as  inducements  through  which  to  further  its  business,  it  is 
its  own  way  of  transacting  its  own  business  for  its  own  private  ends.  It 
does  not  appear  that  it  has  ever  held  itself  out  for  public  service,  any 
more  than  is  done  by  a  bank  or  an  insurance  company.  It  may  choose 
its  own  customers,  and  may  do  or  refuse  to  do  any  particular  business 
offered  it.  With  respect  to  the  class  of  corporations  of  which  those  first 
mentioned  form  a  part,  it  may  be  said  that  it  has  lougheen  the  policy 
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of  our  states  to  encourage  the  formation  of  private  companies  for  the  con- 
struction and  maintenance  of  highways,  railroads,  canals,  bridges,  tele- 
graph lines,  waterworks,  or  gasworks,  by  granting  valuable  franchises  or 
public  bounties,  or  both,  in  their  aid,  and  these  grants  have  been  of 
funds  or  property,  the  right  to  receive  municipal  aid,  subscriptions  for 
shares,  a  delegation  of  the  power  of  eminent  domain,  an  exemption 
from  taxation  or  a  monopoly,  and  in  each  instance  the  acceptance  of 
the  grant  of  the  public  aid  implies  an  assumption  by  the  grantee  of  an 
obligation  in  favor  of  the  public;  for  instance,  on  the  part  of  a  railroad 
company,  ''an  obligation  to  maintain  its  roads  as  a  thoroughfare  for  the 
use  of  the  public."  In  fact,  it  may  be  laid  down  as  a  general  rule  that 
whenever  the  aid  of  the  government  is  granted  to  a  private  company  in 
the  form  of  a  monopoly,  or  a  donation  of  public  property  or  funds,  or  a 
<lelegation  of  the  power  of  eminent  domain,  the  grant  is  subject  to  an 
implied  condition  that  the  company  shall  assume  an  obligation  to  fulfill 
the  public  purpose  on  account  of  which  the  grant  was  made.  See  Mor. 
Priv.  Corp.  §  1114,  and  those  following.  It  is  alleged  in  the  complaint 
that  the  defendant  has  granted  to  it  by  the  state  the  right  to  make  and 
register  bets  and  sell  pools  on  the  result  of  its  races,  and  it  is  argued 
that  this  right  imposes  upon  the  defendant  the  fulfillment  of  a  public 
duty,  and  that  the  acceptance  of  an  entry  of  a  horse  to  a  race  is  one  of 
the  public  duties  which  the  defendant  is  obliged  to  fulfill  within  reasonable 
limitations.  There  is  no  grant  of  state  aid  to  the  defendant.  The  right 
to  register  bets  and  sell  pools  exists  at  common  law,  and  is  only  taken 
away  in  this  state  by  statute.  The  prohibition  of  the  statute  is  merely 
removed  from  these  racing  associations  during  certain  periods.  In  al- 
lowing the  defendant  to  sell  pools  there  is  no  more  a  grant  of  state  aid 
than  there  would  be  to  a  tavern  keeper  if  certain  prohibitions  of  the  ex- 
cise law  were  repealed  or  modified  so  as  to  be  more  favorable  to  the 
seller.  The  judgment  must  be  reversed,  and  judgment  rendered  in  favor 
of  the  defendant  upon  the  demurrer,  with  costs. 


QUEEN  y.  BELL  et  aL 

(Baperior  Court  of  New  York  City,  General  Term.    March  6, 1808.) 

AppKAii— Weight  op  EvmBKCB. 

Where  the  evidence  is  conflicting,  a  finding  hy  the  trial  coart  will  not  be 
disturbed  on  appeal. 

Appeal  from  special  term. 

Action  by  Montgomery  Queen  against  George  H.  Bell  and  another. 
From  a  judgment  dismissing  the  complaint,  entered  on  findings  of  fact, 
etc.,  made  by  the  judge,  plaintiff  appeals.     Affirmed. 

Argued  before  SEDGWICK,  C.  J.,  and  DUQRO  and  GILDER- 
SLEEVE,  JJ. 

H.  B.  Kinghom,  for  appellant. 
J.  Stewart  Ross,  for  respondents. 
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SEDGWICK,  C.  J.  The  relief  claimed  by  the  plaintiff  was  that  he 
be  adjudged  the  equitable  owner  of  a  lease  taken  by  the  defendants  in 
that  name,  and  that  they  be  adjudged  to  assign  it  to  them.  The 
ground,  as  claimed  for  this  relief,  was  that  when  defendant  Bell  ob- 
tained the  lease,  with  the  other  defendant,  French,  Bell  was  the  broker 
and  agent  of  the  plaintifi',  employed  to  obtain  a  lease  of  the  kind  that 
was  afterward  made.  Apart  from  this  ground,  the  plaintiff  makes  no 
claim.  The  court  has  found  that  Bell  was  not  the  plaintiff's  broker 
and  agent.  The  learned  counsel  for  the  appellant  argues  that  this  find- 
ing is  contrary  to  the  testimony.  The  conclusion  aigued  for  can  only 
be  reached  by  ascertaining  that  the  credibility  of  the  plaintiff  and  his 
witness  is  superior  to  that  of  the  defendants  and  their  witnesses.  This 
does  not  here  appear.  The  conflict  between  the  parties  was  strong. 
There  is  no  fact,  or  combination  of  facts,  that  determines  the  case  in 
favor  of  the  plaintiff,  and  the  finding  below  should  be  sustained.  An- 
other finding,  conclusive  in  its  nature,  must  be  sustained.  It  was 
found'  that  the  plaintiff  gave  up  definitely  his  attempt  to  obtain  the 
lease,  before  the  defendants  to^  the  lease.  This  must  also  be 
tained,  on  the  judge's  rendering  of  the  facts. 

Judgment  appealed  from  affirmed,  with  oosta. 


QUEEN  T.  BELL  el  aL 
(Bnperier  Court  of  New  York  City,  Geneial  TsniL    Manh  t,  180IL) 

1.  NBW  TRIAIi—KBWiiT-DlBCOrBlUBn  Etidbncb. 

A  new  trial,  for  newly- diBcovered  evidence,  will  not  be  granted  wkere  It 
appears  from  the  moving  affidavit  that  all  the  additional  evidence  that  was 
relevant  coold  have  been  had  on  the  former  trial. 

fib  Sams— Failxtrb  to  6iok  Rbqubsts  to  Find. 

Where,  in  response  to  plaintiff's  requests  to  find,  the  Jndge  made  a  note 
that  "each  of  the  written  requests  is  to  be  marked  '  Refused/  except  so  far  as 
covered  bv  the  flDdings  and  coDclusions  signed  and  settled  by  me,*  and 
plaintiff  did  not  ask  the  Judge  to  sign  each  request  refused,  it  is  not  suffi- 
cient to  warrant  a  new  trial,  it  being,  at  most,  a  mere  mistake  of  form,  which 
could  have  been  remedied  by  a  motion  to  the  Judge. 

Appeal  from  special  term. 

Action  by  Montgomery  Queen  against  George  H.  Bell  and  another. 
From  an  order  denying  plaintiff's  motion  for  a  new  trial  made  on  an 
affidavit  and  on  the  case  as  settled,  plaintiff  appeals.     Affirmed. 

Argued  before  SEDGWICK,  C.  J.,  and  DUGRO  and  GILDBBr 
SLEEVE,  JJ. 

H.  B.  Kingbom,  for  appellant. 
J.  Stewart  Ross,  for  respondents. 

SEDGWICK,  C.  J.  The  first  ground  upon  which  the  new  trial  was 
asked  was  that  of  newly-discovered  evidence.  The  affidavit  used  to 
support  this  was  insufficient.  It  contained  no  proof  of  facts,  but  of  ad- 
missions, or  rather  inferences  from  them,  said  to  be  contained  in  an 
examination  of  Bell,  taken  in  proceedings  supplementary  to  execution. 
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Bat  the  examination  was  not  produced.  The  fiM^ts  intimated,  latber 
than  stated,  were  not  of  prevailing  importance,  and  some  of  them  oould 
not  be  given  in  evidence.  It  would  appear  that  all  that  was  relevant, 
and  that  might  have  been  proven,  could  have  been  had  upon  the  trial. 

Another  ground  for  asking  a  new  trial  was  as  follows :  In  response 
to  plaintiff's  requests  to  find,  the  judge  made  the  following  note:  '*£ach 
of  the  written  requests  is  to  be  marked  'Refused,'  except  so  far  as  cov-^ 
ered  by  the  findings  and  conclusions  signed  and  settled  by  me."  It 
would  not  seem  necessary  to  grant  a  new  trial  for  such  reason.  The 
merits  were  not  involved.  The  mistake  of  form,  if  it  were  one,  might 
be  remedied  by  a  motion  to  the  judge  himself;  but,  on  the  contrary, 
the  plaintiff  allowed  the  proceedings  to  go  on  to  the  settlement  of  the 
case,  and  did  not  ask  that  the  judge  should  sign  each  request  refused, 
etc.  There  seemed  to  be  acquiescence  in  the  action  of  tiie  judge  in  xe- 
spect  of  the  requests  of  plaintifi. 

Order  affirmed,  with  requests.    All  oonoor* 


FINEBLBTfilK  v.  CRAVB  el  aL 

<8aperlor  Oouri  of  New  York  City,  Qeneral  Teim.    Hsrch  «.  IML) 

JiMKioBHca— ]Bvii>Karoft-*'IiijTmi]£8  to  Chclbbuk. 

In  an  action  for  the  death  of  a  child  six  yean  okl»  which  was  run  over  In 
llie  street  by  defendant's  wagon,  the  court  properly  denied  a  motion,  at  the 
close  of  plaintiff's  evidence,  to  dismiss  the  action  on  the  ground  that  defend- 
ant's driver  was  not  negligent,  because  he  was  not  bomid  to  expect  a  chilA 
of  decedent's  age  to  be  on  the  street  unattended,  since  the  driver  may  have 
been  negligent  after  discovering  the  child,  and  since,  assuming  that  the  child 
was  non  sal  Juris,  it  may  have  oeen  a  question  whether  the  Burden  was  on 
plaintiff  to  prove  that  there  was  no  aegUgenoe  of  the  child's  parents. 

Appeal  from  jury  term. 

Action  by  Harris  Finkelsteln,  as  administrator  of  Goldie  Finkelstdn^ 
deceased,  against  Charles  Crave  and  another,  to  recover  for  the  death 
of  his  intestate,  alleged  to  have  been  caused  by  defendants'  negligence. 
There  was  judgment  for  plaintiff,  and  defendants  appeal.     Affirmed. 

Argued  before  SEDGWICK,  C.  J.,  and  DUGRO,  J. 

Adolph  L.  Sanger,  for  appellants. 
Alfred  Stockier,  for  respondent. 

SEDGWICK,  C.  J.  The  action  was  for  damages  to  plaintiff's  intestate 
from  the  negligence  of  defendants'  servant.  The  testimony  would  have 
permitted  the  jury  to  conclude  that  the  intestate,  a  child  between  five 
and  six  years  old,  was  on  the  west  side  of  Eldridge  street,  sitting  on 
the  curb,  with  her  feet  in  the  gutter;  that  a  wagon  driven  by  defend- 
ants' servant,  with  one  horse  and  a  heavy  load,  was  approaching;  that 
on  the  approach  of  the  wagon  the  child  ran  towards  the  other  side  of 
the  street,  but  was  knocked  down  by  the  horse  after  she  had  gone  a  short 
distance,  and  received  injuries  from  which  she  died.  On  this  appeal 
it  appears  that  there  was  no  question  as  to  that  part  of  the  case  which 
relates  to  the  negligence  of  defendants'  driver. 
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It  is  insisted  that  there  should  be  a  reversal  because  of  the  charge 
-of  the  court  that  said  that  the  child  ''had  a  perfect  right  to  be  in  the 
street  there,  and  that  the  parents  were  not  guilty  of  negligence  in  al- 
lowing it  to  be  there."  The  defendants  made  no  objection  to  this 
charge,  or  to  any  part  of  the  charge  on  the  same  subject.  The  defend- 
ants made  two  requests  to  charge,  which  were  acceded  to,  and  referred 
only  to  the  child  as  sui  juris.  The  defendants  made,  at  the  end  of 
plaintiff's  opening  case,  a  motion  to  dismiss  the  complaint  on  the 
ground,  "under  the  ruling  in  Hartfield  v.  Roper,  21  Wend.  615,"  also 
on  the  ground  that  there  was  no  proof  of  any  negligence.  If  Hartfield 
y.  Roper,  supra,  held  that,  as  a  matter  of  law,  it  was  negligence,  to  be 
imputed  to  an  infant  non  sui  juris,  that  he  was  upon  a  highway  unat- 
tended, such  a  view  of  the  case  was  not  presented  to  the  court  below. 
In  Kunz  v.  City  of  Troy,  104  N.  Y.  847,  10  N.  K.  Rep.  442,  it  was 
said  that  this  point  was  passed  upon  as  a  matter  of  fact.  After  the 
citation  by  defendants'  counsel  of  Hartfield  v.  Roper,  the  court  asked 
what  yras  the  ground  of  the  motion.  The  reply  was  that  there  was  no 
negligence  on  the  part  of  the  defendant,  and  the  plaintiff's  child  was  in 
a  position  where  it  was  unreasonable  to  expect  a  child  of  her  age  should 
be.  It  cannot  be  said,  with  certainty,  that  the  second  branch  did  refer 
to  a  want  of  negligence  of  defendants'  driver,  because  he  had  no  reason 
to  expect  that  a  child  should  be  where  the  intestate  was  at  the  time 
of  the  accident.  If  this  were  the  meaning,  and  that  were  correct,  it 
still  remained  the  right  of  the  plaintiff  to  ask  a  verdict  that  the  driver 
did  see  the  child  while  the  latter  was  in  peril,  and  might,  by  proper 
management,  have  prevented  the  accident.  But,  if  it  is  referred  to  a 
negligence  for  which  the  intestate  was  responsible,  it  singled  out  one 
fact, — that  of  a  child  between  five  and  six  years  of  age  being  in  the 
street  unattended.  Such  a  fact  was  not  of  itself  decisive.  Nothing  in 
the  case  showed,  as  matter  of  law,  for  the  court,  aflfirmatively,  that 
there  had  been  negligence  on  the  part  of  the  child.  It  may, have  been 
that  at  that  point  of  the  case,  if  it  were  assumed  that  the  child  was 
non  sui  juris,  it  was  a  question  whether  the  plaintiff  was  bound  to 
prove  afiirmatively  that  there  had  been  no  n^ligence  of  the  parents  of 
the  child.  But  this  proposition  was  not  presented  to  the  court  for  de- 
cision. It  is  argued  that,  although  there  was  no  decision  of  the  point, 
yet  there  were  several  statements  in  the  charge,  not  objected  to,  that 
require  this  court  to  grant  a  new  trial.  In  the  charge  there  was  a  full 
statement  of  the  law  on  the  rights  of  infants  sui  juris  and  non  sui 
juris.  The  only  question  that  could  be  mooted  was  whether  the  plain- 
tiff, in  case  the  infant  was  non  sui  juris,  was  bound  to  show  that  there 
was  no  negligence  of  the  parents.  This  was  at  no  time  called  to  the 
attention  of  the  court.  If  it  had  been,  there  would  have  been  an  op- 
portunity for  the  plaintiff,  in  the  court's  discretion,  to  give  testimony 
on  the  subject.     The  judgment  is  afBrmed,  with  costs. 
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(07  Hun,  tSBUL) 

HART  et  al.  y.  OQDENSBURG  &  L.  C.  R.  CO.  et  aL 

(Supreme  Court,  General  Term,  Third  Department     March  2, 1898.) 

1.  Db  POSmON^RlOHT  TO  OfBN  COMMIS8IOK& 

Where  an  action  by  stockholders  to  prevent  the  consolidation  of  their 
corporation  with  another  is  properly  brought  within  the  state,  the  fact  that 
it  will  be  necessary  for  plaintiffs  to  prove  certain  allegations  of  their  com- 
plaint by  exact  evidence  as  shown  by  the  boolcs  and  papers  of  both  cor- 
porations, whose  principal  offices  are  without  the  state,  and  as  known  to  the 
officers,  who  are  nonresidents,  is  no  ground  for  sending  them  to  the  foreign 
state  for  trial,  but  an  open  commission  will  issue  for  the  examination  of 
such  officers  and  books  and  papers. 

3.  Samb— Lachbs  in  Making  Application. 

A  delay  in  applying  for  the  commission  is  no  ground  for  denying  it  where 
no  right  of  the  adverse  party  has  l^en  impaired,  and  the  parties  will  be  able 
to  execute  the  commission  before  next  trial  term.  . 

S.  Same— Application  on  Information  and  Belief. 

The  fact  that  allegations  of  counsel  in  the  moving  affidavits  rest  on  infor- 
mation and  belief  is  no  ground  for  denying  the  application  for  an  open  com- 
mission when  the  facts  on  which  such  allegations  are  based  are  beyond  dis- 
pute. 

4  Same—Expectation  of  Favorable  Evidence. 

To  warrant  the  issuance  of  a  commission  for  the  examination  of  an  adverse 
party,  it  is  not  necessary  to  show  that  he  will  state  facts  favorable  to  the 
moving  party,  but  it  is  sufficient  to  show  that  the  adverse  party  has  knowl- 
edge of  facts  from  which  the  moving  party  seeks  to  draw  favorable  conclu- 
sions. 

b.  Save— Rioht  to  Open  Commission. 

In  an  action  by  stockholders  of  one  corporation  to  prevent  its  consolida- 
tion with  another  on  the  ground  that  plaintiffs'  company  is  absolutely  con- 
trolled by  the  other,  and  that  plaintiffs'  stock  will  be  rendered  valueless  by 
the  inequitable  nature  of  the  contract  for  consolidation,  an  open  commission 
will  issue  when  it  appears  that  the  ordinary  commission  with  written  inter- 
rogatories would  be  useless,  in  view  of  the  want  of  exact  knowledge  of  the 
methods  of  the  two  corporations  possessed  by  plaintiffs  and  their  counsel, 
and  when  it  further  appears  that  plaintiffs  do  not  know  the  names  of  the 
precise  persons  who  have  possession  of  the  important  books  and  documents 
which  the^  may  need,  or  of  the  names  of  those  who  may  have  passed  from 
the  service  of  defendants,  but  who  were  actors  at  the  time  of  the  various 
events  relied  on  to  show  the  Inequitable  nature  of  the  proposed  consolida- 
tion. 

e.  Same. 

Such  commission  should  be  limited,  in  a  general  way,  to  an  examination 
of  those  present  and  past  officers,  agents,  and  clerks  of  the  corporation  who 
have,  or  have  had,  charge  of  the  books  and  papers,  and  who  have  knowledge 
of  the  facts  alleged  in  the  complaint. 

Appeal  from  special  term,  St.  Lawrence  county. 

Action  by  William  T.  Hart  and  others  against  the  Ogdensburg  &  Lake 
Cba.mplain  Railroad  Company  and  the  Central  Vermont  Railroad  Com- 
pany to  prevent  the  consolidation  of  the  two  defendant  companies. 
From  au  order  directing  that  an  open  commission  issue  to  Nathan  N. 
Post,  Esq.,  commissioner,  of  St.  Albans,  Vt.,  directing  the  examination 
of  all  the  books,  papers,  and  records  of  the  defendants,  and  of  such 
witnesses  as  plaintiffs  may  produce  and  desire  to  examine,  and  also  the 
persons  who  are  or  liave  been  officers,  agents,  clerks,  or  employes  of  de- 
fendants within  the  state  of  Vermont,  defendants  appeal.  Affirmed. 
v.22N.Y.s.no.4— 26 
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The  following  opinion  was  delivered  by  Mr.  Justice  RUSSELL  at  special  term: 

''The  plaintiffs,  as  stockholders  of  the  OgdeDsburg  Company,  sue  the  defendants 
to  prevent  a  consolidation  of  the  two  companies.  Their  grounds  for  relief, 
shortly  stated,  are:  First.  The  Ogdensborg  Company  was  so  largely  officered 
by  the  other  company,  and  so  completely  within  its  grasp,  that  the  contract  of 
consolidation  proposed  is  simply  one  which  the  Central  Vermont  Company  is 
making  with  itself  wherever  it  affects  the  property  of  the  Ogdensburg  Company, 
and  consequently  the  interest  of  the  plaintiffs.  Secondly.  If.  for  this  reason, 
the  contract  be  not  void,  it  is  still  grossly  inequitable  for  many  reasons,  one 
being  that  it  is  proposed  to  take  ten  shares  of  the  Ogdensburg  Company  to 
make  one  share  of  the  new  company,  while  the  Centra)  Vermont  Company  ex- 
changes its  shares  each  for  each  in  the  n^w  company. 

"The  subject-matter  or  property  affected  by  the  proposed  consolidation,  being 
the  roadbed  and  the  other  property  of  the  Ogdensburg  Company,  lies  within  the 
state  of  New  York.  This  is,  therefoie,  properly  the  forum-  for  the  litigation. 
The  evidences  of  the  dealings  for  past  years  between  the  companies  and  between 
the  nominal  officers  of  the  Ogdensburg  Company,  who  are  charged  to  have  been 
really  the  agents  of  the  Central  Vermont  Company,  are  shown  by  books  and  pa- 
pers which  are  outside  the  state,  and  in  the  possession  of  the  latter  company,  in 
the  state  of  Vermont.  If.  therefore,  the  plaintiffs  are  compelled  to  prove,  as 
matters  of  fact,  certain  allegations  of  their  complaint  by  exact  evidence  as  they 
appear  upon  the  books  and  from  the  papers  of  the  two  companies,  and  as  known 
by  the  officers  of  the  two  companies,  it  is  necessary  for  them  to  go  to  the  foun- 
tain head  of  the  evidence,  and  largely  try  the  matters  of  fact  in  the  state  of  Ver- 
mont. If  this  necessity  arose  from  the  attempt  of  the  plaintiffs  to  bring  their 
action  in  a  forum  which  was  palpably  out  of  place,  it  would  be  sufficient  to  deny 
an  open  commission  to  them.  The  courts  would  tell  them  to  go  to  that  forum 
for  trial.  But,  as  they  have  brought  their  action  where  the  property  lies,  the 
necessity  is  an  incident,  and  does  not  bar  their  right  to  a  fair  triall  The  motion 
is  strenuously  opposed  on  various  grounds,  none  of  which  seem  to  this  court  to 
be  sufficiently  meritorious  to  call  for  an  absolute  denial  of  the  motion.  It  is  stated 
in  the  affidavit  of  the  attorney  for  both  companies,  upon  information  and  belief, 
that  the  action  was  brought  to  compel  the  purchase  of  the  plaintiffs'  stock  at  a 
large  price.  I  see  no  fact  stated  by  him,  or  appearing  from  any  of  the  papers, 
which  justifies  the  inculpating  part  of  such  a  charge.  If  it  is  meant  that  the 
plaintiffs  are  seeking  with  diligence,  and  the  use  of  all  such  legal  appliances  as 
are  proper,  to  protect  their  stock  interest  in  the  Ogdensburg  Company,  and 
would  be  glad  if  such  diligent  and  strenuous  action  appreciated  the  value  of 
their  stock  sufficiently  so  that  those  interested  in  the  defense  would  purchase  at 
a  satisfactory  price,  then  the  plaintiffs  are  doing  only  that  which  they  have  a 
legal  right  to  ao,  and  it  is  not  to  be  supposed  that  any  one  who  brings  a  legal  ac- 
tion does  so  to  simply  vindicate  a  pure  principle  of  morality  and  Justice. 

"Second.  The  defendants  also  claim  laches.  No  right  of  theirs  seems  to 
have  been  impaired  or  position  lost  by  delay.  The  next  trial  term  in  8t.  Law- 
rence county  is  nearly  two  months  away,  and  it  would  seem  that  this  commission 
might  be  executed,  if  both  parties  proceed  with  diligence,  long  before  that  term. 

**  Third.  It  is  contended  tnat  the  application,  so  far  as  it  rests  upon  the  allega- 
tions of  the  complaint  and  npon  the  statements  of  the  attorney  and  counsel  in  the 
moving  affidavits,  rests  npon  information  and  belief;  and  various  cases  are  cited 
oontainiBg  expressions  of  opinion  by  different  Judges  that  in  such  cases  the  affi- 
davit should  be  made  by  the  parties  themselves  instead  of  the  attorney  and  coun- 
sel. There  is  in  many  cases  a  reason  for  such  a  rule.  But  affidavits  and  state- 
ments in  papers  are  simply  designed  to  present  facts  for  the  information  of  the 
court,  and  upon  which  it  can  act.  A  conclusion  stated  upon  information  and  be- 
lief, but  which  is  based  upon  facts  which  appear  beyond  contradiction,  is  as  con- 
vincing as  the  absolute  statement  of  knowledge.  In  this  case  many  of  the  facts 
are  beyond  dispute.  Some  of  them  are  admitted  by  the  pleadings,  and,  of  course, 
as  to  those  no  evidence  is  required.  But  other  allegations,  which,  upon  the  argu- 
ment of  the  injunction  before  me.  were  acquiesced  in,  or  assumed  for  the  pur- 
? loses  of  that  argument  to  be  as  claimed  by  the  plaintiffs,  are  put  in  issue  by  the 
orms  of  the  answers.  Hence  evidence  is  required  even  upon  the  various  facts 
which  demonstrate  the  connection  of  the  Central  Vermont  Company  with  the 
organization  of  the  Ogdensburg  Company  for  various  years  back.  The  entire 
scope  of  the  allegations  of  the  complaint  charging  bad  faith  and  mismanagement 
of  the  Ogdensburg  Company  is  denied  by  the  answers.  It  therefore  comes  pretty 
muditothis:  either  this  court  must,  upon  this  motion,  compel  the  plaintiffs  to 
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g\Te  up  their  case  by  denying  to  them  the  opportunity  to  prove  It.  or  must  allow 
Uiem  such  a  commission  as  will  enable  them  to  get  their  evidence,  which  must 
almost  entirely  come  from  adverse  witnesses  and  books  and  papers  in  the  posses- 
sion of  the  adverse  parties.  Those  adverse  parties  deny  to  these  plaintiffs  a 
right  or  privilege  to  examine  these  bdoks  and  papers,  although  the  plaintiffs  are 
stockholders.  The  claim  made  by  the  defendants'  counsel  that  when  an  exami- 
nation of  an  adverse  party,  or  the  testimony  of  an  adverse  party  by  commission, 
is  sought.  It  is  necessary  to  prove,  to  get  the  order,  that  that  adverse  party  will 
state  the  facts  favorable  to  the  side  moving,  seems  to  me  to  be  unfounded.  It  is 
doubtless  the  rule  that  in  the  requirement  of  the  adverse  party  to  submit  to  an 
examination  it  should  be  evident  that  that  adverse  party  should  have  knowledge 
of  the  facts  from  which  the  moving  party  seeks  to  draw  the  favorable  conclusion, 
bnt  that  is  the  extent  of  the  rule:  otherwise  a  denial  under  oath  upon  the  motion 
by  the  adverse  party  that  he  could  testify  favorably  would  be  sufficient  to  destroy 
the  application. 

"I  think  the  motion  should  be  granted,  and  the  only  serious  difficulty  which  I 
have  had  with  the  determination  is  as  to  the  extent  of  the  latitude  to  be  allowed. 
Plainly,  an  ordinary  commission  with  written  interrogatories  would  be  useless 
in  view  of  the  want  of  exact  knowledge  of  the  methods  of  the  management  of 
the  two  companies  possessed  by  the  plaintiffs  or  their  counsel.  It  is  also  evi- 
dent that  the  plaintiffs  are  not  in  possession  of  the  names  of  the  precise  persons 
who  have  custody  of  the  important  books  and  documents  which  they  may  need, 
or  of  the  names  of  those  who  may  have  passed  from  the  service  of  the  defend- 
ants, but  who  were  acton  at  the  time  of  various  of  the  events.  It  may  be 
easily  seen  why  the  plaintiffs  can  charge  the  happening  of  varlons  events 
which  culminated  in  what  they  allege  to  be  a  disaster,  and  yet  not  be  able,  prior 
to  an  examination  of  the  parties  participating,  to  state  in  extenso  by  common- 
law  evidence  the  exact  means  by  which  the  result  was  obtained.  I  cannot  be- 
lieve that  the  defendants  or  their  counsel  will  present  needless  or  harassing  ob- 
stacles in  the  way  of  obtaining  proper  and  relevant  evidence  upon  the  issues 
after  the  court  shall  have  awarded  a  commission  for  that  purpose;  and,  acting 
on  such  belief.  I  cannot  indulge  the  plaintiffs  with  the  extreme  latitude  of  such 
an  open  commission  as  would  allow  an  unnecessary  range  of  examination, 
nor  do  I  believe  they  desire  it.  Therefore  the  commission  in  a  general  way 
should  be  limited  to  an  examination  of  those  present  and  past  officers,  agents,  and 
derlca  of  the  companies  who  have  or  have  had  charge  of  the  books  and  papers,  and 
have  knowledge  of  the  events  alleged  in  the  complaint  upon  those  subjects,  and 
the  examination  should  be  confined  to  proper  proof  (1)  as  to  whether  the  de- 
fendant the  Ogdensburg  Company  has  been  under  the  control  of  the  manage- 
ment of  the  other  defendant,  and  to  what  extent;  (2)  by  whom,  and  under  what 
circumstances,  was  the  attempted  consolidation  arranged  and  so  far  carried  on? 
(8)  the  circumstances  which  render  that  arrangement  unjust  to  the  Ogdens- 
burg Company;  and  (4)  the  amounts  of  money  or  property  which  the  Central 
Vermont  Company  should  have  credited  to  the  Ogdensburg  Company,  or  which 
they  are  obliged  in  law  to  account  for. " 

For  appeal  from  order  theretofore  granted,  refusing  to  vacate  in- 
JQDotion  pendente  lite,  see  20  N.  Y.  Supp.  918. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK,  JJ. 

Louis  Hasbrouck,  (Daniel  Magone  and  John  C.  Keeler,  of  counsel,) 
for  appellants. 

Theodore  H.  Swift,  (Charles  O.  Tappan  and  William  C.  Loring,  oi 
counsel,)  for  respondents. 

PER  CURIAM.  Order  granting  an  open  commission  affirmed  on 
opinion  of  special  term,  with  $10  costs  and  printing  and  other  disbuise- 
ments. 
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(67  Han.  599.) 

CHACE  ▼.  LAMPHERE. 

(Supreme  Court,  General  Term,  Third  department    Febmary  15, 1898.) 

1.  CONBTBUCnON  OF  WiLL— EXTBNT   OF  PROPERTY  DBYIBBD. 

Testator  owned  two  adjoining  farms.— one  linown  as  the  ''W.  Farm,*  and 
containing  about  170  acres;  the  other  known  as  the  **£[.  Farm,"  and  contain- 
ing about  143  acres.  Testator  devised  to  defendant  his  farm ''containing 
about  140  acres,  with  the  appurtenances  thereunto  belonging,  being  the 
farm  on  which  said  [defendant]  now  resides. "  while  to  plaintiff  he  devised 
his  farm  "containing  about  174|  acres  of  land,  called  the  *W.  Farm.'  on 
which  farm  said  [plaintiff]  now  resides. "  At  the  time  of  testator's  death 
plaintiff  occupied  the  W.  farm,  and  defendant  the  H.  farm.  About  27  acres 
of  the  W.  farm  were  occupied  by  defendant  in  connection  with  the  H.  farm, 
but  such  occupation  was  upon  the  understanding  and  agreement  that  said 
27-acre  tract  should  continue  to  be  regarded  as  part  of  the  W.  farm.  Held, 
that  said  27acre  tract  passed  by  the  will  to  plaintiff. 

2.  fijECTMBNT—DAMAOBs— Limitations. 

Under  Code  Civil  Proc.  §  1531,  which  provides  that  a  successful  plaintiff 
in  ejectment  is  entitled  to  recover  as  damages  "the  value  of  the  use  and  occa- 
pation  of  the  real  property  recovered  for  a  term  not  exceeding  six  years."  the 
measure  of  damages  is  only  the  value  of  six  years*  use,  together  with  inter- 
est thereon  from  the  date  of  the  commencement  of  the  action,  even  though 
several  years  elapse  between  the  commencement  of  the  action  and  the  time 
of  the  trial 

Appeal  from  circuit  court,  Columbia  county. 

Action  by  Alexander  Chace  against  James  M.  Lamphere  to  recover 
possession  of  land.  Plaintiff  obtained  judgment.  Defendant  appeals. 
Reversed 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK,  JJ. 

H.  W.  McClellan,  (Orin  Gambell  and  James  K.  Averilli  of  oounseli) 
for  appellant. 

A.  Frank  B.  Chace,  for  respondent. 

HERRICK,  J.  This  case  has  been  before  this  court  once  be- 
fore upon  appeal,  (51  Hun,  524,  4  N.  Y.  Supp.  288,)  and  the  legal 
questions  in  the  case  disposed  of,  so  that  there  is  no  need  of  reviewing 
them  at  this  time.  The  testator  possessed  about  314  acres  of  land, 
consisting  of  two  farms, — one  known  as  the  "Homestead  Farm," 
consisting  of  about  143  acres;  and  another  that  he  had  purchased  of 
one  Sherman  Griswold,  and  consisting  of  about  170  acres  of  land. 
Griswold  had  purchased  some  153  acres  of  such  farm  from  a  man  named 
Wooley,  and  the  whole  tract  of  170  acres  conveyed  by  Griswold  to  the 
testator  was  generally  known  and  spoken  of  in  the  neighborhood  as  the 
"Wooley  Farm."  The  170-acre  tract  embraces  the  land  in  dispute. 
The  tract  of  land  in  question  adjoins  the  homestead  farm,  and  consists 
of  a  little  over  27  acres,  and  had  been  occupied  by  the  defendant  in 
connection  with  the  homestead  farm,  upon  which  he  resided,  from  some 
time  in  the  year  1871  down  to  and  at  the  time  of  the  death  of  the  tes- 
tator. The  remainder  of  the  farm  purchased  of  Griswold  by  the  testator 
had  been  occupied  and  resided  upon  during  the  same  time  by  the  plain- 
tiff. The  testator  disposed  of  these  farms  by  his  will  in  the  following 
language: 
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'Second.  I  give,  devise,  and  beqneath  a  life  estate  in  the  farm  of  land  now 
occupied  by  James  M.  Lamphere  to  my  said  sister.  Happy  Shaw,  during  the  life 
of  my  said  sister;  and  I  further  give  to  my  said  sister  tifty  dollars  each  year  dur- 
ing her  natural  life;  and  said  mty  dollars  each  year  as  aforesaid  to  be,  and  is 
hereby,  made  a  charge  against  and  to  be  paid  from  the  farm  occupied  by  said 
Chace.  as  an  annuity  therefrom,  to  which  said  farm  is  hereby  made  subject  to 
the  payment  of,  as  aforesaid,  to  my  said  sister.  Third.  1  give  and  bequeath 
four  hundred  dollars  toAbby  Holdridge  of  Spencertown,  to  be  paid  her  one  year 
after  my  death,  from  the  farm  occupied  by  said  Lamphere,  which  farm  I  charge 
with  the  payment  of  said  sum  to  said  Abby  Holdridge.  Fourth.  I  give  and  be- 
queath four  hundred  dollars  to  Helen  Holdridge.  to  be  paid  her  one  year  after 
my  death,  from  the  farm  occupied  bv  said  Chace.  which  farm  I  charge  with  pay- 
ment of  said  sum  to  said  Helen  Holdridge.  Fiftti.  I  direct  my  executors,  herein- 
after named,  to  erect  a  suitable  monument  of  the  value  of  four  hundred  dollars 
over  my  remains  for  myself  and  my  said  sister,  Happy,  the  expense  of  which  is 
made  a  charge  equally  against  my  said  two  farms  occupied  by  said  Lamphere 
and  Chace,  and  to  be  paid  from  each  said  farm,  two  hundred  dollars  from  each. 
Sixth.  I  give,  devise,  and  bequeath  to  James  M.  Lamphere,  his  heirs  and  assigns, 
forever,  all  my  said  farm  situated  in  the  town  of  Austerlitz.  Columbia  county, 
"N.  Y..  and  containing  about  one  hundred  and  forty  acres  of  land,  with  the  ap- 
purtenances thereunto  belonging,  being  the  farm  on  which  said  Lamphere  now 
resides,  to  have  and  to  hold  the  same  to  said  Lamphere.  his  heirs  and  assigns. 
forever,  subject,  however,  to  the  life  estate  of  my  said  sister,  Happy  Shaw, 
therein,  and  to  the  payment  of  the  several  sums  and  legacies  hereinbefore  charged 
against  the  same.  Seventh.  I  give,  devise,  and  bequeath  to  Alexander  Chace, 
his  heirs  and  assigns,  forever,  all  my  said  farm  situated  in  the  town  of  Auster- 
litz, Columbia  county,  N.  Y.,  and  containing  about  one  hundred  and  seventy- 
four  and  three  quarters  acres  of  land,  called  the  *  Wool ey  Farm,'  which  I  pur- 
chased of  Sherman  Griswold.  and  on  which  farm  said  Chace  now  resides,  to- 
gether with  the  personal  property  now  on  said  farm,  to  have  and  to  hold  the 
same  to  said  Chace.  his  heirs  and  assigns,  forever,  subject,  however,  to  the  pay- 
ment of  the  annuity  of  fifty  dollars  each  year  to  my  said  sister.  Happy  Shaw, 
with  which  said  farm  is  hereinbefore  charged  and  is  hereby  charged,  and  also 
subject  to  the  payment  of  the  several  sums  and  legacies  hereinbefore  charged 
against  said  farm. " 

It  will  be  observed  that  the  farms  are  spoken  of  as  "occupied"  or  "re- 
sided" upon  by  the  plaintiff  and  defendant,  respectively.  The  acres 
devised  to  each  do  not  correspond  with  the  number  occupied  by  each. 
If  the  land  in  dispute,  and  which  was  occupied  by  the  defendant,  is 
held  to  have  been  devised  to  him  by  the  terms  of  the  will,  then,  instead 
of  taking  about  140  acres  of  land  under  the  will,  he  will  take  about  170 
acres,  and  the  plaintiff,  instead  of  taking  about  174  acres  under  the 
will,  will  take  about  143  acres.  When  the  case  was  here  before,  the 
court  said: 

"We  are  persuaded  that  the  case  can  be  decided  upon  the  ascertained  inten- 
tion of  the  testator  as  deduced  from  the  provisions  of  the  entire  will,  construed 
in  the  light  of  the  facts  and  circumstances  proper  to  be  considered  in  connec- 
tion with  such  instrument." 

The  intention  of  the  testator  was  a  matter  of  fact  to  be  found  by  the 
trial  court.  The  character  of  the  occupancy  by  the  defendant  of  the 
piece  of  land  in  dispute;  whether  the  testator  intended  to  make  it  a  part 
of  the  so-called  "Homestead  Farm,"  or  whether  he  intended  it  to  be  and 
remain  a  part  of  the  so-called  "Wooley  Farm," — were,  of  course,  impor- 
tant questions  in  determining  the  intention  of  the  testator.  Upon  the 
trial  the  court  found  the  following  as  matter  of  fact  in  relation  to  the 
strip  of  land  in  question: 

"These  lands,  at  the  time  of  the  death  of  Shaw,  and  prior  thereto  during  the 
residence  of  the  defendant  upon  the  one  hundred  and  forty  three  acr^L^farm,— a 
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period  of  about  eight  years.—had  been  occapied  and  used  by  the  defendant 
connection  with  said  one  hundred  and  forty- three  acre  farm,  hot  such  uae  i 
occupation  was  npon  the  understanding  and  agreement  between  Shaw  and  i 
plaintiff  that  the  same  should  continue  to  be  regarded  as  a  part  of  the  farm  of  < 
hundred  and  seventy  acres,  above  mentioned^  upon  which  plaintiff  resided,  t 
of  the  whole  of  which  he  had  been  in  the  actual  use  and  occupation  up  to  tJ 
time. " 

While  from  the  evidence  as  it  appears  in  the  printed  case  my  impr 
sion  would  lead  me  to  a  contrary  conclusion,  yet  the  learned  trial  ji 
tice  heard  the  living  witnesses,  witnessed  their  demeanor,  and  oot 
better  determine  what  credence  should  be  given  to  their  testimony;  an 
there  being  testimony  to  sustain  his  finding,  I  do  not  feel  at  liberty 
reverse  it.  As  the  case  presents  itself  to  me,  the  character  of  the  oc< 
pancy  of  the  land  in  question  by  the  defendant — whether  as  a  part 
the  homestead  farm,  or  with  the  understanding  that  it  should  still 
main  and  be  considered  a  part  of  the  Wooley  farm,  or  with  the  and 
standing  that  it  should  still  remain  and  be  considered  a  part  of  t 
Wooley  farm — is  a  controlling  factor  in  the  case,  and,  bo  believing 
am  forced  to  agree  with  the  finding  of  the  trial  justice  that  "by  the  sis 
clause  of  this  will  the  testator  intended  to  and  did  devise  to  the  defei 
ant  the  farm  of  about  one  hundred  and  forty-three  acres,  above  mc 
tioned,  and  did  not  include  in  said  devise  the  land  and  premisee 
dispute  in  this  action.  By  the  seventh  clause  of  the  will  the  teatat 
intended  to  and  did  devise  to  the  plaintiff  the  farm  purchased  by  b: 
of  Sherman  Griswold,  including  the  land  in  dispute  in  this  actioi 
And  it  follows  from  such  findings  that  the  plaintiff  is  entitled  to  : 
cover. 

I  think,  however,  the  court  erred  in  permitting  the  plaintiff  to  : 
cover  damages  for  withholding  the  premises  for  a  period  of  six  yei 
prior  to  the  commencement  of  the  action,  and  also  from  the  time  of  t 
commencement  of  the  action  down  to  the  rendition  of  the  judgment, 
making  about  12  years.  The  damages  were  estimated  and  allowed 
the  rate  of  $45  per  annum,  and  the  plaintiff  was  allowed  $580.62. 
think  he  is  only  entitled  to  recover  for  the  period  of  six  years.  Cc 
Civil  Proc.  §  1531  ;^  Gaslight  Co.  v.  Rome,  W.  &  0.  R.  Co.,  61  Ht 
119,  6  N.  Y.  Supp.  459.  He  would,  I  think,  however,  be  entitled 
interest  upon  such  damages  from  the  time  of  the  commencement  of  1 
action,  which,  in  all,  would  amount  to  $362.66,  and  to  that  amoi 
the  recovery  should  be  reduced.  If  plaintiff  consents  to  redyce  hie 
covery  for  damages  to  the  sum  of  $362.66,  and  to  pay  the  appella 
the  costs  of  this  appeal,  then  let  the  judgment,  as  so  modified,  be 
firmed  ;  otherwise  let  the  judgment  be  reversed,  and  a  new  trial  grants 
costs  to  abide  the  event.     All  concur. 

'This  section  provides,  inter  alia,  that  **the  plaintiff,  where  he  recoyera  Jn 
ment  for  the  property  or  possession  of  the  property,  is  entitled  to  recovei 
damages  the  rents  and  profits  or  the  value  of  the  use  and  occupation  of  the  i 
property  recovered  for  a  term  not  exceeding  six  years. " 
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(07  Hun,  880.) 
UNITBD  8TATB8  YINBGAB  OO.   v.   SGHLEGBL. 
Oourt,  General  l^erm,  First  Department    February  17,  1898.) 

nONS — SUBSGSIFTION  TO  STOCK— MONOPOLY. 

eared  by  plaintiff's  charter  tbat  the  purpose  of  Its  Incorporation 
buy,  sell,  deal  in,  and  handle  vinegar."  A  prospectus  issued  by 
Qoters  of  the  corporation,  and  presented  to  defendant  and  others, 
tiat  *the  purpose  of  the  company  shall  be  to  buy  and  sell  vine- 
h  a  ylew  to  regulate  the  production,  lessening  the  cost  of  selling, 
izlng  the  distribution  of  the  surplus  In  accordance  with  the  de- 
f  the  various  sections  of  the  country;  thereby  limiting  the  cost  of 
'  the  consumer,  and  benefiting  both  the  producer  and  consumer." 
Lt  the  charter  and  prospectus  did  not  show  such  an  unlawful  tn- 
purpose  as  would  relieve  defendant  from  llabiUty  on  a  subscrip- 
tock  in  such  company. 

SPRSSBNTATTONS  OF  PbOUOTERS. 

a  such  prospectus  shows  an  unlawful  purpose,  and  the  promoters 
corporation  represented  to  defendant  that  the  purpose  of  the  cor- 
was  to  create  a  monopoly,  and  restrict  the  production  and  regu- 
price  of  vinegar,  by  which  he  was  induced  to  subscribe  to  stoclc 
defendant  is  liable  on  such  subscription,  made  prior  to  its  actual 
ation,  and  while  its  application  for  such  charter  was  pending  in 
e  of  the  secretary  of  state,  tn  the  absence  of  evidence  that  the 
Lon  afterwards  adopted  such  representations  and  prospectus. 

dTIOir — EVIDENGB. 

ificate  of  the  incorporation  of  plaintifiT,  by  the  secretary  of  state  of 
>  in  which  it  was  incorporated,  over  the  seal  of  such  state,  suffl- 
roves  such  incorporation. 

^ns  from  circuit  court,  New  York  county. 
bj  the  United  StateB  Vinegar  Company  against  John 
»  recover  an  unpaid  balance  of  a  subscription  to  plaintiff's 
ck.  On  the  trial  plaintiff  introduced  in  evidence  a  cer- 
incorporation  of  the  United  States  Vinegar  Company,  by 
ury  of  state,  of  the  state  of  Illinois,  vrith  the  seal  of  the 
ihed.  There  waa  a  verdict  for  plaintiff,  by  direction  of 
and  exceptions  were  ordered  to  be  heard  in  the  first 
b  general  term.  Exceptions  overruled, 
before  VAN  BRUNT,  R  J^  and  O'BRIEN  &  PATTER- 

k  &  Remington,  (S.  R  Ten  Eyck,  of  counsel,)  for  plaintiff, 
oewy,  for  defendant 

SSON,  J.  This  action  is  brought  to  enforce  against 
^r  to  shares  of  the  capital  stock  of  the  plaintiff  an  unpaid 
'  his  subscription.  The  complaint  sets  forth  that  the 
a  corporation,  duly  incorporated  under  the  laws  of  the 
inois,  to  buy,  sell,  deal  in,  and  handle  vinegar,  and  that  in 
tion  of  its  incorporation  the  defendant  and  others  sub- 
its  capital  stock,  and  agreed  to  pay  the  amounts  of  their 
bscriptions,  and  that  the  defendant  at  the  time  of  his 
n  paid  a  certain  sum  on  account  thereof.  It  is  further 
the  complaint  that,  since  the  incorporation  of  the  plain- 
(  incurred  debts  to  various  persons,  and  has  no  assets 
h  as  consist  of  unpaid  subscriptions  to  its  capital  stock. 
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The  answer  of  the  defendant  puts  in  issue  the  dne  incorp<Hratio] 
the  plaintiff.  That  may  at  once  be  disposed  of,  by  saying  that  s 
incorporation  was  sufficiently  proven  by  the  documentary  evid< 
appearing  in  the  record  before  us.  The  answer  contains  affii 
tive  defenses  which  may  be  summed  up  as  follows,  viz.:  That 
plaintiff  corporation  was  formed  solely  for  the  purpose  of 
trolling  and  limiting  the  production  of  vinegar  th]X)ughout 
United  States,  and  that  it  was  intended  to  be  a  combination  o1 
vinegar  manufacturers  and  dealers,  to  control  and  enhance 
price  of  vinegar  in  the  United  States,  and  that  the  promoten 
the  plaintiff,  and  its  officers,  represented  to  all  subscribers,  inc 
ing  the  defendant,  that  such  was  the  purpose  of  the  proje( 
and  completed  corjwration;  that  the  defendant's  subscription 
based  on  such  representations;  that  the  plaintiff  attempted  to  ci 
out  that  purpose  after  its  incorporation,  and  did  to  some  extent  ci 
it  out,  by  comx>eUing  all  its  shareholders  or  members  to  i 
agreements  fixing  the  prices  at  which  they  should  sell  vinegar, 
also  limiting  the  amount  of  the  product  of  each  manufacti 
who  should  become  a  shareholder  in  the  corporation,  and  i 
from  time  to  time  prices  were  raised  in  such  a  way  as  to  pre^ 
competition  by  those  who  were  not  stockholders  or  memben 
the  plaintiff  corporation,  by  forbidding  its  shareholders  to  sel 
those  who  were  not  connected  with  the  plaintiff;  that,  if  the  pi 
tiff  was  incorporated  for  legitimate  business  purposes,  it  was  y 
out  the  authority,  consent,  or  knowledge  of  the  defendant, 
with  the  intent  to  impose  upon  and  deceive  the  authorities  of 
state  of  Illinois  and  for  the  purpose  of  evading  the  statutes  of  i 
state;  that  aU  the  moneys  expended  and  contracts  made  wen 
furtherance  of  unlawful  schemes  and  conspiracies;  and  that 
defendant  was  induced  to  subscribe  to  shares  of  the  plaini 
stock  by  reason  of  false  representations  made  to  him  of  the  ot 
of  the  incorporation,  and  of  the  x)ersons  or  corporations  who  n 
to  become  interested  in  it  as  shareholders. 

So  much  has  recentiy  been  written  on  the  subject  of  monop< 
and  so-called  commercial  trusts  that,  in  the  disposition  of 
case,   we  have  felt  constrained  to   confine  ourselves  to   the 
cision  of  the  questions  actually  before  us,  without  attempting 
add  to  the  vast  mass  of  judicial  literature,  more  or  less  instruct 
existing  on  those  subjects.    The  case,  as  we  find  it  on  the  rec 
is  that  various  persons  interested  or  engaged  in  the  businesi 
manufacturing  and  selling  vinegar  conceived  a  scheme  for  uni 
in  one  corporation  certain  persons  and  corporations  engaged 
the  same  business.    That  is  stating  the  case  as  broadly  as 
defendant  claims.    A  prospectus  was  issued,   and  manufactu 
and  dealers  were  invited  to  become  members  of  that  corporal 
In  that  prospectus  it  was  stated  that  **the  purpose  of  the  c 
pany  shall  be  to  buy  and  sell  vinegar,  with  a  view  to  regula 
the  production,  lessening  the  cost  of  selling,  of  equalizing  the 
tribution  of  the  surplus  in  accordance  with  the  demands  of 
various  sections  of  the  country;  thereby  limiting  the  cost  of  re 
ing  the  consumer,  and  benefiting  both  the  producer  and  consum 
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That  was  the  expressed  purpose  of  the  intended  corporation.  The 
details  of  the  method  by  which  that  purpose  was  to  be  effectuated 
are  somewhat  intricate^  but  they  may  be  stated,  briefly,  as  fol- 
lows, viz.:  Each  vine^r  manufacturer  was  to  be  at  libcarty  to 
subscribe  to  capital  st^dc  in  the  same  proportion  that  his  product 
bore  to  the  aggregate  product  of  all  vinegar  manufacturers  who 
should  became  shareholders  in  the  plaintiff  corporation.  After  all 
manufacturers  had  been  afforded  an  opx)ortunil7  to  take  stock, 
the  balance  untaken  might  be  subscribed  for  by  any  person.  It 
was  then  stated  in  the  prospectus  that  the  plaintiff  corporation 
should  agree  to  buy  from  each  manufacturer  during  the  year  end- 
ing December  1, 1887,  his  entire  product  of  vinegar:  provided,  how- 
ever, that  such  product  should  not  exceed  the  amount  manufactured 
by  him  during  the  preceding  year;  but  each  manufacturer  was 
also  to  stipulate  that,  during  the  term  of  an  agreement  of  the 
character  mentioned,  he  woi]Qd  not  Increase  his  capacity  to  pro- 
duce over  the  amount  of  his  production  for  the  year  1886,  nor 
manufacture  more  than  the  plaintiff  should  contmct  for  with  hiia, 
and  then  the  plaintiff  would  appoint  such  manufacturer  an  agent 
to  sell  under  certain  terms  and  prices  to  be  regulated.  It  was  ujKm 
this  prospectus,  and  certain  representations  and  statements  of  the 
promoter  of  the  company,  that  the  defendant  says  he  was  induced 
to  subscribe  to  the  shares  of  the  plaintiff.  There  are  certain 
dates  which  should  be  kept  in  mind.  Mr.  Schlegel  swears  the 
prospectus  above  mentioned  was  read  at  a  meeting  of  vinegar 
manufacturers  held  at  the  Linwood  House  on  April  4,  1887.  We 
will  assume,  therefore,  that  he  made  his  subscription  to  stock  at 
or  about  that  date.  But  it  appears  in  evidence  that  on  the  7th 
day  of  March,  1887,  application  was  made  to  the  secretary  of  state 
of  the  state  of  Illinois  for  a  charter  for  the  plaintiff;  that  a  license 
was  issued  to  commissioners;  and  that  on  the  16th  day  of  March, 
1887,  the  commissioners  reported  to  the  secretary  of  state  their 
purpose  to  form  a  corporation,  the  object  of  which  **is  to  buy,  sell, 
deal  in,  and  handle  vinegar."  Subsequently,  and  on  the  2d  day  of 
May,  1887,  the  plaintiff  was  incorporated,  and,  in  express  words, 
for  that  purpose,  and  no  other.  It  was  intermediate  these  dates 
that  the  defendant  made  his  subscription. 

There  is  nothing  in  the  record  to  show  what  the  law  of  the 
state  of  Illinois  is  as  to  the  relations  of  a  shareholder  to  a  corpora- 
tion, when  he  is  sued  on  a  subscription  to  stock;  but  it  is  clear 
that  under  the  law  of  this  state  the  defendant  cannot  rely  upon 
a  mere  prospectus,  or  on  the  representations  of  promoters,  to  de- 
feat his  liability,  unless  such  prospectus  or  representations  have, 
after  the  incorporation,  been  adopted  by  the  corporation,  and  the 
business  conducted  in  accordance  therewith.  Munson  v.  Railroad 
Ck).,  103  N.  Y.  58,  8  N.  E.  Rep.  355.  The  promoters  of  a  corpora- 
tion are  not  the  corporation.  They  cannot  contract  for  or  bind 
it  in  advance.  To  quote  the  language  of  Judge  Redfield,  (1  Redf. 
R  R  9,)  "the  promoters  are  in  no  sense  identical  with  the  corpora- 
tion, nor  do  they  represent  it  in  any  relation  of  agency.''  This  de- 
fendant could  not  rely  upon  the  prospectus,  or  on  representations 
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of  promoters;  for,  at  the  very  time  those  representationB  are 
to  have  been  made^  there  was  a  pending  application  in  HI 
for  the  incorporation  of  a  company,  the  business  objects  of  ^ 
were  perfectly  legitimate,  and  it  was  to  shares  in  that  com] 
that  he  subscribed  But  we  may  go  a  step  further  in  thia 
and  test  the  liability  of  the  defendant  by  the  strictest  rules  a] 
ing  to  monopolies  or  combinations  in  restraint  of  trade,  or  orga 
tions  to  prevent  competitioiL  Taking  the  prospectus  and 
certificate  of  organization  or  charter  of  the  plaintiff  together 
find  no  such  unlawful  intent  or  purpose  in  them  as  woidd  pre 
the  enforcement  of  the  defendant's  liability  on  his  subscrip 
The  prosi>ectus  shadows  forth  a  lawful  enterprise^ — ^not  on 
create  a  monopoly,  but  one  to  protect  shareholders  against  rui 
competition.  That  is  not  only  the  professed,  but  it  may  be  sa 
be  the  apparent,  purpose.  The  coi-poration  was  organized  f 
legitimate  business.  That  appears  from  the  terms  of  the  clu 
If  afterwards  unlawful  contracts  were  made,  and  the  ccnrpon 
exceeded  or  abused  its  chartered  powers  or  privileges,  it  be< 
a  subject  for  the  intervention  of  the  state  to  revoke  that  cha 
or  for  suit  by  a  shareholder  to  enjoin  acts  of  the  cwporation  i 
vires.  We  think  the  direction  of  a  verdict  was  right,  and 
the  exceptions  must  be  overruled  and  judgment  entered  for 
plaintiff,  with  costa 

CyBEIEN,  J.,  concurs. 

VAN  BRUNT,  P.  J.  ThCTe  being  no  vice  in  the  organizs 
of  the  company,  and  it  having  been  for  legal  purposes,  the  que 
of  its  having  forfeited  its  franchises  because  of  the  violatio 
the  laws  of  the  state  of  organization  is  one  for  the  authoriti< 
that  state  to  determine,  and  cannot  be  disposed  of  in  an  a4 
in  this  state,  brought  to  enforce  a  stockholder's  liability.  I  ti 
fore  concur. 


UNITED    STATES    VINEGAR    CO.    v.    SPAMBR. 
(Supreme  Court,  Qeneral  Term,  First  Department    Februaiy  17,  t 

Exceptions  from  circuit  court,  New  York  county. 

Action  by  the  United  States  Vinegar  Ck)mpany,  a  fbrelgn  corpor 
against  Henry  Spamer,  to  recover  subscription  to  stock.  Defendant  i 
to  set  aside  the  verdict  for  plaintiff  by  direction  of  the  court,  and  to  di 
the  complaint,  on  exceptions  ordered  to  be  heard  in  the  first  Instan 
general  term.    Exceptions  overruled,  and  Judgment  for  plaintiff. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  PATTBRSOl 

Benno  Loewy,  for  appellant 

Ten  Eyck  &  Remington,  (S.  R.  Ten  Eyck,  of  counsd,)  for  respondeat. 

PER  CURIAM.  The  question  in  this  case,  as  to  the  liability  of  th 
fendant,  is  substantially  the  same  as  that  discussed  in  the  case  of  this  ] 
tiff  against  Schlegel,  (22  N.  Y.  Supp.  407,)  and  decided  at  this  term  c 
court  The  exceptions  are  therefore  oyeiruledt  and  judgment  for  the  ] 
tiff  ordered  on  the  verdict,  with  costs. 
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GLOBB  8B3WBB  PIPE  GO.  ▼.  OTIS  et  aL 

(Supreme  Court,  General  Term,  First  Department    February  17,  ISdS.) 

Corporations— SuBscRiPTTOir  to  Stock— Monopoly. 

lu  an  action  to  recover  the  amount  of  a  subscription  to  the  capital  stock 
of  plaintiff  corporation,  organized,  as  stated  in  its  chaiter,  "for  the  purpose 
of  manufacturing,  mining,  transporting,  and  dealing  in  clay  and  its  prod- 
ucts, coal,  minerals,  and  other  commodities"  defendants  cannot  set  up 
as  a  defense  that  it  was  orally  agiTed  between  the  promoters  that  it  was 
oi-ganized  for  the  Ulegal  purpose  of  creating  a  monopoly,  and  controlling 
the  production  and  prices  of  the  commodities  named  in  the  charter. 
Vinegar  Go.  y.  Schlegel,  <8up.)  22  N.  T.  Supp.  407,  followed. 

Appeal  from  special  term,  New  York  county. 

Action  by  the  Globe  Sewer^Pipe  Company  against  Ira  L.  Otis  and 
William  L.  Gorsline  to  recover  the  amonnt  of  subscriptions  by  de- 
fendants to  plaintifTs  capital  stock.  From  a  judgment  entered  on 
the  verdict  of  a  jury  in  favor  of  defendants,  by  direction  of  the 
court,  and  from  an  order  denying  its  motion  for  a  new  trial,  plaintiff 
appeals.    Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  (ySRIEN  and  POL- 
LETT,  JJ. 

Bush  Taggart,  (Robert  W.  Taylor,  of  counsel,)  for  appellant. 
Martin  &  Smith,  (George  A  Strong,  of  counsel,)  for  respondents. 

PER  CURIAM*  This  action  was  brought  by  plaintiff,  a  corpora- 
tion of  the  state  of  Ohio,  to  recover  the  amount  of  defendants'  sub- 
scription to  the  stock  of  the  company.  The  two  principal  defenses 
relied  upon  were  that  plaintiff  had  been  organized  for  the  unlawful 
purposes  of  unduly  enhancing  prices,  controlling  and  regulating  pro- 
duction, and  therefore  in  restraint  of  trade;  second,  Umt  the  con- 
tract of  subscription  had  been  canceled,  which  relieved  defendants 
from  their  obligation  to  pay  the  amount  thereof.  At  the  close  of 
the  case,  on  motion,  a  direction  of  a  verdict  in  defendants'  favor  was 
granted,  upon  the  ground  that  the  plaintiff's  organization  was  un- 
lawful, and  that  it  tended  to  create  a  monopoly;  the  testimony 
tending  to  show  that  it  was  organized  for  the  purposes  of  control- 
ling and  raising  prices,  of  controlling  production  and  output,  and  of 
preventing  competition  in  business.  Such  purposes,  the  learned 
trial  judge  held,  in  directing  the  verdict,  vitiated  the  corporate  or- 
ganization itself,  rendering  it  impossible  for  such  a  corporation,  with 
its  inherent  illegality,  "to  enforce  contracts  made  in  aid  of  its  avow- 
edly illegal  objects  and  purposes."  The  articles  of  incorporation 
recite  that  the  corporation  was  organized  for  a  legal  purpose,  viz. 
**for  the  purpose  of  manufacturing,  mining,  transporting,  and  dealing 
in  clay  and  its  products,  coal,  minerals,  and  other  commodities." 
Upon  these  facts  the  question  is  presented  as  to  whether  it  is  com- 
petent, in  an  action  brought  by  the  corporation  to  recover  the 
amount  of  a  subscription  to  its  capital  stock,  for  a  subscriber  to 
show,  by  way  of  defense,  that  it  was  orally  agreed  between  the  pro- 
moters that  it  was  organized  for  another,  a  different  and  illegal,  pur- 
pose, and  that  this  relieves  him  from  his  contract  and  agreement  to 
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pay  his  Bnbscription.  This  question  has  been  considered,  upon 
presenting  the  same  point,  in  Vinegar  Co.  v.  Schlegel,  22  N.  Y.  i 
407,  (herewith  handed  down.)  We  regard  that  case  as  contrc 
in  principle,  and  for  the  reasons  therein  given  the  judgment  si 
be  reversed,  and  a  new  trial  ordered,  with  costs  to  appellai 
abide  the  event. 


(G7  Hud,  169.) 

MONTGOMERY,  Overseer  of  Poor,  et  al.  v.  O'DELL. 

(Supreme  Court,  General  Term,  Fourth  Department.    February,  ItM 

1.  Ballots— Town  Officers— Separate  Boxes. 

Under  Laws  1890,  c.  262.  which  requires  that  all  the  names  of  cane 
for  town  offices,  including  commissioners  of  excise,  shall  be  on  one 
and  that  all  ballots  cast  shall  be  deposited  in  the  same  box,  ballots  cont 
the  names  of  candidates  for  the  office  of  commissioner  of  excise  aloi 
deposited  in  a  box  separate  from  that  in  which  the  ballots  for  othei 
officers  were  deposited,  should  not  be  counted. 

2.  Same- Excessive  Number  of  Candidates. 

Where  the  term  of  only  one  member  of  the  board  of  excise  commiss 
has  expired,  and  but  one  person  can  be  elected  to  that  office,  a  ballot  c< 
ing  the  names  of  three  persons  is  void,  and  should  be  rejected,  since  il 
possible  to  determine  which  of  the  number  the  voter  prefers. 
8.  Db  Facto  Officer— Color  of  Title. 

A  certificate  of  election  that  three  persons  are  elected  to  an  oflSce 
has  but  one  incumbent  does  not  confer  on  any  of  the  three  color  c 
so  as  to  constitute  one  of  them,  claiming  under  the  certificate,  eit 
officer  de  jure  or  de  facto:  the  defect  in  his  title  being  so  notoriou 
his  right  to  the  office  being  questioned  so  repeatedly,  that  persons  c 
with  him  must  have  known  of  the  fact. 
i.  Election— Number  of  Votes— Irregular  Ballots. 

At  an  election  for  commissioner  of  excise,  where  but  one  valid  bi 
cast,    all   the   others  being  irregular   and  void,  the  person  for  whc 
valid  ballot  is  cast  is  elected,  though  the  result  may  defeat  the  inl 
the  majority  of  the  electors, 
fi.  Same— Paster  on  Unofficial  Ballot. 

The  fact  that  no  certificate  of  nomination  for  the  various  town  < 
was  filed  with  the  clerk,  as  required  by  statute,  and  that  the  prinU 
lots  furnished  by  bim  omitted  all  mention  of  the  office  of  excise  c< 
sioner,  will  not  prevent  an  elector  from  using  and  treating  it  as  an 
ballot,  nor  from  expressing  his  choice  for  the  office  of  commissio 
pasting  the  name  of  a  candidate  thereon,  as  he  is  expressly  permit 
do  by  Laws  1890,  c.  262,  g  25. 

6.  Officer  de  Facto— Color  of  Title. 

Where  tbe  inspectors  of  election  fail  to  issue  a  certificate  of  el 
one  who  has  received  the  highest  number  of  legal  votes  cast  has  8u 
apparent  authority  or  color  of  title  to  become  an  officer  de  facto. 

7.  Town  Officers- Right  to  Hold  Over. 

The  commissioners  of  excise  are  town  officers,  within  2  Bev.  S 
Ed.)  p.  892,  §  80,  which  gives  town  officers  the  right  to  hold  ove 
their  successors  have  been  elected  and  have  qualified,  though  such  i 
also  provides  that  town  officers  shall  be  elected  for  one  year,  while 
commissioners  are  elected  for  three  years. 

8.  Liquor  License — Rights  of  Licensee. 

Where  there  is  no  certificate  of  election  issued  by  the  board  o1 
canvassers,  declaring  any  person  elected  to  fill  a  vacancy  in  the  be 
excise  commissioners,  a  person  holding  a  license  to  sell  liquor  maj 
that  the  persons  signing  it  were  in  fact  entitled  to  the  office. 

9.  8ame— Date  of  Issuance. 

Laws  1870,  c.  175.  i$  8.  as  amended  by  Laws  1890.  c.  161.  which  re 
the  commissioners  of  excise  to  meet  on  a  day  named,  in  each  yei 
the  purpose  of  granting  liquor  licenses,  and  at^o  otherjtlmeforthatpi 
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18  directory  merely,  and  is  intended  to  limit  the  time  which  they  shall 
devote  to  issuing  licenses,  and  does  not  render  void  a  license  issued  by 
them  within  a  munth  from  the  day  named. 
10.  Same— Presumption  to  Uphold  Validity. 

To  uphold  such  a  license,  the  court  will  presume  that  a  meeting  shown 
to  have  been  held  on  the  day  specified  in  tne  statute  was  adjourned  from 
time  to  time  until  the  day  on  which  the  license  was  granted. 

Appeal  from  circuit  court,  Tioga  county. 

Action  by  Jackson  Montgomery,  as  sole  overseer  of  the  poor  of  the 
town  of  Spencer,  on  the  relation  of  Seymour  Seeley  and  another,  against 
Marcellus  E.  O'Dell,  to  recover  a  number  of  penalties  for  the  sale  of 
intoxicating  liquors  without  having  a  license  therefor.  From  a  judg- 
ment entered  on  the  decision  of  the  trial  court,  a  jury  having  been 
waived,  relators  appeal.     Affirmed. 

Briefly  stated,  the  findings  of  the  trial  court  were  that  the  plaintiff  was 
overseer  of  the  poor:  that  the  relators  were  authorized  to  prosecute  this  action 
in  his  name;  that  John  Q.  Shepard  was  a  member  of  the  board  of  commis- 
sioners of  excise  prior  to  February  10.  1891,  and  that  his  term  of  office 
expired  on  that  day;  that  Robert  Fisher  was  a  member  of  the  board,  and  his 
term  of  office  expired  February  9.  1892;  that  Seymour  Seeley  was  a  member 
of  the  board,  and  his  term  of  office  will  expire  February  7. 1898;  that  Horace 
A.  Hugg  was  a  candidate  for  the  office  of  excise  commissioner,  to  fill  a  vacancy 
caused  by  the  expiration  of  the  term  of  office  of  John  Q.  Shepard;  that  John 
O.  Shepard  was  also  a  candidate  for  re-election  to  fill  the  same  vacancy;  that 
that  there  was  but  one  commissioner  of  excise  to  be  elected;  that  a  large  num- 
ber of  ballots  for  commissioners  of  excise  were  cast/ on  which  were  printed 
the  names  of  three  candidates;  that  upon  one  ballot  two  names  were  strucic 
off.  leaving  John  Q.  Shepard  the  only  candidate  voted  for  by  the  elector 
who  cast  the  same;  that  by  that  ballot  Shepard  was  elected  excise  commis- 
sioner of  the  town,  to  succeed  himself;  that  before  the  12th  of  May,  1891, 
Shepard  took  the  required  oath  of  office,  qualified,  and  entered  upon  its  duties; 
that  the  board  of  excise  commissioners  was  duly  organized  May  4.  1891,  by 
the  election  of  Robert  Fisher,  as  chairman,  and  ^ymour  Seeley,  as  secretary; 
that  Horace  A.  Hugg  was  present  and  assumed  to  participate  in  the  proceed- 
ings of  the  board,  as  a  member,  and  at  the  same  time  John  Q.  Shepard  was 
present,  and  participated  in  the  proceedings  of  the  board,  as  a  member  thereof ; 
that  on  May  12th  the  board  of  excise  consisted  of  Fisher,  Seeley.  and  Shepard, 
and  on  that  day,  at  a  meeting  duly  held,  the  board  granted  the  defendant  a 
license  authorizing  him,  for  one  year  from  that  time,  to  sell  strong,  spirituous 
liquors  in  quantities  less  than  five  gallons  at  a  time,  which  license  wag  in  the 
usual  form,  and  signed  by  Robert  Fisher  and  John  Shepard,  who  voted  for 
the  same;  that  the  only  ballots  cast  for  Horace  A.  Hugg  were  those  upon 
which  the  names  of  three  candidates  were  printed  for  excise  commissioner, 
of  which  his  was  one;  that  within  the  time  specified  in  such  license  the 
defendant  sold  strong  and  spirituous  liquors  to  at  least  ten  different  persons. 
As  conclusions  of  law.  the  court  hela  that  the  defendant  was  entitled  to  a 
Judgment  in  his  favor,  dismissing  the  complaint  upon  the  merits,  with  costs, 
and  directed  judgment  accordingly. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ, 

W«  Martin  Jones,  for  appellants. 

E.  E.  Dean  and  S.  D.  Halliday,  for  respondent. 

MARTIN,  J.  This  action  was  brought,  in  the  name  of  the  overseer 
of  the  poor  of  the  town  of  Spencer,  to  recover  of  the  defendant  a  number  of 
penalties  for  the  sale  of  intoxicating  liquors  without  having  a  license  there- 
for. That  it  was*  properly  brought  in  the  name  of  the  overseer  is  not 
questioned.  Neither  is  it  denied  that  defendant  sold  intoxicating  liquors 
at  the  times  proved  and  found  by  the  court.     It  was  conceded  that  at  least 
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10  sales  were  made.  The  defendant  justified  onder  a  license  which  he 
daimed  was  granted  to  him  by  a  majority  of  the  oommissionere  of  excise 
of  the  town  of  Spencer,  where  he  lived,  and  where  the  sales  were  made. 
The  main  controversy  arises  over  the  question  whether  JohnQ.  Shepard, 
one  of  the  persons  who  signed  defendant's  license,  was  then  a  commis- 
sioner of  excise  of  that  town.  That  he  had  been  prior  to  the  10th  day 
of  February,  1891,  is  not  disputed.  But  his  term  of  office,  under  his 
previous  election,  expired  on  that  day,  unless  he  held  over  because  no 
person  was  elected  to  fiU  his  place.  The  annual  town  meeting  was  held 
February  10,  1891.  There  was  but  one  vacancy  in  the  office  of  com- 
missions of  excise,  yet  three  persons  were  placed  on  the  tickets  of  each 
party,  and  were  voted  for  by  all  of  the  electors  who  voted  at  that  eleo* 
tion,  except  one.  No  certificate  of  nomination  was  made  or  certified  to, 
as  required  by  statute.  None  of  the  electors  were  entitled  to  vote  for 
more  than  one  commissionier.  The  names  of  the  persons  who  were  can- 
didates for  the  office  of  commissioner  were  placed  upon  separate  tickets, 
and  the  ballots  were  deposited  in  a  ballot  box  separate  from  that  in 
which  the  ballots  for  other  town  officers  were  deposited,  except  those 
which  will  be  hereafter  considered. 

The  manner  of  preparing  the  ballots,  and  conducting  this  election, 
was  in  direct  conflict  with  many  of  the  requirements  of  the  ballot  law. 
Laws  1890,  c.  262.  In  People  v.  Person,  (Sup.)  19  N.  Y.  Sapp. 
297,  affirmed,  82  N.  E.  Rep.  645,  mem.,  under  chapter  296  of  the  Laws 
of  1891,  which  provides  that  ballots  for  commissioners  of  excise  shall 
be  separate  from  ballots  for  other  town  offices,  and  deposited  in 
separate  boxes,  it  was  held  that  ballots  for  town  officers  found  on 
bdlots  indorsed,  '^  Excise,"  and  in  the  excise  or  town  ballot  box, 
should  not  be  counted.  As  the  statute  of  1890,  which  was  in  opera^ 
tion  when  this  town  meeting  was  held,  required  that  all  the  names  of 
candidates  for  town  offices,  including  commissioners  of  excise,  should 
be  upon  one  ballot,  and  that  all  the  ballots  cast  ^oold  be  deposited 
in  one  box,  it  would  seem  that  the  ballots  other  than  those  contain- 
ing the  names  of  the  town  officers,  or  that  were  deposited  in  any  box 
except  that  in  which  the  ballots  for  town  officers  were  deposited,  should 
not  have  been  counted.  If,  as  held  in  the  Person  Case,  ballots  that  con- 
tained the  names  of  town  officers  other  than  commissioners,  affixed  to 
an  excise  ballot,  and  deposited  in  the  excise  or  town  box,  should  not  be 
counted  because  the  statute,  as  it  then  stood,  required  them  to  be  upon 
separate  tickets,  and  to  be  deposited  in  separate  boxes,  we  can  perceive 
no  good  reason  why  the  converse  of  that  proposition  is  not  equally  true, 
nor  why,  where  the  ballots  are  required  by  the  statute  to  contain  the 
names  of  the  candidates  for  all  the  town  officers  to  be  elected,  and  to  be 
deposited  in  one  box,  the  ballots  deposited  in  another,  coutainlng  only 
the  names  of  commissioners  of  excise,  should  not  also  be  rejected.  We 
think  the  principle  of  that  case  controls  this  question,  and  that  all  the 
ballots  deposited  in  the  box,  other  than  that  which  was  authorized, 
should  have  been  rejected. 

The  three  persons  whose  names  were  placed  on  what  was  known  as 
tlie  ^^No  License  Ticket"  each   received  295   votes,   while  those   placed 
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upon  the  ^'Licenfle"  ballot  each  received  only  195  votes.  When  the 
votes  were  canvassed  the  inspectors  made  a  statement  showing  the  total 
number  of  votes  cast  for  commissioners  of  txidae^  the  number  received 
by  each  of  the  six  candidates  whose  names  were  on  the  ballots  voted, 
and  then  added: 

*On  motion,  it  it  voted  that  all  the  oandidatet  haviaff  the  greatest  Dumber  of 
votes  set  opposite  their  respective  names  were  declared  oiily  elected  to  the  several 
offices  herein  named.  * 

No  other  certificate  was  made  by  the  inspectors.  Therefore,  as  all 
the  candidates  for  commissioners  on  the  ticket  receiving  the  most  votea 
received  an  equal  number,  they  were  all  declared  elected,  and  no  one  of 
the  three  was  elected,  or  declai^  by  the  inspectors  to  have  been  elected , 
to  fill  the  vacancy  which  occurred  by  the  expiration  of  Shepard's  term. 
While,  if  one  of  two  candidates  for  an  office  is  ineligible,  the  one  who 
is  eligible,  receiving  a  minority  of  the  votes,  is  not  thereby  elected^ 
unless  his  opponent's  disqualification  was  known  to  the  electoiB,  (Peo- 
ple V.  Clute,  60  N.  Y.  461;  People  v.  Board  of  Canvassers,  129  N.  Y. 
374,  29  N.  E.  Rep.  345,)  still  it  is  obvious  that  when  the  number  of 
persons  to  be  elected  to  an  office  is  limited,  as  one  incumbent  to  each 
office,  a  ballot  containing  more  names  than  the  number  limited  must 
be  inoperative  as  to  the  office  named.  The  very  purpose  of  voting  is 
that  the  voter  may  exercise  his  choice;  and,  when  he  names  more  than 
the  limited  number,  it  is  impossible  to  determine  which  of  the  num- 
ber he  prefers.  Thus,  where,  at  an  annual  town  meeting,  the  electors 
limited  the  number  of  constables  to  be  chosen  to  four,  it  was  held  that 
ballots  containing  more  than  four  persons  designated  as  voted  for  for 
that  office  could  not  be  canvassed,  but  must  be  rejected,  (People  v. 
Loomis,  8  Wend.  896;)  and,  if  a  ballot  for  one  office  has  two  names 
upon  it,  it  cannot  be  sustained  by  proof  that  the  voter  intended  to  cast 
his  vote  for  one  of  the  persons  named,  (People  v.  Seaman,  6  Denio, 
409.)  It  has  also  been  held  that  where  but  one  person  can  be  elected 
to  an  office,  and  three  persons  are  named  on  the  same  ballot  for  such 
office,  the  ballot  is  void.  People  v.  Ames,  19  How.  Pr.  661.  Indeed, 
it  does  not  seem  to  be  seriously  claimed  by  the  appellants  that  any  of 
the  persons  named  on  those  ballots  were  in  fact  elected. 

The  appellants'  daim  is  that  the  certificate  of  the  inspectors  gave 
Horace  A.  Hugg,  one  of  the  persons  whose  name  appeared  on  the  '^  No 
License"  ballots,  apparent  authority  or  color  of  title  to  act  as  such  com- 
missioner, and  hence  he  became  a  commissioner  de  facto  upon  qualifying 
and  acting  as  such,  and  that,  he  being  a  commissioner  de  facto  to  fill 
the  vacancy  caused  by  the  expiration  of  Shepard's  term,  he  was  the 
only  commissioner  who  could  fill  that  vacancy,  and  Shepard  was  neither 
commissioner  de  jure  nor  de  facto.  It  is  somewhat  difficult  to  see  how 
this  contention  can  be  upheld,  especially  in  view  of  the  fact  that 
Hugg's  title  to  the  office  was  not  recognized  or  continued  for  such  a 
time  as  to  justify  third  persons  in  believing  that  he  was  such  officer. 
There  was  no  certificate  by  the  inspectors  indicating  that  Hugg  was 
elected,  any  more  than  the  two  other  persons  on  the  same  ballot.  The 
certificate  was  to  the  effect  that  all  were  elected.     No  one  was  certified 
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to  have  been  elected  to  fill  the  vacancy  caused  by  the  expiration  of 
Shepard's  term.  If  Hugg  had  apparent  authority  or  color  of  title,  so 
did  the  other  two,  so  far  as  the  election  or  the  certificate  of  the  inspect- 
ors was  concerned.  The  court  has  found,  upon  evidence  sufficient  to 
justify  it,  that,  at  the  first  meeting  of  the  commissioners,  both  Shep- 
ard  and  Hugg  were  present,  and  participated  in  the  proceedings  of 
the  board,  and  that  Shepard  participated  in  all  their  subsequent  pro- 
ceedings down  to  the  time  when  the  license  to  the  defendant  was 
granted.  It  is  true  that,  when  there  is  but  one  office,  there  can  be 
neither  a  de  jure  and  de  facto  officer  in  possession  of  the  same  office  at 
the  same  time,  nor  two  difierent  officers  de  facto  in  possession  of  an 
office  for  which  one  incumbent  only  is  provided  by  law.  Mechem, 
Pub.  Off.  §§  822,  323,  and  cases  cited.  It  is  also  true  that  "third  per- 
sons who  have  occasion  to  deal  with  a  public  officer,  and  to  rely  upon 
his  acts,  finding  a  person  in  the  apparent  possession  of  the  office,  and 
ostensibly  exercising  its  functions  lawfully,  and  with  the  acquiescence 
of  the  public,  can  neither  be  expected  to  know,  nor  to  investigate,  in 
every  instance,  his  title  to  the  office,  or  his  eligibility  to  election  to  it. 
As  to  them,  he  must  be  held  to  be  what  he  appears  to  be, — the  lawful 
occupant  of  the  office.  This  rule  is  demanded  by  public  policy,  as  the 
only  one  affording  protection  to  the  public.  *  *  *  This  rule  does 
not  apply  where  the  defects  in  the  title  of  the  assumed  officer  are  noto- 
rious, and  the  persons  dealing  with  them  have  notice  of  the  facts."  Id. 
^  326,  and  cases  cited.  But  in  the  present  case  we  do  not  find  any 
evidence  to  show  that  Hugg  was  in  the  apparent  possession  of  the  office, 
or  ostensibly  exercising  its  functions  lawfully,  or  with  the  acquiescenoe 
of  the  public.  As  both  Hugg  and  Shepard  were  present  at  the  meet* 
ings  of  the  board,  each  claiming  the  office,  the  defect  in  Hugg's 
title  was  notorious,  and  persons  dealing  with  him  must  have  had  notice 
•of  the  facts.  We  are  of  the  opinion  that  Hugg  was  neither  commis- 
sioner de  facto  nor  de  jure,  and  that  the  appellants'  claim  that  be  was 
commissioner  de  facto,  so  that  Shepard  could  not  be  treated  as  a  com- 
missioner de  jure  or  de  facto,  cannot  be  sustained. 

This  brings  us  to  the  consideration  of  the  question  as  to  what  power 
or  authority  Shepard  had  to  exercise  the  rights  and  perform  the  duties 
of  such  office.  The  court  found  that  one  ballot  was  cast  for  Shepard, 
which  was  pasted  on  the  regular  town  meeting  ballot,  and  contained 
only  the  name  of  Shepard  for  excise  commissioner;  the  names  of  the 
other  persons  for  excise  commissioner  having  been  struck  off.  This  find- 
ing was,  we  think,  justified  by  the  evidence.  The  court  also  found  that, 
as  this  was  the  only  ballot  that  was  regular,  Shepard  was  elected.  That 
a  town  meeting  was  lawfully  held  at  that  time,  and  that  a  commissioner 
of  excise  was  to  be  elected  at  such  town  meeting,  there  is  no  doubt. 
Therefore,  this  case  does  not  fall  within  the  principle  of  the  case  of  Peo- 
ple V.  Bull,  46  N.  Y.  67,  as  in  that  case  it  was  held  that  it  was  not  law- 
ful to  hold  an  election  at  the  time  to  elect  a  candidate  for  the  office 
claimed  by  the  relator.  It  seems  to  be  settled  that  such  a  ballot  would 
be  valid,  when  affixed  to  the  regular  official  ballot,  whether  the  candi- 
date was  regularly  nominated  or  not,  and  although  the  statute  forbids 
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the  derk  to  put  any  name  on  the  official  ballot,  except  those  nominated 
and  certified  as  having  been  made  by  a  political  convention,  or  by  the 
certificate  mentioned  in  section  5  of  that  act.  Laws  1890,  c.  262,  §  17. 
In  People  v.  Shaw,  (N.  Y.  App.)  31  N.  E.  Rep.  512,  it  was  said: 

'^The  first  objection— that  the  relators,  bavinff  failed  to  receive  a  propornomi- 
nation  by  a  political  party  which  at  the  last  election  before  the  holding  of  the 
convention  or  primary  meeting  polled  at  least  one  per  centum  of  the  entire  vote 
cast  in  that  political  division  of  the  state  for  which  the  nomination  Is  made— is 
wholly  unsound,  and  without  force.  The  plan  contained  in  sections  1,  2.  and  8 
of  the  ballot  reform  act  (Laws  1890,  c.  262)  was  a  provision  for  the  printing  of  an 
official  ballot  at  the  public  expense;  a  feature  well  designed  to  secure  the  desired 
secrecy  and  independence  of  the  ballot.  But  that  it  was  in  no  wise  intended  to 
prevent  the  voter  to  vote  for  any  candidate  whom  he  chose  is  evident  from  the 
further  provisions  of  the  law,  (section  25,)  that  *  the  voter  may  write  or  paste 
upon  his  ballot  the  name  of  any  person  for  whom  he  desires  to  vote  for  any 
office.'  Indeed,  to  hold  otherwise  would  be  to  disfranchise  or  to  disqualify  the 
citizen,  as  a  voter  or  a  candidate,  and,  in  my  opinion,  to  affect  the  law,  quite  un- 
necessarily, with  the  taint  of  unconstitutionality  in  such  respects. " 

The  only  other  paster  ballots  found  by  the  inspectors  contained  the 
names  of  three  persons  for  one  office,  and  were  clearly  irregular.  Hence,  it 
would  seem  that,  if  any  commissioner  of  excise  was  elected  at  that  town 
meeting,  it  was  Shepard,  and  that  he  was  elected,  unless  it  can  be  held 
that  there  was  no  official  ballot  upon  which  a  paster  might  be  placed. 
In  Com.  v.  Read,  2  Ashm.  261,  where,  to  authorize  the  county  board 
to  proceed  to  the  election  of  a  treasurer,  it  was  necessary  that  at  least  11 
members  of  the  20  comprising  it  should  be  present,  it  was  held  that  if 
a  majority  of  those  present  either  refused  to  vote,  or  voted  in  a  manner 
different  from  that  prescribed  by  law,  a  minority  composed  of  a  single 
member  was  sufficient  to  make  an  election.  As  we  have  already  seen, 
there  was  no  certificate  of  the  nomination  of  candidates  for  the  various 
offices  to  be  voted  for,  filed  with  the  clerk,  as  required  by  the  statute. 
There  was,  however,  a  printed  ballot,  containing  all  the  names  of  the 
candidates  to  be  elected  at  such  town  meeting,  except  a  commissioner 
of  excise.  As  the  ballots  thus  printed  and  furnished  by  him  were  used 
and  treated  as  an  official  ballot  by  the  electors  of  the  town,  we  are  dis- 
posed to  think  that  it  should  be  regarded  and  treated  as  valid,  although 
an  unofficial  ballot,  such  as  is  provided  for  by  section  21,  and  that  it 
should  be  held  that  the  vote 'for  Shepard,  which  was  pasted  upon  such 
a  ballot,  was  valid,  and  that  he  was  in  fact  elected  as  such  commissioner 
of  excise.  If  it  be  said  that  this  conclusion  defeats  the  will  of  a  major- 
ity of  the  electors  of  the  town,  the  answer  is  twofold:  (1)  That  only 
one  of  the  electors  has  by  his  vote  expressed  his  choice.  The  fact  that 
the  other  electors  have  by  their  votes  indicated  that  they  did  not  desire 
the  election  of  the  person  thus  voted  for,  without  voting  for  any  other 
one  person  to  take  his  place,  was  of  no  avail;  (2)  the  statute,  in  plain 
and  positive  terms,  provided  how  the  choice  of  an  officer  by  the  electors 
shoiild  be  made,  and,  as  the  statute  was  not  even  substantially  complied 
with,  the  ballots  thus  cast  were  void,  although  the  result  may  have  de- 
feated the  intent  of  a  majority  of  the  electors.  People  v.  Board  of  Can- 
vassers, 129  N.  Y.  395,  29  N.  E.  Rep.  327.  It  was  by  virtue  of  this 
election  that  Shepard  claimed  to  act  as  commissioner  of  excise  for  the 
town.     While  it  may  be  that  he  would  not  become  such  commissioner 
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de  jure  withoat  a  certificate  from  the  inspectors  showing  his  election  to 
such  office,  still,  as  the  inspectors  failed  to  certify  the  election  of  any 
person  to  fill  the  offioe,  it  was,  we  think,  sufficient  to  give  him  an  ap- 
parent authority  or  color  of  title  to  such  office. 

Moreover,  Shepard  was  the  properly  elected  commissioner,  and  hold- 
ing his  office  as  such,  when  the  town  meeting  in  question  was  held.  If, 
therefore,  neither  Hugg  nor  Shepard  was  elected,  the  question  is  pre- 
sented whether  the  office  became  vacant,  or  whether  Shepard  held  over 
until  his  successor  was  elected  and  had  qualified.  As  the  law  now 
stands,  there  would  be  no  question.  Chapter  56.9,  Laws  1890,  9  12, 
provides: 

"All  Buch  officers,  [being  the  various  town  officers,  including  commissioners  of 
excise]  except  Justice  of  the  peace,  shall  hold  their  respective  offices  until  others 
are  elected  or  appointed  in  their  places,  and  have  qualified.  * 

This  statute  did  not,  however,  go  into  effect  until  March  1,  1891. 
See  section  243.  But  before  the  adoption  of  this  statute  the  Revised 
Statutes  provided: 

*'Town  officers  shall  hold  their  offices  for  one  year,  and  until  others  are  chosen 
or  appointed  in  their  places,  and  have  qualified.  ^   2  Rev.  St  (8th  Ed.)  p.  8d3,  §  80. 

It  seems  to  have  long  been  the  policy  of  the  law  in  this  state  that  all 
town  officers,  except  perhaps  those  that  were  strictly  judicial,  should 
hold  their  respective  offices  until  successors  should  be  chosen  and  qual* 
ified.  That  commissioners  of  excise  elected  in  pursuance  of  the  provi- 
sions of  chapter  444  of  the  Laws  of  1874  are  town  officers,  we  have  no 
doubt.  The  first  section  of  that  statute  recognizes  them  as  such.  It 
provides  that  they  shall  be  elected  as  other  town  officers  are  elected, 
thus  showing  that  they  were  to  become  town  officers  when  elected.  Be- 
ing town  officers,  the  question  is  whether  the  provisions  of  the  Reviseil 
Statutes  apply  to  them.  It  will  be  observed  that  this  statute  provides 
two  things:  (1)  That  town  officers  shall  hold  their  offices  for  one  year; 
and  (2)  that  they  shall  hold  their  offices  until  others  have  been  chosen 
and  qualified.  The  term  of  office  of  commissioners  of  excise  having 
been  established  at  three  years,  it  modified  the  statute,  as  far  as  the 
term  of  office  of  commissioners  was  concerned,  but,  we  think,  did  not 
a  fleet  the  remainder  of  that  statute,  which  provided  that  town  officers 
should  hold  their  offices  until  others  were  chosen  or  appointed  and  qual- 
ified. We  are  therefore  of  the  opinion  that,  if  Shepard  was  not  elected, 
still,  by  virtue  of  the  provisions  of  the  Revised  Statutes  dted,  he  was 
entitled  to  hold  the  office  until  his  successor  was  chosen  or  appointed, 
and  qualified,  and  that  the  trial  justice  was  justified  in  holding  that  he 
was  a  commissioner  of  excise. 

It  is,  however,  contended  by  the  appellants  that  in  a  collateral  pro- 
ceeding the  court  has  no  jurisdiction  to  change  the  declaration  of  the 
board  of  town  canvassers,  and  declare  a  candidate  elected  when  the 
board  has  declared  him  defeated.  We  do  not  see  how  this  contention  has 
any  application  to  this  case;  for,  as  we  have  already  seen,  the  town  can- 
vassers failed  to  declare  any  candidate  elected  to  fill  the  vacancy  caused 
by  the  expiration  of  Shepard 's  term.  It  was  said  by  Danforth,  J.,  in 
Cronin  ▼•  Stoddard,  97  N.  Y.  271,  that  '^one  who  desires  to  enjoy  the 
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privileges  afforded  by  the  act  under  which  the  prooeedingB  in  question 
were  had  (Laws  1857,  c.  628)  must  see  to  it  that  they  are  granted  by 
one  duly  authorized,  or  submit  to  the  penalty."  Thus  it  would  seem 
that  the  burden  is  cast  upon  the  person  holding  the  license  of  estab- 
lishing the  fact  that  persons  who  sign  a  license  to  sell  intoxicating 
liquors  under  the  provisions  of  that  statute  are  commissioners  of  excise, 
and  authorized  to  grant  the  same.  Assuming  that  this  burden  was  cast 
upon  the  defendant,  we  think  it  cannot  be  properly  claimed  that  he 
should  be  debarred  from  showing  that  the  persons  signing  his  license 
were  in  fact  authorized  to  grant  it,  especially  where,  as  in  this  case, 
there  was  no  certificate  or  statement  by  the  town  canvassers  which  de- 
clared any  person  elected  to  fill  the  ofiQce.  We  think  the  defendant  was 
properly  permitted  to  show  that  Shepard  was  one  of  the  commissioners 
of  excise  of  the  town  of  Spencer,  and,  having  shown  that  fact,  that  the 
license  held  by  the  defendant  was  a  justification,  and  that  the  court 
properly  disposed  of  the  case  on  the  trial,  unless,  for  some  other  reason, 
the  license  granted  was  void. 

The  only  other  ground  upon  which  the  defendant's  license  is  claimed 
to  be  invalid  is  that  it  was  granted  on  the  12th  day  of  May,  after  the 
commissioners  had  already  met,  on  the  4th  and  6th  days  of  that  month. 
The  statute  regulating  the  sale  of  intoxicating  liquors  provides: 

"The  commissionerB  of  excise  shall  meet  *  «  *  on  the  first  Monday  in  May, 
in  each  year,  for  the  purpose  of  granting  licenses  as  provided  by  law,  and  at  no 
other  time  for  that  purpose,  except  upon  application  for  licenses,  made  in  good 
faith,  in  any  town  or  village,  and  in  such  case  not  oftener  than  once  in  each 
month. "    Diws  1870,  c  175,  §  8,  amended  by  Laws  1890,  c.  161. 

An  examination  of  the  statutes  relating  to  this  subject,  as  they  have 
existed  since  1857,  discloses  that  the  legislature,  by  each  of  the  statutes 
])assed  during  that  time,  has  sought  to  limit  the  time  during  which  the 
commissioners  should  sit  for  the  purpose  of  granting  licenses.  By  the 
statutes  of  1857  and  1870,  they  were  permitted  to  sit  only  10  days  in 
each  year.  By  the  statute  of  1890  the  law  was  changed  so  that  there 
was  no  positive  limitation  as  to  the  number  of  days  they  should  be  em- 
ployed in  granting  licenses,  but,  instead,  it  provided  that  they  should 
meet  for  that  purpose  on  a  day  named,  and  at  no  other  time,  except 
upon  application  for  licenses,  and  then  not  oftener  than  once  in  each 
month.  The  purpose  of  this  provision  was,  we  think,  to  limit  the  time 
which  commissioners  should  devote  to  the  granting  of  licenses,  and  thus 
lessen  the  expenses  of  the  towns,  and  not  to  entrap  applicants  for 
license,  whose  license  should  be  issued  on  some  day  other  than  that 
mentioned  in  the  statute,  into  a  course  of  action  by  which  they  would 
incur  penalties  to  a  ruinous  extent.  We  think  this  statute,  so  far  as  it 
relates  to  the  time  when  licenses  are  to  be  issued,  should  be  construed 
as  directory.  It  is  a  general  rule,  applicable  to  the  construction  of 
statutes,  that  provisions  regulating  the  duties  of  public  officers,  and 
specifying  the  time  for  their  performance,  are  in  that  regard  generally 
directory,  unless  the  nature  of  the  act  to  be  performed,  or  the  phrase- 
ology of  the  statute,  is  such  that  the  designation  of  time  must  be  con> 
sidered  as  a  limitation  of  the  power  of  the  officers.     People  v.  Allen,  6 
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Wend.  486;  Gale  ▼.  Mead,  2  Denio,  160;  People  v.  Village  of  Yonkers, 
89  Barb.  266;  Dawson  v.  People,  26  N.  Y.  399;  Witheril  v.  Mosher,  9 
Hun,  412;  Rawson  v.  Van  Riper,  1  Thomp.  4  C.  370;  In  re  Broadway 
Widening,  68  Barb.  572;  Metcalf  v.  Mayor,  etc,,  (Sup.)  1  N.  Y.  Supp. 
873.  In  this  case,  the  nature  of  the  act  to  be  performed  by  the  com- 
missioners was  not  of  a  character  indicating  that  time  should  be  con- 
sidered as  a  limitation  of  their  power. .  Nor  do  we  think  that  the 
language  of  the  statute  was  intended  to  limit  the  power  of  the  commis- 
sioners to  the  times  mentioned.  While  this  question  may  not  be  wholly 
free  from  doubt,  yet  we  cannot  think  it  was  the  purpose  of  this  statute 
to  render  the  acts  of  the  commissioners  void,  for  want  of  power,  if  per- 
formed at  any  other  than  the  time  mentioned  in  the  statute,  but  that  its 
purpose  was  to  limit  the  time  they  should  devote  to  the  granting  of  such 
licenses,  so  far  as  consistent  with  the  duties  to  be  performed  by  such 
officers.  Such  a  construction,  we  think,  accomplishes  the  purpose  of 
the  statute,  and  avoids  a  construction  which  would  render  it  a  delusion 
and  a  snare  to  the  unwary  recipient  of  a  license.  That  this  statute 
should  not  be  construed  so  as  to  produce  such  a  result,  unless  its  plain 
language  requires  it,  is  quite  manifest.  The  lawmakers  cannot  always 
foresee  all  the  possible  applications  of  the  general  language  they  use; 
and  it  frequently  becomes  the  duty  of  the  courts,  in  construing  statutes, 
to  limit  their  operation  so  that  they  shall  not  produce  absurd,  unjust,  or 
inconvenient  results,  not  contemplated  or  intended.  A  case  may  be 
within  the  letter  of  the  law,  and  yet  not  within  the  intent  of  the  law- 
makers, and  in  such  a  case  a  limitation  or  exception  must  be  implied. 
Railway  Co.  v.  Roach,  80  N.  Y.  339.  We  think  the  language  of  this 
statute,  when  properly  construed,  does  not  require  us  to  hold  that  the 
defendant's  license  was  invalid  because  granted  subsequent  to  the  first 
meeting  of  the  board,  and  within  a  month  from  that  time. 

If,  however,  this  construction  of  the  statute  cannot  be  sustained, 
still  there  is  another  ground  upon  which  the  validity  of  the  defendant's 
license  should  be  upheld:  that  the  commissioners  of  excise,  having 
properly  met  at  the  time  provided  by  the  statute,  could  continue  in  ses- 
sion, or  adjourn  from  time  to  time,  until  the  business  before  them  was 
fully  completed,  we  have  no  doubt.  Therefore,  if  necessary  to  uphold 
this  license,  we  think  it  should  be  presumed  that  the  board  of  com- 
missioners of  excise  adjourned  from  time  to  time  until  the  day  on  which 
the  defendant's  license  was  granted.  The  law  constantly  presumes  that 
public  officers  charged  with  the  performance  of  official  duty  have  not 
neglected  the  same,  but  have  performed  it  at  the  proper  time,  and  in 
the  proper  manner.  Mechem,  Pub.  Off.  §  579.  In  this  case  we  fail 
to  find  sufficient  proof  to  overcome  this  presumption.  The  evidence 
tends  to  show  that  the  meeting  of  the  board  on  the  4th  of  May  was 
adjourned,  and  that  the  meeting  held  on  the  6th  was  adjourned  until 
the  12th  day  of  May. 

By  these  considerations  we  are  led  to  the  conclusion  that  the  defend- 
ant was  justified  by  his  license  in  making  the  sales  complained  of,  and 
that  the  decision  of  the  trial  court  should   be  sustained. 

Judgment  affirmed,  with  costs. 
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HARDIN,  P.  J.     I  think  the  license  was  a  protection,  and  the  opin- 
ion is  right,  and  that  the  judgment  should  be  affirmed. 

MERWIN,  J.     I  am  inclined  to  the  opinion  that  Shepard  held  over, 
BO  I  concur  in  the  result. 


(67  Hun,  289.) 

HATHAWAY  et  aL  v.  JBNK& 

(Supreme  Court,  General  Term,  Fourth  Department    February,  1898.) 

1.  Highways— Rbmoying  Enoboachhbht—Dbscriftioh. 

An  order  and  notice  directing  the  removal  of  an  encroachment  on  a 
highway  stated  that  the  highway  was  encroached  upon  on  the  westerly 
side  by  the  fence  of  plaintiff,  at  a  point  west  and  opposite  the  southwest 
comer  of  a  lot  owned  by  one  S.  to  the  extent  of  1^  rods,  and  at  a  point 
20  rods  north  of  this  southwest  comer  to  the  extent  of  1  rod,  and  at  a  point 
30  rods  south  of  this  southwest  comer  to  the  extent  of  1  rod.  Held,  that 
such  description  was  a  sufficient  compliance  with  2  Hev.  St.  (8th  Ed.)  p. 
1388,  §  103,  which  proyldes  that  "such  order  and  noUce  shall  specify 
*  *  *  the  extent  of  the  encroachment,  and  the  place  or  places  where 
the  same  shall  be/' 

t.  Same— Rbmoyal  bt  Commissioneb. 

Where  the  commissioner  of  highways,  after  notice  to  an  encroaching 
landowner,  removes,  without  unnecessary  damage,  an  encroachment  on 
the  highway,  such  commissioner  does  not  thereby  become  a  trespasser, 
even  thou^  the  notice  to  remove  does  not  fully  comply  with  section  103, 
reciting  the  requirements  of  such  notice. 

8.  Afpeal— What  Reviewablb. 

Where  it  does  not  appear  whether  or  not  a  certiflcate  stating  that  the 
title  to  the  land  came  in  question  was  granted  on  a  hearing,  the  grant- 
ing of  such  certificate  is  not  reviewable  on  an  appeal  from  the  Judgment 

Appeal  from  circuit  court,  Otsego  county. 

Action  by  Wisdlace  S.  Hathaway  and  another  against  Jere  L. 
Jenk&  From  a  judgment  entered  on  a  verdict  for  defendant,  and 
from  an  order  denying  their  motion  for  a  new  trial,  plaintiffs  appeal. 
Affirmed. 

The  action  is  in  trespass.  It  was  commenced  in  justice's  court,  and  came 
into  this  court  on  a  plea  of  title.  The  plaintiffs,  in  their  complaint,  allege 
that  they  are  the  owners  and  in  i>ossesBion  of  a  farm  situate  in  the  town 
of  Otego,  and  bounded  on  the  easterly  side  by  a  highway  known  as  the 
"West  Branch  of  the  Otsdawa,'*  and  that  upon  their  line  on  that  side  they 
have  for  more  than  20  years  maintained  upon  their  own  premises  a  fence 
necessary  for  their  farm  purposes;  that  on  or  about  September  25,  1889, 
tlie  defendant  wrongfully  entered  upon  their  premises,  and  tore  down  the 
fence  for  about  50  rods  along  said  easterly  line,  to  their  great  damage.  The 
defendant  interposed  a  general  denial,  and  also  alleged  that  the  fence  was 
upon  the  highway,  and  was  an  unlawful  and  wrongful  encroachment  and 
obstruction,  and  was  so  maintained  willfully  by  the  plaintiffs;  that  the  de- 
fendant was  the  sole  highway  commissioner  of  the  town,  and,  as  such,  duly 
ordered  the  removal  of  the  fence  from  the  bounds  of  the  highway,  and  duly 
served  the  plaintiffs  with  a  copy  of  the  order  and  notice  requiring  the  plain- 
tiffs to  remove  the  fence  within  the  time  required  by  law;  that  thereupon, 
after  the  lapse  of  60  days,  the  plaintiffs  having  neglected  to  move  the  fence, 
the  defendant  did  so,  as  he  lawfuUy  might.  It  was  also  alleged  in  the  an- 
swer that  the  title  to  the  lands  upon  which  the  alleged  wrong  was  com- 
mitted was  not  in  the  plaintiffs,  but  in  one  Sheldon,  subject  to  the  highway, 
In  the  appeal  papers  there  is  no  certificate  that  the  case  contains  all  the  evi- 
dence. 
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Argued  before  HABDIN,  P.  J.,  and  MABTm  and  MEBWIN,  J  J. 

A.  P.  Barber,  for  appellants. 
Tilley  Blakelj,  for  respondent. 

MEBWIN,  J.  The  highway  in  question  was  laid  ont  In  1837,  and 
the  main  question  litigated  at  the  trial  was  whether  the  fence  of  the 
plaintiffs  was  within  its  bounds.  The  court  charged  the  jury  that  if 
any  part  of  the  fence  that  was  removed  was  not  within  the  bounda- 
ries of  the  highway  as  laid  out  the  plaintiffs  could  recover.  The  ver- 
dict of  the  jury  in  favor  of  the  defendant  was,  therefore,  in  effect  a 
finding  that  aU  of  the  fence  was  within  the  boundaries,  and  was  an 
encroachment  upon  the  highway.  The  evidence  is  sufficient  to  sup- 
port the  verdict  But  the  plaintiffs  claim  that,  although  the  fence 
was  an  encroachment,  and  the  defendant  was  the  highway  commis- 
sioner, still  he  had  no  right  to  remove  the  fence,  because  the  notice 
which  he  served  upon  the  plaintiffs  was  defective,  in  not  fully  com- 
plying with  the  provisions  of  the  statute.  2  Bev.  St.  (8th  Ed.)  p. 
1388,  §  103.1  A  copy  of  the  order  for  removal  was  served  with  the 
notice,  and  referred  to  therein  as  being  annexed.  In  the  order  the 
original  survey  was  recited,  and  the  width  of  the  road  as  intended 
to  be  and  as  laid  out  was  given,  and  it  then  stated  that  ''said  high- 
way is  encroached  upon  on  the  westerly  side  thereof  by  the  fence  of 
Wallace  Hathaway  and  of  Berosus  Hathaway  as  follows,  to  wit,  at 
a  point  west  of,  and  opposite  of,  the  southwest  corner  of  a  lot  of  land 
formerly  known  as  the  'Lent  Lot,'  now  owned  by  Timothy  Sheldon, 
to  the  extent  of  IJ  rods;  at  a  point  20  rods  north  of  the  point  first 
above  mentioned  to  the  exteiTt  of  1  rod;  at  a  point  30  rods  south  of 
the  point  first  above  mentioned,  to  the  extent  of  1  rod.'*  In  the  notice 
the  encroachment  was  described  in  the  same  terms,  and  the  plaintiffs 
were  required  to  remove  it  within  60  days.  The  claim  of  the  plain- 
tiffs is  that  the  provision  of  the  statute  that  requires  the  ordar  and 
notice  to  tspecify  'the  extent  of  the  obstruction  or  encroachment,  and 
the  place  or  places  where  the  same  shall  be,"  was  not  complied  with. 
The  plaintiffs  did  not  deny  the  encroachment,  as  they  had  a  right 
to  do  under  the  statute,  (section  105,)  and  made  no  objection  then 
to  the  sufficiency  of  the  description  in  the  notice  or  order.  These 
were  served  on  plaintiffs  on  27th  May,  1889.  The  defendant  waited 
until  September  15th  following,  and  then  removed  the  fence  to  the 
•edge  of  the  highway.  In  James  v.  Sammis,  (Sup.)  10  N.  Y.  Supp. 
143-145,  which  was  an  action  for  trespass  like  the  present  one,  ob- 
jections seem  to  have  been  made  by  the  plaintiff  to  the  order  and 
notice  that  they  did  not  sufflcientiy  state  the  extent  and  place  of  en- 
croachment The  court  say  that  the  plaintiff  could  make  no  attack 
upon  any  of  those  proceedings;  that  they  were  valid  and  effectual 

>2  Rev.  St  (8th  Ed.)  p.  1388,  §  103,  provides  that  In  case  a  highway  shaU  be 
encroached  upon  by  fences  or  otherwise,  the  commissioner  of  Ixighways  shaU 
order  such  encroachment  to  be  removed.  The  commissioner  making  the  or- 
der stiaU  cause  the  same  to  be  reduced  to  writing,  and  signed,  and  shaU  also 
give  notice  in  writing  to  the  occupant  or  owner  of  the  land  to  remove  such 
encroachment  within  60  days.  Every  such  order  and  notice  shaU  specify 
ttie  breadth  of  the  read  originally  intended,  the  extent  of  the  encroa<^unent, 
and  the  place  or  places  where  the  same  shan  be. 
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until  set  afiide  on  review.  The  case  was  affirmed  in  the  court  of  ap^ 
peals,  but  upon  other  grounds.  132  N.  Y.  239,  30  N.  E.  Bep.  502.  In 
the  present  case  the  plaintiffs  apparently  made  no  effort  to  comply 
with  the  order.  It  mii^ht  have  been  more  definite,  but  the  plaintiffs 
were  not  misled  by  it.  The  real  issue  between  the  parties  was  over 
the  location  of  the  highway  as  laid  out.  Very  evidently  the  plain^ 
tiffs  knew  that,  if  the  line  was  as  claimed  by  the  commissioner,  the 
fence  was  an  encroachment.  But  assume  the  notice  was  not  suffi« 
dently  definite,  is  the  defendant  for  that  reason  precluded  from 
taking  advantage  of  the  fact,  as  found  by  the  jury,  that  all  of  the 
fence  was  an  encroachment?  In  Van  Wyck  v.  Lent,  33  Hun,  301, 
304,  it  is  said  that  "the  highways  of  the  state  are  made  for  and  de- 
voted to  public  travel,  and  the  public  have  the  right  to  their  use  in 
their  entirety;  and  when  obstructions  to  public  travel  are  found 
within  their  bounds  tfee  commissioners  of  highways  are  clothed  with 
XK)wer  to  remove  them  without  waiting  for  the  slo.w  process  of  law, 
even  though  travel  be  not  absolutely  ai»l  entirely  prevented."  This 
view  finds  suj^rt  in  otiier  cases.  Cook  v.  Harris,  61  N.  Y.  448; 
Wetmore  v.  Tracy,  14  Wend.  250.  In  Davis  v.  Mayor,  etc.,  14  N.  Y, 
524,  it  is  said  by  Judge  Denio  that  "any  permanent  or  liabitual  ob- 
struction in  a  public  street  or  highway  is  an  indictable  nuisance, 
although  there  be  room  enough  left  for  carriages  to  pass."  See 
Wood,  Nuls.  §  252,  and  cases  cited,  in  Harrower  v.  Ritson,  37  Barb. 
301,  this  principle  was  conceded  as  applicable  to  encroachments  by 
fences,  but  it  was  held  that  an  individual  had  no  right  to  abate  such 
a  nuisance,  unless  it  interfered  with  the  use  of  the  road  by  the  pub- 
lic In  Griffith  v.  McCullum,  46  Barb.  561,  it  seems  to  have  been  held 
that,  unless  an  encroachment  upon  a  highway  by  fences  is  such  as 
to  constitute  a  private  nuisance  as  well  as  a  public  one,  an  individ- 
ual, even  though  he  be  commissioner  of  highways,  is  not  justifiable 
in  removing  the  fence,  and  that  the  remedy  furnished  by  the  statute 
in  such  cases  is  exclusive.  The  statute,  however,  does  not  make  it 
exclusive,  and  the  view  taken  in  the  Van  Wyck  Case  seems  to  me  to 
be  preferable.  The  commissioner  of  highways  has  the  care  and  su^ 
perintendence  of  the  highways,  and  in  that  regard  represents  the 
public.  His  jurisdiction  in  tilie  performance  of  his  duty  extended 
over  the  whole  width  of  the  highway  as  established.  Driggs  v.  Phil- 
lips, 103  N.  Y.  77,  83,  8  N.  E.  Bep.  514.  If  in  the  discharge  of  his 
official  duty  he  removes  without  unnecessary  damage  an  encroach- 
ment like  the  present,  after  notice,  though  informal,  to  the  owner,  he 
should  not  be  deemed  a  trespasser.  It  would  follow  that  this  action 
is  well  defended. 

It  is  further  claimed  by  the  plaintiffs  that  the  court  erred  in  giving 
at  the  close  of  the  trial  a  certificate  that  the  title  to  real  estate  came 
in  question  upon  the  trial.  The  trial  closed  upon  January  20,  1891. 
The  certificate  is  dated  February  6,  1891,  and  it  does  not  appear 
whether  or  not  it  was  given  upon  a  hearing  of  the  parties  upon  the 
subject.  No  motion  on  the  subject  appears  to  have  been  afterwards 
made.  The  certificate  is  not  referred  to  in  the  notice  of  appeal,  and 
is  therefore  not  reviewable  here,  if  it  is  to  be  deemed  an  intermediate 
•order.     Code,  §  1301.     If  the  certificate  was  granted  upon  a  hear- 
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ing,  very  likely  an  appeal  directly  from  it  would  lie.  If  the  ce 
cate  was  giyen  without  a  hearing,  a  motion  might  have  been  o 
to  set  it  aside,  and  an  appeal  then  taken  from  the  order  mad 
such  motion.  Hawkins  y.  Peterson,  9  Wkly.  Dig.  408;  Bam( 
Keith,  6  Wend.  555;  Lillis  v.  (yConner,  8  Hun,  282.  As  the 
stands,  the  question  whether  the  certificate  was  properly  give 
not  before  us.  The  judgment  and  order  appealed  from  shoul( 
affirmed. 
Judgment  and  order  affirmed,  with  costs.     All  concur. 


(er  Huo,  951.) 

BOON  et  aL  t.  McGUGKBN  et  aL 

(Supreme  Court,  Qeneral  Term,  Fourth  Department    Febroaiy,  189 

1«  Costs— Criminal  Contempt.     . 

Under  Code  Civil  Proc.  §§  8,  9,  defining  criminal  contempts,  and 
scribing  a  punishment  by  fine  and  imprisonment,  the  court  has  no  p 
to  impose  costs  on  tlie  olTender. 
8.  Appeal — Contempt  Pbocebdingb. 

Contempt  proceedings  are  special  proceedings,  and  an  i4>peal  lies 
an  order  which  is  absolute  in  adjudging  a  person  in  contempt,  and  pre 
ing  punishment 
8l  Contempt— Disobedience  of  Injunction. 

An  injunction  order  is  a  mandate,  within  Code  CiyU  Proc  f  14,  ^ 
empowers  courts  of  record  to  punish  by  fine  and  imprisonment  dJ 
dience  to  a  lawful  mandate,  by  which  a  remedy  of  a  party  to  a  dvU  a 
pending  in  the  coiurt  may  be  defeated  or  prejudiced. 
4  Same. 

Disobedience  of  an  injunction  order  is  punishable  as  a  cont^npt  If 
has  been  personal  service  of  the  order,  and  if  such  disobedience  de 
or  impairs  the  remedy  of  a  party. 
8.  Same— Advice  of  Counsel. 

The  advice  of  counsel  Is  no  protection  for  disobedience  of  an  injun 
order,  though,  if  the  offender  has  acted  in  good  faith,  it  may  be  suffl 
to  protect  him  from  punishment,  or  for  a  criminal  contempt 
6.  Same— Validity  of  Order. 

An  order  punishing  as  a  dvU  contempt  disobedience  of  an  injun 
order  is  void  when  there  has  been  no  adjudication  or  determination 
such  disobedience  defeats  or  impairs  the  right  or  reme^  of  a  par 
a  civU  action  or  proceeding,  as  required  by  Code  Civil  Proc.  H  1^ 
2281. 

Appeal  from  si>ecial  term,  Oneida  county. 

Motion  by  Lorenzo  Boon  and  another  that  Daniel  McQucken 
others  be  punished  for  contempt  An  order  was  accordingly  n 
on  the  17th  day  of  September,  1892,  adjudging  defendants  gn 
and  fining  them  f  200  apiece  and  f  15  costs  each,  and  requiring 
fines  to  be  paid  to  the  clerk  of  Oneida  county,  and  the  costs 
disbursements  to  be  paid  to  plaintiffs.  Defendants  aj^eaL 
versed. 

An  injunction  order  was  granted  on  the  3d  day  of  June,  1882,  by  a  justi 
tliis  court  A  motion  was  made  to  vacate  and  set  aside  said  order,  wliicb 
denied.  It  was  alleged  that  after  the  granting  of  the  injunction,  and  afte 
denial  of  the  motion  to  vacate  the  same,  on  the  18th  of  July,  1802,  the 
mon  councU  adopted  certain  resolutions,  for  which  the  ^ht  defendant 
meuibers  of  the  common  council,  voted.    It  appeared  that  the  resolutions 
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retoed  liy  the  mayor,  and  that  ''on  the  22d  day  of  August  a  spedal  meetins: 
of  the  conndl  wan  diily  held  to  consider  and  act  upon  said  veto.  At  this 
meeting  all  the  aldermen  were  present  except  Alderman  Beatty,  and  said' 
rci>oliition  or  ordinance  for  paving  South  street,  Sunset  avenue,  and  Jewett 
place,  and  Jewett  street,  and  Plant  street  were  passed  over  said  veto  by  a^ 
vote  of  eight  aldermen  voting  in  the  affirmative  and  three  in  the  negative. 
Those  voting  in  the  affirmative  were  the  defendants  Boyce,  Olarli,  CJorcoran. 
Dowd,  Roberts,  Welch,  Tessey,  and  McGucken.*'  It  was  claimed  at  the 
8)jeci:il  term  that  the  order  restrained  the  members  of  the  common  council  o£ 
the  dty  of  Utlca  from  making  any  contracts  Avlth  any  person  or  corporation 
for  the  paving  of  any  of  the  streets  mentioned,  or  any  part  or  either  of  them, 
"when  the  concrete  base  will  be  laid,  the  wearing  surface,  or  paveuient  proper, 
the  matrix  or  binding  material  of  which  is  a  cement  prepared  with  the  bt^st 
quality  of  reffiied  rntoldad  asphaltum,  obtained  from  Pitch  lake  In  the< 
ialand  of  Trinidad;  and  from  making  any  contract  affecting  said  streets,  or 
any  of  them,  requiring  asphalt  pavement  thereon  to  be  of  ast>halt  from  any 
particular  place,  and  not  obtained  In  the  op^i  market  by  all  persons  for  the 
same  price.*'  It  is  said  hi  the  opinion  delivered  at  the  special  term,  viz.: 
"As  no  actual  contract  in  writing  has  been  entered  into  between  the  dty  of 
Utlca  and  the  Warren-Scharf  Company  for  paving  said  streets  with  asphalt 
from  Pitch  lake,  in  the  island  of  Trinidad,  technically,  perhaps,  there  has 
not  in  this  respect  been  a  violation  of  the  injunction.  *  *  «  But  there  is 
another  prohibitory  cLause  in  said  order  that  seems  to  have  been  intentionally 
disobeyed  by  the  defendants  complained  of,  and  that  is:  'And  each  member 
of  said  common  coimdl  is  enjoined  from  noting  to  enter  into  any  such  con- 
tract on  the  part  of  the  dty  of  Utlca,  and  from  Jointly  or  severally  partid- 
patlng  in  conduding  or  attempting  to  condude  any  such  contract,  tmtil  the 
further  order  of  the  court.' "  In  the  veto  message  of  the  mayor,  bearing  date 
August  15,  1892,  he  said'  "The  resolution  and  the  subsequent  action  of  the 
council  in  the  matter  of  ther  Pitdi  lake  asphalt  appears  to  me  to  be  a  vlo* 
hition  of  the  injunction.  Enjbined  as  I  am,  as  well  as  the  members  of  the 
council,  I  cannot  consent  to  this  action,  and  bring  the  mayor  or  myself  into 
contempt  I  must,  for  the  good  name  of  the  dty  and  my  personal  security, 
obey  the  law,  and  respect  the  order  of  the  court.  I  therefore  return  tlie 
foregoing  resolution,  also  the  ordinance  based  thereon,  for  the  paving  of 
*  South  street,  as  the  same  appears  in  the  certitled  minutes  of  the  common 
council,  under  the  date  of  July  27,  to  your  honorable  body  without  my 
approval.  Thomas  Wheeler,  Mayor.**  Proceedings  were  instituted  to  pun- 
ish the  defendants  for  contempt  by  the  plaintiffs  obtaining  an  order  August  21, 
1882,  reqidring  the  defendants  to  show  cause  at  a  special  term  to  be  held  in- 
September,  1892. 

Argaed  before  HARDIN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

Matteflon  &  De  Angelis  and  A.  M.  Beardcdey,  for  appellanta 
Charles  D.  Adams,  for  respondents. 

HARDIN,  P.  J.  1.  It  seems  to  be  settled  by  authority  that  in  cases- 
of  criminal  contempt  arising  under  sections  8  and  9^  of  the  Code  of 
Civil  Procedure  the  cduTt  has  no  power  to  impose  costs.  In  People 
T.  Gilmore,  88  N.  Y.  626,  it  was  said,  viz.: 

"A  proceeding,  however,  to  punish  for  such  a  contempt  is  a  criminal  pro- 
ceeding, and  the  general  tei*m,  on  reversal  of  the  order  of  special  term,  has 
no  authority  to  impose  costs  upon  the  relator.*' 

In  Stubbs  y.  Ripley,  39  Hun,  627,  in  considering  an  alleged  crim- 
inal contempt,  it  was  held  that  the  court  ''did  not  have  power  to 

"Code  Civil  Proc  (  8,  defines  "criminal  contempt"  as  "(3)  willful  disobedience 
to  the  careful  mandate  of  a  court;  (4)  resistance  willfully  offered  to  its  lawful . 
mandate.**  Section  0  provides  for  a  fine  and  imprisonment  as  the  pirn- 
Ishment 
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impose  upon  the  defendant  910  costs  of  the  motion.''  In  deliyering 
the  opinion  in  that  case,  Dani^s,  J.,  said,  in  considering  an  alleged 
criminal  contempt^  viz.: 

"Autliority  to  add  these  costs  has  not  been  given  to  the  court  by  the 
section  of  the  Code  of  Civil  Procedure  declaratory  of  the  pow^r  of  the  court 
in  the  way  of  imposing  punislmient*' 

The  case  from  which  the  quotation  has  just  been  made  was  de- 
cided in  the  general  tearm  of  the  first  department  in  1886. 

2.  In  Brinkley  v.  Brinkley,  47  N.  Y.  40,  it  was  held  that  contempt 
proceedings  are  special  proceedings,  and  that  an  appeal  lies  from  an 
order  which  is  absolute  in  adjudging  a  person  in  contempt  and  pre- 
scribing punishment. 

5.  In  People  v.  Dwyer,  90  N.  Y.  410,  it  was  held  that  an  Injunction 
order  is  a  mandate,  and  is  therefore  induded  in  that  expression 
found  in  the  section  of  the  Code  of  Civil  Procedure  relating  to  con- 
tempt, (section  14,  Code  Civil  Proc.)^ 

4.  It  has  been  repeatedly  held  that  a  party  having  knowledge  of 
the  existence  of  an  injunction  may  be  punished  for  violating  it- 
Mayor,  etc,  of  New  York  v.  New  York  &  S.  L  Ferry  Co.,  40  N\  Y. 
Super.  Ct.  300,  affirmed  64  N.  Y.  623;  People  v.  Barnes,  (Sap.)  7  N. 
Y.  Supp.  802;  Aldinger  v.  Pugh,  57  Hun,  181,  10  N.  Y.  Supp.  684, 
affirmed  132  N.  Y.  407,  30  N.  E.  Rep.  745.  And  it  has  also  been  held 
that  a  disobedience  of  an  order  by  a  party  of  which  he  had  knowl- 
edge, and  which  had  been  served  on  the  solicitor,  and  not  himself, 
may  be  jiunished  as  for  a  contempt  People  v.  Brewer,  4  Paige, 
405;  Koehler  v.  Bank,  (Sup.)  6  N.  Y.  Supp.  470.  And  the  same  is 
true  although  the  acts  done  in  violation  were  upon  the  assump- 
tion that  such  acts  could  be  safely  done  notwithstanding  the  in- 
junction. Gage  V.  Denbow,  49  Hun,  42,  1  N.  Y.  Supp.  826,  follow-- 
ing  Rochester,  H.  &  L.  R.  Co.  v.  New  York,  L.  E.  &  W.  R.  Co., 
48  Hun,  190.  It  was  held,  however,  in  Koehler  v.  Bank,  14  Civil 
Ihx)C,  R.  71,  "tliat  unless  personal  service  is  made  of  an  injunc- 
tion order,  that  wiUful  and  deliberate  intent  essential  to  constitute 
a  criminal  contempt  is  wanting." 

f^.  In  Duffus  V.  Colej  (Sup.)  16  N.  Y.  Supp.  370,  the  question  was 
presented  to  this  court  as  to  whether  the  defendant  was  properly 
convicted  for  violating  an  order  and  injunction,  and  in  the  course  of 
the  opinion  delivered  it  was  said: 

"Again,  the  defendant  was  not  liable  for  contempt  unless  her  act  might 
defeat,  Impair,  Impede,  or  prejudlco  the  right  or  remedy  of  the  plaintiff. 
We  are  unable  to  see  how  her  act  In  anj  way  tended  to  do  that  Tliere  was 
no  proof  of  any  loss  to  the  plaintiff.  King  y.  Flynn,  37  Hun,  329;  Coal  Oo.  v. 
Hecksher,  42  Him,  535.     We  think  the  order  should  be  reversed.** 

In  Rhodes  v.  Linderman,  (Sup.)  17  N.  Y.  Supp.  628,  the  case  of 
Duffus  V.  Cole  was  referred  to  approvingly  in  an  opinion  delivered 
by  one  of  the  members  of  this  court 

6.  It  was  said  in  Hawley  v.  Bennett,  4  Paige,  164,  that^  so  far  as 

llils  section  empowers  courts  of  record  to  punish  by  fine  and  Imprisonment 
any  misconduct  by  which  a  remedy  of  a  party  to  a  clvU  action  pending  in  the 
court  may  be  defeated  or  prejudiced,  in  any  of  the  foUowing  casea:  "(1) 
•    •    •    For  disobedience  to  a  lawful  mandate  of  the  court*' 
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the  rights  of  the  party  have  been  ^'affected  by  the  breach  of  tiie  in- 
junction, it  is  no  defense  to  the  person  who  has  been  guilty  of  violat- 
ing the  same  that  he  did  it  under  the  advice  of  counsel,  although,  if 
he  has  acted  in  good  faith,  it  may  be  sufficient  to  protect  him  from 
punishment  bb  for  a  criminal  contempt.  The  rights  of  iMtrties 
must  be  protected  against  the  wrongful  acts  of  the  adverse  party, 
although  he  may  have  acted  under  the  advice  of  counsel."  The 
same  doctrine  was  approved  by  Folger,  J.,  in  Railway  Co.  v.  Ramsey, 
45  N.  Y.  654  To  the  same  effect  is  People  v.  Oompton,  1  Duer,  512, 
affirmed  9  N.  Y.  263. 

7.  It  is  provided  in  section  14  of  the  Code  of  Civil  Procedure  as 
follows: 

'A  court  of  record  has  power  to  punish  by  fine  and  imprisonment,  or  either, 
s  neglect  or  violation  of  duty  or  other  misconduct  by  which  a  right  or  remedy 
of  a  party  to  a  dvil  action  or  special  procec'ilin:^  pending  In  tbe  court  may  be 
defeated,  impaired,  impeded,  or  prejudiced  In  either  of  the  foUowing  cases.** 

Then  follows  an  enumeration  of  cases  in  eight  subdivisions,  and  in 
the  fourth  subdivision  it  is  provided  that  such  punishment  may  be 
applied  to  a  person  for  committing  several  enumerated  acts,  ^'and  for 
any  other  unlawful  interference  with  the  proceedings  therein."  In 
King  V.  Barnes,  113  N.  Y.  476,  21  N.  E.  Rep.  182,  it  was  held  that  a 
party  who  had  been  convicted  of  contempt  for  advising  and  pro- 
curing one  of  the  defendants  to  disobedience  of  the  judgment  on  the 
part  of  the  officers  of  a  corporation  "was  a  civil  contempt,  within 
the  Code  of  Civil  Procedure,  §  14,  subd.  4."  And  it  was  also  held, 
viz.:  "Any  person  who  interferes  with  the  process,  control,  or 
action  of  the  court  in  a  pending  litigation,  unlawfully  and  without 
authority,  is  guilty  of  a  civil  contempt  if  his  act  defeats,  impairs, 
impedes,  or  prejudices  the  rights  or  remedy  of  a  party  to  such  action 
or  proceeding;"  and  the  punishment  of  such  a  party,  according  to  the 
proTisions  found  in  section  2285  of  the  Code  of  Civil  Procedure, 
was  upheld.  In  King  v.  Flynn,  37  Hun,  329,  although  the  acts  of  the 
defendant  were  unlawful  and  contumacious,  it  was  held  that  the  case 
was  within  the  provisions  of  title  3  of  chapter  17  of  the  Code  of  Civil 
Procedure.  In  Dejonge  v.  Brenneman,  23  Hun,  333,  it  was  alleged 
that  an  order  of  injunction  was  granted,  restraining  the  defend- 
ants from  collecting  rents,  and  the  violation  thereof  was  charged 
as  a  contempt,  and  hi  the  course  of  the  opinion  it  was  said: 

"It  does  not  appear  from  the  papers  submitted  on  the  appeal  In  what  way 
the  fine  above  mentioned  was  made  up,  and  Ihere  does  not  seem  to  be  any 
evidence  to  warrant  Its  Imposition.     This  Is  a  dvll  contempt     •     •     •" 

Title  3  of  chapter  17  of  the  Code  of  Civil  Procedure  relates  to 
•proceedings  to  punish  a  contempt  of  court  other  than  a  criminal 
contempt;''  ajud  in  section  2266  of  the  Code  it  is  provided  as  follows: 

"In  cases  spedfled  In  section  fourteen  of  this  act,  •  •  •  and  a  right  or 
remedy  of  a  party  to  a  dvll  action  or  special  proceedlngr  pending  In  the  court 
or  before  the  Judge  or  the  referee  may  be  defeated,  Impaired,  Impeded,  or 
prejudiced  thereby,  the  offense  must  be  punished  as  prescribed  In  this  title." 

Then  f oUow  several  sections  relating  to  the  practice,  and  in  section 
2281  of  the  Code  of  Civil  Procedure  it  is  provided  as  follows: 
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"If  It  is  determined  that  tlie  accused  has  committed  the  offoue  charged,  and 
tiiat  it  was  calculated  to,  or  actually  did,  defeat,  impair,  impede,  or  prejudice 
tlie  rights  or  remedies  of  the  party  to  an  action  or  spedal  proceeding, 
brought  in  the  court  or  before  the  Judge  or  referee,  the  court,  Judge,  or  referee 
must  make  a  final  order  accordingly,  and  direct  that  he  be  punished  by  fine 
or  Imprisonm^it,  or  botb,  as  l^e  nature  of  tbe  case  requires." 

And  in  section  2285  of  the  Code  of  Civil  Procedure  it  is  provided 
what  punishment  may  be  inflicted  for  '^omission  to  x)eTf onn  any  act  or 
duty  which  it  is  yet  in  the  power  of  the  offender  to  perform, — he 
shall  be  hnprisoned  only  nntU  he  has  performed  it;"  and  then  fol- 
lows a  provision  in  the  section  as  foUows: 

*'In  every  other  case,  where  special  provision  is  not  otherwise  made  by  law, 
the  offender  may  be  imprisoned  for  a  rensonjible  time,  not  exceeding  sbc 
months,  and  until  the  fine,  if  any,  is  paid;  and  the  order  and  the  warrant  of 
comiiUtment,  if  any,  must  specify  the  amoimt  of  the  fine  and  the  duration  of 
the  imprisonment" 

In  Moffat  V.  Herman,  116  N.  Y.  131,  22  N.  E,  Rep.  287,  it  waa 
held  that — 

"Under  the  provisions  of  the  Code  of  OivU  Procedure,  §§  14,  2281,  2284, 
defining  what  is,  and  providing  the  punishment  for,  a  dvU  contempt,  u\o. 
amount  of  fine  which  may  be  Imposed  must  be  based  upon  proof  of  the  dam- 
ages actually  sustained." 

In  the  case  in  hand  it  appears  that  a  decision  of  the  motion 
made  by  the  plaintiffs  to  adjudge  the  defendants  in  contempt  was 
made  September  17,  1892,  and  signed  by  the  judge  presiding,  which 
stated: 

"The  motion  made  by  the  plaintiffs  to  adjudge  the  above-named  defend- 
ants, Daniel  McGucken  [and  others,]  aldermen,  and  forming  part  of  the  com- 
mon councU  of  the  city  of  Utica,  in  contempt  for  a  violation  of  an  injunc- 
tion order  issued  in  the  above  action,  and  to  punish  them  individually  for 
the  same,  is  granted,  and  a  fine  of  two  hundred  doUars  is  imposed  upon  each 
of  said  defendants,  which,  when  paid,  wiU  be  paid  over  to  the  county  clerk 
of  Oneida  county,  and  an  additional  fine  of  fifteen  doUai-s  upon  each  of  said 
defendants,  which,  when  paid,  wiU  be  paid  over  to  the  plaintiffs  for  their 
costs  and  disbursements  in  this  proceeding,  as  a  punishment  for  said  offense. 
An  order  wlU  be  entered  in  pursuance  of  the  above,  containing  all  neces- 
sary provisions,  and,  among  others,  that  each  of  said  defendants  stand  com- 
mitted to  the  Jail  of  On^da  county  until  the  fines  imposed  against  him  are 
paid." 

Subsequently  an  order  was  prepared,  which  contained  the  follow- 
ing language: 

"It  is  *  *  *  found  upon  the  evidence  presented  that  the  above-named 
defendants,  Daniel  McGucken  [and  others,]  are,  and  each  of  them  is,  guilty 
of  contempt  of  this  court,  and  that  each  of  them  has  knowingly  and  wiU- 
fuUy  disobeyed  the  injunctifm  order  which  had  been  granted  in  this  action, 
and  duly  served  upon  them,  and  set  forth  in  the  moving  papers  in  fuU,  in 
the  following  particulars  and  manner." 

Then  follows  a  quotation  from  the  injunction  order,  and  thereafter 
the  order  contained  the  following: 

"The  above-named  defendants,  whUe  said  order  remains  in  full  force  and 
effect,  did,  as  members  of  the  common  council  of  said  city  of  Utica,  Jointly 
and  severally,  and  knowingly  and  willfuUy,  vote  to  let  a  contract  or  con- 
tracts to  the  Warren-Scharf  Asphalt  Paving  Ck)mpany  to  pave  the  several 
streets  above  mentioned  with  the  best  quaUty  of  Trinidad  asphaltum  to  be 
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taken  and  obtained  from  Pitch  lake,  In  the  island  of  Trinidad,  and  did  par- 
ticipate in  concluding  and  in  attempting  to  conclude  said  contract  or  con- 
tmcts  with  said  Warren-Scharf  Company.  For  the  disobedience  of  said  de- 
fendants to  said  order,  as  above  found  and  stated,  each  of  said  defendants 
are  adjudged  guilty  of  contempt  It  Is  further  ordered  and  adjudged  that 
for  such  acts  of  contempt  the  said  defendants,  Daniel  McGucken,  Robert 
Boyce,  Charles  P.  Clark,  Micha^  F.  Corcoran,  John  L.  Dowd,  John  E.  Rob- 
erts, John  Welch,  and  Joseph  Tessey,  be,  and  they  each  are,  fined,  and  a  fine 
is  Imposed  upon  each  for  the  sum  of  two  hundred  dollars,  which  said  fines, 
when  collected,  shall  be  paid  to  the  county  clerk  of  Oneida  county.  And  It 
is  further  ordered  and  adjudged  that  each  of  said  defendants  be,  and  they 
are,  fined  the  further  sum  of  fifteen  dollars,  which,  when  collected,  shall  be 
paid  to  the  plaintiffs  for  their  costs  and  disbursements  in  this  proceeding. 
It  Is  further  ordered  and  adjudged  that  each  of  said  defendants  stand  com- 
mitted to  the  jail  of  Oneida  county,  in  the  dty  of  Utlca,  until  said  fines  Im- 
tk)8ed  upon  them  are  paid,  or  he  Is  discharged  according  to  law.  The  proper 
process  will  be  Issued  to  the  sheriff  of  Oneida  county  for  the  execution  of  this 
order.    This  order  will  be  entered  in  the  Oneida  county  clerk's  oflice." 

— ^And  it  was  signed  by  the  judge  presiding  at  the  special  term.  The 
order  does  not  contain  any  provision  in  pursuance  of  section  14  de- 
claring that  "a  right  or  remedy  of  a  party  to  a  civil  action  or  special 
proceeding  pending  in  the  court  may  be  defeated,  impaired,  impeded, 
or  prejudiced"  thereby,  or  the  equivalent;  nor  the  language  found 
in  section  2281  of  the  Code  of  Civil  Procedure,  viz.: 

"If  it  is  determined  that  the  accused  has  committed  the  offense  charged, 
and  that  it  was  calculated  to,  or  actuaUy  did,  defeat.  Impair,  impede,  or  prej- 
udice the  rights  or  remedy  of  a  party  to  an  action  or  special  proceeding, 
brought  in  the  court  or  before  the  judge  or  referee,  the  court,  judge,  or  ref- 
eree must  make  a  final  order  accordingly,  and  directing  that  he  be  punished 
by  fine  or  imprisonment,  or  both,  as  the  nature  of  the  case  requires." 

In  Re  Swenarton  v.  Shupe,  40  Hun,  42,  it  was  held — 

**That,  as  the  punishment  exceeded  that  which  the  court  was  authorized  to  in- 
flict by  section  9  of  the  Code  of  Civil  Procedm*e  for  a  criminal  contempt, 
it  was  to  be  assumed  that  the  proceedings  were  instituted  under  the  provi- 
sion of  the  Code  authorizing  the  punishment  of  a  person  for  a  contempt 
in  a  civil  action  for  misconduct  by  which  a  right  or  remedy  of  another  may 
be  defeated,  impaired,  impeded,  or  prejudiced;  that,  assuming  the  order 
to  have  been  made  under  such  latter  provisions,  it  was  void,  because  no  ad- 
judication was  made  that  the  misconduct  complained  of  was  calculated  to,  or 
actually  did,  defeat.  Impair,  Impede,  or  prejudice  the  rights  or  remedies  of 
the  petitioner,  or  that  the  latter  had  sustained  any  loss  or  damage  thereby." 

The  doctrine  of  the  above  case  was  followed  in  Dlnsmoor  v.  Asso- 
ciation. (Sup.)  14  N.  Y.  Supp.  676.  And  in  Sandford  v.  Sandford, 
40  Hun.  540,  it  was  held  that— 

"To  punifih  a  party  for  contempt  in  a  civil  proceeding  his  conduct  must  be 
such  as  to  defeat,  impair.  Impede,  or  prejudice  a  right  or  remedy  of  the  party 
affected  by  it,  and  that  fact  must  be  ascertained  and  adjudged  by  the  court 
directing  the  punishment  which  iB  to  be  imposed.*' 

In  Wheelock  v.  Noonan,  55  N.  Y.  Super.  Ct  305,  flection  2281  of  the 
Code  of  Civil  Procedure  was  referred  to,  and  a  construction  thereof 
was  given  in  accordance  with  the  views  expressed  by  us  in  Dins- 
moor  V.  Association,  supra.  In  Fischer  v.  Baab,  SI  N.  Y.  235,  it 
was  held: 

"In  proceedings  under  the  provisions  of  the  Code  of  Civil  Procedure  (section 
14)  to  punish  as  a  contempt  an  act  of  misconduct  or  neglect  of  duty  iu  a 
dvil  action  pending,  it  must  be  made  to  appear  that  the  act  or  omission  com 
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idftlned  of  ta  one  'by  which  a  right  or  remedy  of  a  party  •  •  *  may  be 
defeated,  impaired,  impeded,  or  prejudiced/  and  thia  must  be  adjudged,  to 
authorize  the  inlilction  of  the  punishment'* 

We  think  the  decision  and  order  to  which  reference  has  been 
made,  pronounced  by  the  special  term,  because  they  contained  no 
such  adjudication  and  determination  as  are  provided  for  by  sections 
14,  2266,  and  2281  of  the  Code  of  Civil  Procedure,  should  not  be  sus- 
tained. 

8.  The  order  to  show  cause  recites  that  the  summons  and  com- 
plaint and  the  injunction  and  all  the  papers  on  which  the  injunc- 
tion was  granted  were  read.  The  order  made  at  the  special  term^ 
brought  here  by  appeal,  does  not  recite  the  summons  and  complaint 
as  having  been  read  at  special  term  when  the  order  was  made,  and* 
th  appeal  book  does  not  contain  the  complaint.  It  does  contain^ 
however,  numerous  affidavits,  in  which  it  is  stated  by  the  defend- 
ants that  they  intended  to  comply  with  the  injunction  order,  and 
to  avoid  any  act  which  would  in  any  way  in  letter  or  spirit  violate 
the  same,  and  that  aU  their  acts  were  done  openly,  without  any  at- 
tempt at  concealment,  and  that  they  had  the  advice  of  the  city 
attorney  that  they  were  at  liberty  to  perform  the  several  acts  which 
are  alleged  to  be  in  violation  of  the  injunction  order,  and  that  by 
such  acts  they  would  not  violate  the  injunction  order,  and  that  they 
acted  ui)on  his  advice,  relying  upon  It,  and  in  good  faith.  It  was 
said  in  People  v.  Altken,  19  Hun,  329,  by  the  general  term  in  the 
second  department,  viz.: 

•*If,  for  example,  one,  after  careful  examination,  wrongly  interpret,  and* 
through  this  miataJce,  disobey,  an  ord^,  the  majesty  of  the  law  is  not  oifend- 
ed,  nor  the  dignity  of  the  court  impaired;  and,  as  he  is  innocent  of  willful 
offense,  the  infliction  of  punishment  could  have  no  Justification.  The  wiUfol 
disobedience  expressed  in  the  statute  means  conduct  intentionally  and  de- 
signedly at  variance  with  the  mandate  of  the  court" 

The  complaint  of  the  plaintiff  not  being  found  in  the  api>eal  book» 
the  full  objects  of  the  action  are  not  ascertainable,  although  it  i» 
inferred  that  the  action  was  begun  by  taxpayers,  under  section  1925 
of  the  Code  of  Civil  Procedure,  to  restrain  waste.  In  Talcott  v. 
City  of  Buffalo,  125  N.  Y.  280,  26  N.  E.  Rep.  263,  it  was  held  that  the 
remedy  under  that  section  "is  confined  to  cases  where  the  acts  com- 
plained of  are  without  power,  or  where  corruption,  fraud,  or  bad 
faith,  amounting  to  fraud,  is  charged.  The  words  'waste'  and  in- 
jury' include  only  illegal,  wrongful,  or  dishonest  illegal  action.'! 
And  in  Ziegler  v.  Chapin,  126  N.  Y.  348,  27  N.  E.  Rep.  471,  Talcott  v. 
City  of  Buffalo  was  referred  to  in  the  following  language: 

**We  have  quite  recently  declined  to  become  arbitrators  between  taxpayers 
and  their  municipal  officers  in  every  instance  of  disagreeing  opinions  or  con- 
flicting judgments,  and  have  decided  that,  jurisdiction  in  the  officials  exist- 
lug,  the  courts  can  interfere  in  actions  like  that  before  us  only  where  some 
fraud  or  collusion  or  bad  faith  is  alleged  and  proved." 

By  reason  of  the  absence  of  the  complaint,  and  because  the  affida- 
vits used  at  the  special  term  are  very  conflicting,  and  by  reason  of 
the  views  already  expressed,  which  lead  to  a  reversal,  we  omit  any 
comment  upon  the  merits  of  the  application,  and  rest  our  conclusion 
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lews  already  expressed.     We  think  fhe  order  appealed 

1  be  reversed,  wifii  costs. 

d  declsipn  reversed,  with  one  bill  of  costs. 


OASSAGNB  Y.  MARVIN  et  sL 
donrt,  General  Term,  Third  Department    February  X5,  1883.) 

LLIDITT. 

ksement  between  the  holders  of  mortgage  bonds  Uiat  certain  per- 
'  -buy  the  mortgaged  land  at  foreclosure  sale,  and  sell,  lease,  oc- 
1  manage  it  as  trustees,  does  not  create  a  yalid  trust  under  the 
^ew  York.    Cassagne  ▼.  Ostrander,  (Sup.)  3  N.  Y.  Supp.  844,  fol- 

riON  TO  Enfobcb— LisN  09  Trustbb. 

Lction  by  a  benefldary  in  such  invalid  trust  against  the  trustees 
iforcement  of  the  trust  the  trustees  are  not  entitled  to  have  the 
Kf  their  costs  and  expenses  adjudged  a  Uen  upon  ttie  plaintUTs  In- 
the  land. 

rom  special  term,  Saratoga  county. 

J  LecK^die  A.  V.  Cassagne  against  James  M.  Marvin  and 
T  Hall,  as  trustees  of  the  United  States  Hotel,  of  Sara- 
g9.  The  complaint  alleged  that  the  defendants  were  in 
nted  trustees  of  certain  property  known  as  the  **United 
el,"  and  entered  upon  their  duties,  and  still  continue  to 
l;  that  they  issued  certificates;  and  that  the  plaintiff  is 
of  a  share  issued  to  Eugenia  Roche,  of  the  par  value  of 
,  assuming  that  the  trust  is  a  valid  and  authorized 
n1  that   the   defendants   specially   perform   an    allied 

connected  with  said  trust.  The  defendants,  by  their 
nit  they  are  the  legal  owners  of  certain  property  in  which 
[>che  had  a  beneficial  interest,  and  set  out  the  certificate 
T.  They  set  up  that  Eugenia  Roch3  brought  an  action 
$m,  and  put  them  to  great  cost  and  expense,  and  claim 
i  lien  on  the  trust  fund  to  be  reimbursed,  and  ask  that  the 
their  claim  be  declared  a  lien,  and  that  they  may  sell  her 

reimburse  themselves  for  the  amount  due.     The  com- 
dismissed  at  the  hearing,  and  defendants'  claim  for  a  lien 
wed.     Both  parties  appeal.     Affirmed, 
before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK,  JJ. 

m,  (Edgar  T.  Brackett,  of  counsel,)  for  appellants. 
9.  Lester,  for  respondents. 

JK,  J.  This  case  has  been  twice  before  this  conrt  ui)on 
S.  Y.  Supp.  590,  and  3  N.  Y.  Supp.  844,)  and  I  feel  con- 
fr  what  the  court  said  upon  those  appeals,  to  hold  that  the 
not  entitled  to  recover.  As  to  the  claim  of  the  defend- 
the  amount  of  their  costs  and  expenses  should  in  this 
djudged  a  lien  upon  the  interest  of  the  plaintiff,  I  can  see 
to  dfifer  from  the  learned  justice  who  tried  the  case,  or 
lews  expressed  in  his  opinion.  The  judgment  should  be 
9  both  parties  appealed,  and,  as  neither  has  succeeded 
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upon  Buch  appeal,  let  an  order  of  affirmance  be  entered,  without 
costs  to  either  party. 

HATHAM,  P.  J.,  concurs.    PUTNAM,  J.,  not  acting. 


(67  Hun,  594.) 
In  ie  SOUTH  MARKET  STREET. 
In  re  WADE  et  aL     • 
<Suprem6  Ck>urt,  General  Term,  Third  Department.    February  15,  1883.) 

1.  Eminent  Domain— Compensation— Liability  of  Municifautt. 

The  mere  taking  of  land  by  a  raimicipality  for  street  purposes  does  not. 
In  the  absence  of  statutory  provision  to  that  effect,  impose  on  such  mu- 
nicipality the  duty  of  paying  for  such  land. 
3.  Same— Constitutional  Law— Municipal  Cokporations. 

The  charter  of  the  village  of  Johnstown  (Laws  1881,  c  303,  and  Laws 
1891,  c.  136)  gave  the  village  power  to  condenm  land  for  streets,  the 
compensation  therefor  to  be  paid  out  of  funds  raised  by  a  special  tax  or 
assessment,  which  might,  in  the  discretion  of  the  commissioners,  be  placed 
wholly  upon  a  Umited  area  and  number  of  people.  No  provision  waa  made 
therein  for  the  purchase  of  the  property  taxed  in  case  the  assess- 
ment became  delinquent  and  there  were  no  bidders  at  the  tax  sale.  Hdd^ 
that  the  provision  authorizing  such  condemnation  was  unconstitutional, 
as  not  providing  "a  certain  and  definite  and  adequate  source  and  maimer 
of  payment"  for  the  land  to  be  taken. 

Appeal  from  special  term,  Fulton  county. 

Proceeding  to  extend  South  Market  street  In  the  village  of  Johns- 
town through  the  lands  of  Mortimer  Wade  and  others.  An  order 
was  entered  appointing  commissioners  to  assess  damages.  The 
landowners  appeal.     Reversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRIGE, 
JJ. 

John  M.  Carroll,  for  appellant  Younglove. 
Philip  Keck,  for  appellants  Wade  and  others. 
Harwood  Dudley,  for  appellant  Thome. 
Andrew  J.  Nellis,  for  the  Village. 

HEBBICK,  J.  This  is  an  appeal  from  an  order  of  the  special 
term  of  this  court  appointing  commissioners  to  ascertain  and  assess 
the  damages  claimed  by  landowners  for  their  lands  taken  for  the 
extension  of  South  Market  street  in  the  village  of  Johnstown. 
Among  other  objections  made  to  the  proceedings  is  that  the  law  un- 
<ler  which  they  are  taken  does  not  provide  a  certain,  ample,  and 
reasonably  prompt  method  of  providing  compensation  for  the  land 
taken.  If  tills  objection  is  well  founded,  then  the  law  does  not 
comply  with  the  requirements  of  the  constitution,  and  the  proceed- 
ings taken  under  it  must  fail.  It  is  contended  in  this  case  that  the 
compensation  for  the  land  taken  or  to  be  taken  is  abundantly  pro- 
vided for,  if  in  no  other  way,  that  it  is  or  will  be  a  charge  upon  or 
claim  against  the  village  which  can  be  met  by  taxation.  I  cannot 
assent  to  that  view.  I  do  not  think  the  general  power  to  raise 
money  to  pay  the  ordinary  expenses  of  government,  or  ta  carry jin  to 
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powers  granted  by  the  charter^  is.  a  snfflcient  authority 
m  to  pay  landowners  for  property  taken  from  them  by  such 
^8  as  here  contemplated.  Unless  the  statute  imposes  a 
dLjf  it  cannot  be  implied  from  the  mere  fact  of  the  taking 
T  a  city  street.  The  authority  to  take,  and  the  duty  of 
*ation  to  pay  for  the  land  taken,  depend  upon  positive  law. 
)rity  to  take  wiU  be  ineffectual  unless  accompanied  with 
>yi8ion  for  payment,  but  the  duty  of  the  corporation  to  pay 
wners  must  be  found  in  the  affirmative  prescription  or 
B  intendments  of  the  statute.  Sage  v.  City  of  Brooklyn, 
189,  198,  199.  Here  the  sums  awarded  for  damages  are 
red  to  be  debts  against  the  city,  nor  is  it  made  the  duty 
poration  to  pay  them.  The  only  way  in  which  the  village 
re8i>onsible  would  be  for  neglect  to  set  the  necessary  ma- 
motion  to  make  and  collect  the  assessmenta  McGullough  v. 
Wend.  459,  approved  in  Sage  v.  Brooklyn,  89  K  Y.  204,  205. 
ige  Case  there  was  an  express  provision  of  the  charter, 
s  held  to  apply  to  that  case,  requiring  the  comptroller  of 

0  pay  the  person  adjudged  to  have  been  injured, — an  un- 
lirection  to  pay,  not  out  of  assessments  collected,  or  from 
cular  fund.  So  in  Be  Mayor,  etc.,  of  New  York,  99  N.  Y. 
C.  Bep.  642,  the  city  was  directed  to  pay  within  four  months- 
tarnation,  and,  if  not  done,  the  parties  might  maintain  an 
Lb  the  court  said: 

1  no  ambiguity  about  this  provlsiou,  and  the  citizen  is  not  turned 
9  blind  remedy  of  uncertain  and  complicated  assessment  and  a 
I  doubtful  litigation." 

barter  of  the  village  of  Johnstown  there  is  a  way  provided 
insating  persons  whose  lands  are  taken  in  such  proceed- 
ese.  The  question  is  whether  it  provides  "a  certain,  defi- 
adequate  source  and  manner  of  payment.'*  99  N.  Y.  577, 
;ep.  643.  Section  47  of  chapter  303  of  the  Laws  of  1881 
f  the  village)  grants  the  trustees  of  the  village  power  to 
extend  streets  and  highways  in  the  village.  Section  48, 
kl  by  chapter  136  of  the  Laws  of  1891,  prescribes  the  man- 
ich  they  shall  exercise  such  powers.     It  provides  that — 

the  trostees  shaU  have  determined  to  lay  out,  alter,  widen, 
or  extend  any  street,  sMey,  lane,  sAwer,  highway,  or  public  ground, 
i  and  appropriate  the  land  necessary  for  the  same,  and  shall  have 

to  assess  the  expense  of  such  improvement,  or  any  part  thereof, 
ter  provided,  they  shall  give  notice,"  etc. 

proceeds  to  provide  for  the  appointment  of  commissioners, 
(s  their  duties,  among  others,  that — 

I  determine  and  award  to  the  owner  or  owners  so  claiming  damages 
d  such  damages  as  in  their  Judgment  such  owner  or  owners  will 

such  improvement,  after  making  due  allowance  for  any  benefit 
L  owner  or  owners  may  derive  therefrom.  They  shaU  at  the  same 
nine  what  real  estate,  if  any,  is  bt:neflted  by  such  improvement, 
Bsess  and  apportion  the  said  damages,  if  any,  upon  such  real  estate, 

of  which  ShaU  have  had  the  opportunity  to  be  heard  as  aforesaid,  as 
Qay  be  in  proportion  to  the  benefit  resulting  therefrom;  but  if  the 
uch  damages  cannot  Justly  and  equitably  be  assessed  on  the  real 
Lbove  provided,  then  the  said  commissioners  shaU  only  assess  such 
22N.Y.8.no.4— 28 
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proportion  tbereon  as  in  their  opinion  will  be  equitable  and  Just,  and  tilie 
ance  thereof  they  shall  assess  or  order  to  be  paid  by  a  general  tax  upon 
village,  provided  said  balance  does  not  exceed  the  sum  of  1^50,000,  and  i 
balance  shall  thereupon  become  a  cliorge  upon  said  village,  and  shall  be  a<3 
to  and  raised  with  the  next  general  assessment  or  tax  levy  for  village 
pof?cs,  and  the  same  shall  be  payable  to  the  persons  entitled  thereto,  as  i 
as  the  same  shall  be  collected  as  above  provided." 

Section  56  provides  for  the  collection  of  asBesBments  for  public 
provements;  if  the  assessment  is  not  paid,  that  the  land  be  sold 
that  the  trustees  may,  at  their  option,  sue  for  the  same  in  a  c 
action.  No  provision,  however,  is  made,  as  in  the  charters  of  bc 
municipal  corporations,  for  the  village  buying  the  property  in  c 
there  are  no  bidders  willing  to  pay  the  assessment  upon  it,  thus 
suring  a  sale  and  the  collection  of  the  assessment  It  will  be  a 
that  the  law  proyides  that  the  compensation  shall  be  i>aid  to  la 
owners  out  of  moneys  raised  by  a  special  tax  or  sBsessment,  wb 
may,  in  the  discretion  of  the  commissioners,  be  placed  wholly  n; 
a  limited  area  and  number  of  people,  or  may  in  part  be  raised  b 
general  tax  or  assessment  The  constitutional  validity  of  a  la^ 
to  be  tested,  not  by  what  has  been  done  nnder  it,  but  by  what  nc 
by  its  authority,  be  done.  Btuart  v.  Palmer,  74  N.  Y.  183, 188. 
we  have  seen,  under  this  law  the  assessment  to  raise  money  to  ; 
for  the  land  to  be  taken  in  these  proceedings  may  be  levied  upo 
limited  area,  and  we  must  test  the  sufficiency  of  the  law  upon 
assumption  that  the  assessment  is  to  be  levied  and  apportioned  u] 
a  limited  area.  Indeed,  the  resolution  passed  by  the  trustees  to 
itiate  these  proceedings  provides  for  an  assessment  upon  a  limi 
area  of  property  and  number  of  people.  After  providing  for 
extension  of  the  street  in  question,  and  announcing  that  the  la 
necessary  are  appropriated  therefor,  and  setting  forth  the  nai 
of  the  persons  whose  lands  said  street  will  cross,  it  also  sets  fc 
the  names  of  the  persons  whose  lands  and  property  will  be  benef 
by  such  extension.     They  then  further  proceed  as  follows: 

"Uesolved,  further,  that  the  damages  and  expense  for  the  extension,  la, 
out,  and  opening  of  said  South  Market  street  as  aforesaid  as  the  commisslo 
hereafter  appointed  by  the  court  may  determine  shaU  be  assessed  and  aj] 
tioned  on  the  real  property  in  said  village,  owned  by  the  persons  li 
hereinbefore  named,  and  hereby  deemed  Ukidy  to  be  benefited  thereby." 

It  is  contended  that  the  commissioners  are  tbe  ones  to  detem 
who  are  to  be  assessed,  and  whether  a  portion  of  the  expense  si 
be  assessed  upon  the  village  generally,  and  that  any  determinal 
by  the  trustees  is  of  no  consequence.  There  is  an  apparent  ooni 
in  section  48  as  to  who  shall  determine  how  the  expense  shall 
assessed.  I  i^all  not  attempt  to  reconcile  the  different  porti 
of  the  section  with  each  other,  or  determine  whether  the  trusi 
or  the  commissioners  are  to  determine  the  area  over  which  the 
sessment  shaU  be  spread.  I  have  quoted  the  resolution  to  d 
the  intention  of  the  village  authorities  to  confine  the  assedsmen 
a  limited  area,  and  to  a  limited  number  of  people;  and,  as  we  h 
already  seen,  the  statute  is  so  worded  that  assessments  can  \h 
limited,  and  the  collection  of  the  assessments  so  imposed  is 
means  provided  to  make  compensation  for  property  taken.  I  do 
think  that  such  a  law  provides  '^a  certain  and  definite  and  adeqt 
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flource  and  maimer  of  payment^  99  N.  Y.  677,  2  N.  E.  Bep.  t>43. 
A  remedy  for  compensation,  contingent  upon  the  realization  of  a 
fund  from  taxation  for  benefits  within  a  limited  assessment  dis- 
trict, does  not  meet  the  constitutional  requirements.  Sage  v. 
Brooklyn,  89  N.  Y.  189-196.  A  local  special  assessment  imposed 
on  lands  adjoining  those  taken  for  raising  the  money  required  to 
make  payment  therefor  is  not  a  sufficient  provision  for  compensa- 
tion to  comply  with  the  requirements  of  the  constitution.  It  is  not 
certain,  definite,  or  adequate,  and  does  not  provide  payment  with- 
out any  unreasonable  delay,  and  any  one  at  all  familiar  with  the 
making  and  collection  of  assessments  for  municipal  improvements 
must  be  aware  that  payments  dependent  thereon  are  uncertain  and 
very  apt  to  be  unreasonably  deferred.  Chapman  v.  Gates,  54  N.  Y. 
132.  I  do  not  think  it  necessary  to  consider  the  other  questions 
raised  by  this  appeal,  but  that  for  the  reasons  already  given  the  or- 
der of  the  special  term  appealed  from  should  be  reversed,  the  motion 
for  the  appointment  of  commissioners  denied,  with  |10  costs,  and 
with  |10  costs  of  this  appeal,  and  printing  and  other  disbursements. 
Let  an  order  be  entered  accordingly.    All  concur. 


(67  Hun,  611.) 

TROY  MANUF'G  CO.  et  aL  v.  STAR  KNITTING  CO. 

(Supremo  CJourt,  General  Term,  Third  Department    February  15,  1803.) 

Action  on  Bond—Brbach  of  Conditions. 

A  member  of  an  unincorporated  association  of  manufacturers,  whose  ob- 
ject was  "to  protect  and  advance  Hie  Interests  of  Its  members,**  signed  a 
bond  conditioned  that  he  would  "stand  to  and  abide  by  the  constituuou  of 
said  association  and  any  amendments,  alterations,  and  additions  that  may 
be  lawfuUy  made  thereto,  or  any  constitution  that  may  be  substituted  In 
place  of  the  original  and  first  one  adopted."  Afterwards  aU  the  members 
of  said  association  Individuaily  Joined  another  larger  association,  whose 
constitution  provided  that  for  any  breach  of  its  provisions  the  offending 
member  should  forf^t  his  bond  to  the  first  association.  ffeM,  that  a  vio- 
lation of  the  constitution  of  the  second  association  did  not  constitute  a 
breach  of  the  conditions  of  the  bond,  since  the  act  of  the  individual  mem- 
bers In  Joining  the  second  association  did  not  operate  as  an  amendment  to 
the  constitution  of  the  first  association. 

Appeal  from  circuit  court,  Albany  county. 

Action  by  the  Troy  ManufSrCturing  Company  and  others  against 
the  Star  Knitting  Gomx)any  on  a  bond  to  recover  a  penalty  of 
$6,000  as  liquidated  damages  for  nonperformance  of  its  conditions 
relating  to  the  payment  of  wages  to  its  employes  and  assisting  other 
corporations  in  the  event  of  strikes,  etc.  Plaintiffs  were  nonsuited, 
and  they  appeal     Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBBXCE;  J  J. 

Doyle  &  Fitts,  (Charles  F.  Doyle,  of  counsel,)  for  appellants. 

E.  W.  Douglas,  (Edwin  Countryman,  of  counsel,)  for  respondent 

PUTNAM,  J.  At  the  trial,  on  the  opening  by  plaintiffs'  counsel. 
Hie  c(»nplalnt  was  dismissed  on  the  ground  that  it  did  not  state  a 
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canse  ot  action,  and  the  qnestion  for  consideration  is  whether 
trial  judge  reached  a  correct  conclusion  in  his  constructioii  of 
pleading.  The  facts  stated  in  the  complaint,  as  far  as  necessar 
detail  them,  are  as  follows:  The  plaintiffs  and  defendant^  manTi 
turers  of  knit  goods,  doing  business  in  Ck^oes  and  Waterford 
January  or  February,  1886,  formed  an  association  called  I 
Goods  Manufacturers'  Association  of  Cohoes  and  Waterford, 
adopted  a  constitution  and  by-laws,  of  which  two  articles  are  set 
in  tlie  complaint,  viz.: 

"Art  2.  Its  object  is  by  union  and  concert  of  action  to  protect  and  adv 
the  interests  of  its  members."  "Art  10.  Each  manufacturer,  firn: 
corporation  shaU  execute  a  bond  to  the  otiier  members  of  this  as8ociati( 
the  sum  of  five  thousand  doUars  as  liquidated  damages,  with  the  cond 
tliat  they  will  abide  by  the  requirements  of  this  constitution." 

Thereupon  plaintiffs  and  defendant  executed  each  to  the  oi 
the  bond  or  writing,  a  copy  of  which  is  contained  in  the  compU 
It  recites  the  formation  of  said  association,  and  its  purpose,  wl 
was  to  advance  the  interests  of  all  said  parties  in  said  busii 
the  interests  of  the  employers  and  employes,  and  for  the  purpos 
settling  any  dispute  between  any  of  the  membars,  or  as  bet^ 
them  or  any  of  them  and  their  employes.  In  case  of  any  dis] 
between  the  parties,  gc  any  or  either  of  them,  and  their  emplc 
said  parties  agree  to  submit  such  differences  to  the  committer 
the  said  association.  The  covenants  and  agreem^it  of  the  pai 
contained  in  said  bond  are  as  follows,  viz.: 

'*Tbat  they,  and  each  of  them,  wiU  stand  to  and  abide  by  tlie  constituti< 
said  Knit  Goods  Manufacturers'  Association  of  Cohoes  and  Waterford, 
any  amendments,  alterations,  and  additions  that  may  be  lawfully  made  t 
to,  or  any  constitution  that  may  be  substituted  in  place  of  the  original  and 
one  adopted,  and  wiU  stand  to  and  abide  by  tind  conform  to  the  pilced  t 
paid  for  various  work  and  labor  in  our  miUs  and  business  as  determined 
or  hereafter  by  said  association,  and  wiU  stand  to  and  abide  by  and  earn 
the  decision  of  any  and  all  matters  which  may  be  passed  upon  and  decide 
the  standing  committee  of  arbitration  of  said  association,  or  such  comin 
of  arbitration  as  may  be  selected  under  and  by  virtue  of  the  constitutic 
said  association  as  between  ourselves  or  us  and  our  employes,  or  each  < 
and  our  employes,  or  by  our  said  committee  of  arbitration,  (either  stai 
or  selected  as  above,)  and  any  other  committee  of  arbitration  or  other 
which  may  be  authorized  to  act  by  and  for  our,  and  each  of  our,  respe 
employes,  after  tl^e  same  shaU  be  adopted  by  the  association  in  the  ma 
provided  for  by  its  constitution." 

The  contract  further  provided  that,  in  case  either  party  fallen 
perform  the  covenants  in  said  contract,  the  parties  so  failing 
forfeit  to  the  others  the  sum  of  {5^000  as  liquidated  damagee 
recover  which  sum  this  action  was  brou^t 

Shortly  after  the  organization  of  the  Knit  Goods  Manufactu] 
Association  of  Cohoes  and  Waterford  the  plaintifEs  and  def enc 
also  became  members  of  the  National  Knit  GKx)ds  Manufactui 
Association,  composed  of  the  members  of  said  local  associatio] 
Cohoes  and  Waterford  and  the  members  of  the  local  assodation 
BtiUwater,  Amsterdam,  Schenectady,  and  other  places*  The  Nati 
Association  adopted  a  constitution,  which  was  duly  signed  by 
parties  hereto.     Section  4  of  article  5  thereof  is  as  follows: 
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'*Scc.  4.  Whenever  a  strike  or  lockout  shall  occur  In  any  mill,  and  a  closing 
of  all  the  mills  in  the  local  association  to  which  such  firm  or  corporation 
belongs  shall  be  ordered  by  such  local  association,  a  meeting  of  the  national 
executiye  committee  may  immediately  be  called  by  such  local  association  ac 
such  place  as  may  be  designated  by  the  chairman  of  the  national  ezecutivo 
committee,  and  this  committee  shall  prepare  a  statement  of  the  fact  and 
cause  of  the  strike  or  lookout,  and  certify  such  statement  to  the  other  local 
associations,  who  shall  at  once  proceed  to  rote  whether  they  will  sustain 
such  lockout  by  shutting  down  their  mills  or  otherwise,  as  may  be  satisfactory 
to  the  parties  or  locality  affected  dming  its  continuance;  and  a  vote  of  two 
thirds  of  their  members,  (voting  accord^  to  sets  represented  by  the  local 
association,)  such  votes  properly  authenticated,  shall  be  returned  to  the 
national  executive  committee,  whose  business  it  shall  be  to  count  said  votes, 
aud  if  it  Is  found  that  two  thirds  of  all  the  sets  of  machinery  as  represented 
In  the  Nationnl  Apsoclntion  voted  In  favor  of  the  proposition  submitted,  the 
same  shall  be  binding  upon  all;  and  any  Individual  members  refuging  to  stand 
by  the  same  shall  forfeit  Ills  bond  to  the  loaii  assocl^itlou  of  which  he  is  a 
member,  the  same  as  though  the  local  association  had  ordered  it.** 

A  strike  occurred  in  AmBterdam  on  September  29,  1886,  and  the 
local  association  of  that  city  ordered  a  closing  of  all  the  mills  therein*. 
At  a  subsequent  meeting,  called  by  the  executive  committee  of  the 
l^ational  Association,  and  after  due  proceedings,  it  was  resolved 
that  all  the  mills  represented  therein,  including  those  of  plaintiffs 
and  defendants,  should  be  shut  down  on  October  16,  1886.  The 
local  association  of  Gohoes  and  Waterford,  (hereafter  called  the 
Oohoes  Association,)  by  resolution  duly  passed,  directed  that  the 
mills  operated  by  plaintiffs  and  defendsoit  should  cease  work  at  the 
time  mentioned.  Defendant,  however,  refused  to  shut  down  its 
mill,  but,  on  the  contrary,  continued  to  oi>erate  the  machinery  there- 
in and  to  manufacture  knit  goods.  The  action,  it  must  be  remem- 
bered, was  brought  upon  the  sealed  instrument  claimed  to  have 
been  executed  by  defendant  to  the  plaintiffs,  a  copy  of  which  is 
contained  in  the  complaint,  the  covenants  on  the  x)art  of  the  defend- 
ant and  the  other  parties  thereto,  contained  therein,  being  herein- 
above set  out  The  alleged  breach  of  the  conditions  of  said  bond 
on  account  of  which  the  action  was  brought  was  the  refusal  of  de- 
fendant to  shut  down  its  mill  during  the  strike  of  the  operatives  of 
Schuyler  &  Blood,  of  Amsterdam.  It  will  be  observed,  however,  by 
a  careful  examination  of  the  contract,  that  the  defendant  does  not 
therein  covenant  to  shut  down  its  mUl  on  the  order  of  a  national 
or  local  association  or  otherwise  on  account  of  any  strike.  The  cove- 
nants in  the  bonds  are  "we"  will  abide  by  the  constitution  of  the 
association  and  any  lawful  amendment  or  alteration  thereto,  or 
any  substituted  constitution,  and  will  conform  to  the  prices  to  be 
paid  for  work  established  by  the  association,  and  will  abide  by  and 
carry  out  any  and  all  matters  decided  by  liie  standing  committee 
of  arbitration,  or  such  committee  of  arbitration  as  may  be  selected, 
as  between  ourselves  or  us  and  our  employes,  or  by  our  committee 
of  arbitration  and  any  other  committee  of  arbitration  which  may  be 
authorized  to  act  by  and  for  our,  and  each  of  our,  respective  em- 
ployes. 

I  think  the  trial  judge  was  correct  in  holding  that  plaintiffs  in  the 
complaint  failed  to  show  any  breach  by  defendant  of  any  covenant 
made  by  it  in  said  contract.  The  only  provisions  of  the  constitu- 
tion of  the  Knit  Goods  Manufacturers'  Association  of  Cohoes  and  j 
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Waterford  set  ont  in  fhe  complaint  are  the  two  articles  above  quot- 
ed. The  complaint  does  not  allege  or  show  any  breach  by  defendant 
of  the  covenants  contained  in  the  bond  as  to  said  two  articles  or  any 
other  article  of  the  constitution.  It  is  not  alleged  that  defendant 
has  not  conformed  to  the  prices  for  labor  established  by  the  associa- 
tion, or  has  failed  to  obey  its  decisions  as  to  any  matter  between  the 
members,  or  between  the  members,  or  either  of  them,  and  their  em- 
ployes. In  fact  I  am  unable  to  find  any  breach  alleged  in  the  com- 
plaint by  the  defendant  of  the  covenants  contained  in  the  contract 
and  sealed  instrument  on  which  the  action  is  brought.  By  a  care- 
ful reading  of  the  recitals  as  to  the  purposes  for  which  the  associa- 
tion was  formed,  contained  in  the  bond  in  question,  it  wUl  be  seen 
that  the  object  and  intent  of  the  contract  wa»  to  enforce  obedience 
of  the  members  of  the  association  to  the  decisions  of  its  committees 
as  to  prices,  as  to  disputes  with  each  other,  or  their  or  either  of 
their  employes.  There  is  nothing  in  the  bond  looking  like  a  cove- 
nant on  the  part  of  the  defendant  that  it  would  shut  down  its  ma- 
chinery on  the  order  of  the  association  because  a  local  association  of 
Amsterdam  had  closed  the  mills  of  that  city.  As  I  understand 
plaintiffs'  position,  however,  it  is  not  strenuously  urged  that  any 
breach  of  the  condition  of  the  bond  on  the  part  of  the  defendant  is 
shown  under  the  constitution  and  by-laws  of  the  Cohoes  Association, 
in  force  when  said  bond  was  executed.  But  it  is  insisted  that,  as 
every  member  of  the  Cohoes  Association  subsequently  became  mem- 
bers of  and  adopted  the  constitution  of  the  National  ABsociation, 
such  adoption  effected  an  amendment  of  the  constitution  of  tiie 
former,  and  had  the  effect  of  ingrafting  section  4  of  article  5,  supra, 
thereof,  and  that  hence,  for  a  refusal  of  defendant  to  shut  down  its 
mill  under  the  direction  of  the  National  Association  as  provided  in 
the  said  section,  this  action  can  be  maintained  as  for  a  breach  of  the 
covenants  contained  in  said  bond.  I  think  this  position  of  plaintiff 
is  untenable.  The  Cohoes  Association  is  an'  unincorporated  body 
of  manufacturers,  acting  together,  with  a  constitution  and  by-laws 
adopted  for  its  government  It  is  clear,  in  my  judgment,  that,  to 
amend  its  constitution  and  by-laws,  there  must  be  a  vote  of  its  mem- 
bers, associate  action  in  the  way  pointed  out  by  its  constitution  and 
by-laws.  It  is  also  evident  that  the  action  of  the  individual  mem- 
bers of  the  association  in  joining  as  individuals  and  adopting  the 
constitution  of  the  National  Association,  composed  of  said  individ- 
uals and  members  of  other  local  associations  in  Schenectady,  Am- 
sterdam, Stillwater,  and  other  places,  could  have  no  effect  whatever 
uxx>n  the  constitution.  That  constitution  could  only  be  changed 
by  associate  action.  The  action  of  its  members  in  another  associa- 
tion is  not  associate  action.  If,  however,  the  constitution  of  the 
Cohoes  Association  could  be  changed  by  its  members  joining  the 
National  Association,  in  an  action  against  defendant  on  its  bond, 
previously  executed,  it  was  for  plaintiffs  in  their  complaint  to  allege 
and  show  some  provision  in  the  said  constitution  under  which  such 
an  amendment  could  be  effected.  Defendant  is  only  liable  on  the 
covenants  contained  in  its  bond.  In  substance,  it  agrees  to  pay  as 
liquidated  damages  {5,000  if  it  fails  to  obey  the  constitution  as  it  waB 
at  the  time  the  bond  was  executed,  or  as  it  should4)e  lawfully 
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amended  or  changed.  As  we  have  seen,  it  does  not  appear  that  de- 
fendant has  failed  to  obey  the  constitution  as  it  was  when  he  executed 
the  bond.  It  was  incumbent  on  plaintiffs  to  aUege  in  the  complaint 
facts  showing  that  said  constitution  could  be  lawfully  amended  by 
the  adoption  by  the  individual  members  of  the  association  of  the 
constitution  of  another  and  different  association.  The  plaintiffs, 
in  their  complaint,  fail  to  set  out  any  such  facts.  In  the  absence  of 
such  allegations,  it  is  to  be  presumed  that  the  constitution  of  the 
Cohoes  Aissocialion  could  only  be  amended  in  the  usual  way,  by 
associate  action. 

Other  objections  might  be  suggested  to  the  above-considered  posi- 
tion of  plaintiffs,  but  I  thinlc  it  requires  no  further  discussion. 
Without  considering,  therefore,  the  positions  taken  by  defend;mt 
that  the  bond  in  suit  is  void  as  contrary  to  public  policy,  also  be- 
cause it  was  made  in  restraint  of  trade,  also  because  the  defendant 
corporation  had  no  power  to  execute  it,  I  think  the  trial  judge  was 
right  in  dismissing  the  complaint  for  the  reasons  above  stated,  and 
therefore  that  the  judgment  should  be  affirmed,  with  costs. 

HAYHAM,  P.  J.,  concurs.    HEKBICK,  J.,  not  acting. 


BOUCK  T.  WOLSTON. 

(Supreme  Court,  General  Term,  Third  Department   February  16,  1883.) 

Saijc— Action  for  Prick— Defehbbs—Patmrnt  to  Aornt. 

Plaintiir,  being  the  owner  of  a  half  interest  in  certain  diatt^s,  aUowed 
hds  co-owner  to  seU  them  to  defendant,  but  notified  defendant  that  he 
owned  a  half  interest,  and  that  payment  should  be  made  only  to  him, 
whereupon  defendant  promised  to  protect  his  Interest.  PlaintlfTa  co- 
owner  afterwards  made  some  advances  for  piaintitf,  amounting  to  less 
than  plalntUTs  share  of  the  price  of  the  ctiattels,  and  defendant  paid  the 
co-owner  the  entire  amount  due  on  the  sale.  Edd,  that  such  payment 
did  not  constitute  a  defense  to  a  suit  by  plaintiff  for  his  share  of  the  price, 
since  he  was  entitled,  at  least,  to  the  difference  between  the  advances 
and  his  half  of  the  price. 

Appeal  from  circuit  court 

Action  by  Charles  Bouck  against  Charles  H.  Wolston.  Defendant 
obtained  judgment     Plaintifl  appeaJs.     Beversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRIOK,  J  J. 

Engle  ft  Getter,  (Russell  M.  Johnston,  of  counsel,)  for  appellant 
L.  W.  Baxter,  for  respondent 

PUTNAM,  J.  This  action  was  brought  to  recover  for  straw  sold 
in  the  fall  of  1889.  Defendant^  on  November  20,  1889,  through  his 
agent,  Harvey  Borst,  bought  of  John  Prell  ft  Son,  who  were  work- 
ing plaintiff's  farm  upon  shares,  a  quantity  of  rye  straw,  at  $10  a  ton. 
Prell  informed  BcHrst  that  plaintiff  had  a  half  interest  therein.  The 
latter,  upon  being  informed  of  said  sale,  consented  thereto,  and  the 
straw  was  subs^uentiy  delivered.  It  weired  16  tons  and  224 
pounds,  and,  at  the  contract  price,  amounted  to  f  162.69.  Before 
such  delivery,  plaintiff  informed  defendant,  by  letter,  that  one  half 
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of  the  straw  was  his,  and  requested  the  defendant  to  pay  Prell  but 
one  half  of  the  purchase  price,  and  the  other  half  to  him,  (said 
plaintiff.)  Defendant  answered  plaintiff  that  he  would  protect  his 
interest  in  said  straw.  A  short  time  prior  to  the  sale  of  said  straw^ 
the  Prells  advanced  for  the  plaintiff  about  161,  the  amount  due  from 
him  to  certain  hop  pickers;  plaintiff  agreeing  that,  if  they  would 
pay  said  hop  pickers,  they  could  take  their  pay  out  of  his  share  of 
the  straw  money.  Of  the  {61  advanced  by  the  Prells,  |30  had  been 
paid  back  at  the  time  of  the  delivery  of  the  straw.  In  the  baling 
of  the  straw  the  Prells  incurred  a  necessary  expense  of  tl8.60,  of 
which  plamtiff  was  to  pay  half.  .  Five  dollars  of  this  had  been  paid 
at  the  time  of  the  delivery  of  the  straw.  After  the  straw  had  all 
been  delivered,  the  defendant^  upon  demand  of  said  John  Prell,  paid 
him  in  full  for  all  the  straw, — plaintiff's  share,  as  wdl  as  that  of  the 
PreUs. 

The  evidence  justified  the  conclusion  of  the  referee  that  Mr. 
Bouck  assented  to  the  sale  of  his  interest  in  the  straw  made  by 
John  and  Wilson  PreQ  to  Mr.  Wolston.  The  Prells  assumed  to  act 
as  agent  of  the  plaintiff  in  the  transaction;  and  he,  being  informed 
of  their  act,  ratified  the  sale  they  made.  The  plaintiff,  then,  through 
his  agents,  had  sold  and  delivered  to  the  defendant  his  undivided 
one-half  interest  in  a  quantity  of  rye  straw,  at  the  agreed  price  of 
181.35.  It  is  not  denied  that  Bonds  notified  Wolston  on  February 
10, 1890,  by  letter,  that  he  (Bouck)  was  the  owner  of  said  straw,  and 
that  said  Wolston  was  not  to  pay  the  Prells  therefor,  or  that  said 
defendant,  on  February  11,  1890,  in  answer  to  said  letter  or  notice, 
wrote  that  he  would  protect  plaintiff's  interest  in  the  straw,  or  that 
afterwards,  and  on  March  6,  1890,  the  defendant  paid  the  whcde 
amount  due  plaintiff  to  Mr.  PrelL  It  requires  no  argument  to  show 
that  such  a  payment  is  not  a  defense  to  the  action.  The  defendant 
was  indebted  in  the  sum  of  f  81.35  to  plaintiff,  and  had  been  notified 
by  the  latter  not  to  pay  the  debt  to  Mr.  PrelL  If  the  Prells,  as 
plaintiff's  agents,  had  ever  been  authorized  to  collect  or  receive  this 
money,  it  was  competent  for  plaintiff  at  any  time  to  revoke  such 
authority;  and  the  letter  which  it  is  conceded  that  plaintiff  wrote, 
and  defendant  received,  was  such  a  revocation.  It  is  not  neces- 
sary to  determine  whether  the  conversation  between  Bouck  and 
Prell  in  reference  to  the  money  to  be  advanced  by  the  latter  to  the 
hop  pickers,  and  the  subsequent  advance  of  said  money,  effected  an 
equitable  assignment,  or  a  transfer,  of  an  amount  due  plaintiff  for 
the  straw,  equal  to  the  sum  advanced,  or  not  The  sum  so  advanced 
by  the  Prells  was  fSl,  and  there  was  due  them,  also,  f430  for  baling 
the  straw, — ^in  all,  |35.30.  If  defendant's  contention  is  correct, 
there  was  due  plaintiff  from  defendant,  for  his  interest  in  said  straw, 
after  deducting  the  amount  so  advanced  by  the  Prells,  tlie  sum  of 
$46.05.  I  am  unable  to  see  why  plaintiff  was  not*  entitled  to  a 
judgment  at  least  for  that  suul  llie  agreement  between  plaintiff 
and  Prell  could,  at  the  most,  only  effect  an  assignment  of  $35.30  of 
the  money  in  the  hands  of  defendant  so  due  plaintiff.  Wolston, 
being  notified  by  Bouck  not  to  pay  Prell  for  his  undivided  one  half 
of  the  straw,  could  not,  after  such  notice,  make  such  payment  to 
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Prell  as  plamtiflPs  agent  He  coiild  only  pay  It  to  him  because  he 
(Prell)  was  the  owner  or  legally  entitled  to  the  money.  The  Prells 
could  only,  under  the  agreement  with  plaintiff  claimed  by  them, 
be  entitled  to  such  sum  as  the  plaintiff  owed  them,  viz.  935.30. 
Without  considering  the  other  questions  tnrolved,  it  is  clear  that 
plaintiff  was  entitled  to  a  judgment  for  at  least  {46.05,  and  hence 
the  referee  erred  in  dismissing  the  complaint,  and  directing  judg- 
ment for  the  defendant.  The  judgment  should  be  reversed,  and  a 
new  trial  granted,  with  costs  to  abide  event     All  concur. 


(67  Han,  604.) 

WALSH  V.  FITCHBURG  R.  CO. 

(Supreme  CSonrt  Qeneral  Term,  Third  Department    February  15,  1808.) 

KSOLIOENCB— DaNOBROUS  PRKMIflBfl— TmiNTABLK. 

A  railroad  company  erected  a  turntable  on  an  open  lot  belonging  to  it, 
and  situated  in  a  populous  neighborhood.  People  were  accustomed  to 
pass  through  this  lot,  and  diUdren  used  to  play  there.  The  turntable 
had  no  fastenings  to  keep  it  from  moving,  ai)d  while  some  children  were 
moving  it,  in  play,  one  of  them,  an  infant  of  less  than  six  years,  was  in- 
jtured.  Hdd,  that  the  question  whether  the  company  was  guilty  of  negli- 
gence in  leaving  the  turntable  unfastened  was  for  the  Jury.  Putnam,  J., 
dissenting. 

Appeal  from  special  term,  Bensselaer  county. 

Action  by  James  Walsh.,  infant,  by  Sarah  Walsh,  his  guardian  ad 
litem,  against  the  Fitchburg  Eailroad  Company,  to  recover  damages 
against  the  defendant  for  leaving  a  turntable  exx)osed  on  its  prem- 
ises, in  the  city  of  Troy,  whereby  the  plaintiff,  a  child  of  the  age  of 
five  years  and  nine  months,  who  was  riding  thereon,  was  severely 
injured.     Plaintiff  was  nonsuited,  and  he  appeals.     Beversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEKMCK, 
JJ. 

Townsend,  Boche  &  Nason,  (Henry  T.  Nason,  of  counsel,)  for  ap 
pellant. 
T.  P.  Hamilton,  for  respondent 

HEBRICE,  J.  The  defendant,  for  the  purpose  of  turning  its 
engines  around,  constructed  a  turntable  upon  a  large  vacant  piece 
of  property  belonging  to  it, — ^a  block  of  ground  surrounded  by  streets. 
One  side  of  the  lot  within  which  the  turntable  was  located  was 
open  and  unf enced  for  a  distance  of  over  500  feet.  The  other  sides 
were  fenced,  or  partially  so;  but  the  fences  had  openings  in  them, 
tlurough  which  people  could  pass  and  repass,  and  people  had  for  some 
time  prior  to  the  accident  in  question  been  accustomed  to  go  through 
the  premises,  using  them  as  a  short  cut  from  one  street  to  another. 
It  was  a  place  also  frequented  by  children,  and  to  a  considerable  ex- 
tent overgrown  with  grass  and  weeds.  The  turntable  was  a  suitable 
one  for  the  purpose  for  which  it  was  constructed,  but  had  no  lock, 
catchy  bolt,  bar,  fastening,  or  appliance  to  hold  it  fast  when  not  in 
use,  or  to  stop  it  when  in  motion,  or  to  prevent  strangers  from  using 
it  It  moved  easily.  Children  from  the  vicinity  had  played  with  it 
and  upon  it,  from  time  to  time,  before  the  occurrence  of  the  acci-  c 
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dent  which  is  the  foundation  of  this  action;  some  taming  it,  othera 
riding  upon  it  The  flagman's  house  was  in  sight  of  the  turntable. 
It  could  be  seen  by  the  flagman  and  other  employes  of  the  defend- 
ant. The  plaintiff  resided  in  a  house  about  300  feet  distant  from 
Che  turntable.  The  plaintiff,  a  boy  about  five  years  and  nine 
months  old,  was  at  the  time  of  the  accident  playing  with  and  upon 
the  table,  in  company  with  several  other  children.  One,  a  lad 
about  15  years  of  age,  was  turning  the  table.  Some  other  boys  were 
upon  the  table,  ridiing;  among  them,  the  plaintiff.  It  seems  that 
by  the  revolving  of  the  turntable  the  plaintiff's  leg  was  caught  be- 
tween the  fixed  rail  of  the  roadbed  and  the  rail  upon  the  turntable^ 
and  the  flesh  badly  mangled  and  torn. 

I  think  the  case  should  have  been  submitted  to  the  jury.  In  an 
action  for  an  injury  founded  upon  negligence,  contributory  personal 
negligence  cannot  be  attributed  to  a  child  of  very  tender  years. 
There  must  also  be  concurring  negligence  on  the  part  of  the  parenta 
or  guardians;  and  it  is  not  per  se  negligence  to  allow  children  to* 
play  in  the  street  It  may  or  may  not  be  negligence,  depending 
upon  circumstances.  It  is  for  the  jury  to  determine.  Kunz  v. 
City  of  Troy,  104  N.  T.  344,  10  N.  E.  Rep.  442.  As  to  the  liability 
of  the  defendant,  it  appears  to  me  that  the  case  of  Lynch  v.  Nurdin,  1 
AdoL  &  E.  (N.  S.)  29,  is,  in  principle,  applicable  to  this  case,  although 
there  are  some  points  of  difference.  In  that  case  the  defendant's 
servant  left  his  horse  and  cart  in  the  open  street,  at  the  door  of  a 
house  within  which  the  servant  remained  for  about  half  an  hour. 
After  the  servant  had  been  in  the  house  about  a  quarter  of  an 
hour,  the  plaintiff^  a  child  between  six  and  seven  years  of  age, 
with  several  other  children,  came  along,  and  began  to  play  with 
the  horse,  and  to  climb  into  the  cart,  and  out  of  it  While  the 
plaintiff  was  getting  down  from  the  cart,  another  boy  made  the 
horse  move,  in  consequence  of  which  the  plaintiff  fell  down  from  the 
cart,  one  of  its  wheels  passing  over  his  leg,  and  he  was  seriously  in- 
jured.    The  court,  in  that  case,  among  other  things,  said: 

'It  is  urged  that  the  mischief  was  not  produced  by  the  mere  negligence  of  the 
servant,  as  asserted  in  the  declaration,  but,  nt  most,  by  that  negUgence  in 
combination  with  two  other  active  causes,— the  advance  of  the  horse  in  con- 
sequence of  his  being  excited  by  the  other  boy,  and  the  plaintlfrs  Improper 
conduct  in  mounting  the  cart,  and  so  committing  a  trespass  on  the  defend- 
ant's chattel.  On  the  former  of  these  two  causes,  no  great  stress  was  laid, 
and  I  do  not  apprehend  that  It  can  be  necessary  to  dweU  at  any  length;  for 
if  I  am  guUty  of  negligence  In  leaving  anything  dangerous  In  a  place  wlier» 
i  know  it  to  be  exfi^mely  probable  that  some  other  person  wm  unjustlflar 
bly  set  it  in  motion,  to  the  injury  of  a  third,  and  if  that  injury  should  be  so 
brought  about,  I  presume  that  the  sufferer  might  have  redress  by  action 
against  both  or  either  of  the  two,  but  unquestionably  against  the  first" 

The  court,  in  discussing  the  distinction  between  the  willful  act 
done  by  a  person  who  deliberately  plants  a  dangerous  weapon  in 
his  grounds,  with  the  design  of  deterring  trespassers,  and  the  mere 
negligence  of  a  servant  in  leaving  his  cart  in  the  open  street,  says: 

"But  between  willful  mischief  and  gross  negligence  the  boundary  line  Is 
hard  to  trace;  I  should  rather  say,  impossible.  The  law  runs  them  into 
each  other,  considering  such  a  degree  of  negUgence  as  some  proof  of  maUce. 
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It  is  then  a  matter  strictly  wltbln  the  proTince  of  a  Jury  deddlng  on  the 
circumstances  of  each  case.  They  would  naturally  inquire  whether  the 
horse  was  vicious  or  steady;  whether  the  occasion  required  the  servant  to  be 
so  long  absent  from  his  charge,  and  whether,  In  that  case,  no  assistance 
could  have  been  procured  to  watch  the  horse;  whettier  the  street  was  at 
that  hour  likely  to  be  clear,  or  thronged  with  a  noi^y  multitude^  espe- 
cially, whether  large  parties  of  young  children  might  be  reasonably  expected 
to  resort  to  the  soot  If  this  last-mentioned  fact  were  probable,  it  would  be 
hard  to  say  -that  a  case  of  gross  negligence  was  not  fully  established.** 

So  far  as  I  know,  the  principle  of  ttaat  case  has  never  been  oyer- 
ruled.  While,  in  the  case  referred  to,  the  cart  waa  left  in  the  pub- 
lic street,  and  in  the  case  at  bar  the  turntable  was  upon  the  private 
property  of  the  defendant,  yet  the  defendant  had  permitted  the 
public  to  use  it  as  a  thoroughfare;  people  passed  and  repassed 
through  it;  teams  went  upon  it;  children  played  within  it.  In 
Barry  v.  BaUroad  Co.,  92  N.  Y.  289,  when  the  public  had  for  a  long 
time  been  in  the  habit  of  crossing  the  tracks  of  the  defendant  to 
reach  points  beyond  such  tracks,  the  court  said: 

"There  can  be  no  doubt  that  the  acquiescence  of  the  defendant  for  ao  long 
a  time  in  the  crossing  of  the  tracks  by  pedestrians  amounted  to  a  license  and 
permission  by  the  defendant,  to  aU  persons,  to  cross  the  tracks  at  this  point 
These  drcumstnnces  imposed  a  duty  upon  the  defendant,  in  respect  to  persons 
using  the  crossing,  to  exercise  reasonable  care  in  the  movement  of  its  trains." 

The  mere  fact  that  the  turntable  was  on  private  property  does 
not,  it  seems  to  me,  determine  the  question.  Private  property  may 
be  so  situated  as  to  invite  people  upon  it.  It  may  have  that  in  or 
uix)n  it  that  will  allure  or  entice  people  to  enter  it;  and,  if  so,  the 
owner  must  see  to  it  that  by  no  negligence  of  his  are  the  people  he 
invites  or  entices  upon  his  premises  injured.  I  think  there  are  no 
cases  where  the  owner  of  property  has  placed  it  so  as  to  invite  or 
entice  people  to  enter  or  use  it,  and  has  not  been  held  liable  for  in- 
juries resulting  from  a  want  of  care  on  his  part  in  the  management, 
control,  OF  efficient  guarding  of  anything  thereon  calculated  to  pro- 
duce injury.  McAlpin  v.  Powell,  70  N.  Y.  126,  was  a  case  where 
a  diild  went  out  of  a  window  upon  a  platform  of  a  Are  escape,  and 
the  trajKloor  in  the  platform,  being  insecurely  fastened,  gave  way. 
The  child  was  precipitated  below,  and  killed.  The  court  said  the 
deceased  had  no  right  to  go  upon  the  platform,  and  was  there  for  no 
Intimate  purpose.  The  proof  showed  that  children  were  not  accus- 
tomed to  go  there.  It  bore  no  indication  that  it  was  designed  for 
general  use,  and  furnished  no  invitation  or  attraction  to  young 
children,  any  more  than  the  roof  of  a  stoop  or  piazza  which  projects 
under  the  window  of  a  dwelling  house,  and  is  easy  of  access  to  per- 
sons in  the  vicinity.  The  court,  speaking  of  the  case  of  Lynch  v. 
Nurdin,  says: 

"But  there  is  a  dear  distinction  between  such  a  case,  where  the  infant  was 
lawfully  in  the  highway,  which  it  has  the  right  to  travel  and  use,  and  when 
the  blamable  carelesBness  of  the  defendant  tempted  the  child  to  amuse  him- 
self with  an  empty  cart  and  a  deserted  horse,  and  a  case  where  he  is  palpably 
Inyadlng  the  premises  of  another,  and  Is  a  mere  trespasser." 

The  case  of  Larmore  v.  Iron  Co.,  101  N.  Y.  391,  4  N.  E.  Eep.  752, 
turned  upon  the  principle  that  a  person  owes  no  legal  duty  to  one 
who  comes  upon  his  premises  witiiout  authority  or  invitation,^which 
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required  him  to  keep  machinery  in  repair.  Miller  y.  Woodhead,  104 
N.  Y.  471, 11  N.  E.  Bep.  57,  where  a  cliild,  who  was,  with  its  mother, 
visiting  at  the  time,  crawled  out  of  a  window,  and  fell  through  a  sky- 
light, and  was  injured.  The  court  said  the  roof  or  skylight  was  not 
a  dangerous  structure,  and  the  defendant  had  given  no  invitation, 
and  issued  no  license,  express  or  implied,  to  the  plaiutifl,  to  go  upon 
the  roof.  Splittorf  v.  State,  108  K  Y.  205,  15  N.  E.  Rep..  322.  The 
state  had  erected  a  bridge  upon  its  own  lands  for  the  use  of  persons 
navigating  the  canal.  It  was  not  dangerous  in  itself.  It  was  suf- 
ficient and  safe  for  the  purpose  for  which  it  was  intended.  No  en- 
ticement or  allurement  to  x>eople  generally  to  -poBB  over  the  bridge 
was  held  out  The  statute  made  it  a  misdemeanor  for  citizens  not 
navigating  the  canal  to  Use  the  bridge.  In  all  these  cases  it  will 
be  observed  that  the  question  of  in^tation,  enticement,  or  allure- 
ment was  absent.  The  questions  of  how  one  can  use  his  own  prop- 
erty, what  he  can  place  upon  it,  and  whether  adequate  precautions 
have  been  taken  to  protect  people  from  injury,  always  depend  uxx)n 
circumstances.  What  may  be  lawful,  what  may  be  safe,  what  may 
be  adequate  care  in  one  case  may  not  be  in  another. 

In  this  case,  while  the  turntable  was  on  the  defendant's  own  land, 
yet  it  allowed  the  public  to  use  that  land  for  many  of  the  purposes 
of  a  highway.  While  situated  in  a  populated  neighborhood,  it  was, 
so  far  as  ease  of  .access  waa  concerned,  substantially  uninclosed. 
It  was,  to  an  extent,  overgrown  with  grass  and  weeds;  a  place  where 
children  of  the  neighborhood  might  naturally  go  for  amusement. 
The  turntable  was  easily  handled,  and,  as  demonstrated  by  this  case, 
and  others,  was,  when  in  motion,  liable  to  inflict  Injury.  Children 
came  there,  from  time  to  time,  to  play  with  it  Under  such  circum- 
stances it  seems  to  me  that  it  was  a  question  for  the  jury  to  say 
whether,  under  aU  the  circumstances,  the  defendant  had  invited,  al- 
lured, or  enticed  the  plaintiff  upon  its  premises,  or  to  play  with  the 
turntable,  and,  if  it  had,  whether  such  turntable  was  left  In  such  a 
condition  as  to  charge  it  with  any  resulting  injury.  For  these  rea- 
sons the  judgment  should  be  reversed,  and  a  new  trial  granted;  costs 
to  abide  the  event 

MAY  HAM,  P.  J.,  concurs  in  result 

PUTNAM,  J.,  (dissenting.)  I  am  inclined  to  concur  In  the  views 
advanced  by  Justice  Fursman  in  granting  defendant's  motion  for  a 
nonsuit,  believing  that  those  views  are  sustained  by  the  authorities 
cited  by  him.  See,  also,  Nicholson  v.  Bailway  Co.,  41  N.  Y.  525.  In 
the  latter  case,  a  party  on  defendant's  premises  by  its  license  was 
injured  by  cars,  not  properly  secured,  being  started  by  a  heavy 
wind,  and  running  over  hiuL  In  the  opinion  of  Chief  Justice  Earl 
(pages  632,  533)  occurs  the  following  language; 

"The  cars  were  lawfully  upon  the  branch  track,  and  the  defendant  had  the 
right  to  have  them  there.  The  defendant  owed  the  intestate  no  active  duty. 
It  owed  him  no  duty  whatever,  except  such  as  every  citizen  owes  another. 
It  had  no  right  to  hitentionaUy  injure  him,  and  would  be  liable  if  it  heedlessly 
or  carelessly  injured  him  whUe  performing  his  business.  It  owed  him  a  duty 
to  abstain  from  Injuring  him,  either  intentionally  or  carelessly^but  it  did  not 
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owe  him  tbe  duty  of  actlYe  TlgJQance  to  see  that  he  wag  not  injured  while  upon 
its  land  merely  by  permiflsion  for  his  own  convenience.  If  the  point  where  the 
intestate  was  killed  had  been  a  public  highway,  *  *  *  or  if  in  any  other 
way  he  tad  been  not  only  lawfully,  but  in  the  exercise  of  a  right,  at  that 
point,  the  defendant  would  have  owed  him  a  duty  to  see  that  the  cars  upon 
the  branch  track  were  properly  secured; .  but,  as  it  was,  they  owed  him  no 
duty,  and  cannot  be  charged,  as  to  him,  with  negligence  in  not  blocking  or 
fastening  the  cars." 

The  above  quotations  show,  I  think,  the  distinetion  between  the 
case  tindep  consideration  and  that  of  Barry  v.  Bailroad  Co.,  92  N.  Y. 
289,  referred  to  in  Jimtice  HEEBICK'S  opinion,  where  deceased  was 
injured  by  active  negligence  on  the  piurt  of  the  defendant.  The 
above  quotations  also  show  the  distinction  between  this  case  and 
that  of  Lynch  v.  Nurdin,  1  Adol.  &  E.  (N.  S.)  28-30.  In  the  latter 
case  the  negligent  act  was  committed  by  the  defendant  on  the  high- 
way. The  plaintiff,  at  the  time  of  the  injury,  was  where  he  had  a 
right  to  be, — on  a  public  street  Here  the  plaintiff  was  injured 
where  he  had  no  right  to  be, — on  defendant's  premises.  He  was 
there  merely  by  its  license.  The  defendant  could  not  injure  him 
by  a  careless  act,  although  on  its  premises  without  right,  but  owed 
him  no  active  duty.  I  think,  as  to  plaintiff,  it  was  not  bound  to 
lock  up  its  turntable.  I  am  therefore  unable  to  concur  in  the  views 
stated  in  Judge  HEKBIOK'S  opinion. 


GRIFFIN  T.  W^HITB. 

(Supreme  Conrt,  General  Ternip  Third  Department  '  Febmary  16.  1888.) 

Patbkts  fob  Invehtions—Ltceksb— Construction  of  Contract. 

Plaintiff,  who  owned  a  patent  for  an  improvement  in  the  running  gear  of 
wagons,  by  a  contract  with  defendant,  who  owned  a  similar  patent,  and  was 
a  manufacturer  of  wagons,  gave  defendant  exclusive  authority  over  both  pat- 
ents, with  full  power  to  grant  licenses  and  sell  rights,  it  being  agreed  that 
for  each  wagon  manufactured  and  sold  by  defendant  he  was  to  pay  plaintiff 
a  certain  amount,  but  for  all  licenses  and  rights  sold  plaintiff  was  to  receive 
one  fourth  of  the  sums  received,  Defendant  had  never  sold  anything  but 
completed  wagons,  but  he  afterwards  commenced  to  make  and  sell  the  run- 
ning gear  alone.  Held,  that  this  was  an  authorized  way  of  granting  licenses, 
and  plaintiff,  for.  each  gear  sold,  was  not  entitled  to  the  amount  agreed  upon 
for  wagons,  but  only  to  one  fourth  of  the  amount  received  for  the  gear,  after 
deducting  the  cost  of  manufacture  and  a  reasonable  profit  on  the  material 
and  labor. 

Appeal  from  circuit  court,  Warren  county. 

Action  by  William  B.  GriflSn  against  J  Hyler  White,  as  surviving 
partner  of  Edward  Joubert  on  a  contract  between  Joubert  &  White  and 
Rennsselaer  Knapp,  which  was  assigned  by  said  Knapp  to  plaintiff. 
On  a  trial  before  the  court  without  a  jury  there  was  a  judgment  for  plain- 
tiff for  part  of  his  demand,  and  he  appeals.     Affirmed. 

The  opinion  of  the  court  below  was  as  follows: 

"KELLOGG,  J.  The  disposition  of  this  case  must  depend  upon  the  construc- 
tion to  be  given  to  the  contract  of  March  9. 1881,  made  between  Rennsselaer 
Enapp  and  Joubert  &  White.  It  would  appear  by  that  contract  or  agreement 
that  Jf napp  owned  at  that  time  some  patent  for  the  improvement  of  buckboard 
baggies,  and  that  Joubert  &  White  also  owned  a  similar  patent,  and  to  combine 
their  patents  and  save  conflict  Joubert  &  White  are  given  ezcluaive  authority 
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over  both  patents,  with  full  power  to  grant  licenaes,  sell  rights  and  territory,  and 
all  things  Incident,  in  no  way  restricted  as  to  price,  but  possessing  all  the  powers 
of  owners  of  the  patents.  It  appears  by  the  evidence  that  at  the  time  of  making 
the  contract  Joubert  &  White  were  manufacturers  of  wagons  for  sale,  having 
their  place  of  business  at  Glens  Falls,  N.  Y.,  and  bad  manufactured  and  sold  the 
buckboard  wagon  under  their  patent,  and  sold  the  same  prior  to  the  agreement, 
and  were  so  manufacturing  and  selling  at  the  date  of  the  afrreement  As  to  all 
licenses  granted  and  rights  and  territory  sold.  Joubert  <&  White  being  interested 
in  getting  the  best  prices  obtainable,  no  limitation  as  to  price  appears  in  the  con- 
tract, but  it  is  contemplated  by  the  agreement  that  Joubert  &  White  might  con- 
tinue the  manufacture  of  wagons,  and  as  to  those  wagons  manufactured  and  sold 
by  them  the  price  to  be  paid  to  Enapp  is  agreed  upon.  As  to  wagons  manufac- 
tured and  sold  by  Joubert  &  White  they  were  to  pay  to  Enapp  $1.35  each  As  to 
licenses  granted  or  rights  and  territory  sold  to  others.  Enapp  was  to  receive  one 
fourth  of  all  sums  obtained.  At  the  time  the  agreement  was  made  Joubert  & 
White  made  and  sold  nothing  but  complete  wagons:  Subsequently,  to  exhibit 
and  to  advertise  the  advantages  or  good  qualities  of  these  inventions  as  applied 
to  the  buckboard  wagon,  and  to  increase  tbe  sale  of  wagons  and  the  invention, 
thev  made,  as  samples,  a  number  of  gear,  which  included  all  of  the  wagon  to 
which  the  invention  attached,  viz.  the  springs,  and  the  board,  in  part  sustained 
by  the  springs.  These  samples,  being  shown  to  other  wagon  makers,  brought 
proposals  to  ouy  this  gear  from  Joubert  &  White,  and  to  this  demand  Joubert 
&  White  gave  attention,  and  thereafter  made  and  sold  the  'gear'  to  the  trade. 
No  doubt,  under  the  contract,  they  had  the  right  to  do  this.  They  had  the 
right  to  use  their  judgment  as  to  the  best  way  and  the  course  most  profitable  to 
adopt  to  preserve  the  reputation  of  their  invention  wholly  embraced  in  this 
'gear,'  and  instead  of  selling  *  territory '  or  the  right  to  make  and  use  the  pat- 
ented parts.— the  gear,— they  might  with  good  reason  conclude  that  the  best 
Interest  of  all  concerned  would  be  best  promoted  by  retaining  control  of  the 
construction,  and  not  take  the  risk  of  a  bad  repute  following  the  imperfect 
construction  by  others.  It  is  apparent  from  the  evidence  that  while  Joubert 
&  White  continued  to  manufacture  and  sell  wagons  with  this  patent  attach- 
ment they  have  built  up  a  considerable  business  in  the  manufacture  and  sale 
of  the  'gear'  also.  It  is  now  contended  by  plaintiff  that  this  'gear'  should  be 
counted  a  'wagon.' and  plaintiff  should  be  paid,  as  the  successor  of  Knapp. 
the  $1.25  stipulated  to  be  paid  by  Joubert  &  White  for  each  wagon  manu- 
factured and  sold  by  them;  and  it  is  contended  that  this  method  adopted  by 
him  is  one  of  the  methods  which  he  had  a  richt  to  adopt  in  the  granting  of 
licenses,  and  that  they  should  only  pay  one  lourth  of  the  sum  received  for 
such  licenses.  It  seems  to  me  that  the  parties  to  the  contract,  in  fixing  the 
price  ($1.25)  to  be  paid  by  Joubert  &  White,  only  contemplated  that  such  sum 
should  be  paid  upon  each  wagon  in  complete  state,  (or  so  far  complete  as  to 
be  properly  termed  a  wagon,)  made  and  sold  by  them;  and  this  clause  of  the 
contract  should  not  be  further  extended.  It  seems  to  me  also  that  the  method 
adopted  by  defendant  to  secure  a  profit  from  the  sale  of  the  patented  part  of 
this  wagon  cannot  be  taken  as  an  attempt  at  an  evasion  of  this  clause  in  the 
contract,  but  was  a-  reasonable  and  proper  mode  of  disposing  of  licenses  to 
use  the  patent  in  the  construction  of  wagons  by  others,  having  a  reasonable 
regard  for  the  maintenance  of  the  reputation  of  the  invention.  This  is  not  an 
action  for  infringement  In  such  an  action  it  would  be  properly  held  that 
the  manufacture  and  sale  of  the  gear  for  the  purpose  of  being  used  in  the 
construction  of  a  wagon  and  in  combination  with  other  parts  of  a  wagon, 
which  is  the  essence  of  this  patent,  would  be  an  infringement  under  the  hold- 
ing in  Wallace  v.  Holmes,  9  Blatchf.  05;  but  the  principle  declared  there  finds 
no  room  for  application  here.  Here  the  only  question  is  whether  payment 
should  be  made  at  one  fourth  of  sum  actually  realized  for  sales  of  such  licenses 
or  at  $1.25  for  each  gear.  The  theory  advanced  by  plaintiff  that  the  basis 
of  one  fourth  affords  opportunity  to  Joubert  &  White  to  defraud  plaintiff; 
that  the  interests  of  Joubert  &  White,  through  this  method,  might  induce  them 
to  reduce  the  price  of  the  royalty  or  license  and  increase  the  price  of  the 
material  and  labor  in  the  'gear,'  and  so  produce  a  small  sum  to  divide,  and  at 
the  same  time  large  profits  to  them,  is  hardly  tenable.  This  might  be  so  if 
Joubert  &  White  nad  the  arbitrary  right  to  determine  for  themselves  the  di* 
vision  to  be  made, — how  much  for  the  license,  and  how  much  for  the  labor 
And  material;  but  obviously  such  is  not  the  case.  Without  doubt  Joubert  & 
White  are  interested  in  selling  the  '  gear '  at  the  highest  possible  price.    That 
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tieoessarily  inclndaB  the  right  to  aae  the  gear  in  the  coDBtraction  of  a  wagOD.  So 
far  their  iDterests  and  the  interest  of  Knapp  or  his  successor  are  identical,  and 
there  the  power  of  Joubert  A  White  to  bind  Knapp  or  his  successor  ceases.  Un- 
•der  the  cod  tract  thev  are  to  pay  one  fourth  of  the  sums  realized  for  the  license. 
«nd  that  is  to  be  determined,  not  by  Joubert  &  White,  but  must  be  based  upon 
the  actual  cost  of  the  construction  of  the  getir  itself.  It  is  not  difficult  to  deter- 
mine on  such  basis  what  sums  are  realized  for  the  patent.  That  actual  cost,  with 
a  reasonable  profit  usual  in  the  trade  upon  such  material  and  labor,  taken  from 
the  sum  realized  upon  the  sale  of  the  gear,  would  fix  with  certainty  the  sum  real- 
ized for  the  patent  or  licenses.  This  mode  of  adiustment  is  consonant  with  the 
spirit  and  terms  of  the  contract,  and  by  it  the  rights  of  all  are  preserved,  and  a 
reasonable  lat'tude  is  given  to  Jo'ibert  &  White  to  exercise  their  discretion  as  to 
the  manner  of  disposing  of  rights  to  use  the  invention  with  a  prudent  regard  for 
its  repute. 

**  It  onl3'  remains  in  this  case  to  determine  what  has  been  realized  by  defendants 
on  sale  of  such  rights  or  licenses  upon  the  basis  indicated.  Too  little  regard  was 
apparently  given  upon  the  trial  to  evidence  which  might  enlighten  the  court  at 
to  the  actual  cost  of  construction  of  the  gear,  oi  as  to  what  is  a  reasonable  trade 
protit.  the  patent  not  being  considered.  No  evidence  was  offered  but  that  of  in- 
terested parties,  and  no  full  and  accurate  details  given.  Counsel,  it  would  seem. 
•did  not  regard  this  as  of  the  utmost  importance.  The  plaintiff  rested  his  case 
without  offering  any  testimony  on  that  point  The  defendant  White  testified 
that  the  actual  cost  of  construction,  including  material  and  labor,  of  all  'gear'  by 
him  sold,  was  at  least  |8  each,  and  that  he  sold  them  for  $9  each.  He  gives  the 
onlT  deuil  testimony  on  this  subject  given  by  any  witness.  Knapp.  the  person 
with  whom  the  contract  was  originally  made,  was  produced  bv  plaintiff  to  con- 
tradict White,  and  he  testifies  that  'he  could  furnish  them,  and  make  a  fair  profit 
on  it,  for  four  dollars  for  the  whole  thing:'  but  his  testimony  lacks  exact  detail, 
and  is  too  loose  to  carry  much  weight.  Besides,  he  testifies  that  be  has  had  noth- 
ing to  do  as  wagon  maker  for  fourteen  years.  Mr.  Qriffln,  the  plaintiff,  is  then 
produced  in  contradiction  of  White,  and  he  says  *they  could  be  made  for  five 
dollars.'  No  details  are  given,  and  whether  he  had  in  mind  superior  facilities  for 
making  is  not  apparent.  They  'conld  be  made'  is  hardly  the  standard  bv  which 
to  measure  the  actual  cost  or  reasonable  cost  of  making  gear  sold  by  defendant. 
It  is  to  be  regretted  that  better  data  were  not  snppiied  to  the  court,  but  it  was  the 
plaintiff's  duty,  having  the  afllrmative.  to  make  this  reasonably  clear.  We  are 
forced  to  accent  the  evidence  of  defendant  White  on  this  subject  as  most  con- 
Tincing  and  reliable.  From  the  evidence  we  conclude  that  the  actual  cost  of 
construction  was  $8,  and  the  actual  sum  on  each  gear  realized  for  the  invention 
or  license  was  $1;  and  under  the  terms  of  the  contract  one  fourth  of  this,  or  25 
cents  on  each  gear  sold,  must  be  paid  to  plaintiff. " 

.  Argued  before  MAYHAM,  P.  J.,  and  PUTHAM  and  HERRICK,  JJ. 

Charles  H.  Griffins,  for  appellant. 
A.  J.  Cherritree,  for  respondent. 

PUTNAM,  J.  I  think  there  should  be  anaffirnianceof  the  judgment 
<»i  the  opinion  of  the  court  below,  with  costs  to  respondent.     All  concur. 


(67  Hun,  690.) 

WITHBRBEB  ▼.  PARia 

(Sapreme  Court,  General  Term,  Third  Department    FebmsEry  16, 1896.) 

SmPPIKO— COHTRAOTS  OF  MaSTBB— LlABILITT  OV  OWHBB. 

Though  the  master  of  a  boat  is  the  agent  of  the  owner,  and  can  bind  him 
for  necessary  repairs  or  expenses  to  enable  the  boat  to  continue  her  Toyage, 
the  owner  is  not  liable  if  the  master  obtains  them  under  a  special  contract  on 
his  own  credit,  or  on  the  credit  of  some  third  person. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Bobbins  M.  Witherbee  against  Charles  R.  Paris,  as  admin- 
iatrator  of  Augustus  Hale,  deceased,  for  money  loaned  the  master  ofa  boat 
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belonging  to  the  estate  of  said  decedent.  From  a  judgment  entered  on  the 
report  of  a  referee  dismissing  the  complaint  on  the  merits,  plaintiff  ap- 
peals.    Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK,  JJ. 

Potter  &  Lillie,  (J.  Sanford  Potter,  of  counsel,)  for  appellant. 
D.  J.  Sullivan,  for  respondent. 

PUTNAM,  J.  The  position  of  the  appellant — ^that  the  master  of  a 
vessel  is  the  agent  of  its  owner,  and  as  such  can  bind  the  owner  lor  nec- 
essary supplies  furnished  to  enable  the  vessel  to  proceed  on  its  voyage — 
is,  I  think,  correct.  Thomas  v.  Osbom,  19  How.  22;  Macy  v.  Whee- 
ler, 30  N.  Y.  240.  Therefore,  ordinarily,  plaintiff  could  recover  fix>m 
defendant,  as  tl^e  owner  of  the  canal  boat  in  question,  the  $100  he  fur- 
nished to  Joseph  Hale,  its  captain;  said  sum  being  advanced  to  pay 
necessary  expenses  to  enable  the  boat  to  continue  its  voyage  to  New 
York.  But  the  authority  of  a  captain  of  a  vessel  to  bind  its  owner  for 
repairs  and  necessary  expenses  of  the  voyage  is  based  on  his  actual  or 
presumptive  agency.  If,  in  fact,  he  does  not  contract  as  agent,  but  ob- 
tains repairs  or  supplies  under  a  special  contract  on  his  own  credit,  or 
on  the  credit  of  some  person  other  than  the  owner,  the  latter  is  not  bound. 
The  doctrine  applicable  in  such  a  case  is  well  stated  in  James  v.  Bixby, 
11  Mass.  89,  as  follows: 

''Where  labor  Is  performed  apon  a  ship  or  any  other  chattel,  the  presumption 
would  naturally  and  legally  be  that  it  was  done,  not  only  for  the  benefit,  but  at 
the  request,  of  the  owner;  and  an  implied  promise  to  pay  would  arise,  which,  in 
law,  would  charge  the  owner  for  a  reasonable  compensation  for  the  work  and 
labor  performed*.  But  the  implication  of  law  may  oe  avoided  by  showing  that 
there  was  an  express  contract  for  the  worls  and  the  compensation,  or  that  the 
work  was  done  upon  the  credit  of  another  person,  without  any  intention  of  re- 
sorting to  the  owners. " 

See  Warner  v.  Miller,  18  Hun.  654. 

In  this  case  the  referee  found  that  the  $100,  to  recover  which  this  ao- 
'  tion  was  brought,  was  loaned  to  William  Guindon;  that  Joseph  Hale, 
the  master  of  the  boat,  received  it  as  his  agent;  and  that  said  money 
was  not  advanced  to,  or  for  the  use  of,  defendant.  If  this  finding  is  sus- 
tained by  the  evidence,  it  is  a  defense  to  the  action,  within  the  authori- 
ties above  cited.  I  think  the  evidence  clearly  sustains  the  conclusions 
of  the  referee.  The  plaintiff  charged  the  $100  to  Guindon,  presented  a 
claim  to  him  for  it,  and  testified  that  he  had  loaned  Guindon  money  be- 
fore. Hale,  the  master,  testified  that  he  obtained  the  money  in  Guin- 
don's  name.  Stock  well,  plaintiff's  derk,  testified  that  arrangements  had 
been  made  with  Guindon  to  advance  the  money.  In  fact,  it  is  difiicult 
to  see  how  the  referee  oould  have  reached  any  other  conduaion  than  he 
did.     The  judgment  should  be  affirmed,  with  costs.     All  concur. 
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<67Hun,4e9.) 
BABCOCE  ▼.  PITCHBURQ  R  00. 

(Supreme  Court,  General  Term,  Third  Department    February  16, 1898.) 

Railroad  Cohpanies—Nboligbnce— Fires. 

A  railroad  company  should  exercise  as  great  a  degree  of  care  to  protect 
the  public  against  damage  by  fire  as  it  exercises  in  favor  of  its  patrons. 

Appeal  from  circuit  court,  Rensselaer  county. 

Action  by  Eliza  Babcock,  administratrix  of  the  estate  of  Fred  Bennett, 
deceased,  against  the  Fitchburg  Railroad  (Company,  for  negligently  caus- 
ing the  death  of  deceased.  There  was  judgment  for  plaintiff,  and  de- 
fendant appeals.     Affirmed. 

Argued  before MAYH AM,  P.  J.,  and  PUTNAM  and  HERRICK,  JJ. 

T.  F.  Hamilton,  for  appelant. 

Townsend,  Roche  <&Nason,  (M.  I.  Townsend,  of  counsel,)  for  respond- 
ent. 

MAYHAM,  P.  J.  This  is  an  appeal  from  a  judgment  entered  upon 
a  verdict  in  favor  of  the  plaintiff.  The  action  was  for  the  alleged  negli- 
gence of  the  defendant  in  the  use  of  a  locomotive  engine  upon  its  rail- 
road, from  which  sparks  were  emitted,  which  it  is  alleged  ignited  pow- 
der in  a  powder  mill,  in  which  plaintiff's  intestate  was  employed,  there- 
by causing  his  death.  This  case  was  before  this  court  at  a  former 
term  on  an  appeal  from  a  judgment  entered  upon  an  order  of  the  trial 
judge  dismissing  the  plaintiff's  complaint.  19  N,  Y.  Supp.  774.  The 
evidence  on  that  appeal  is,  so  far  as  we  can  discover,  in  all  respects  like 
that  contained  in  the  record  on  this  appeal,  and  this  court  then  reversed 
the  judgment,  and  ordered  a  new  trial,  on  the  ground  that  there  were 
two  questions  of  fact  which  should  have  been  submitted  to  the  jury;  one 
whether  the  spark  arrester  on  the  smokestack  of  the  defendant's  locomo- 
tive employed  in  drawing  the  train  of  cars  up  the  grade  past  the  powder 
mill  where  plaintiff's  intestate  was  employed  was  reasonably  safe  and 
suitable  for  the  use  to  which  it  was  applied,  and  whether  there  was  not 
another  and  more  safe  smokestack  and  spark  arrester,  disclosed  by  the 
evidence  to  be  in  use  by  railroad  companies,  and  which  the  defendant, 
in  the  exercise  of  reasonable  care,  could  and  should  have  used,  and  thus 
minimize  the  danger  to  combustible  material  along  its  railroad.  The 
other  question  for  the  jury  was  whether  the  spark  from  defendant's  loco- 
motive ignited  the  powder  and  thus  produced  the  explosion,  which  caused 
the  death  of  plaintiff's  intestate.  This  court  then  adopted  and  applied 
to  this  case  the  rule  laid  down  by  the  court  of  appeals  in  the  case  of 
Steinweg  v.  Railway  Co.,  43  N.  Y.  123.  It  is  now  urged  by  the  ap- 
pellant that  this  court  misconceived  the  effect  of  that  decision,  and  that, 
88  in  that  case,  contractual  relations  existed  between  the  plaintiff  and 
defendant.  The  defendant  owed  a  higher  duty  to  the  plaintiff  to  adopt 
the  best  and  safest  machinery  and  appliances  reasonably  attainable  than 
was  required  of  the  defendant  in  this  case  towards  the  plaintiff's  intes- 
tate. No  authority  is  cited  by  the  learned  counsel  for  the  appellant  to 
sustain  that  proposition.     While  it  is  true  that  the  case  of  Steinweg  v.  ^ 
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Railway  Co.  was  one  between  consignor  and  carrier,  yet  the  cases  referred 
to  by  Folger,  J.,  in  delivering  the  opinion  were  those  arising  between 
railroad  companies  and  strangers  whose  property  was  damaged  by  fire 
dropped  from  a  locomotive.  Field  v.  Railroad  Co.,  32  N.  Y.  346. 
Nor  do  we  see  how  the  contractual  relation  between  a  bailor  and  carrier 
increases  the  obligation  of  the  carriers' beyond  that  which  they  owe  to 
the  general  public  to  guard  against  damage  by  fire.  A  carrier  is  liable 
for  loss  by  negligence;  not  by  virtue  of  any  contract  against  negligence. 
Insurance  Co.  v.  McLoon,  48  Barb.  27.  In  the  absence  of  authority  U> 
the  contrary,  we  see  no  reason  for  holding  a  railroad  company  to  a  greater 
degree  of  care  in  furnishing  safeguards  against  the  escape  of  fire  to  the 
injury  of  its  patrons,  than  they  should  exercise  towards  the  public, 
whose  lives  and  property  are  equally  exposed  to  injury  from  its  negligent 
escape.  On  the  question  as  to  the  origin  of  the  fire  which  produced  the 
ezploeiou  the  jury  found  with  the  plaintiff,  and  we  think  their  finding 
cannot  be  disturbed  as  unsupported  by  evidence.  The  question  of  neg- 
ligence of  the  defendant  in  the  case  under  consideration  was  one  clearly 
raised  by  the  evidence,  and  fairly  submitted  by  the  learned  trial  judge 
to  the  jury,  and  we  see  no  error  committed  by  him  either  in  the  recep- 
tion or  rejection  of  evidence,  or  in  his  charge  or  refusals  to  charge.  Nor 
was  his  refusal  to  set  aside  the  verdict  on  the  motion  of  the  defendant 
error:     The  judgment  and  order  must  therefore  be  affirmed,  with  costs. 

PUTNAM,  J.,  ooncurs  in  result.     HERBICK,  J.,  concms. 


(07  Hun,  SI.) 

SMITH  ▼.  VILLAGB  OF  WHITE  PLAWS. 

(Supreme  Court,  Qeneral  Term,  Second  Department.    Febmaiy  18, 1896.) 

HUKIOIFAL  CORPORATIOWS— CfHAKOB  OF  GrADB  OP  STKBET^ABtrTTIKG  OwiTKB. 

In  the  absence  of  a  Btatute  providing  for  the  award  of  damages  on  aocoant 
of  a  change  in  the  grade  of  a  street,  an  abutting  owner  is  not  entitled  to  auch 
damages,  since  be  has  no  vested  interest  in  the  ^rade  of  such  street  as  estab- 
llshecT  and  changing  the  grade  does  not  constitute  a  taking  of  the  private 
property  of  the  owner. 

Appeal  from  special  term,  Westchester  county. 

Petition  by  Smith  for  the  appointment  of  commissioners  of  appraisal 
to  assess  the  damages  to  petitioner's  property  on  account  of  the  change 
of  grade  of  a  street  on  which  such  property  abuts,  in  the  village  of 
White  Plains.  From  a  judgment  dismissing  his  petition,  Smith  ap- 
peals.    Affirmed. 

Argued  before  PRATT,  CULLEN,  and  BROWN,  JJ. 

Wilson  Brown,  Jr.,  for  appellant. 
H.  T.  Dykman,  for  appellee. 

PRATT,  J.  The  appellant's  coiitention  is  based  upon  the  idea  that 
an  abutting  owner  has  a  vested  interest  in  the  grade  of  a  street  as  estab- 
lished, and  that  a  change  of  grade  is  a  taking  of  private  property.  We 
believe  this  to  be  an  error.     The  right  of  an  abutting  owner  to  recover 
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damages  for  a  change  of  grade  in  a  street  depends  upon  statute,  and  in 
many,  and  perhaps  most,  cities  of  the  state,  does  not  exist.  The  legis- 
lature had  the  power  to  repeal  the  law  of  1883,  in  whole  or  in  part. 
We  do  not  see  that  a  landowner  in  White  Plains  has  any  more  right  to 
complain  that  he  has  lost  the  heneiit  of  the  act  of  1883  than  a  land- 
owner in  Brooklyn  has  that  he  has  never  been  allowed  such  relief.  The 
remedy  provided  for  the  White  Plains  landowner  may  be  imperfect,  but 
for  similar  injuries  property  holders  in  other  localities  have  no  remedy 
whatever.  Dismissing  the  petition  on  the  grounds  set  forth  was  in 
effect  sustaining  a  demurrer.  We  think  there  was  a  trial  of  the  legal 
question.     Order  affirmed,  with  costs.     All  concur. 


MOORE  ▼.  MOORE. 

(Buprena  Court*  Spedal  Term,  Albany  County.    February  10, 1808.) 

L  DiTOROB— R16HT  TO  Diboohttnub  Aonoir. 

The  public  hat  no  each  intereit  in  an  action  for  divorce,  where  no  issue  Is 
raised  as  to  the  legality  of  the  marriage,  as  will  require  the  court,  in  the  ex- 
ercise  of  its  discretion,  to  deny  plaintiff's  application  for  a  discontlnnaDca^ 
&  Sams. 

The  fact  that  the  wife  is  charged  with  adultery  is  no  ground  for  denying 
the  application  so  as  to  enable  her  to  vindicate  her  character,  since  the  vol- 
untary withdrawal  of  the  suit  is  a  confession  of  error  on  the  part  of  the  hna- 
band. 
8.  fiAXX— Cosm. 

On  the  discontinuance  of  such  an  action  the  wife  is  entitled  to  costs,  but 
not  to  counsel  fees,  which  can  be  granted  only  to  enable  her  to  prosecute  or 
defend  such  action. 

Action  by  William  Moore  against  Maria  Moore  for  divorce.  Plain- 
tiff applies  for  leave  to  discontinue  the  action.     Application  granted. 

Stedman,  Thompson  &  Andrews,  for  plaintifiL 
R.  A.  Parmenter,  for  defendant. 

HERRICK,  J.  This  is  an  application  on  the  part  of  the  plaintiff  to 
discontinue  (upon  {>ayment  of  the  costs)  an  action  for  a  divorce,  brought 
by  him  against  his  wife.  The  charge  in  the  complaint  is  adultery. 
The  marriage  is  admitted;  the  adultery  denied;  no  counter  charge  is 
made*  The  defendant  objects  to  the  discontinuance^  and  insists  upon  a 
trial  in  open  court,  that  her  character,  assailed  by  the  bringing  of  the 
action,  may  be  vindicated.  She  also  asks,  if  the  action  be  discontin- 
ued, it  be  upon  the  condition  that,  in  addition  to  the  taxable  oosts,  a 
counsel  fee  be  paid.  An  application  to  discontinue  an  action  is  ad- 
dressed to  the  legal,  not  the  arbitrary,  discretion  of  the  court,  and  to 
justify  a  refusal  there  must  be  some  facts  or  reasons  upon  which  that 
discretion  can  be  based,  and,  if  there  are  none,  then  there  is  no  room 
for  discretion,  and  the  right  to  discontinue  is  absolute.  "Ordinarily  a 
suitor  has  a  right  to  discontinue  any  action  or  proceeding  commenced 
by  him,  and  his  reasons  for  so  doing  are  of  no  concern  to  the  court." 
In  re  Butler,  101  N.  Y.  809,  4  N.  E.  Rep.  518.  But  in  divorce  cases 
it  has  been  held  that  the  public  has  an  interest,  and,   although  not 
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parties  to  the  record,  are  parties  in  interest.  In  Winans  v.  Winans, 
124  N.  Y.  140,  26  N.  E.  Rep.  293,  the  marriage  was  denied,  and  there 
was  consequently  a  question  of  legitimacy.  The  situation  of  the  parties 
there  made  the  questions  involved  questions  of  public  importance. 
Here  there  is  no  question  raised  as  to  the  marriage,  no  question  but  that 
the  defendant  is  a  wife,  and  not  a  concubine.  There  is  no  question  of 
legitimacy.  The  public  undoubtedly  has  an  interest  in  divorce  cases. 
It  has  an  interest  that  families  should  not  be  broken  up,  that  the  mar- 
riage relation  should  not  be  improperly  dissolved;  but  it  has  no  interest 
in  keeping  such  litigation  alive,  or  in  sundering  the  marriage  ties,  but 
rather  the  reverse.  It  seems  to  me  that  public  policy  requires  the  quiet 
and  peaceable  termination  of  such  strife.  A  portion  of  the  public  may 
have  some  curiosity  to  know  whether  the  defendant  has  had  illicit  inter- 
course with  any  one,  but  it  is  not  a  question  of  ^'public  interest,"  in  the 
legal  meaning  of  these  words. 

The  defendant's  contention  that  her  character,  aspersed  by  the  bring- 
ing of  the  action,  should  be  vindicated  by  a  trial  in  open  court,  is  not 
a  valid  contention.  The  plaintiff  could  not  be  compelled  to  proceed. 
All  that  the  court  could  do  would  be  to  dismiss  the  plaintiflPs  complaint 
for  failure  to  proceed  upon  the  case  being  reached  in  court.  Further 
than  that,  the  defendant  ought  to  realiase  that  the  less  the  question  of  a 
woman's  chastity  is  mooted,  the  better  it  is  for  her  reputation.  She 
ought  never  to  bring  before  the  public  the  fact  that  any  question  has 
ever  been  raised  as  to  her  virtue.  The  voluntary  withdrawal  of  the  suit 
is  a  confession  of  error, — is  her  best  vindication.  I  can  see  no  facts  or 
reasons  for  refusing  a  discontinuance  upon  which  discretion  can  operate, 
(In  re  Butler,  101  N.  Y.  310,  4  N.  E.  Rep.  518,)  and  for  that  reason 
it  seems  to  me  the  plaintiff  has  a  legal  right  to  discontinue  his  action. 

As  to  the  terms  upon  which  it  should  be  discontinued,  the  plaintiff 
offers  to  pay  the  costs,  and  I  do  not  see  that  anything  more  can  be  im- 
posed. While  in  actions  for  divorce  costs  are  allowable  in  the  discre- 
tion of  the  court,  yet  that  discretion  is  not  as  to  the  amount  that  shall 
be  allowed,  but  as  to  whether  any  at  all  should  be  allowed,  and,  the 
court  having  exercised  its  discretion  and  granted  costs>  the  provisions  of 
the  Code  determine  the  amount.  It  is  true  that  in  actions  for  divorce 
the  court  may,  under  certain  circumstances,  grant  to  the  wife  a  counsel 
fee  in  order  to  enable  her  to  properly  defend  herself  when  prosecuted. 
This  case  has  been  pending  some  months.  She  has  made  no  applica- 
tion to  the  court  for  a  counsel  fee  to  enable  her  to  protect  herself,  and 
now,  when  she  is  no  longer  called  upon  to  defend  her  rights,  there  is  no 
reason  for  the  court's  exercising  its  discretion  in  that  behalf.  Indeed, 
I  doubt  whether  there  is  now  any  foundation  for  the  exercise  of  such 
discretion.  It  is  a  legal,  not  an  arbitrary,  discretion,  and  is  only  to  be 
exercised  to  enable  a  wife  to  properly  prosecute  or  defend  an  action  for 
divorce,  and  when  there  is  no  longer  any  occasion  to  defend  there  is  no 
necessity  for  a  counsel  fee.  For  these  reasons  the  motion  of  the  plain- 
tiff to  discontinue  should  be  granted  upon  payment  of  the  costs  to  be 
taxed.     Let  an  order  be  entered  accordingly. 
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POTTER  ▼.  UNITED  STATES  NAT.  BANK  et  aL 

(Supreme  Courtp  General  Term,  First  Department.     February  17»  1808.) 

Plsadiho— BrLL  ov  Pabticulars. 

In  an  action  for  an  accounting  and  for  damages  the  complaint  alleged  that 
plaintiff's  assignors,  D.  &  Co.,  were  Wall  street  brokers,  and  owned  over 
18.000,000  of  the  bonds  and  stock  of  the  B.  Telegraph  Co. ;  that  thereafter  D. 
&  Co.  obtained  a  loan  of  $50,000  from  defendant  bank,  to  secure  which  a 
large  block  of  said  company's  stock  was  pledged,  together  with  other  stocks 
and  securities  of  the  fair  market  value  of  $68,000;  that  defendant  bank  and 
the  other  defendants  thereupon  conspired  together  to  call  plaintiff's  loan, 
and  made  a  forced  and  public  sale  of  the  securities  pledged,  thereby  causing 
the  stocks  and  bonds  to  be  sacrificed,  aud  the  market  value  of  the  stocks  and 
bonds  of  the  B.  Telegraph  Co.  to  be  impaired,  thus  destroyiu^  the  credit  and 
business  of  D.  &  Co.,  and  also  of  the  b.  Telegraph  Co..  causing  a  total  loss 
of  the  entire  capital  stock  and  bonds  of  said  company,  amounting  to  $8,800* 
000;  and  asked  for  Judgment  for  tbe  difference  between  the  loan  and  the 
value  of  the  securities  pledged  therefor,  and  alsp  for  $4,000,000  damages, 
caused  by  the  depreciation  of  the  stock  and  bonds  of  the  B.  Telegraph  Co. 
Held,  that  defendants  were  entitled  to  a  bill  of  particulars  showing  the  alleged 
market  value  at  the  time  of  the  sale  of  each  of  the  securities  sold,  and  show- 
ing the  nature  and  facts  of  tbe  alleged  conspiracy,  and  how  the  sale  of  the 
pledged  securities  caused  a  loss  to  plaintiff  of  $4,000,000. 

Appeal  from  special  term,  New  York  county. 

ActioD  by  Henry  M.  Potter,  as  assignee  of  Anthony  W.  Dimock, 
against  the  United  States  National  Bank,  Logan  C.  Murray,  Evan  G. 
Sherman,  and  John  J.  McCook.  Defendant  Murray  moved  for  a  "bill 
of  particulars,  showing  the  alleged  market  value  of  each  of  the  securities 
sold  by  the  United  States  National  Bank  at  the  time  they  were  sold,  and 
showing  the  nature  and  facts  of  the  allied  collusion  and  conspiracy  be- 
tween me  and  the  other  defendants,  and  how  such  sale  by  the  said  bank 
of  securities  of  the  par  value  of  $65,000  caused  the  allied  loss  and  dam- 
age of  $4,000,000  to  the  plaintiff's  assignors."  From  an  order  granting 
such  motion,  plaintiff  appeals.     Affirmed. 

The  complaint  referred  to  in  tbe  opinion,  omitting  the  formal  parts,  was  as 
follows: 

"That  on  and  before  the  15th  day  of  May,  A.  D.  1884.  Anthony  W.  Dimock  and 
Arthur  V.  Dimock  were  copartners  doing  business  as  bankers  and  brokers  at  No. 
2  Wall  street,  in  the  city  of  New  York,  under  the  firm  name  of  A.  W.  Dimock  & 
Co.  That  at  tbe  time  aforesaid  the  said  Anthony  W.  Dimock  was  the  president, 
and  said  firm  of  A.  W.  Dimock  &  Co.  was  the  principal  stockholder,  of  the 
Bankers'  &  Merchants'  Telegraph  Company,  a  corporation  created  and  existing 
under  the  law  of  the  state  of  New  York,  having  a  capital  stock  of  three  million 
dollars,  with  auxiliary  companies  in  the  states  of  Massachusetts,  Rhode  Island, 
Connecticut,  New  Jersey,  Pennsylvania,  Maryland.  Ohio,  Indiana,  and  Michigan. 
and  also  in  the  District  of  Columbia,  and  elsewhere.  That  said  Bankers'  <&  Mer- 
chants' Telegraph  Company  had  prior  to  said  date  expended  in  constructing  its 
line  of  telegraph,  in  purchasing  frauchises  and  leases,  in  obtaining  contracts,  and 
in  maintaining  and  improving  its  lines  of  telegraph,  over  four  millions  of  dollars, 
and  had  built  up  an  extensive  and  prosperous  telegraph  business  throughout  the 
territory  mentioned,  and  had  become  aj^owerf  ul  rival  and  competitor  of  the  other 
telegraph  companies  of  the  country.  That  the  said  A.  W.  Dimock  &  Co.  had  in- 
vested in  the  stock  and  bonds  of  said  Bankers'  &  Merchants'  Telegraph  Company 
over  three  millions  of  dollars,  and  on  said  15th  day  of  May.  A.  D.  1884.  were  tbe 
owners  and  holders  of  twenty-two  thousand  and  thirty  shares  of  said  capital 
stock,  of  the  par  value  of  one  hundred  dollars  per  share,  and  of  nine  hundred  and 
seventy  of  the  bonds  of  said  company  of  the  denomination  of  one  thousand  dol- 
lars each:  on  which  day  the  market  price  of  said  stock  was  about  one  hundred 
and  nineteen  dollars  per  share,  and  the  market  price  of  said  bonds  about  eight 
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hundred  dollars  each.  That,  owing  to  the  relation  between  said  Anthony  W. 
Dimock  and  said  firm  of  A.  W.  Dlmock  &  Co.  and  said  Bankers'  &  Merchants' 
Telegraph  Company,  any  serious  impairment  of  the  financial  condition  and  credit 
of  said  tirm  or  of  said  A.  W.  Dimock.  individually  woald  almost  necessarily  cor- 
respondingly affect  the  credit  and  condition  of  said  Bankers'  &  Merchants'  Tele- 
graph Company.  That  on  and  immediately  prior  to  said  15th  day  of  May,  A.  D. 
18b'4.  there  existed  a  feverish  and  excited  state  of  the  market  for  stock,  bonds, 
and  other  securities  in  the  city  of  New  York,  and  of  the  public  mind  in  regard  to 
business  men,  corporations,  and  enterprises,  by  reason  of  which  any  circamstance 
calculated  in  any  manner  to  affect  injuriously  the  standing  and  credit  of  any  per- 
son, firm,  or  corporation  was  peculiarly  likely  and  almost  certain  to  have  a  dis- 
astrous effect  upon  such  person  or  corporation.  That  on  the  15th  day  of  April, 
1884.  said  firm  of  A.  W.  Dimock  &  Co.  had,  in  the  ordinary  course  of  its  business, 
obtained  from  the  defendant  the  United  States  National  Bank  a  loan  of  fifty 
thousand  dollars,  which,  by  its  terms,  fell  due  August  18.  1884,  to  secure  which 
it  had  originally  pledged  to  said  bank  two  hundred  shares  of  the  stock  of  said 
Bankers'  &  Merchants'  Telegraph  Company,  two  hundred  shares  of  the  stock  of 
the  Delaware.  Lackawanna  &  Western  Railroad  Company,  two  hundred  shares 
of  the  stock  of  the  Missouri  Pacific  Railroad  Company,  and  fifteen  thousand  dol- 
lars of  Central  Iowa  Railroad  Company,  Illinois  Division,  first  mortgage  bonds: 
but  afterwards,  and  before  said  13th  day  of  May,  A.  D.  1884,  had,  with  the  con- 
sent of  said  bank,  substituted  in  place  of  said  two  hundred  shares  of  Missouri 
Pacific  Railroad  stock  twenty  thousand  dollars  of  the  first  mortgage  bonds  of  the 
Ohio  Southern  Railroad  Company,  so  that  on  said  last- mentioned  date  said  bank 
held  as  security  as  aforesaid  all  of  said  securities  originally  pledged  except  said 
Missouri  Pacific  Railroad  stock,  together  with  said  Ohio  Southern  Railroad  Com- 
pany's bonds*  the  market  price  and  value  of  which  stock  and  bonds  so  held  was 
such  on  said  last-mentioned  day  that  they  constituted  and  were  ample  eecority 
for  said  loan  of  fifty  thousand  dollars,  and  there  was  no  ground  or  warrant  what- 
ever for  the  call  or  termination  of  said  loan,  or  the  appropriation  or  sale  by  said 
bank,  of  said  stocks  or  bonds,  or  any  of  them,  pledged  to  said  bank  as  aforesaid. 
That  all  the  facts  and  circumstances  hereinbefore  stated  and  set  forth  were  well 
known  to  all  of  the  said  defendants,  the  said  United  States  National  Bank,  Logan 
0.  Murray,  Evan  C.  Sherman,  and  John  J.  McCook,  on  and  before  said  15th  day 
of  May,  A.  D.  1884.  That  nevertheless  the  said  defendants,  the  United  States 
National  Bank,  Logan  C.  Murray.  Evan  G.  Sherman,  and  John  J.  KcCook»  on  or 
about  said  last- mentioned  date,  well  knowing  all  the  facts  aforesaid,  and  espe- 
cially well  knowing  the  probable  effect  of  a  forced  and  public  sale  of  said  stocks 
and  bonds  so  pledged  as  security  for  said  loan  npon  the  credit,  standing,  and 
business  of  said  firm  of  A.  W.  Dimock  &  Co.,  and  of  said  Bankers'  &  Merchaatt' 
Telegraph  Company,  and  with  the  intent  and  for  the  purpose  of  impairing  and 
destroying  the  credit,  standing,  and  bnstness  of  said  firm,  and  of  impairing  the 
market  value  of  the  stock  and  bonds  of  said  Bankers'  &  Merchants'  Telegraph 
Company,  of  embarrassing  its  business  operations,  and  of  causing  its  final  ae- 
Btruction.  maliciously  and  illegally  agreed,  colluded,  and  combined  with  each 
other  and  with  certain  other  persons  whose  names  the  plaintiff  cannot  at  present 
ascertain  to  cause,  under  pretext  of  an  unwarranted  call  and  demand  of  payment 
of  said  loan  of  fifty  thousand  dollars  by  said  bank,  the  public  sale  and  sacrifice  of 
said  stocks  and  bonds  so  held  by  said  bank,  the  depreciation  of  the  market  Talae 
of  the  same  and  of  the  stock  and  bonds  of  said  Bankers'  A  Merchants'  Telegraph 
Company,  the  embarrassment  of  its  operation,  and  final  destruction  and  the  finan- 
cial ruin  of  said  firm  of  A.  W.  Dimock  &  Co.  That  in  fact,  in  pursuance  of  said 
malicious  and  illegal  agreement  and  combination,  the  said  hank  did  on  or  about 
said  last- mentioned  date  call  and  demand  payment  of  said  loan  of  fifty  thousand 
dollars,  and  threatened  to  sell  said  stock  and  bonds  of  said  firm,  and  did.  under 
the  false,  unfounded,  and  fraudulent  pretext  aforesaid,  cause  said  stocks  and 
bonds  to  be  publicly  sold  at  auction,  thereby  causing  said  stocks  and  bonds  to  be 
sacrificed  for  less  than  their  fair  value,  and  impairing  the  market  value  of  the 
stocks  and  bonds  of  said  Bankers'  &  Merchants'  Telegraph  Company.  That  the 
effect  of  said  wrongful,  illegal,  and  fraudulent  acts  of  said  defendants  has.  in  fact, 
been  not  only  to  cause  loss  and  damage  to  said  firm  of  A.  W.  Dimock  &  Co.,  by 
the  sacrifice  of  said  stocks  and  bonds  so  pledged  as  security  for  said  loan,  but  to 
impair  and  finally  destroy  its  credit  and  business,  and  the  credit  and  business  of 
said  Bankers'  &  Merchants'  Telegraph  Company,  and  the  market  value  of  the 
stock  and  bonds  of  the  latter,  and  to  ruin  said  firm  of  A.  W.  Dimock  &  Co.,  and 
cause  the  permanent  suspension  of  its  business.    That  the  fair  market  Talv^  of 
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ind  bonds  so  pledged  to  said  bank  was,  at  the  time  when  tbey  were 
less  tban  sixty-three  thousand  eight  hundred  dollars,  and  said  firm  of 
ck  &,  Co.  were  and  are  entitled  to  an  accounting  by  said  bank  for  the 
etween  that  sum  and  the  amount  of  said  loan  of  fifty  thousand  dol- 
the  loss  of  said  firm  by  reason  of  the  impairment  in  the  manner 
means  aforesaid  of  the  market  value  of  the  stock  and  bonds  of  said 

Merchants'  Telegraph  Company  was  not  less  than  three  million  six 
i  eighty-eight  thousand  three  hundred  and  sixty  dollars,  and  the  total 
nage  of  said  firm  caused  by  the  wrons^ful  acts  of  said  defendants  was 
\Xk  fonr  million  dollars.  That  said  wrongful,  illegal,  and  fraudulent 
combination,  and  conspiracy  between  said  defendants  and  others  was 
Down  to  said  firm,  and  to  each. member  thereof,  on  said  Mth  day  of 
1884,  and  was  not  discovered  by  either  of  them  until  on  or  about  the 
June.  A-  D.  1890.  That  on  or  about  the  4th  day  of  June,  A.  D.  1891. 
thur  V.  Dimock,  by  an  instrument  in  writing  under  seal,  and  for  a 
d  sufficient  consideration,  duly  assigned  and  transferred  all  his  claim 
f  action  growing  out  of  the  matters  hereinbefore  set  forth  to  said 
.  Dimock,  and  afterwards,  and  on  the  same  day.  said  Anthony  W. 

an  instrument  in  writing  under  seal,  and  for  valuable  consideration, 

the  claim  and  right  of  action  then  held  by  him,  said  Anthony  W 
the  plaintiff  in  this  action,  who  is  now  the  lawful  owner  and  holder 
'herefore  the  said  plaintiff  prays  that  said  defendants,  and  each  of 
:|uired  to  answer  specifically,  explicitly,  and  in  detail,  all  and  singular 
>ns  of  this  complaint,  setting  forth  the  part  taken  by  each  of  them  in 
ery  of  the  acts  and  transactions  therein  set  forth,  described  or  men- 
p  the  facts  in  regard  to  each  and  evGxy  of  said  acts  and  transactions. 
I  and  damage  sustained  by  said  assignors  of  the  said  plaintiff  by  rea- 

be  inquired  of  and  ascertained  by  a  referee  to  be  appointed  by  the 
'  such  other  means  as  the  court  may  direct;  that  said  United  Htates 
ink  be  required  to  account  to  the  plaintiff  for  the  difference  between 
value  of  said  stocks  and  bonds  so  pledged  to  it  as  security  for  said 
the  sum  of  thirteen  thousand  eight  hundred  dollars,  together  with 
neon  from  said  15th  dav  of  May,  A.  D.  1884;  and  that  plaintiff  have 
gainst  said  defendants  for  four  million  dollars,  the  amount  of  the  loss 
I  sustained  by  said  assignors  by  reason  of  the  wrongful,  illegal,  and 
lets  and  doings  of  said  defendants  hereinbefore  set  forth  and  com- 
rith  aacta  other  relief  as  may  be  Just  and  proper  in  the  premiaes,  in- 
oosts  of  this  action.  * 

before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  POLLETT,  JJ. 

Ritter,  (B.  C.  Chetwood,  of  counsel,)  for  appellant, 
'eaman,  for  respondent. 

RUNT,  P.  J.  In  view  of  the  extraordinary  character  of  the 
in  this  action  we  do  not  think  that  the  discretion  of  the  court 
I  in  granting  the  motion  for  a  bill  of  particulars.  The  order 
affirmed,  with  $10  costs  and  disbursements.     All  concur. 


(67  Hun,  5b6.) 
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le  Court,  General  Term,  Third  Department.    February  16, 1808.) 

D  Sbbyant — Defective  Appliances. 

act  that  defendant,  operating  a  blast  furnace,  failed  to  provide  a 
tch,  or  hasp,  to  hold  in  place,  when  not  in  operation,  the  lever  by 
[>f  which  hot  air  blasts  were  turned  into  the  oven,  will  not  render 
for  the  death  of  one  of  its  employes,  who,  while  cleaning  the  oven, 
led  by  a  hot  air  blast  turned  on  by  some  unknown  agency,  where 
irsthat  defendant  had  furnished  a  nat,  the  tightening  of  which  would 
e  lever  in  place  when  not  in  use. 


Digitized  by 


Google 


k 


456  HEW   YORK  8X7PPLEHBNT,  VOl.  22.  [Sup.  Ct. 

Appeal  from  circuit  court,  Essex  county. 

Action  by  Almira  M.  Dana,  as  administrator,  etc.,  of  Herbert  Dana, 
deceased,  against  the  Crown  Point  Iron  Company,  for  the  death  of  plain- 
tifiPs  intestate.  From  a  judgment  dismissing  the  complaint,  plaintiff 
appeals.     Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERMCK,  JJ. 

Wallace  T.  Foote,  Jr.,  (Charles  S.  Foote,  of  counsel,)  for  appellant. 
Weeds,  Smith  &  Conway,    (Richard  L*  Hand,  of  counsel,)  for  re- 
spondent. 

HERRICE,  J.  The  defendant  is  a  corporation  owning  and  operating 
a  blast  furnace.  As  a  part  of  this  furnace,  used  for  the  purpose  of  heat- 
ing the  draft  of  air  forced  into  it,  called  the  *'blast,"  is  a  "stove"  or 
"  oven,"  so  called.  This  stove  or  oven  is  a  large  stack  or  chimney  of 
iron,  some  70  feet  high  and  16  feet  in  diameter,  divided  into  four  apart- 
ments. The  largest  apartment  is  occupied  from  top  to  bottom  with  a 
large  number  of  small  fire  brick  flues  or  chimneys,  without  lateral  con- 
nections. It  is  operated  by  conducting  gas  into  the  oven;  the  gas  is 
ignited,  passes  up  through  the  apartments  not  occupied  by  the  fire 
brick  flues,  to  the  top  of  the  flues,  passes  over  and  is  drawn  down 
through  the  fire  brick  chimneys  or  flues,  and  is  drawn  out  or  escapes 
by  a  chimney  valve.  By  this  process  the  fire  bricks  are  heated  to  900 
or  1,000  degrees  Fahrenheit.  When  they  have  been  so  heated  the  gas 
is  shut  off,  what  is  called  a  "blast  valve"  opened,  and  air  forced  by 
powerful  engines  through  these  heated  passages  in  the  oven,  and  is 
heated  by  the  fire  brick  to  a  temperature  of  from  900  to  1,000  degrees. 
Then  it  is  conducted  through  an  opened  blast  valve  into  the  furnace, 
furnishing  what  is  called  a  "hot  blast."  This  blast  valve  is  located  at 
the  bottom  of  the  stove  or  oven,  on  its  front.  It  works  vertically 
across  a  horizontal  pipe,  and  is  raised  by  means  of  compressed  air  ad- 
mitted into  a  cylinder  underneath  a  piston  directly  above  the  blast 
valve,  and  connected  with  it  by  the  piston  rod  and  a  valve  stem,  which 
are  joined  together  by  a  toggle  joint.  The  admission  of  air  to  the 
piston  is  controlled  by  what  is  called  a  "four-way  cock;"  that  is,  a 
cock  with  openings  90  degrees  apart.  The  four- way  cock  is  operated 
by  a  lever  some  14  inches  long.  When  the  lever  is  horizontal  no  pres- 
sure can  enter  above  or  below  the  piston.  When  the  lever  is  depressed 
about  45  degrees,  air  is  admitted  under  the  piston,  and  the  blast  valve 
is  raised.  When  the  lever  is  raised  45  degrees,  air  is  admitted  above 
the  piston,  and  a  downward  pressure  is  obtained,  which  tends  to  keep 
the  blast  valve  closed.  There  is  a  nut  on  the  four-wa}^  cock,  which 
may  be  tightened  or  loosened.  Tightening  the  nut  increased  the  fric^ 
tion  or  difficulty  in  moving  the  lever,  and  is  intended  to  be  used  for 
that  purpose.  The  men  in  charge  of  the  furnace  control  the  ease  or 
difficulty  of  moving  the  lever  by  the  use  of  this  nut.  This  nut  would 
naturally  tend  to  work  loose.  The  evidence  shows  that  a  month  or 
six  weeks  before  the  accident  this  nut  was  tightened  up;  complaint 
was  made  that  it  was  too  tight,  but  no  change  was  made.     I  cannot 
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ing  in  the  evidence  as   to  its  condition  at  the  time  of  the 
At  the  time  of  the  accident  there  was  a  small  copper  wire 

one  end  above  the  lever  to  what  is  called  a  '^pressure  pipe." 
n  conducted  around  the  lever  by  a  single  turn,  and  left 
)e.  It  had  a  tendency  to  hold  the  lever  up  in  its  horizontal 
This  wire  seems  to  have  been  placed  there  by  some  of  the 
irge  of  the  furnace.  It  was  not  a  part  of  the  original  con- 
fthe  machine.  The  nut,  when  properly  tightened,  would 
iver  in  a  horizontal  position,  unless  some  force  was  applied 
ve  it  either  up  or  down.  There  is  a  pathway  in  front  of 
md  three  or  four  feet  distant  from  it.  There  is  nothing  to 
>er8on  using  the  path  from  using  or  meddling  with  the  lever, 
ay  is  used  by  the  workmen  to  go  around  the  ovens,  and  to 

from  the  different  buildings  of  the  defendant.  Dust  set- 
oven,  and  it  has  to  be  cleaned  at  periods  of  from  two  to 
hs,  and  for  that  purpose  there  is  a  manhole  opening  into 
y  means  of  which  a  person  may  enter  and  clean  it.  The 
question,  with  its  appliances,  was  put  up  in  1881.  It  iB 
construction  to  those  used  in  some  17  other  places,  and,  so 
sars,  is  reasonably  safe  in  construction,  and  suitable  for  the 
'  which  it  is  constructed.  No  accident  of  the  kind  in  ques- 
B  ever  to  have  happened  before  with  any  of  the  furnaces. 
of  defendant's  furnace  had  not  been  cleaned  out  for  about 
hs,  when,  on  the  12th  day  of  October,  1889,  the  plaintift''s 
lerbert  Dana,  entered  the  oven  through  the  manhole,  to 
t.  He  had  been  in  there  but  a  very  short  time  when  the 
f  other  workmen  i^as  called  to  the  sound  of  wind  and  dirt 
t  of  the  oven,  and  the  cries  of  Dana  to  help  him  out.  He 
d  out  of  the  oven,  his  clothes  burned  off  of  him,  and  his 
rred  and  blackened  mass.  It  was  noticed  half  or  three  quar- 
hour  afterwards  that  the  levgr,  instead  of  being  horizontal, 

so  that  the  hot  blast  had  been  turned  on.  The  wire  was 
I  the  lever,  but  had  apparently  slipped  along  it.     There  is 

the  case  to  indicate  what  caused  the  moving  of  the  lever, 
rasequent  turning  on  of  the  hot  air  blast, — whether  fellow 
>r  strangers  tampered  with  it,  or  how  it  occurred.  There 
]e  naked  facts  that  the  man  went  into  the  oven,  the  air 
urned  on,  and  shortly  afterwards  it  was  discovered  that  the 
[own.  Everything  else  is  guesswork  and  surmise. 
ive  act  of  negligence  on  the  part  of  the  defendant  is  shown. 

I  see  that  there  is  anything  that  it  omitted  to  do  that  the 
d  it  to  do.  It  furnished  a  good  machine,  reasonably  safe  to- 
rhe  manner  of  operating  it,  the  turning  on  and  off  of  the 
Jeaning  of  the  oven,  the  handling  of  the  lever,  were  all  mat- 
il,  which  must  necessarily  be  looked  after  by  its  employes,, 
upon  their  care,  intelligence,  and  fidelity.  Cullen  v.  Nor- 
.  Y.  1,  26  N.  E.  Rep.  905;  Filbert  v.  Canal  Co.,  121  N.  Y. 
.  E.  Rep.  1104.     There  is  no  claim  here,  as  I  understand 

fellow  workmen  of  the  deceased  were  not  fit  and  competent 
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men.  It  is  said,  however,  that  all  danger  of  the  lever  going ^  down 
oould  have  been  avoided  by  taking  it  ofif,  by  providing  a  lock  for  it,  or 
a  catoh  or  hasp.  True,  but  the  defendant  is  not  bound  to  provide  the 
best-known  or  conceivable  appliances.  Burke  v.  Witherbee,  98  N.  Y. 
662.  But  even  the  appliances  su^ested  would  not  insure  the  safety 
of  the  men  employed;  human  agency  would  still  have  to  be  used  to . 
remove  the  lever,  to  lock  or  unlock  the  lock,  to  arrange  the  catch  or 
hasp.  Carelessness  or  negligence  of  fellow  workmen,  or  the  interfer- 
ence of  strangers,  would  render  useless  such  appliances.  In  this  case 
it  appears  that  the  proper  tightening  of  the  nut  provided  for  that  pur- 
pose would  prevent  the  movement  of  the  lever,  unless  it  was  tampered 
or  interfered  with.  The  same  causes  that  would  render  the  suggested 
precautions  ineffectual  would,  and  possibly  have,  rendered  the  one  pro- 
vided by  the  defendant  useless.  I  can  see  no  error  committed  upon 
the  trial  sufficient  to  call  for  a  new  trial. 

The  judgment  should  be  affirmed,  with  costs.     All  concur. 


(67  Hud,  69a) 

PBOPLB  ez  reL  MARSH  v.  CAMPBELL,  Comptroller. 

(Bapreme  Court,  General  Term,  Third  Department    February  16,  1808.) 

I.  Taxation— NoTioB  of  Tax  Sale— Actual  Oocupakcy. 

The  erection  on  uncuUiTated  land  of  a  hut.  and  its  occasional  use  for  hani- 
Ing  and  fishing  purposes,  by  one  who  makes  no  claim  of  ownership  of  the 
land,  and  who  resides  with  his  family  in  a  house  six  miles  distant,  does  not 
constitute  '* actual  occupancy"  of  the  land,  within  the  meaning  of  the  statute 
requiring  notice  of  tax  sale  to  be  serred  on  the  person  in  "actual  occupancy* 
of  the  land  sold  for  taxes. 

8.  Same— CoNSTiincnvB  Possession. 

Actual  possession  of  a  hut  situated  on  an  island  about  1  acre  In  extent  does 
not  constitute  constructire  possession  of  a  tract  of  14,000  acres,  of  which  the 
island  forms  a  part,  where  the  person  in  possession  maizes  no  claim  of  title  to 
the  land. 

P.  J.  Marsh  applied  to  redeem  certain  land  from  tax  sale.  His  ap- 
plication wflB  denied,  and  he  sued  out  a  writ  of  certiorari  to  review  the 
decision  of  the  comptroller.     Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK,  JJ, 

J.  W.  Houghton,  (A.  D.  Wait,  of  counsel,)  for  relator. 
John  W.  Hogan,  Dep.  Atty.  Gen.,  (S*  W.  Rosendale,  Atty.  Gen.,  of 
counsel,)  for  respondent 

HERRICE,  J.  This  is  a  writ  of  certiorari  to  review  the  determina- 
tion of  the  comptroller  of  the  state  of  New  York,  denying  the  applica- 
tion of  the  relator  for  the  redemption  of  certain  lands,  about  14,000  acres, 
sold  by  the  state  for  the  nonpayment  of  taxes  at  the  tax  sale  of  1881,  on 
the  ground  that  the  said  lands  were  occupied  from  the  year  1875  up  to 
the  time  of  the  application  to  redeem,  and  that  the  people  of  the  state 
of  New  York  never  served  notice  upon  such  occupant,  as  required  by 
law.  The  alleged  occupant  is  one  Alvah  S.  Dunning.  Upon  an  island 
about  1  acre  in  extent,  situated  in  a  lake  bordering  upon,  or  included 
in,  the  tract  of  land  so  sold  lor  taxes, — the  island  being  a  part  of  such 
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I  said  Dunaing  erected  a  log  building  13  feet  wide  aud  26  feet 
the  Bides,  5  to  6  feet  in  height;  the  middle  of  the  building 
it  10  feet  in  height;  the  roof  covered  with  bark.  Inside,  the 
as  divided  into  two  rooms  by  a  log  partition.  The  front  was 
, — no  floor  to  it, — and  used  as  a  woodshed;  the  second  room, 
Ih  a  board  floor,  and  a  window  in  the  rear.  It  contained  a 
>d;  three  or  four  camp  stools;  a  stove,  with  pipe  going  through 

frying  pan;  two  or  three  kettles;  water  pail;  teapot;  knives 

cups  and  saucers.  The  island  was  uncultivated,  the  land 
,  and  with  no  improvements  upon  it  except  the  log  building 
cribed.  About  6  miles  distant  from  this  island,  in  another 
Dunning  resided  with  his  family,  having  there  a  dwelling 
outbuildings,  and  about  an  acre  of  cultivated  ground.  Dun- 
iunter  and  guide,  and  visited  the  log  house  on  the  island  from 
me,  using  it  as  a  hunting  and  Ashing  station,  and  taking 
re  on  hunting  and  fishing  excursions.  It  is  a  custom  among 
\  and  hunters  in  that  vicinity  to  have  camps  in  different 
>r  their  use  in  hunting  and  fishing,  having  a  permanent  resi- 
vhere.  Dunning  does  not  daim  to  own  the  land  in  question, 
t  of  it.  No  notice  of  sale  or  to  redeem  was  ever  served  upon 
or  any  of  his  family. 

think  it  was  necessary  to  serve  notice  upon  him.  The  object 
Lute,  as  was  said  by  Nelson,  J.,  in  Comstock  v.  Beardsley, 
348,  in  speaking  of  a  similar  statute,  is  to  ^'afibrd  any  person 
t  happen  to  be  an  occupant  *  *  *  an  opportunity  to 
'esuming  that  he  was  either  owner,  or  in  some  way  legally  in- 
the  land."  Here  there  is  no  pretense  of  ownership  or  legal  in- 
the  case,  it  does  not  seem  to  me,  comes  within  the  spirit  of 
I  have  referred  to  no  case  defining  what  is  meant  by  the  words 
supancy"  in  the  statutes.  But  it  does  not  seem  to  me  that 
a  of  a  hunting  lodge,  hut,  or  house,  to  be  occasionally  used 
;  or  fishing  purposes,  where  there  is«no  claim  of  ownership  of 
constitutes  an  '^actual  occupancy."  It  appears  that  it  is  the 
the  guides  and  hunters  of  the  North  woods  to  erect  or  establish 
amps'*  in  various  localities,  to  be  used  by  them  in  their  hunt- 
hing  excursions.  A  single  hunter  might  have  several,  locat- 
rt,  in  different  patents  or  townships;  and  it  is  hardly  oon- 
at  the  occasional  and  temporary  use  of  these  lodges  or  camps 

an  actual  occupancy,  within  the  meaning  of  the  statute,  in 
e  of  any  daim  of  title  to  the  land  upon  which  the  lodge  or 
3cated.  The  statute  seems  to  have  contemplated  an  actual 
^r  dwelling  house;  it  might  be  without  claim  of  title,  merdy 
ion  of  a  squatter,  but  still  the  establishment  of  a  household. 

;ice  may  be  served  personally,  or  by  leaving  the  same  at  the  dwelling 
\  occupant,  with  any  person,  of  suitable  age  and  discretion,  belong- 
mily. ''    Section  69.  c.  427,  Laws  1855. 

dently  contemplates  a  dwelling  house  upon  the  land  to  be 
m  the  place  claimed  to  be  occupied.     It  does  not  contemplate 
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a  service  at  the  dwelling  house  of  a  person  in  New  York  city  whc 
built  a  hunting  camp  in  the  North  woods  which  he  uses  from  time  to 
for  hunting  and  fishing.  Dunning  had  hisdwelling,  his  family,  and 
of  actual  residence  six  miles  away.  Undoubtedly  a  person  may  h; 
residence  in  one  place,  and  also  occupy  land  in  another,  as  in  St< 
V.  Crysler,  100  N.  Y.  378,  3  N.  E.  Rep.  471,  where  the  land  was 
for  the  storage  of  lumber  by  a  person  who  lived  elsewhere,  or  i 
Leland  v.  Bennett,  5  Hill,  287,  where  a  portion  of  the  land  wasculi 
ed,  some  of  it  used  for  pasture,  and  wood  chopped  and  removed 
it  by  a  person  who  lived  at  a  distance  therefrom;  but  I  do  not  thinl 
the  establishing  of  a  hunting  camp,  the  building  of  a  log  house 
used  from  time  to  time  upon  hunting  and  fishing  trips,  with  no 
improvement  or  use  of  the  land,  by  a  person  living  elsewhere  witl 
family,  with  no  claim  of  title  to  or  interest  in  the  land  upon  y 
the  camp  or  hunting  lodge  is  established  or  built,  constitutes  an  a 
occupancy,  within  the  meaning  of  the  statute. 

But,  conceding  that  the  facts  recited  constitute  an  actual  occup 
by  Dunning,  it  would  only  be  an  occupancy  of  the  island, 
separable  from  the  mainland  and  was  not  used  by  him  in  oonjun 
with  it,  in  such  a  manner  as  to  make  him  an  occupant  of  the  \ 
tract.  The  use  of  an  island,  an  acre  in  extent,  as  a  hunting  c 
without  any  use  of  the  mainland,  except  to  roam  over  it  in  pu 
of  game,  does  not,  to  my  mind,  constitute  an  actual  occupancy  c 
whole  tract  of  14,000  acres.  Thompson  v."  Burhans,  61  N.  Y.  5! 
N.  Y.  93.  The  determination  of  the  comptroller  should  be  affir 
with  costs  and  printing  disbursements.     All  concur. 


EARTH  y.  BACKUS,  Sheriff,  et  al. 
(Supreme  Court.  General  Term.  Third  Department.    February  15. 181K 

Assignment  by  Foreign  Cokporat ion— Extraterritorial  Effect. 

An  assignment  by  a  foreign  corporation,  made  in  the  state  of  its  organii 
and  valid  under  its  laws,  operates  as  an  assignment  of  the  corporation's 
erty  in  New  York  as  against  its  subsequently  attaching  creditors. 

Appeal  from  special  term,  St.  Lawrence  county. 

Action  by  John  Barth,  as  general  assignee  of  the  Wilkin  Manuffl 
ing  Company,  a  Wisconsin  corporation,  against  the  Canton  Lumber  < 
pany,  for  goods  sold  and  delivered  by  plaintifiPs  assignor  to  the  de 
ant.  The  defendant  paid  into  court  the  amount  sued  for,  where 
the  action  was  dismissed  as  to  it,  and  Erastus  P.  Backus,  lately  si 
of  the  county  of  St.  J^wrence,  the  St.  Lawrence  County  Bank 
Bank  of  America,  and  L.  Howard  Wilson,  as  sherifif  of  the  county  c 
Lawrence,  were  substituted  as  parties  defendant.  Defendants'  clai 
the  fund  was  based  upon  attachments  levied  by  the  banks  as  crec 
of  the  Wilkin  Manufacturing  Company.  The  attachments  were  s' 
quent  to  the  assignment,  but  it  was  argued  by  the  defendants  tha 
assignment  was  made  under  the  Wisconsin  statutes,  and  therefon 
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no  extraterritorial  effect.     Plaintiff  obtained  judgment.     Defendants  ap- 
peal.    Affirmed. 

The  opinion  of  Mr.  Justice  RUSSELL  at  special  term  is  as  follows: 
'"This  action  was  originally  commenced  to  recover  of  the  Canton  Lamber  Com- 
pany the  sum  of  $6,947.  upon  an  indebtedness  formerly  owing  the  Wilkin  Manu- 
facturing Company,  a  corporation  of  Wisconsin.  The  action  has  been  trans- 
formed into  an  interpleader  between  the  plaintiff  and  these  defendants,  the  Can- 
ton Lumber  Company  paying  the  amount  of  the  claim  into  court.  The  plaintiff 
claims  as  general  assignee  for  the  benefit  of  creditors  of  the  Wilkin  Manufactur- 
ing Company,  and  the  defendants  claim  by  attachments  in  favor  of  two  of  the  de- 
fendants, they  being  creditors  of  the  manufacturing  company.  These  defendants 
claim  that  this  assignment  to  the  plaintiff  passed  no  title  to  this  indebtedness  of 
the  Canton  Lumber  Company,  a  New  York  corporation,  and  that  therefore  the 
attaching  creditors  obtained  a  valid  lien,  although  the  attachments  were  made 
after  the  assignment,  and  the  money  in  court  should  be  paid  to  the  sheriffs  upon 
the  attachments.  It  is  conceded  that,  if  this  had  been  an  ordinary  common-law 
assignment  of  the  claim  of  the  Wilkin  Manufacturing  Company,  the  assignee 
would  have  taken  title  good  as  against  all  persons  subsequent  to  the  delivery  of 
the  assignment.  It  is  also  conceded  that  an  assignment  for  the  benefit  of  credit- 
ors, ordinarily  speaking,  has  the  same  general  effect  as  an  assignment  made  by 
the  debtor  of  certain  property  to  pay  any  particular  creditor.  But  the  defendants 
claim  that  this  general  assignment  has  been  made  under  the  permission  of  the  Wis- 
consin statutes,  and  that  therefore  it  has  the  character  of  an  insolvent  law,  espe- 
cially so  as  theWisconsin  statutes,  by  recent  amendment,  existing  at  the  time  of  the 
assignment  here,  give  to  the  assignor  the  right  to  compel  a  discharge.  They  also 
claim  that  all  assignments  made  under  the  purview  of  insolvent  laws  have  no  extra- 
territorital  effect,  and  that  it  is  contrary  to  the  policy  of  the  state  of  New  York, 
the  forum  of  the  contention,  that  corporations  should  be  enabled  to  make  general 
assignments  for  the  benefit  of  creditors,  and  therefore  that  the  courts  of  this  state 
would  not  recognize  the  title  of  the  plaintiff.  In  determining  the  questions  at  is- 
sue, it  is  well  to  have  recourse  to  the  reason  upon  which  the  sum  of  the  decisions 
in  regard  to  the  effect  of  assignments,  compulsory  or  voluntary,  to  pay  creditors, 
is  based.  The  ordinary  rule  is  that  the  status  of  personal  property  follows  that 
of  the  owner,  and  the  laws  governing  its  transfer  are  those  of  tne  forum  in  which 
the  owner  lives.  This  general  rule  is  modified  by  exceptional  cases  designed  to 
protect  the  rights  of  others  who  may  have  dealt  with  the  owner.  The  courts  of 
New  York  have  assumed  the  right  to  regulate  transfers  of  personal  property  situ- 
ate here,  upon  the  necessity  of  protection  to  its  own  citizens  against  inequitable 
or  partial  transfers,  permitted  by  the  laws  of  the  state  in  which  the  debtor  of  the 
assignor  may  live.  Thus  the  courts  of  this  state  have  guardedly  allowed  assignees 
and  receivers  permission  to  collect  claims  and  claim  property  in  this  state, liold- 
ing  that  by  comity,  which  may  form  a  part  of  the  common  law,  all  of  the  circum- 
stances being  fair,  the  foreign  suitor  may  have  his  standing  here  to  enforce  bis 
rights.  Keller  v.  Paine.  107  N.  Y  83.  13  N.  E.  Rep.  685;  Kelly  v.  Crapo.  45  N.  Y. 
86.  Williams  v.  Ingersoll.  89  N.  Y.  508;  Hibernia  Bank  v.  Lacombe.  84  N.  Y.  868, 
384;  In  re  Waite,  »9  N.  Y.  448,  2  N.  E.  Rep.  440;  Warner  v.  Jaffray,  96  N.  Y.  248. 
But  a  voluntary  assignment  by  a  debtor  residing  in  another  state  or  country,  valid 
by  the  laws  of  bis  domicile,  and  not  invalid  by  any  law  of  this  state,  operates  as 
an  assignment  of  the  debtor's  property  situate" in  this  state.  Ockerman  v.  Cross, 
54  N.  X .  29.  In  the  case  at  bar  the  assignment  was  valid  by  the  laws  of  Wiscon- 
sin: was  a  voluntary  assignment;  was  without  prefereDces;  and  made  for  fair  dis- 
tribution of  all  the  debtor's  property  to  all  of  his  creditors,  in  which  any  New 
York  creditor  might  maintain  an  equal  benefit  with  any  Wisconsin  creditor.  The 
claims  sought  to  be  enforced  by  attachment  are  claims  originally  belonging  to 
Wisconsin  citr'zens,  and  by  them  transferred  to  New  York  assignees,  apparently 
for  the  purpose  of  collection.  Is  there  any  reason  why  this  assignment,  which 
18  effective  in  Wisconsin,  should  not  be  elective  as  to  property  here?  Is  there 
any  reason  why  the  courts  of  New  York  should  refuse  to  the  assignee  of  Wiscon- 
sin the  right  to  follow  the  property  sought  to  be  assigned  into  the  state  of  New 
Y'ork,  and  there  recover  it?  The  aim  of  the  law  is  to  render  commercial  transac- 
tions as  simple  and  effective  as  possible  without  unnecessary  trammels  and  hin- 
drances produced  by  state  lines.  If  New  York  creditors  dealing  with  foreign  cor- 
porations find  the  property  of  the  foreign  debtor  in  this  state,  there  is  every  rea- 
son why  courts  should  protect  the  New  York  creditors  from  the  operation  of  the 
insolvent  laws  which  may  give  to  foreign  creditors  the  preference. ^^ut  the. 
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tbeoTT  of  tbe  New  York  law  has  been  tbat  in  regard  to  corporations  sncb  as  the 
WHkm  Manufacturing?  Company,  if  situate  within  this  state,  insolvency  should 
be  at  once  followed  by  tbe  equal  distribution  of  assets,  and  hence  it  appoints  re- 
ceivers of  such  corporations,  who  shall  equally  distribute  without  preference.  It 
seems  to  me  that  it  sbould  accord  to  the  creditors  of  foreign  corporations  the 
same  right  to  equal  distribution  of  its  property  among  its  creditors,  and.  aa  the 
only  way  possible  for  this  foreign  insolvent  company  to  surrender  fairly  to  its 
creditors  equally  its  property  in  payment  of  its  obligations  is  to  follow  the  laws 
of  Wisconsin  by  a  voluntary  assignment,  it  would  be  against  the  uniform  policy 
of  the  New  York  statutes  and  courts  to  prevent  such  an  equal  distribution  being 
made.  I  do  not  think  that  the  fact  that  an  amendment  of  tbe  Wisconsin  statute 
now  allows  the  assignor  to  be  discharged  from*  his  debts  destroyed  or  limits  the 
effect  of  a  general  assignment  without  preferences  by  making  it  what  is  technic- 
ally known  as  a  proceeding  under  an  insolvent  law,  especiaJlv  in  a  case  where 
the  person  assigning  is  a  corporation.  My  construction  of  the  Wisconsin  statute 
is  that  it  does  not  cover  a  corporation,  for  a  discharge  of  a  corporation  is  con- 
trary to  the  general  scheme  upon  which  corporations  are  formed.  While  it  may 
be  that  insolvency  does  not  work  a  dissolution,  yet  its  life  depends  upon  its  ability 
to  continue  the  performance  of  its  obligations,  and  general  provisions  are  made 
for  winding  up  of  corporations  who  cannot  perform  their  obligations  or  pay  their 
debts.  I  cannot  conceive  that  it  was  the  theory  of  the  Wisconsin  legislature  that 
a  corporation  created  by  it  to  enjoy  the  immunities  of  a  corporation  should  by 

giving  up  its  property  be  enabled  to  begin  anew,  and  again  run  its  course.  Nor 
o  I  find,  in  comparing  the  statutes  upon  the  subject  contained  in  the  Wisconsin 
statutes,  any  justification  for  such  an  inference.  If  my  construction  of  the  W^is- 
consin  statutes  is  correct,  the  case  of  McClure  v.  Campbell,  71  Wis.  850,  37  N.  W. 
Hep.  848,  is  not  applicable  to  the  case  at  bar.  I  am  the  more  confirmed  in  this  be- 
lief, so  f  Ar  aa  Wisconsin  authority  has  a  pertinency  here,  b^  the  case  of  Smith  v. 
Railroad  Co.,  28  Wis.  287,  which  upheld  in  Wisconsin  an  assignment  made  in  New 
York  to  a  citizen  of  New  York  by  a  citizen  of  Wisconsin,  and  by  the  case  of 
Mowry  ▼.  Crocker.  6  Wis.  825,  which  upholds  a  general  assignment  for  the  bene- 
fit of  creditors  made  in  the  state  of  Rhode  Island  affecting  property  in  Wiaconain. 
My  conclusions  are  that  the  general  assignment  passed  the  title  to  the  claim 
against  the  Canton  Lnmber  Company,  and  that  a  payment  by  the  Canton  Lumber 
Company  to  the  assignee  would  have  been  valid,  so  that  company  would  not  be 
obliged  to  pay  anew  in  case  of  a  subsequent  attachment,  and  that  the  plaiatifl  is 
entitled  to  the  money  paid  by  the  company  into  court. " 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRIC5K,  JJ. 

Nelson  L.  Robinson,  for  appellants. 

Ledyard  P.  Hile,  (Tbomaa  Spratt,  of  counsel,)  for  respondent. 

HERRICK,  J.  It  has  been  held  that  a  voluntary  assignment  by  a 
debtor  residing  in  another  state,  valid  by  and  under  the  laws  of  that  state, 
and  not  in  contravention  with  the  law  or  policy  of  this  state,  operates  as 
an  assignment  of  the  debtor's  property  in  this  state,  and  that  the  assignee 
can  hold  the  same  against  subsequent  attaching  creditors  in  this  state. 
Ockerman  v.  Cross,  54  N.  Y.  29,  approved  in  Warner  v.  Jaffray,  96  N. 
Y.  248.  There  seems  to  be  nothing  in  the  law  of  Wisconsin  under  which 
the  assignment  is  made,  or  in  the  assignment  itself,  that  is  hostile  to  the 
statutes  or  policy  of  this  state.  Mr.  Justice  RUSSELL,  before  whom  this 
case  was  tried,  has  written  so  fully  upon  the  question  that  it  seems  te 
me  unnecessary  to  enlarge  upon  it  here,  inasmuch  as  I  agree  with  the 
conclusion  arrived  at  by  him.  The  judgment  should  be  afiSrmed,  with 
costs  and  disbursements.     All  concur. 
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HOFFMANN  t.  FITCHBURGH  K  00. 

(Supreme  Court,  General  Term,  Third  Department    February  16,  1808.) 

Bahaoad  C0MPAWIB8— Aocidbnts  at  Crossihgs— Evidbkcb— Rinqihg  of  Beli.. 
On  the  part  of  defendant,  three  witnesses,  all  in  its  aeryice,  testified  affirm- 
atively that  defendant's  engineer  rang  the  bell  on  approaching  the  crossing. 
The  only  evidence  opposed  to  this  was  the  testimony  of  several  witnesses 
that  they  did  not  hear  the  bell,  and  it  was  not  shown  that  their  attention  was 
directed  to  the  matter  at  the  time.  Held,  that  the  evidence  did  not  Justify  a 
finding  that  the  bell  was  not  rung. 

Appeal  from  circuit  court,  Rensselaer  county. 

Action  by  Conrad  Hoffmann  against  the*Fitchburgb  Railroad  Company 
for  personal  injuries.  Plaintiff  obtained  judgment.  Defendant  appeals. 
Reversed 

Ai^ued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK,  JJ. 

T.  F.  Hamilton,  for  appellant. 

Smith  &  Parmenter,  (R.  A.  Parmenter,  of  counsel,)  for  respondent 

HBRRICE,  J.  The  plaintiff  was  the  driver  of  a  wagon  for  the  de- 
livery of  beer.  On  the  day  of  the  accident  he  was  out  with  a  load  of 
beer,  consisting  of  some  15  kegs,  for  the  purpose  of  delivering  the 
same  to  the  customers  of  his  employer.  He  drove  down  an  alley  or 
street  called  ''Green  Str^^et  Alley,"  which  was  crossed  diagonally  by  the 
tracks  of  the  defendant.  Green  street  alley  is  about  20  feet  in  width. 
The  front  line  of  the  house  on  one  comer  of  the  alley  fiacing  defendant's 
tracks  is  about  9  feet  from  the  nearest  track,  and  the  front  line  of  the 
house  on  the  other  corner  of  the  alley,  and  facing  defendant's  tracks,  is 
about  13  feet  from  the  nearest  track.  As  the  plaintiff  was  driving  down 
the  alley,  an  engine  of  the  defendant  was  backing  down  the  track  towards 
the  alley,  pulling  after  it  several  cars.  The  engine  was  moving  at  a  slow 
rate  of  speed.  There  is  some  conflict  of  evidence  as  to  the  speed  at 
which  the  plaintiff  was  driving,  but  both  he  and  the  person  upon  the 
wagon  with  him  testify  that  his  horses  were  upon  a  walk.  The  plaintiff 
testifies  that  he  did  not  hear  or  see  the  engine  until  his  horses  were  upon 
the  track;  that  then  the  cars  were  so  near  that  he  could  not  get  back. 
He  says  when  he  first  saw  the  engine  it  was  about  two  rods  from  the 
crossing.  He  turned  or  swung  his  horses  to  the  right.  The  tender  of 
the  engine  being  backed  down  struck  the  rear  end  of  his  wagon,  threw 
the  plaintiff  out  of  the  wagon,  broke  his  leg  in  three  places,  and  other- 
wise bruised  and  injured  him.  The  only  n^ligence  daimed,  as  I  un- 
derstand it,  is  that  the  train  man  having  the  train  in  charge  did  not  give 
reasonable  warning  of  its  approach  to  the  crossing  over  Green  street. 

Upon  that  question  the  evidence  is  as  follows:  Plaintiff's  own  evidence 
on  direct  examination:  "Question.  Did  you  hear  any  bell?  Answer. 
No,  sir.  Q.  Or  any  warning  whatever?  A.  No,  sir."  Upon  the  crosa- 
examination:  "Question.  You  didn't  hear  the  bell  ring?  Answer.  No, 
sir.  Q.  You  didn'thear  the  whistle  blow?  A.  No,  sir."  On  the  redirect: 
^Question.  Do  you  know  whether  or  not  there  was  any  bell  ringing? 
Answer.   I  know  there  was  none  ringing.     I  didn't  hear  it  ring.     Q^, 
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Had  it  been  ringing  on  the  engine,  you  could  have  heard  it?  (Objected 
to  as' incompotent.)  The  Court:  You  may  state  the  surroundings,  and 
then  whether  you  did  hear  it  or  not.  Q.  You  didn't  hear  it?  A.  No, 
sir;  I  didn't  hear  it."  Thomas  Gushing,  a  witness  for  the  plaintiff,  gave 
the  following  testimony  on  the  same  point:  On  his  direct  examination: 
"Question.  Did  you  hear  any  bell  from  the  locomotive?  Answer.  No, 
sir.  Q.  Were  you  where  you  could  have  heard  it  if  it  had  been  ringing? 
A.  I  was  close  enough  to  hear  it  if  it  was  rung."  Cross-examination: 
"Question.  You  don't  remember  hearing  a  bell?  Answer.  No,  sir;  I 
couldn't  swear  I  heard  a  bell.  Q.  There  was  no  particular  reason  why 
you  should  listen  to  a  bell?,  A.  No,  sir.  Q.  The  fact  of  it  is  you 
don't  know  whether  one  was  ringing  or  not?  A.  I  would  not  swear 
whether  it  was  or  not.  Q.  You  wouldn't  swear  one  way  or  the  other? 
A.  No,  sir."  Redirect:  "  Question.  You  know  you  didn't  hear  a 
bell?  Answer.  I  wouldn't  swear  positively  I  didn't.  To  the  best  of  my 
knowledge,  I  didn't  hear  any  bell."  Henry  Fletcher,  a  witness  for  the 
plaintiff,  and  who  was  upon  the  wagon  with  him  at  the  time  of  the 
accident,  swears  upon  his  direct  examination:  "Question.  Did  you 
hear  any  warning  of  any  kind  ?  Answer.  No,  sir.  Q.  Did  you  hear 
any  bell?  A.  No,  sir."  Nothing  upon  this  point  on  his  cross-exam- 
ination. On  the  part  of  the  defendant,  the  engineer,  after  testifying  that 
he  had  received  a  warning  from  a  switchman  not  to  cross  Fifth  avenue, 
a  street  that  appears  to  be  beyond  Green  street,  and  that  in  consequence 
he  slowed  up  his  train,  testified:  "Question.  You  approached  the 
<jreen  street  crossing?  Answer.  Yes,  sir.  Q.  As  you  approached  it, 
you  were  going  about  two  and  a  half  miles  an  hour?  A.  Yes,  sir;  or 
three  miles.  Q.  State  whether  the  bell  was  ringing.  A.  Yes,  sir;  it 
was.  Q.  Who  rang  it?  A.  John  Goeway,  the  fireman.  Q.  Are 
you  sure  of  that?  A.  Yes,  sir;  positive  of  it.  Q.  State  whether  the 
bell  was  rung  continuously  up  to  the  time  this  wagon  was  struck.  A. 
Yes,  sir."  The  witness  was  not  cross-examined  upon  this  point.  James 
A.  Hogan,  switchman  of  the  defendant,  and  the  same  one  who 
warned  the  engineer  about  not  crossing  Fifth  avenue,  says  that  he  sig- 
naled the  engineer,  and  that  he  slowed  up;  his  switch  shanty  is  150  to 
200  feet  from  the  Green  street  crossing.  "  Question.  State  whether  you 
heard  the  bell  on  the  engine  ringing  as  it  approached  the  crossing. 
Answer.  Yes,  sir.  Q.  Ringing  all  the  time?  A.  Yes."  No  cross- 
examination  as  to  ringing  of  bell.  Gilbert  Denniker,  a  brakeman  on  the 
train,  after  testifying  to  the  slowing  up  of  the  train,  and  that  it  was  go- 
ing about  2}  miles  an  hour,  said:  "Question.  State  whether  you  heard 
the  bill  ring  until  they  got  to  the  crossing.  Answer.  I  heard  the  beU 
ringing  until  he  blew  for  brakes,  and  I  couldn't  say  whether  it  rang  after 
that  or  not."  He  was  not  cross-examined  on  that  question.  William 
H.  Sliter,  a  witness  for  defendant,  who  was  driving  a  team  upon  Green 
street,  approached  the  track  from  the  opposite  direction  from  which 
plaintiff  did,  and  who,  hearing  the  train  approach,  stopped  his  t^am 
about  200  feet  away,  upon  his  cross-examination  answered  as  follows: 
"Question.  You  didn't  hear  any  bell?  Answer.  I  couldn't  say  posi- 
tively I  did.     Q.    Do  you  remember  hearing  any  bell?     A.    No,  sirj 
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I  d'on't  remember  hearing  no  bell."  This  is  all  the  evidence  I  can  find 
in  the  case  relative  to  any  signals  or  warnings  given  or  not  given  by  the 
defendant  of  the  approach  of  the  train. 

It  will  be  observed  that  the  evidence  on  the  part  of  the  plaintiff  to 
show  that  no  bell  was  rung  is  that  the  witnesses  did  not  hear  it;  nona 
of  them  pretended  to  say  "that  they  listened  or  gave  heed  to  the  presence 
or  absence  of  that  signal."  They  were  not  "looking,  watching,  or  listen* 
uig  for  it.  Their  attention  was  not  directed  to  the  fact. "  In  the  absenoe 
of  any  affirmative  evidence  of  the  fact  it  would  be  going  a  great  ways  to 
hold  that  such  evidence  was  sufficient  to  prove  that  no  signal  was  given; 
but  here  we  have  the  affirmative  testimony  of  three  witnesses  swearing 
positively  to  the  ringing  of  the  bell.  There  is  nothing  against  their  credi- 
bility, except  that  one  was  the  engineer  in  charge,  and  the  others  em- 
ployes of  the  defendant, — facts  that  are  not  of  themselves  sufficient  to  dis- 
credit their  testimony,  but  nevertheless  facts  for  the  jury  to  take  into  con- 
sideration where  there  is  any  real  conflict  in  the  testimony.  But  here  I 
cannot  see  that  there  is  any  real  conflict  worthy  of  the  name.  It  seems  to 
me  to  come  squarely  within  the  principle  that,  as  against  affirmative 
evidence  of  crcMlible  witnesses  of  the  ringing  of  a  bdl,  there  must  be 
something  more  than  the  testimony  of  those  who  did  not  hear,  and  it 
must  appear  that  their  attention  was  directed  to  the  fact  at  the  time. 
Culhane  v.  Raihroad  Co.,  60  N.  Y.  133;  Dyer  v.  Railroad  Ck).,  71  N. 
Y.  228;  McKeever  v.  Railroad  Co.,  88  N.  Y.  667. 

I  doubt  very  much  whether  the  plaintiff  showed  affirmatively  a  lack 
of  contributory  negligence  on  his  part.  He  was  traveling  over  a  street 
with  which  he  was  familiar;  a  narrow  street,  the  buildings  upon  its 
comers  within  a  few  feet  of  the  railway  tracks,  where  his  horses  would 
come  upon  the  tracks  almost  as  soon  as  the  wagon  would  reach  the  cor- 
ner. He  knew  he  was  approaching  a  place  of  peril;  how  perilous,  from 
his  own  testimony,  he  could  not  determine  by  his  eyesight  until  he  was 
almost  upon  the  tracks.  Those  who  approach  a  place  of  peril  must  be 
on  the  alert,  and  vigilant  in  the  use  of  their  eyes  and  ears,  and  display 
that  prudence  of  conduct  which  the  situation  dictates.  Heaney  v.  Rail- 
road Co.,  112  N.  Y.  122, 19  N.  E.  Rep.  422.  The  accident  took  place 
in  broad  daylight,  and  the  circumstances  detailed  by  the  plaintiff  and 
his  witnesses  do  not,  it  seems  to  me,  show  that  alertness  and  prudence 
of  conduct  on  his  part  which,  when  we  consider  the  locality,  establish 
affirmatively  the  lack  of  contributory  negligence.  For  these  reasons  the 
judgment  should  be  reversed,  and  a  new  trial  ordered,  costs  to  abide  the 
event.     All  concur. 


PEOPLE  V.  O'MBLIA. 
(Supreme  Court,  General  Term.  Third  Department.    February  15, 1808.) 

DiSOKDBRLT  HOUBB. 

Whether  a  person  keeps  a  house  himself,  or  leases  it  to  another,  to  be 
used  as  a  honee  where  people  can  have  nnlawful  sezaal  intercourse,  he  is 
equally  guilty,  under  Pen.  Code,  §  32d,  making  it  a  misdemeanor  to  keep  a 
house  for  persons  to  visit  for  unlawful  sexual  intercourse,  or  to  let  alu^lding 
knowing  that  it  is  intended  to  be  used  for  such  purpose.  oiaitized  bv  CjOOQIc 
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Appeal  from  court  of  special  sessions,  city  of  Albany. 

John  J.  CMelia  was  convicted,  under  Pen.  Code,  §  322)tof  kee 
disorderly  house,  and  appeals.     Affirmed. 

Pen.  Code,  §  822,  provides  that:  "A  person  who  keeps  * 
a  house  or  place  for  persons  to  visit  for  unlawful  sexual  inteix 
*  *  *  or  who,  as  agent  or  owner,  lets  a  building,  or  any  por 
a  building,  knowing  that  it  is  intended  to  be  us«i  for  any  p 
specified  in  this  section,  or  who  permits  a  building  or  a  porti< 
building  to  be  so  used,  is  guilty  of  a  misdemeanor." 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRIQ] 

Gleason  &  Dugan,  for  appellant. 

James  W.  Eaton,  Dist.  Atty.,  for  the  State, 

HERRICK,  J.  This  is  almost  entirely  a  question  of  fact, 
recorder  had  the  witnesses  before  him,  and  could  judge  of  their 
fulness.  Whether  he  kept  the  house  himself,  or  leased  it  to  ac 
to  be  used  as  a  house  where  people  could  have  unlawful  sexual 
course,  he  was  equally  guilty.     People  v.  Erwin,  4  Denio,  129. 

The  judgment  should  be  af&rmed.     All  concur. 


(67  Hun,  521.) 
ADAMS  v.  BRADY. 
(Supreme  Court.  General  Term,  Third  Department    February  15. 189 

SZBOUTOBS  AND  ADMINISTRATORS— ALLOWANCE  OP  CLAIMS— RbFBRBNOK 

Where  a  person  whose  claim  against  an  estate  has  been  rejected 
administrator  serves  a  written  offer  to  refer  the  claim,  and  the  admini 
consents,  and  they  agree  od  a  referee,  who  is  approred  by  the  oonrt, 
Tided  by  4  Rev.  St.  (8th  Ed.)  pp.  2561,  2562.  §  86,  he  waives  his  right  to 
trial;  and  where  the  referee's  report  is  set  aside,  the  referee  dischari^c 
a  new  trial  granted,  the  court  may,  over  his  objection,  appoint  anewi 
as  provided  in  section  87.    Hasten  y.  Budington,  18  Hun,  IQfi,  follow 

Appeal  from  special  term,  Albany  county. 

Louisa  S.  Adams,  having  presented  to  Anthony  N.  Brady,  ad 
trator  of  James  N.  Brady,  deceased,  a  claim  against  the  estate,  ai 
same  having  been  rejected,  a  referee  was  agreed  upon,  as  provid 
statute,  and  a  trial  had  before  him.  The  report  of  the  referee  yi 
aside  by  the  court,  the  referee  discharged,  a  new  trial  granted, 
new  referee  appointed,  and  the  administrator  appeals.     AfiSrmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERMC 

BeiUy  &  Hamilton,  (Andrew  Hamilton,  of  counsel,)  for  appeU 
Alden  Chester,  for  respondent. 

PUTNAM,  J.  Plaintiff,  having  presented  a  daim  against  the 
of  James  N.  Brady,  deceased,  which  was  rejected  by  defendi 
administrator  of  the  deceased,  served  on  the  latter  a  written  c 
refer  said  daim,  pursuant  to  the  statute.  The  offer  being  accept 
defendant,  and  the  parties,  by  another  writing,  having  agreed  on 
erence  to  John  T.  Cook,  and  the  surrogate  of  Albany  county  1 
duly  approved  of  said  referee,  on  filing  said  agreement  to  refer,  ai 
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approval  of  the  surrogate,  in  the  county  clerk's  office  of  said  o^mnty,  an 
order  entitled  in  the  supreme  court,  referring  the  matter,  as  to  said 
claim,  to  said  Ck>ok,  waa  entered.  The  cause  was  afterwards  tried 
before  said  referee,  who  found  in  favor  of  the  claimant.  A  motion  made 
by  plaintiff  at  special  term  to  confirm  said  report,  and  for  judgment  in 
favor  of  plaintiff,  with  costs,  was  denied,  and  the  report  set  aside,  on 
the  ground  that  the  referee  had  improperly  stricken  out  evidence 
received  on  the  trial  after  the  final  submission  of  the  case.  The  referee 
was  discharged,  and  a  new  trial  granted  before  Hon.  William  L.  I^eamed, 
who  by  said  order  was  appointed  sole  referee  to  hear  and  determine  the 
matter  in  controversy  between  said  parties.  Defendant  objected  to  the 
appointment  of  a  new  referee,  and  gave  notice  that  he  elected  to  end 
the  reference,  and  claimed  a  jury  trial.  It  is  now  claimed  by 
appellant  that  that  portion  of  the  order  appointing  a  new  releree  is 
unauthorized;  that  the  case  is  one  where  the  defendant  is  entitled  to  a 
trial  by  jury;  and  that,  by  consenting  to  a  reference  to  a  particular  ref- 
eree, he  did  not  waive  his  right  to  a  jury  trial, — said  reference  having 
fallen  through.  Presten  v.  Morrow,  66  N.  Y.  462.  The  general  term 
of  this  district,  in  Masten  v.  Budington,  18  Hun,  105,  determined  that 
the  doctrine  laid  down  in  Presten  v.  Morrow  does  not  apply  where  there 
is  a  reference  under  the  statute,  by  consent,  on  a  claim  against  a  deceased 
party,  and  that  such  consent  is  a  waiver  of  a  trial  by  jury.  In  the  case 
last  cited  the  provisions  of  2  Rev.  St.  p.  89,  §§  86,  37,  (which  remain 
in  force,) '  are  considered;  and  the  court  held  that  after  a  controversy  as 
to  a  claim  against  a  decMsed  party  had  been  referred  by  consent,  pu]> 
suant  to  the  above-quoted  provisions  of  the  Revised  Statutes,  it  may  be 
treated  in  the  same  manner  as  a  case  in  which  the  court  could  direct  a 
reference  without  consent;  that  said  section  37  of  the  statute  provides 
that,  upon  setting  aside  the  report  of  a  referee,  another  referee  may  be 
appointed  by  the  court  in  place.  See  2  Rev.  St.  p.  89,  §§  36,  37;  3 
Rum.  Pr.  298;  Roe  v.  Boyle,  81  N.  Y.  at  page  308.  I  think  we  are 
concluded  by  the  decision  of  the  general  term  of  this  district  in  Masten 
V.  Budington,  which  seems  decisive  of  the  question  under  consideration, 
and  hence  that  the  order  should  be  affirmed,  with  costs.     All  concur. 

U  Rev.  St.  (8tb  Ed.)  pp.  2561,  2562,  gg  36,  87.  Section  86  provides  that,  if  the 
executor  or  aaminiBtrator  doubt  the  Justice  of  any  claim  presented  against  the 
estate,  he  may  enter  into  an  agreement,  in  writing,  with  the  claimant,  to  refer 
the  matter  in  controversy  to  a  disinterested  person,  to  be  approved  bv  the  surro- 
gate, and  upon  filing  such  agreement  and  approval  of  the  surrogate  in  the  office 
of  the  clerk  of  the  supreme  court  in  the  county  in  which  the  parties,  or  either  of 
them,  reside,  a  rule  shall  be  entered  by  such  clerk,  either  in  vacation  or  term, 
referring  the  matter  in  controversy  to  the  person  so  selected.  Section  87  provides 
that  the  referee  shall  thereupon  proceed  to  hear  and  determine  the  matter,  and 
make  his  report  thereon  to  the  court  in  which  the  rule  for  his  appointment  shall 
have  been  entered;  that  the  same  proceeding  shall  be  had,  in  all  respects,— the 
referee  shall  have  the  same  powers,  be  entitled  to  the  same  compensation,  and 
subject  to  the  same  control.— as  if  the  reference  had  been  made  in  an  action  in 
which  soch  court  might,  by  law,  direct  a  reference;  and  the  court  may  set  aside 
a  report  of  the  referee,  or  appoint  another  in  his  place,  and  may  confirm  such 
report,  and  adjudge  Costs,  as  m  actions  against  executors;  and  the  Judgment  of  * 
the  court  thereupon  shall  be  valid  and  elTectual,  in  all  respects,  as  if  the  same  had 
been  rendered  in  a  suit  commenced  by  the  ordinary  process. 
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LAIDLET  y.  ROGERS  et  aL 
(Bnpreme  Court,  General  Term,  Third  Department    February  16, 1698.) 

L  Deposition— Oral  Cbosb-Examination. 

Where  plaintiff's  principal  witnesses  are  to  be  examined  by  commission, 
and  it  is  difflcalt  for  defendant  to  anticipate  what  their  testimony  will  be. 
so  as  to  enable  him  to  properlv  frame  his  cross  Interrogatories,  he  will  be 
granted  the  ri^ht  to  cross-examine  them  orally,  with  leave  to  plaintiff  to  re- 
examine the  witnesses  orally,  or  to  have  an  oral  direct  examination  if  he 
prefers. 

9l  Bamb— Powbr  of  Court. 

Under  Code  Civil  Proc.  §S  808,  894.  which  provides  that  the  parties  may 
stipulate  or  the  court  may  airect  that  a  commission  issue  without  written  in- 
terrogatories, and  that  the  deposition  be  talsen  on  oral  questions,  or  partly 
on  oral  questions  and  partly  on  written  interrogatories,  the  court  has  the 
power  to  direct  an  oral  commission  against  the  objection  of  one  of  the 
parties. 

8.  Same— Appeal— Review  op  General  Tkrh. 

On  appeal  from  an  order  denying  defendant  the  right  to  orally  cross -ex- 
amine plaintiff's  witnesses,  whose  testimony  is  taken  by  commission,  the 
general  term  will  consider  and  pass  on  the  case  on  its  merits. 

Appeal  from  special  term,  Franklin  county. 

Action  by  Fred  C.  Laidley,  as  assignee  of  Martin  T«  Lally,  in  trust 
ibr  the  benefit  of  his  creditors,  against  James  Bogers,  £.  F*  Fou- 
qoier,  and  George  A.  Taylor,  to  recover  $3,754  from  defendants  for 
ttie  work  of  Martin  T.  Lally  in  constructing  a  sectioti  of  the  St.  Law- 
rence &  Adirondack  Railroad.  From  an  order  directing  that  two  com- 
missions issue  for  the  examination  of  two  of  plaintiff's  witnesses  and 
denying  defaadants'  request  for  leave  to  orally  cross-examine  such  wit- 
B,  defendants  appa&l.     Modified. 


The  following  is  the  affidavit  of  plaintiff's  counsel  on  which  the  order  was 
granted: 

** Thomas  Cantwell,  being  duly  sworn,  says  that  he  is  one  of  the  attorneys 
for  the  plaintiff  in  the  above-entitled  action.  That  this  action  is  brought  to 
recover  the  sum  of  |8,754  from  the  defendants  for  the  work  and  labor  of  Martin 
T.  Lally  in  constrocting  a  section  of  the  St.  Lawrence  &  Adirondack  Railroad. 
That  said  Lally  made  a  eeneral  assignment  to  plaintiff.  Franklin  county  ia  the 
place  of  trial.  That  defendants  in  the  answer  allege  that  they  do  not  owe  the 
plaintiff  anything,  and  that  they  have  paid  said  Lally  and  his  creditors  for  all 
work  performed.  *  *  *  That  said  Martin  T.  Lally  has  died  since  the  com- 
mencement of  this  action.  *  *  *  That  William  A.  Daf  ter,  who  resides  at  Swan 
River,  in  the  state  of  Minnesota,  and  Joseph  P.  Lally,  who  resides  at  Detroit,  Mich., 
are  necessary  and  material  witnesses  for  the  plaintiff  on  the  trial  of  this  action, 
and  each  of  them  is  a  necessary  and  material  witness  on  this  trial  on  the  follow- 
ing questions,  viz. :  Upon  the  amount  of  work  and  labor  performed  by  said  Lally. 
and  upon  the  amount  of  payments  which  the  defendants  made  to  said  Lally.  and 
upon  the  damages  which  said  Lally  suffered  from  the  unreasonable  delays  of  the  de- 
fendants. That  said  Daf  ter  is  a  civil  engineer,  and  acted  as  the  engineer  of  the  said 
Martin  T.  Lally  in  the  construction  of  said  railroad,  and  in  making  the  estimates 
of  the  amount  of  work  performed,  and  said  Joseph  P.  Lally  was  the  brother  of 
said  Martin,  and  acted  as  his  confidential  man  and  helper  In  said  work,  and  said 
Dafter  and  said  Joseph  P.  Lallv  talked  with  deponent  at  Malone  before  they 
went  away,  and  told  deponent  what  they  could  swear  to.  and  that  they  would  and 
could  testify  as  to  the  amount  of  work  performed  by  said  Lally.  and  also  as  to  the 
said  delays  and  damages,  all  of  which  are  in  controversy  in  this  action.  That  each 
of  said  witnesses  is  a  necessary  and  material  witness  for.  the  plaintiff  on  the 
trlsJ  of  said  action,  as  deponent  has  advised  the  plaintiff,  after  such  statement 
of  said  witnesses,  and  verily  believes  to  be  true,  and  that  without  the  testimony 
of  said  witnesses  and  each  of  them  the  plaintiff  cannot  safely  turoceed  to  the 
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trial  of  this  action,  as  deponent  has  also  advised  the  plaintilT,  after  sach  state- 
ment, and  yerily  believes.  That  neither  of  said  witnesses  is  now  within  the 
state  of  New  York,  but  the  said  William  A.  Dafter  ib  now  at  or  near  Swan  River 
aforesaid,  and  that  deponent  had  a  letter  from  him  at  that  place  recently.  That 
said  Joseph  P.  Laliy  resides  at  76  Windsor  street.  Detroit.  Hich..  and  is  not  now 
in  the  state  of  New  York,  as  deponent  verily  believes,  because  this  deponent  had  a 
letter  from  said  Joseph  P.  Lally,  dated  and  postmarked  at  Detroit  not  long  ago." 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK,  JJ. 

Kellas  &  Munsill,  (John  P.  Kellas,  of  counsel,)  for  appellants. 
Cantwell&  Cant  well,  (Thomas  Cantwell  and  William  P.  Cantwell,  of 
counsel,)  for  respondent. 

PUTNAM,  J.  This  is  an  appeal  by  defendants  from  an  order  made 
on  motion  of  plaintiff  that  two  commissions  issue  to  examine  two  wit- 
nesses on  interrogatories  to  be  annexed  to  said  commissions,  and  denying 
defendants'  request  to  have  a  provision  inserted  in  said  order  that  they 
be  allowed  an  oral  cross-examination  of  said  witnesses.  It  is  evident 
from  an  examination  of  the  affidavits  and  papers  in  the  case  that  the 
witnesses  so  proposed  to  be  examined  by  commission  are  very  impor- 
tant ones.  They  are  doubtless  plaintiff's  principal  witnesses  to  estab- 
lish his  cause  of  action.  It  is  apparent  from  the  nature  of  the  case  that 
it  would  be  difficult,  if  not  impossible,  for  the  defendants  to  so  anticipate 
what  these  witnesses  would  testify  to  as  to  properly  frame  written  cross 
interrogatories.  I  think  defendants,  if  they  desire,  should  have  the 
right  to  orally  cross-examine  these  witnesses.  The  court,  under  sections 
893,  894,^  Civil  Code,  have  the  power  to  direct  an  oral  commission, 
and  have  often  exercised  the  power  in  similar  cases.  Smith  v.  Tal- 
madge,  3  N.  Y.  Law  Bui.  97;  Parker  v.  Lythgoe,  13  N.  Y.  Supp.  949; 
Wainwright  v.  Low,  49  Hun,  283,  1  N.  Y.  Supp.  786. 

On  appeal  from  the  order  it  is  our  duty  to  consider  and  pass  upon 
the  case  on  its  merits.  Jemison  v.  Bank,  85  N.  Y.  646.  The  order 
should  be  modified  as  follows:  It  should  provide  that  the  commission 
issue  in  the  ordinary  form,  with  leave  to  the  defendants  to  cross-ex- 
amine the  witnesses  orally;  they,  however,  to  pay  the  expenses  of  the 
commission  attendant  on  said  cross-examination;  plaintiff  to  have  the 
right  to  subject  the  witnesses  to  an  oral  re-examination,  if  desired; 
he  to  bear  the  expenses  thereof.  The  plaintiff  may  also,  if  he  so 
elects,  have  an  oral  direct  examination  of  said  witnesses,  instead  of  an 
examination  upon  interrogatories.  I  think  the  order  should  be  mod- 
ified as  above,  without  costs  to  either  party.     All  concur. 

iThese  sections  provide  that  the  parties  may  stipulate  or  the  court  may  direct 
that  a  commission  issue  without  written  interrogatories,  and  that  the  deposition 
be  taken  on  oral  questions,  or  partly  on  oral  questions  and  partly  on  written  in- 
terrogatoriea. 
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(67  Hun,  633.) 
LANE  V.  TOWN  OP  HANCOCK. 

(Supreme  Court,  General  Term,  Third  Department.    February  15.  1898.) 

L  HioHWATS— Defects— Negligbkcb  of  Road  Officers. 

Id  an  action  against  a  town  to  recover  damages  for  the  death  of  plaintifTs 
intestate  by  the  overturning  on  a  public  road  of  a  sleigh  in  which  deceased 
was  riding,  there  was  evidence  that  the  road,  which  at  that  place  was  about 
11  feet  wide,  sloped  to  one  side,  where  there  was  a  perpendicular  descent  of 
several  feet,  and  that  it  had  been  in  that  condition,  without  a  barrier,  for  sev- 
eral years.  A  water  bar  ran  diagonally  across  the  road,  and,  at  the  time  of 
the  accident,  water  had  flowed  over  the  road  and  frozen,  so  that  the  sleigh, 
without  the  driver's  negligence,  slipped  off  the  road.  Held,  tbat  the  negli- 
gence of  defendant's  road  commissioners  was  properly  submitted  to  the  jury. 

S.  Same — Absence  of  Previous  Accidents. 

In  such  action,  the  fact  that  no  accident  had  occurred  there  before  was  not 
conclusive  that  the  road,  where  the  accident  occurred,  was  safe.  Hubbell  v. 
City  of  Yonkers,  10  N.  R  Rep.  858,  104  N.  Y.  434;  Glasier  v.  Town  of  Hebron. 
80  N.  £.  Rep.  289, 181  N.  Y.  447,--di8tinguished. 

8.  Same— Notice  of  Defects— Previous  Condition. 

Where  the  road  had  been  in  the  same  state  for  seven  years  before  the  acci- 
dent, defendant's  road  commissioners  must  be  deemed  to  have  had  notice  of 
its  condition. 

4.  Same— Plan  of  Construction. 

Where  the  evidence  showed  that  when  the  road  was  built  ** fenders'* 
were  put  where  the  accident  happened,  but  that  the  road  had  since  been 
filled  m  higher  than  the  fenders,  and  that  there  was  no  water  bar  when  the 
road  was  made,  the  jury  were  Justified  in  finding  that  the  accident  was  caused 
by  the  road  getting  out  of  repair,  and  not  because  of  a  defect  in  the  plan  of 
construction. 

5.  Same— Want  of  Funds  to  Repair. 

In  such  action,  the  want  of  sufficient  funds  to  repair  the  road  was  a  de- 
fense to  be  asserted  and  proved  by  defendant 

Appeal  from  circuit  court,  Sullivan  county. 

Action  by  Marvin  Lane,  as  administrator  of  Sarah  A.  Lane,  deceased, 
against  the  town  of  Hancock,  to  recover  damages  for  the  death  of  plain- 
tiffs intestate  by  the  overturning  on  a  public  road  of  a  sleigh  in  which 
deceased  was  riding.  There  was  a  judgment  for  plaintiff  entered  on  a 
verdict.  From  the  judgment,  and  from  an  order  denying  a  motion  for 
a  new  trial,  defendant  appeals.     Affirmed. 

For  appeal  from  an  order  denying  defendant's  motion  for  a  change  of 
venue,  see  9  N.  Y.  Supp.  97. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK,  JJ. 

Wesley  Gould,  (T.  R.  Gilbert,  of  counsel,)  for  appellant. 
John  F.  Anderson,  (T.  F.  Bush,  of  counsel,)  for  respondent. 

PUTNAM,  J.  The  questions  whether  the  death  of  plaintiff's  intes- 
tate was  or  was  not  caused  by  the  negligence  of  the  commissioners  of 
highways  of  the  town  of  Hancock,  and  whether  there  was  any  contribu- 
tory n^ligence  on  the  part  of  said  deceased,  I  think,  were  properly  and 
fairly  submitted  to  the  jury  by  the  trial  court.  The  matters  litigated 
in  the  action  have  been  passed  upon  in  so  many  reported  cases,  and  the 
principles  involved  are  so  well  settled,  that  a  brief  discussion  of  the  case 
will  be  sufficient.     There  was  evidence  on  the  trial  showing,  or  tending 
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to  show,  that  at  the  point  on  the  highway  where  the  accident  happened 
the  road  was  about  11  feet  wide,  and  eloping  considerably  from  the  up- 
per to  the  lower  side,  where  there  was  a  perpendicular  descent  of  several 
feet,  over  which  the  sleigh  in  which  deceased  was  riding  fell.  There 
was  a  water  bar  running  diagonally  across  the  road,  and  the  water  flowed 
over  this  place  and  was  froz^,  so  as  to  make  the  road  slippery.  The 
sleigh,  when  it  came  to  the  point  in  question,  without  any  negligence  on 
the  part  of  the  driver,  slipped  off  the  road,  was  overturned,  and  de- 
ceased was  killed.  The  highway  had  been  in  this  condition  for  sevend 
years,  and  had  no  barrier  on  the  sides.  The  testimony  given  on  the 
trial  as  to  the  condition  of  this  road  at  the  place  where  the  accident  oc- 
curred rendered  the  submission  of  the  question  as  to  the  negligence  of 
defendant's  highway  commissioners  to  the  jury  necessary,  within  the 
cases  of  Ivory  v.  Town  of  Deerpark,  116  N.  Y.  476,  22  N.  E.  Rep. 
1080;  Maxim  v.  Town  of  Champion,  60  Hun,  88,  4  N.  Y.  Supp.  615; 
Bryant  v.  Town  of  Randolph,  133  N.  Y.  70,  30  N.  E.  Rep.  667;  and 
many  other  cases  which  it  is  unnecessary  to  mention.  In  fact  the  evi- 
dence of  negligence  in  this  case  on  the  part  of  the  officers  of  defendant 
was  stronger  and  more  conclusive  than  was  shown  on  the  part  of  the  de* 
fendant's  commissioners  in  either  of  the  three  cases  above  cited.  In  this 
case  there  was  a  road  sloping  rapidly  to  a  steep  embankment,  with  a 
water  bar  running  diagonally  acroks  it,  over  which  road  water  was  suf- 
fered to  flow  and  freeze,  and  on  which  a  loaded  sleigh  would  be  likely 
to  slip  and  be  thrown  over  the  embankment,  however  properly  driven, 
88  was  the  sleigh  on  which  deceased  was  riding.  The  fact  that  no  acci- 
dent had  ever  occurred  at  the  place  in  question  before,  if  such  fact  was 
shown  on  the  trial,  although  some  evidence  tending  to  show  that  this 
point  in  the  road  where  the  accident  occurred  was  not  dangerous,  is  not 
conclusive  in  that  regard,  especially  in  a  case  like  this,  where  the  testi- 
mony given  by  plaintiff  so  strongly  indicates  an  unsafe  condition  of  the 
highway.  Maxim  v.  Town  of  Champion,  60  Hun,  93, 4  N.  Y.  Supp.  616. 
Counsel  for  defendant  compares  this  case  to  Hubbell  v.  City  of  Yonkers, 
104  N.  Y.  484,  10  N.  E.  Rep.  868,  and  Glasier  v.  Town  of  Hebron,  131 
N.  Y.  447,  30  N.  E.  Rep.  239.  A  careful  examination  of  the  testimony 
and  consideration  of  the  facts  have  led  me  to  the  conclusion  that  this  case 
is  not  similar  to  those  authorities.  In  the  Hubbell  Case  the  road  was 
30  feet  wide,  macadamized,  and  in  good  condition.  The  accident  was 
caused  by  the  plaintiff's  horse  being  frightened,  and  not  by  the  condition 
of  the  highway.  Here  the  road  was  only  11  feet  wide,  sloping,  ¥rith- 
ont  barriers,  covered  with  ice,  and  in  such  a  dangerous  condition  that  a 
sleigh  passing  along  the  highway  would  naturally  and  almost  neces- 
sarily slip  and  go  over  the  embankment;  and  the  accident  by  which  de- 
ceased lost  her  life  was  in  fact  caused  by  the  sleigh  slipping  over  the 
embankment  on  account  of  the  defective  condition  of  the  highway.  In 
Glasier  ▼.  Town  or  Hebron,  supra,  the  road  was  17  feet  wide,  and  in 
good  condition.  Here,  as  we  have  seen,  there  was  evidence  to  justify 
the  jury  in  finding  that  the  highway  where  the  accident  occurred  was  in 
bad  condition,  and  iq  such  a  state  that  said  accident  might  naturally 
have  been  anticipated.     The  highway  having  been  in  the  same  state  for 
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seven  years  prior  to  the  death  of  Mrs.  Lane,  the  officers  of  defendant 
must  be  deemed  to  have  had  notice  of  its  condition. 

Tt  is  suggested  by  counsel  for  appellant  that  the  highway  being  in  the 
same  condition  as  when  accepted  by  the  commissioners,  and  having 
been  made  in  accordance  with  the  plan  adopted  by  them,  the  defect, 
if  any,  was  incident  to  the  plan  adopted,  and  was  an  error  of  judgment 
of  the  commissioners,  on  which  no  judgment  can  be  obtained.  Urqa- 
hart  V.  City  of  Ogdensburg,  91  N.  Y.  67.  The  testimony  in  the  case, 
however,  does  not  sustain  defendant's  position.  It  appears  that  when 
the  road  was  built  there  were  ^'fenders"  put  at  the  place  where  the  acci- 
dent happened.  That  the  road  had  since  become  filled  in  with  earth 
higher  than  the  fenders.  Also  there  was  no  water  bar  when  the  road 
was  made.  Had  there  been  a  fender  at  the  place  where  the  accident 
occurred,  the  sleigh  on  which  deceased  was  riding  would  not  have  gone 
over  the  embankment.  Hence  there  was  evidence  in  the  case  justify- 
ing the  jury  in  finding  that  deceased  lost  her  life,  not  on  account  of  any 
defect  in  the  plan  of  the  road  asadopted  by  the  officers  of  the  town,  but 
on  account  of  its  being  allowed  to  become  out  of  repair.  The  defend- 
ant insists  that  it  was  for  the  plaintiff  to  all^e,  and  show  as  a  part  of 
his  cause  of  action,  that  the  commissioners  had  sufficient  funds,  or  the 
power  to  procure  sufficient  funds,  to  repair  the  highway  in  question, 
and  neglected  to  take  the  proper  and  necessary  steps  to  obtain  such 
funds.  I  think  the  want  of  funds  was  a  defense  to  be  asserted  and 
proved  by  defendant.  Bullock  v.  Town  of  Durham,  (Sup.)  19  N.  Y. 
Supp.  635;  Hover  v.  Barkhoof,  44  N.  Y.  118;  Adsit  v.  Brady,  4  Hill, 
634;  Clapper  v.  Town  of  Waterford,  131  N.  Y.  388,  389,  30  N.  B. 
Rep.  240.  Also  the  evidence  in  the  case  was  such  that  the  jury  could 
properly  find  that  defendant's  officers  either  had  the  funds,  or  could 
easily  have  procured  the  small  amount  ($20)  necessary  to  properly  re- 
pair the  defective  part  of  the  highway  in  question.  Without  attempt- 
ing to  discuss  the  question,  I  will  refer  to  the  remarks  of  Bradley,  J., 
in  Ivory  v.  Town  of  Deerpark,  116  N.  Y.  484,  22  N.  E.  Rep.  1080, 
as  entirely  applicable  to  this  case.  Also  the  opinion  in  Warren  v. 
Clement,  24  Hun,  474.  The  highway  had  been  in  the  same  bad  con- 
dition for  several  years.  It  required  only  $20  to  repair  it.  The  high- 
way commissioners,  who  mustbedeemed to  have  hndnotice  of thecondition 
of  the  road,  had  a  right  to,  under  the  statute,  raise  the  sum  of  $1,000 
for  highway  purposes  each  year.  The  jury  could  properly  have  de- 
termined that  they  negligently  failed  to  take  proper  steps  to  provide 
funds,  if  they  did  not  in  fact  have  means  on  hand  to  make  the  repidr 
that  would  only  cost  $20,  at  a  place  on  the  highway  that  had  nee<led 
such  repair  for  seven  years.  The  trial  judge  submitted  the  question  to 
the  jury  as  to  the  possession  of  fnnds  by  the  defendant's  officers  in  a 
fair  charge,  to  which  no  exception  was  taken,  and  I  am  unable  to  see 
that  any  error  was  committed  by  him  in  his  instructions  to  the  jury  or 
rulings  in  the  matter. 

Several  exceptions  were  taken  by  appellant  to  decisions  of  the  trial 
judge  in  receiving  or  excluding  evidence  ofiered,  which  are  urged  as 
grounds  for  granting  a  new  trial.      I  have  examined  and  considered 
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each  of  said  decisions  carefully,  but  do  not  think  they  require  discus- 
sion, or  that  the  trial  judge,  in  either  of  the  rulings  so  excepted  to, 
made  any  error  that  should  cause  a  reversal  of  the  judgment. 
The  judgment  should  be  affirmed,  with  costs.     All  concur. 


(67  Hun,  G81.) 

PUNN  T.  NEW  YORK  CENT.  A  H.  R  B.  CO. 

(Supreme  Coart»  (Stoneral  Term.  Third  Departmeot    Febraary  16, 1896.) 

1.  Railroad  Cokpahiks— Pirbs—Proof  of  Nboligence. 

Id  an  action  for  damages  for  burnins  a  building  by  sparks  from  defendant's 
locomotive,  the  evidence  disclosed  that  other  engines  than  defendant's  ran 
oTer  the  same  traclc.  near  plaintiff's  buiiding.  but  that  defendant's  en- 
gines were  often  stalled  in  front  of  the  building,  when  large  sparks  were 
thrown  on  it,  setting  it  on  Are.  These  fires  continued  about  10  years,  until 
the  building  was  finally  burned.  There  was  no  testimony  that  any  engines 
other  than  defendant's  were  stalled  or  emitted  sparks,  and  all  the  evidence 
relating  to  the  emission  of  sparks  pointed  to  defendant's  engines.  Held,  that 
it  was  for  the  Jury  to  say  whether  defendant's  engines  caused  the  injury  to 
plaintiff's  building. 

%  Saxe— DBFEcnTB  Appltanobs. 

Where,  for  a  number  of  years,  plaintiff's  house  was  repeatedly  fir«d  by 
showers  of  sparks  thrown  out  by  defendant's  freight  engines,  so  as  to  endan- 
ger buildings  other  than  plaintiff's,  and.  four  years  before  the  burning  of 
plaintiff's  building,  defendant  adopted  an  improved  smokestack  for  its  pas- 
senger engines,  which  removed  two  thirds  of  the  danger  from  sparks,  but 
continued  to  use  the  old  smokestacks  on  its  freight  engines,  it  was  for  the 
Jury  to  say  whether  plaintiff's  Injury  resulted  from  negligence  in  using  the 
old  smokestacks,  and  whether  they  were  obviously  dangerous.  Steinweg  r. 
Railway  Co.,  43  N.  T.  128;  Lafflin  v.  Railroad  Co..  12  N.  £.  Rep.  599,  106  N.  Y. 
180;  Burke  v.  Witherbee,  96  N.  Y.  563.— disUngnlshed. 

-8L  Same— Adoption  of  Ikproybd  Appliances. 

In  such  case  plaintiff  could  not  recover  for  damages  to  his  house,  caused 
by  defendant's  failure  to  adopt  the  new  smokestack,  which  occurred  prior 
to  the  time  the  new  smokestack  was  placed  on  the  passenger  engines. 

4.  Same. 

The  fact  that  defendant's  engines  frequently  emitted  showers  of  sparks  on 
plaintiff's  house,  firing  it  on  several  occasions,  is  some  evidence  of  neg- 
ligence in  the  use  of  defendant's  appliances  prior  to  the  adoption  of  the  now 
smokestack. 

4k  Inbtruotions—Wbight  of  Etidbncb. 

The  testimony  of  a  witness  that  is  contradictory,  weak,  and  inconclusive 
should  go  to  the  Jury  for  what  it  is  worth,  and  the  court  should  not  in- 
struct the  Jury  to  disregard  it. 

Appeal  from  circuit  court,  Albany  county. 

Action  by  Peter  J.  Flinn  against  the  New  York  Central  A  Hudson 
River  Railroad  Company.  From  a  judgment  entered  on  a  verdict  in 
favor  of  plaintiff  for  $1,641  damages  and  $378.40  coste,  and  from  an 
•order  denying  a  motion  on  the  minutes  to  set  aside  the  verdict  as  excess- 
ive and  against  the  law  and  evidence,  defendant  appeals.     Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK,  JJ. 

Hale  &  Bulkley,  (Matthew  Hale,  of  counsel,)  for  appellant. 

Parker  &  Countryman,  (S.  Countryman,  of  counsel,)  for  respondent. 

PUTNAM,  J.  It  is  conceded  that  the  former  decision  by  the  general 
term  (12  N.  Y.  Supp.  341)  in  this  case  determines  that  negligence  can- 
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not  be  imputed  to  defendant  for  laying  its  track  on  any  part  of  the 
premises  referred  to  in  the  complaint,  however  near  plaintiflT's  buildings 
or  in  running  long  and  heavy  trains  thereon.  Hence  the  only  questions 
before  us  are  (1)  whether  there  was  sufficient  evidence  in  the  case  to 
submit  to  the  jury,  indicating  that  the  fires  which  injured  plaintiff's 
building  were  caused  by  sparks  from  defendant's  engines,  and,  if  8o» 
whether  the  emission  of  said  sparks  was  due  to  any  negligence  on  the 
part  of  defendant;  and  (2)  whether  any  exception,  taken  on  the  trial 
to  the  rulings  of  the  trial  judge,  to  his  charge  or  his  refusal  to  chaiige» 
should  cause  a  reversal  of  the  judgment.  I  think  there  was  sufficient 
evidence  that  the  fires  which  injured  and  destroyed  plaintiff's  buUding 
were  caused  by  defendant's  engines.     The  plaintiff  testified: 

^The  showers  of  sparks  and  smoke  would  be  thrown  into  the  windows,  if  they 
were  open,  in  warm  weather,  and  set  fire  to  the  carpet.  I  am  speaking  what  they 
did.  The  effect  was  still  greater  if  they  did  not  pass  readily.— if  they  were  lodged 
there,— because  it  was  up  grade,  and  the  trains  would  sometimes  become  stalieoU— 
impossible  for  the  engines  to  do  their  work;  and  then.  If  the  locomotives  were 
lodged  in  front  of  the  building,  showers  of  sparks  would  be  thrown  all  about, 
and  if  it  were  dry  weather  the  building  would  take  fire,  and  sometimes,  when  it 
was  not  dry,  it  would  take  fire.  The  entire  roof  and  alley,  and  all  about  there, 
would  be  flooded  with  these  live  coals.  This  state  of  things  continued  about  tea 
years.  The  finid  result  was  that  the  house  was  destroyed.  These  fires  continued 
from  1874,  the  time  the  additional  track  was  laid,  until  the  destruction  of  the 
building  by  one  of  those  fires,  in  August,  1884.  I  visited  this  house  immediately 
after  it  nad  been  set  fire.  I  went  there  to  see  how  much  damage  had  been  done, 
and  to  see  about  getting  it  repaired.  I  have  gone  there  perhaps  five  or  six  times 
after  these  fires,  when  I  would  be  at  home.  I  can't  give  the  dates.  Perhaps  in 
1876, 1877,  and  1878,  along  that  way:  in  1879.  I  would  notice  the  floor  of  the 
building, — the  cinders.  If  there  had  been  a  hole  burned  in  the  roof  in  a  day  or 
80,  without  being  repaired,  the  hole  remained  there.  Then  the  cinders  would 
come  in,  and  around  about  there.  It  would  be  two  or  three  or  four  inches  deep 
of  these  large  cinders. " 

Michael  Cautwell  also  testified  as  follows: 

** Remember  the  fires  to  the  premises  described.  These  fires  seemed  to  be  on  the 
roof  when  I  got  there.  Saw  sparks  from  the  engine  on  the  roof.  I  never  meas- 
ured them.  The  tenants  moved  out  I  know  about  the  tenants.  I  talked  with 
the  tenants.  I  think  they  were  an  inch  and  a  half,  and  larger;  a  chunk  of  coal 
probably  an  inch  and  a  naif.  Have  seen  fires  catch  from  these  sparks.  Have 
been  in  the  yard,  and  seen  the  engines  work  outside,  and  the  sparks  settle  on  the 
building,  and  set  it  on  fire,  and  I  extinguished  it " 

There  was  other  testimony  given  on  the  trial,  indicating  that  the  fires 
which  injured  plaintiff's  premises  were  caused  by  defendant's  en- 
gines,—evidence  sufficient  to  sustain  a  verdict  in  favor  of  the  plaintiff. 
Sheldon  v.  Railroad  Co.,  14  N.  Y.  218;  Crist  v.  Railway  Co.,  58  N. 
Y.  638;  O'NeiU  v.  Railroad  Co.,  115  N.  Y.  579,  22  N.  E.  Rep.  217. 

It  is  suggested,  however,  that  the  engines  of  the  Boston  &  Albany 
Railroad  Company,  also,  at  the  time  in  question,  ran  over  the  same 
track,  and  that  it  is  impossible  to  tell  whether  the  fires  in  question  were 
caused  by  the  engines  of  the  latter  company,  or  defendant's.  It  must 
be  admitted  that  the  testimony  in  the  case  as  to  the  origin  of  the  fire  ia 
not  very  clear  or  decisive,  but  the  evidence  given  by  all  the  ¥ritnessea 
showing  the  emission  of  sparks  and  cinders  from  engines  seems  to  point 
to  those  of  defendant.     Thus,  the  witness  Judge  swore  that  the  engines 
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he  referred  to  were  those  of  the  New  York  Oentral  Railroad  Company. 
Hughes  swore  he  never  saw  a  Boston  A  Albany  engine  stalled.  Almost 
all  the  evidence  in  the  case  indicating  that  plaintiff's  house  was  injured 
by  sparks  points  to  the  defendant's  engines  as  emitting  them.  It  was 
therefore  a  question  of  fact,  to  be  submitted  to  the  jury,  whether  or  not 
the  defendant's  freight  engines  caused  the  injury  to  plaintiff's  building. 
Collins  V.  Railroad  Co.,  (Sup.)  11  N.  Y.  Supp.  308.  It  will  be  seen  that 
this  case  differs  from  Searles  v.  Railway  Co.,  101  N.  Y.  661,  5  N.  £. 
Rep.  66,  and  McDermott  v.  Railroad  Co.,  8  Wkly.  Dig.  531,  to  which 
defendant  refers.  In  this  case  there  was  evidence  sufficient  to  submit 
to  the  jury  tending  to  show,  and  which  made  it  probable,  that  the  fires 
in  question  were  caused  by  defendant's  engines. 

It  is  claimed  by  defendant  that,  assuming  the  injury  to  plaintiff's 
premises  was  caused  by  sparks  from  its  freight  engines,  yet  there  is  no 
evidence  to  show  negligence  on  the  part  of  defendant  in  causing  the 
emission  of  said  sparks  by  the  use  of  improper  spark  arresters;  that 
railroad  companies  arc  not  bound  to  use  appliances  that  have  not  been 
tested,  although  approved  by  the  highest  scientific  authority.  They  are 
required  to  use  only  those  that  have  been  not  only  tested,  but  put  in 
general  use,  (Stein  weg  v.  Railway  Co.,  43  N.  Y.  123;)  that,  where  an  ap- 
pliance not  obviously  dangerous  has  been  in  daily  use  for  years,  they 
may  continue  to  use  the  same  without  the  imputation  of  negligence, 
(Lafflin  v.  Railroad  Co.,  106  N.  Y.  136,  12  N.  E.  Rep.  699;  Burke  v. 
Witherbee,  98  N.  Y.  562.)  But  in  fact  there  was  evidence  in  the  case 
from  which  the  jury  could  properly  find  that  the  engines  used  by  the 
defendant  were  obviously  dangerous, — evidence  indicating  that  plain- 
tiff's house,  for  a  number  of  years  prior  to  1884,  had  been  repeatedly 
fired  by  those  engines,  they  throwing  out,  for  a  considerable  distance 
from  its  track,  showers  of  large  sparks  that  were  liable  to  fire  the  build- 
ing of  plaintiff  and  others.  Therefore  the  above  cases  cited  by  appellant 
are  not  decisive  of  the  question  before  us.  In  1879  or  1880  a  new  kind 
of  smokestack  and  spark  arrester  came  into  use,  and  was  placed  by  de- 
fendant on  its  passenger  engines,  but  not  on  those  drawing  freight  trains. 
On  freight  engines  the  defendant  continued  to  use  the  old  "  Diamond  " 
smokestack.  The  evidence  in  the  case  shows  that  the  new  smokestack 
greatly  diminished  the  amount  of  sparks  emitted.  One  witness  testified 
that  only  one  third  as  many  sparks  would  issue  from  the  new  arrester  as 
from  the  old  Diamond  smokestack.  The  doctrine  is  now  established 
that,  while  railroad  companies  are  not  bound  to  adopt  an  untried  ma- 
chine, or  to  use  every  possible  prevention  which  the  highest  scientific 
skill  might  suggest,  yet  they  are  guilty  of  negligence  if  they  fail  to  adopt 
the  most  approved  mode  of  construction  and  machinery  in  known  prac- 
tical use.  Stein  weg  v.  Railway  Co.,  48  N.  Y.  127;  Burke  v.  Railroad 
Co.,  13  Daly,  81;  Bevier  v.  Canal  Co.,  13  Hun,  258;  Crist  v.  Railway 
Co. ,  68  N.  Y.  639.  Although  the  facts  of  the  cases  are  not  alike,  I  think 
the  correct  doctrine,  as  applicable  to  this  case,  is  laid  down  in  Smith  v. 
Railroad  (Jo.,  19  N.  Y.  127,  viz.: 

"  k  railroad  company  is  liable  to  damages  for  any  injury  resulting  *   *   *   from 
its  neglect  to  introduce  any  improvement  in  its  apparatus,  which  is  known  to 
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hnye  been  tested,  and  foand  materially  to  eontribnte  to  safety,  the  adoption  of 
which  is  within  its  power,  so  as  t6  be  reasonably  practical. " 

It  was  shown  that  the  new  smokestack  and  arrester  was  much  better 
than  the  old  Diamond  stack;  it  only  emitting  one  third  as  many  sparks. 
The  defendant  could,  without  the  imputation  of  negligence,  take  a  rea- 
sonable time  to  place  the  new  appliance  on  its  freight  engines.  Whether 
from  1879  to  1884  was  a  reasonable  period  was  a  question  of  fitct,  which 
the  judge  properly  submitted  to  the  jury.  If  the  old  engines,  with  the 
Diamond  stacks,  constantly  set  fire  to  wooden  buildings  near  its  tracks, 
and  the  new  smokestack  would  decrease  the  sparks  emitted  two  thirds, 
and  thus  greatly  diminish  the  probabilities  of  fires,  the  jur}^  might  prop- 
erly have  found  that  the  defendant  was  negligent  in  not  adopting  the 
new  arrester  within  four  or  five  years.  I  think,  therefore,  that  the  trial 
judge,  properly  submitted  to  the  jury  the  question  whether  the  damage  to 
plaintiff's  house  was  caused  by  defendant's  n^ligent  omission  to  place  on 
its  freight  engines  the  new  smokestack  and  spark  arrester.  The  appellant 
put  the  new  smokestack  on  its  passenger  engines  in  1880.  The  appli- 
ance, therefore,  was  then  in  practical  use,  to  the  knowledge  of  the  com- 
pany, and  its  officers  and  servants  must  have  known  that  this  new 
smokestack  materially  diminished  the  risk  of  fire  from  sparks  from 
the  engines.  It  was  a  serious  question  whether,  under  the  circum- 
stances, the  defendant  should  not  in  1880  or  1881,  or  prior  to  1884, 
have  placed  this  new  spark  arrester  on  its  freight  engines.  This  ques- 
tion was  properly  submitted  to  the  jury  by  the  trial  judge,  in  a  fair  and 
impartial  charge.  For  the  reasons  above  stated  the  court  did  not  err  in 
declining  to  charge,  as  requested,  that  the  jury  could  not  find  that  the 
defendant  was  guilty  of  negligence  in  using  the  old  smokestack  and 
spark  arrester  it  did  prior  to  1884,  and  also  that  there  was  no  evidence 
in  the  case  from  which  the  jury  could  say  that  defendant  was  negligent 
in  not  using  some  other  kind  of  smokestack  than  it  did.  As  we  have 
seen,  these  were  questions  of  fact  for  the  jury,  not  questions  of  law  for 
the  court. 

The  defendant  might  properly  have  asked  the  court  to  charge  that 
the  defendant  was  not  guilty  of  negligence  in  not  adopting  the  new 
arrester  immediately  after  its  discovery;  that  it  had  a  reasonable  time 
after  such  appliance  came  into  practical  use  within  which  to  adopt  it. 
What  was  a  reasonable  time  was  a  question  of  fact  for  the  jury  to  de- 
termine. I  think  that  defendant  was  entitled  to  the  instruction  that  no 
recovery  can  be  had  for  damage  prior  to  1879  by  reason  of  defendant's 
not  having  adopted  the  new  spark  arrester.  The  trial  judge  seems  not 
to  have  understood  the  request,  and  his  answer  was  practically  a  refusal 
to  instruct  the  jury  as  requested.  But,  on  examination  of  his  charge, 
it  will  be  seen  that  he  had  already,  in  effect,  thns  charged.  There  w^as 
no  dispute  whatever  in  the  evidence  that  the  new  arrester  was  first  used 
in  1879  or  1880.     The  judge  instructed  the  jury  as  follows: 

*'It  is  for  you  to  determine  whether  the  evidence  in  the  case  Justifies  you  in. 
saying  that  they  were  negligent  in  refusing  to  adopt  the  new  appliance  that  has 
heen  spoken  of.  •  •  *  Whether,  in  other  words,  if  they  haa  adopted  in  1879, 
1880.  1881.  1882.  and  1888.  hefore  this  fire  occurred.  *  *  *  the  new  appliance 
that  has  been  referred  to,  that  then  this  building  would  have  been  destroyed,  or 
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its  rental  value  depreciated.  Tou  will  have  to  find  all  these  things.  Yon  will 
have  to  find  that  they  *  *  *  negligently  refased  to  adopt  the  modern  appli- 
ances, which  were  in  praclical  operation,  and  had  received  the  test  of  experi 


It  will  thus  be  seen  that  the  court  below,  in  effect,  instructed  the  jury 
that  the  negligence,  if  any,  of  defendant,  in  failing  to  use  the  new  ap- 
pliance, was  in  the  years  1879,  1880,  1881,  1882,  and  1883.  Hav- 
ing so  charged  the  jury,  he  was  not  called  upon  to  repeat  the  instruct 
tion. 

I  also  think  that  the  court  correctly  declined  to  charge  that  there  was 
no  evidence  in  the  case  upon  which  the  jury  could  find  that  the  defend- 
ant was  negligent  in  the  use  of  the  appliances  it  had  prior  to  1879. 
Without  considering  the  evidence  of  Kirk,  there  was  some  evidence  ol 
negligence  on  the  part  of  defendant  prior  to  1879.  It  is  decided  in 
Field  V.  Railroad  Co.,  82  N.  Y.  846,  that  "the  fiact  that  the  sparks  or 
coals  were  scattered  at  all  upon  their  roadway  in  such  quantities  as  to 
endanger  property  on  abutting  premises  raised  an  inference  of  some 
weight  that  the  engines  were  improperly  constructed  or  managed."  See, 
also.  Bedell  v.  Railroad  Co.,  44  N.  Y.  369;  O'Neill  v.  Railroad  Co., 
116  N.  Y.  583,  684,  22 N.  E.  Rep.  217;  Shear.  &R.  Neg.  (2dEd.)§  83; 
Sugarman  v.  Railroad  Co.,  (Com.  PI.  N.  Y.)  16  N.  Y.  Supp.  538;  Rup- 
pel  v.  Railroad  Co.,  18  Daly,  11.  In  this  case  there  was  abundant  evi- 
dence showing  that  showers  of  sparks  were  frequently  emitted  from 
defendant's  freight  engines,  on  plaintiff's  house,  setting  fire  to  it,  on  sev- 
eral occasions.  This,  within  the  cases  above  cited,  was  evidence  of  neg- 
ligence on  the  part  of  the  defendant,  justifying  the  refusal  of  the  court 
to  charge  as  requested. 

I  do  not  think  the  judge  erred  in  dedining  to  instruct  the  jury  to  dis- 
regard the  evidence  of  plaintiff  that  the  market  value  of  his  house  was 
$700  or  S800,  on  the  ground  that  the  witness,  on  cross-examination, 
stated  that  be  understood  by  the  market  value  of  the  bouse  what  it 
would  cost  to  replace  it.  The  witness  had  contradicted  himself.  He 
first  swore  that  he  meant  by  the  market  value  what  it  would  cost  to  re- 
place it.     He  was  afterwards  asked  and  answered  as  follows: 

"Question.  Do  you  underBtand  that  the  cost  of  rebuilding  or  replacing  a  build- 
ing 18  the  proper  test  of  market  value?  Answer.  No,  sir;  I  don't.  Q.  Do  you 
understand  that  the  market  value  of  a  building  means  what  it  will  bring  in  the 
market?  A.  Tes.  sir.  Q.  But,  in  making  your  answer  of  f  1,S00  as  the  market 
value  of  your  building,  yon  say  you  meant  what  it  would  cost  to  replace  It?  A. 
Yes,  sir.' 

The  witness  was  not  asked  whether,  in  placing  the  market  value  at 
$700  or  $800,  he  meant  what  it  would  cost  to  replace  the  house.  The 
meaning  of  the  witness  is  somewhat  doubtful.  Under  the  circumstan- 
ces, I  think  the  testimony  was  properly  submitted  to  the  jury  by  the 
trial  judge,  as  weak  and  inconclusive  evidence. 

Other  exceptions  were  taken  on  the  part  of  the  defendant,  which  I  do 
not  deem  it  necessary  to  discuss.  I  conclude  that  the  judgment  should 
be  aflSrmed,  with  costs. 

MAYHAM,  P.  J.,  concurs.     HERRICK,  J.,  not  acting. 

Digitized  by  VjOOQIC 


478  NEW   YORK   SUPPLEMENT,  vol.  22.  [Sup.  Ct. 

(67  Hun,  5T9.) 
AUSTIN,  Oveneer  of  Poor»  t.  CAR8WELL. 
(8nprem«  Court,  General  Term,  Third  Department.    February  KT.  t8Ba> 

1.  IirroxicATiNG  Liquors— Penalties  for  Illegal  Sales— Civil  Action. 

The  fact  that  a  person  has  been  prosecuted  criminally  for  selllnic  liquor 
without  license  will  not  bar  a  civil  action  under  the  excise  law  to  recover 
the  penalties  for  such  unlawful  sales. 

9.  Same — Improper  Eyidencb. 

To  remedy  an  erroneous  reception  of  evidence  of  such  prosecution,  it  must 
be  plainly  stricken  out.  or  the  Jury  told  distinctly  to  disregard  it.  and  the  er- 
ror 18  not  cured  by  a  remaric  of  the  Judge  to  tbe  jury  that  *' whether  there  have 
been  prosecutions  of  criminal  nature  for  offenses  of  this  nature  or  not  *  •  * 
is  no  concern  of  yours. " 

Appeal  from  Washington  county  court. 

Action  by  Charles  W.  Austin,  as  overseer  of  the  poor  of  the  town  of 
Cambridge,  Washington  county,  N.  Y.,  against  Sarah  A.  Carswell,  to 
recover  the  penalties  fixed  by  law  for  violations  of  the  excise  law  in 
selling  liquors  without  license.  The  action  was  originally  brought  be- 
fore John  L.  Pratt,  a  justice  of  the  peace,  before  whom  judgment  was 
rendered  against  defendant  for  S200  and  costs,  and  defendant  appealed 
therefrom  for  a  new  trial  to  the  county  court.  From  a  judgment  for 
costs  entered  in  the  county  court  against  plaintiff  on  a  verdict  of  no 
cause  of  action,  plaintiff  appeals.     Reversed. 

On  the  trial  in  the  county  court  defendant  was  allowed  to  testify, 
over  plaintiff's  objection,  that  she  had  been  previously  indicted  and 
fined  $100  after  she  had  been  refused  a  license  by  the  excise  board. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK,  JJ, 

D.  M,  Westfall,  for  appellant. 

John  K.  Larmon,  (James  H.  Ryan,  of  counsel,)  for  respondent. 

PUTNAM,  J.  I  think  an  error  was  committed  upon  the  trial  in 
overruling  plaintifi^s  objections  to  the  evidence  offered  by  defendant,  to 
show  that  she  had  been  taken  to  Sandy  Hill,  and  fined  $100.  This 
evidence  was  irrelevant  to  the  case  on  trial,  and  may  have  had  some 
influence  upon  the  jury.  It  is  held  that  illegal  evidence  tending  to 
excite  the  passions,  arouse  the  prejudices,  awaken  the  sympathies,  or 
influence  the  judgment  of  jurors  may  not  be  considered  harmless. 
Hutchins  v.  Hutchins,  98  N.  Y.  56.  Although  this  evidence  was  im- 
properly received,  the  error  could  have  been  cured  had  the  court  aft- 
erwards struck  out  such  evidence,  or  directed  the  jury  to  disr^ard  it. 
The  remark  of  the  judge,  that  "whether  there  have  been  prosecutions 
of  criminal  nature  for  offenses  of  this  nature  or  not  *  *  *  is  no 
concern  of  yours,"  cannot  be  deemed  a  striking  out  of  the  evidence  in 
question,  or  a  direction  to  the  jury  to  disregard  it.  To  remedy  an  er- 
roneous reception  of  evidence,  it  must  be  plainly  stricken  out,  or  the 
jury  must  be  distinctly  told  to  disregard  it.  The  above-quoted  instruc- 
tion of  the  trial  judge  is  ambiguous,  and  does  not  come  up  to  this  re- 
quirement. Again,  the  judge  was  requested  to  charge  that  defendant 
may  be  liable  civilly,  although  she  may  have  been  prosecuted  crimi- 
nally for  the  same  offense.     He  declined  to  so  charge,  op4he  eround 
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that  he  had  already  charged  on  that  point  I  am  unable  to  discover 
that  he  had  chari^  in  that  regard.  I  think  plaintiff  was  entitled  to 
have  the  instructions  requested  given  to  the  jury.  For  this  error  there 
should  be  a  new  trial.  It  is  therefore  unnecessary  to  consider  other 
exceptions,  or  whether  tlie  charge  of  the  trial  judge  to  the  effect  that, 
if  Roach  made  the  sales  of  liquor  shown  on  the  trial  without  the  knowl- 
edge or  consent  and  against  the  instructions  of  defendant,  she  was  not 
liable,  is  correct  or  not.  It  was  shown  that  defendant  was  ppoprietor 
of  the  hotel,  and  that  Roach,  at  the  time  of  such  mles,  was  her  bar- 
tender. He  tesfiHed  tbftt  tb»  reeeiptfrferaff  sales  of  liquor  were  passed 
over  to  defendant.  Under  such  circumstances,  there  are  authorities 
holding  defendant  liable  although  Roach  had  sold  the  liquor  against 
her  express  directions.  3  Amer.  &  Eng.  Enc.  Law,  258;  Smith  v.  Reyn- 
olds, 8  Hun,  128;  Keedy  v.  Howe,  72  Dl.  183;  George  v.  Gobey,  128 
Mass.  289.  And  see  Amerman  v.  Kail,  34  Hun,  127.  Without  pass- 
ing upon  this  point,  however,  and  for  the  reasons  above  stated,  I  think 
the  judgment  should  be  reversed,  and  a  new  trial  granted,  costs  to 
abide  the  event.     All  concur. 


an  Hud,  4S4.) 
GORMAN  V.  McARDLB. 

(Supreme  Ck>iirt,  General  Term,  Third  DeparUnent    Febmary  15, 1808.) 

Hasteb  and  Sbbvaiit— Fire  Esoapbs  fob  Bmplotbs. 

Thoogfa  defendant,  eni^aged  in  carrying  on  a  manaf actnring  establishment, 
failed  to  provide  a  lire  eacape  on  the'outBide  of  the  building,  as  required  by 
Laws  1887,  c.  462,  yet  he  was  not  guilty  of  negligence  if  he  provided  an  equally 
safe  and  convenient  escape  in  case  of  fire  through  a  door  from  the  working 
room  to  the  roof  of  an  adjoining  building,  for  this  would  be  a  substantial 
compliance  with  the  statute,  which  is  sufficient  Pauley  v.  Lantern  Co..  29  N. 
B.  Rep.  999,  181  N.  Y.  90,  followed. 

8aHB— CONTRIBUTORT  NbGLIGBNCB. 

Whether  plaintiff,  who  was  injured  by  jumping  from  the  bnllding  during  a 
fire,  was  told  of  the  way  of  escape  over  the  adjoining  building  in  case  of  fire, 
as  to  which  there  was  a  conflict  of  testimony,  was  a  Question  of  fact  for  the 
Jury,  as  was  also  the  question  whether  that  way,  if  plaintiff  was  told  of  it, 
was  as  safe  and  convenient  a  mode  of  exit  as  the  statutory  fire  escape. 
Samb— iNBTBXJOTioira— Habklbss  Ebbob. 

There  was  a  conflict  of  evidence  as  to  whether  at  the  time  of  the  fire  the 
only  door  leading  from  the  roof  to  the  fourth  floor,  where  plaintiff  was  em- 
ployed, was  locked,  and  in  submitting  the  question  to  the  Jury  the  court  re- 
marked that  it  was  the  "  statutory  "  duty  ox  defendant  to  keep  the  door  un- 
locked at  all  times  during  business  hours.  Held  that,  though  the  use  of  the 
word  **  statutory  "  might  not  have  been  correct,  it  could  not  have  injured 
defendant,  since  it  was  his  duty  to  keep  the  door  unlocked,  and  also  because 
the  court  afterwards  fully  explained  to  the  Jury  that  to  make  defendant  liable 
in  consequence  of  the  door  being  locked,  if  they  should  determine  It  was, 
they  must  find  that,  if  unlocked,  plaintiff  could  have  escaped  that  way. 

SaMB— SUDDBlf  DaKOEB. 

If  the  Jury  found  that  plaintiff  knew  of  the  way  of  escape,  and  that  it  was 
open,  it  was  for  them  to  say  whether,  in  view  of  the  great  confusion  and 
rapid  filling  of  the  room  with  dense  smoke,  it  was  contributory  negligence  for 
him  not  to  find  and  use  the  way  of  escape  provided. 
Same— Risks  Assumed. 

In  the  absence  of  evidence  showing  certainly  that  plaintiff  knew  that  there 
was  no  fire  escape,  or  that  his  attention  was  ever  called  to  tbe  subject,  and  it 
appearing  that  his  work  was  wholly  on  the  inside  of  the  building,  and  he  had  C 
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no  connectioD  with  the  fire  escape,  or  particular  reasons  for  ezaminiBg  th^ 
part  of  the  building  where  it  should  be.  it  cannot  be  said  that  plaintiff  volnn- 
tariiy  assumed  the  risk  of  accident  by  Are  as  an  inddent  of  his  employment, 
for  such  risks  are  those  which  he  knows  of  or  are  apparent,  and  plaintiff 
could  properly  rely  on  defendant  doing  his  statutory  duty. 
ft.  8ahb— Repkal  of  Statute. 

The  repeal,  after  the  accident,  of  the  statute  requiring  fire  escapes,  did  not 
prevent  plaintiff  from  maintaining  his  action:  for.  though  that  might  be  the 
result  of  the  repeal  of  a  statute  providing  a  penalty,  it  would  not  apply  to  a 
statute  like  the  one  in  question,  which  made  it  a  duty  of  proprietors  of  manu- 
facturing establishments  to  furnish  the  fire  escapes,  a  failure  to  perform 
which  duty  has  been  held  in  the  courts  to  be  negligence,  for  which  an  em- 
ploye injured  thereby  may  maintain  an  action  for  damages. 

Appeal  from  circuit  court,  Albany  county. 

Action  by  Daniel  J.  Gorman  against  Patrick  J.  McArdle  to  recover 
damages,  alleged  to  have  been  sustained  through  failure  of  defendant  to 
furnish  a  fire  escape  as  required  by  statute.  From  a  judgment  in  favor 
of  plaintiff,  defendant  appeals.     Affirmed. 

Aigued  before  MAYHAM,  R  J.,  and  PUTNAM,  J. 

Walsh  &  Kelly,  (Edward  C(>untryman,  of  counsel,)  for  appellant. 
Eugene  Burlingame,  for  respondent. 

PUTNAM,  J.  This  action  was  brought  on  account  of  injuries  re- 
ceived by  plaintiff  on  September  8, 1889,  in  jumping  from  a  fourth-story 
window  of  defendant's  manufacturing  establishment,  where  he  was  em- 
ployedy  doting  a  fire  which  consumed  the  building,  defendant  iutving 
negligently  omitted  to  provide  a  proper  fire  escape.  In  fact,  there  was 
no  fire  escape  as  prescribed  by  statute;  but  a  window  in  the  room 
where  plaintiff  was  employed  opened  onto  the  fiat  roof  of  defend- 
ant's adjoining  building,  and  from  this  roof,  through  a  scuttle,  there 
was,  as  defendant  claimed,  a  proper  and  safe  access  to  the  street 
for  his  employes,  and  a  proper  escape  from  fire.  It  is  not  seriously 
denied  that  defendant  was  carrying  on  a  ^'manufacturing  establish- 
ment," within  the  meaning  of  chapter  560,  Laws  1889,  (amending 
chapter  409,  Laws  1886,  as  amended  by  chapter  462,  Laws  1887,) 
or  that  the  provisions  of  that  statute  applied  to  him,  although  a 
lessee,  and  not  the  owner,  of  the  building  in  question.  Appdlant 
having  neglected  to  provide  a  fire  escape  as  prescribed  by  the  afore- 
said act,  if  plaintiff  received  the  injury  complained  of  in  conse- 
quence of  such  neglect^  he  was  entitled  to  recover,  unless  defendant 
provided  some  safe  way  of  escape  for  his  operatives  in  case  of  fire, 
in  place  of  the  statutory  fire  escape.  The  case  of  Pauley  v.  Lantern  Co., 
131  N.  Y.  90,  29  N.  K  Rep.  999,  holds  that  the  act  above  referred  to 
imposed  a  duty  on  the  owners  or  occupants  of  the  prescribed  class  of 
factories,  and,  for  an  omission  to  perform  which,  operatives  injured  be- 
cause thereof  may  recover  damages.  In  the  case  cited  the  owners  of  the 
factory  had  provided  a  proper  fire  escape,  under  the  statute,  to  the  floor 
on  which  plaintiff's  intestate  was  at  work;  but  instead  of  providing 
statutory  stairs  or  a  ladder  on  the  inside  from  the  upper  story  of  the 
building  to  the  roof,  as  provided  by  the  act,  they  conducted  the  fire  es- 
cape on  the  outside  up  to  the  roof  by  stairs,  thus  affording,  as  the  court 
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heldt  as  safe  and  convenient  an  access  to  the  roof  as  a  ladder  or  stairs  on 
the  inside.  The  outside  stairs  to  the  roof,  although  not  a  literal  com- 
pliance with  the  statute,  were  held  by  the  court  of  appeals  sufficient. 
The  effect  of  thib  decision,  therefore,  is  to  determine  that  only  a  sub- 
stantial compliance  with  the  statute  is  necessary;  hence,  in  the  case  be- 
fore us,  although  defendant  failed  to  place  a  fire  escape  on  the  outside  of 
the  buUding,  according  to  the  terms  of  the  statute,  if  he  in  fact  provided 
for  the  operatives  working  in  the  room  on  the  fourth  floor,  where  plain- 
tiff was  employed,  an  equally  safe  and  convenient  escape,  in  case  of  fire, 
over  the  roof  of  the  adjoining  building,  he  is  not  negligent,  and  not  liable 
in  this  action.  This  view  was  taken  by  the  trial  judge,  and,  on  exam- 
ining his  charge  carefully,  I  am  unable  to  discover  any  error  in  his  pres- 
entation of  the  case  to  the  jury.  There  was  testimony  tending  to  show 
that  operatives  on  the  fourth  story  were  told  of  the  way  of  escape,  in 
case  of  a  fire,  over  the  roof  of  the  adjoining  building;  plaintiff  and 
some  others,  however,  testifying  that  they  never  received  such  informa- 
tion. Whether  they  did  or  not  was  a  question  of  fact.  If  they  were  told 
of  this  way  of  leaving  the  building  in  case  of  fire,  it  was  then  a  question 
of  fact  whether  it  was  as  safe  and  convenient  as  the  statutory  fire  escape; 
a  copy  of  the  statute  in  reference  to  fire  escapes  being  also  posted  in  the 
room,  as  the  law  provides.  The  judge  fairly  submitted  these  questions 
to  the  jury.     He  said; 

^  If  the  defendant  did,  through  that  window  in  the  sonth  end  of  the  building, 
provide  a  suitable  and  safe  tire  escape,  if  he  rendered  a  reasonably  safe  exit  to 
the  people  engaged  in  that  room,  in  his  employment,  to  escape  through  that 
window,  to  the  scuttle  in  the  roof,  to  the  floor  below,  then  he  was  performing  his 
full  measure  of  his  statutory  duty. " 

And  then,  again,  he  was  requested  to  charge  by  counsel  for  defend- 
ant, and  did  charge — 

"  That  if  the  Jury  believe  the  escape  through  the  window  onto  the  ad]oin!ng  roof 
of  the  Parson's  building,  and  thus  through  the  scuttle  holes,  was  easily  accessible, 
unobstructed,  and  safe  for  that  purpose  to  the  employes  of  the  fourth  floor,  then 
that  is  a  sufficient  compliance  with  the  statute. " 

It  will  thus  be  seen  that  the  court  submitted  the  question  to  the  jury 
in  the  language  and  as  requested  by  counsel  for  defendant.  I  am  un- 
able to  see  any  error  in  the  submission  of  these  questions  of  fact  to  the 
jury. 

There  was  some  evidence  that,  at  the  time  of  the  fire,  the  only  door 
leading  to  the  room  on  the  fourth  floor,  where  plaintiff  was  employed, 
was  locked,  and  that  plaintiff  and  others  were  unable  to  escape  through 
it.  There  was  a  conflict  of  evidence  in  this  regard,  which  was  properly 
submitted  to  the  jury.  The  court  remarked  that  it  was  the  "statutory  ^ 
duty  of  the  defendant  to  keep  the  door  unlocked  at  all  times  during 
business  hours.  Perhaps  the  use  of  the  word  "statutory"  was  not  cor- 
rect. But  clearly  it  was  defendant's  duty,  while  his  employes  were  at 
work  in  the  room  on  the  fourth  story,  to  keep  the  door  unlocked,  and  I 
fail  to  see  how  the  use  of  the  word  "statutory"  in  the  charge  could  have 
injured  defendant.  However,  the  judge  afterwards  fully  explained  the 
matter  to  the  jury, — that  to  make  defendant  liable  in  consequence  of  the 
door  being  locked,  if  they  should  determine  it  was  locked,  they^must 
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find  tbaty  if  unlocked  at  the  time  of  the  fire,  plaintiff  could  have  escaped 
through  that  way.  Hence,  no  error  was  committed,  to  the  injury  of  the 
defendant. 

It  is  urged  by  the  appellant  that  plaintiff,  having  a  mode  of  escape 
provided  for  him  onto  the  roof  of  the  adjoining  building,  easy  to  be 
seen,  and  over  which  almost  all  the  operatives  employed  in  the  room 
at  the  time  of  the  fire  escaped,  was  guilty  of  contributory  negligence 
in  omitting  to  use  that  way  of  escape,  and  hence  cannot  recover.  I 
do  not  regard  this  as  one  of  those  exceptional  cases  where  the  question 
as  to  the  plaintiff's  contributory  negligence  could  be  taken  from  the 
jury,  and  passed  upon  by  the  court  as  a  question  of  law.  Plaintiff 
and  others  testified  that  they  did  not  know  of  the  way  of  escape  over 
the  roof  of  the  adjoining  building.  It  was  shown  that,  after  the  first 
alarm  of  fire,  the  room  rapidly  filled  with  dense  smoke.  There  was 
much  confusion.  It  was  for  the  jury  to  say  whether  or  not  the  plaintiff 
knew  of  the  mode  of  escape  through  the  window  and  roof  of  the  ad* 
joining  building;  also,  if  he  did  know,  and  failed  to  find  and  use 
the  window  in  the  dense  smoke  and  confusion,  and,  under  all  the  circum* 
stances,  whether  or  not  this  was  contributory  negligence  on  bis  part. 
The  plaintiff,  being  called  on  to  act  suddenly,  should  not  be  held  to  a 
most  rigid  accountability  in  passing  on  the  question  as  to  his  oon- 
tributory  negligence.     Bucher  v.  Railroad  Co.,  98  N.  Y.  132, 138. 

It  is  claimed  that  plaintiff,  knowing  that  no  fire  escapes  were  pro- 
vided, voluntarily,  and  with  knowledge  of  that  fact,  continued  at  work, 
and  hence  assumed  the  risk  of  an  accident  by  fire  as  incident  to  the 
employment.  This  position  does  not  appear  to  have  been  taken  upon 
the  trial,  and  hence  it  is  questionable  whether  it  should  be  considered 
on  this  appeal.  The  burden  was  on  the  appellant  on  the  trial  to  show 
that  the  risk  of  working  in  the  room,  not  provided  with  fire  escapes, 
was  voluntarily  assumed  by  plaintiff  as  incident  to  his  employment. 
Mayes  v.  Railroad  Co.,  63  Iowa,  566,  14  N.  W.  Rep.  340,  and  19  N. 
W.  Rep.  680.  My  attention  has  not  been  called  to  any  evidence  show- 
ing certainly  that  plaintiff  knew  there  was  no  fire  escape,  or  that  his  at- 
tention was  ever  called  to  that  subject.  The  risks  that  an  employe 
assumes  as  incident  to  his  employment  are  such  as  he  knows  of,  or  as 
are  apparent.  Plaintiff's  employment  was  within  the  defendant's  room 
on  the  fourth  story.  The  fire  escape  should  have  been  on  the  outside 
of  the  building.  Plaintiff's  employment  did  not  call  him  on  the  oatside, 
and,  while  it  is  not  unlikely  that  he  might  have  examined  to  see  whether 
fire  escapes  were  provided  outside,  it  is  not  certain  that  he  did  so.  He 
was  not  bound  to  so  examine,  and  could  properly  rely  upon  the  defend- 
ant's  performing  his  statutory  duty.  Willy  v.  Mulledy,  78  N.  Y.  315. 
Therefore,  although  plaintiff  had  been  employed  by  defendant  for  a  year* 
it  was  not  certain  that  his  attention  had  been  called  to  the  absence  of 
fire  escapes;  and  hence  whether  as  incident  to  his  employment  he  as- 
sumed the  risk  of  injury  from  a  fire  caused  by  such  absenoe  was  a  ques- 
tion of  fact.  The  case  would  have  been  different  had  an  accident 
occurred  on  account  of  some  danger  in  plaintifi^s  emplojrment  on  a 
machine  used  by  him  in  the  business,  or  some  apparent  danger  in  the 
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room  where  plaintiff  worked,  incident  to  his  employment.  There  is,  I 
think,  a  distinction  between  cases  referred  to  by  appelant  and  this  case. 
Gibson  v.  Railway  Co.,  63  N.  Y.  449,  was  an  action  to  reoover  damages 
for  the  death  of  a  brakeman,  who,  riding  on  the  top  of  a  car,  was  struck 
and  killed  by  the  projecting  roof  of  defendant's  depot  building.  There 
the  employment  of  the  deceased  was  on  the  top  of  freight  cars,  drawn 
from  day  to  day  by  the  projection  in  question.  The  deceased  brak&- 
man's  attention  was  necessarily  called  to  the  projection  on  the  building 
as  a  risk  incident  to  the  business  he  was  carrying  on.  It  was  the  same 
aa  if  he  had  been  called  on  to  work  in  a  room  where  a  dangerous  piece 
of  machinery — as,  for  instance,  a  circular  saw — was  placed.  Each  of 
the  other  authorities  commented  upon  by  counsel  for  appellant  in  his 
brief  are  similar  to  the  case  last  cited,  and  cases  where  the  risk  the  in- 
jured party  was  held  to  have  assumed  was  one  immediately  connected 
with  the  business  in  which  he  was  engaged, — a  risk  that  was  plainly 
apparent,  and  necessarily  assumed.  In  this  case,  however,  plaintiff 
was  engaged  in  the  business  of  picking  and  assorting  rags  in  the  de- 
fendant's building  on  the  fourth  floor.  His  business  was  on  the  in- 
side, and  he  had  no  connection  with  the  fire  escape.  He  was  not 
called  upon  to  examine  the  outside  of  the  walls.  It  is  not  proved 
ttiat  his  attention  was  ever  called  prior  to  the  Are  to  the  question  of 
the  fere  escape.  I  will  not  attempt  to  discuss  the  many  authorities 
that  might  b«  considered  on  the  subject  of  the  risk  assumed  by  an 
employe  as  incidental  to  his  business.  It  has  been  held  that  the  risk 
so  assumed  does  not  include  risks  caused  by  the  negligence  of  his 
master  in  fetiling  to  furnish  him  a  safe  place  to  work  in.  I  think  the 
principle  stated  in  McGovern  v.  Railroad  Co.,  123  N.  Y.  280,  26  N. 
£.  Rep.  373,  applies  to  this  case.     It  is  there  held  that — 

'Those  dangers,  however,  which  are  known,  and  can  be  mitigated  or  avoided 
by  the  exercise  of  reasonable  care  and  precaution  on  the  part  of  the  master,  are 
not  incident  to  the  business;  and  it  is  the  duty  of  the  master  to  protec^his  serv- 
ants therefrom  in  all  cases  in  which  it  may  be  done  by  reasonable  care.  When, 
therefore,  the  master  directs  the  performance  of  work  by  his  servant  at  a  place 
which  may  become  dangerous,  and  such  danger  may  be  foreseen,  and  guarded 
aj^ainst  by  the  exercise  of  reasonable  care,  it  is  the  master's  duty  to  exercise  such 
care,  and  adopt  such  precautions  as  will  protect  the  servant " 

And  see  Pantzar  v.  Mining  Co.,  99  N.  Y.  376,  2  N.  E.  Rep.  24; 
Buckley  v.  Iron  Ore  Co.,  (Sup.)  2  N.  Y.  Supp.  133;  Benzing  v.  Stein- 
way,  101  N.  Y.  551,  552,  5  N.  E.  Rep.  449;  Freeman  v.  Paper  Mill 
Co.,  61  Hun,  132,  16  N.  Y.  Supp.  657;  Cullen  v.  Norton,  62  Hun,  12, 
4  N.  Y.  Supp.  774. 

I  think  the  position  of  appellant  that  the  repeal  hy  chapter  898,  Laws 
1890,  of  the  statute  requiring  fire  escapes,  prevents  plaintiff  from  main- 
taining the  action,  is  not  sound.  It  is  true  that  when  a  statute  gives  a 
penalty,  or  expressly  creates  a  cause  of  action,  a  repeal  of  such  statute 
may  extinguish  any  right  of  action  existing  thereunder,  but  section  10 
of  the  act  requiring  fire  escapes  created  no  right  of  action,  and  pre- 
«>cribed  no  penalty  to  be  recovered  in  an  action.  It  made  it  the  duty  of 
the  proprietor  of  a  manufacturing  establishment  to  maintain  fire  escapes, 
and  the  failure  to  perform  this  statutory  duty  has    been  held  by  the 
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courts  to  be  a  negligent  act,  and  that  an  employe  injured  by  such  negli- 
gent act  may  maintain  an  action  for  damages.  The  repeal  of  the  statute 
does  not  extinguish  plaintiff's  right  of  action  for  an  injury  caused  by  de- 
fendant's negligent  omission  to  provide  fire  escapes  as  prescribed  by  the 
statute.  The  authorities  cited  by  defendant  are  where  a  penalty  is 
given  or  a  cause  of  action  expressly  created  by  statute,  in  which  cases  it 
is  held  that  a  repeal  of  the  statute  extinguishes  a  right  of  action  there- 
under. Plaintiff  in  this  case  did  not  claim  a  penalty  or  sue  for  a  cause 
of  action  created  by  a  statute,  but  for  the  negligent  act  of  the  defendant, 
under  the  law  as  it  stood  when  he  was  injured;  and  the  repeal  of  that 
law  does  not  affect  his  vested  right  of  action.  Vanderkar  v.  Railroad 
Co.,  13  Barb.  398;  Steamship  Co.  v.  Joliffe,  2  Wall.  460;  Butler  v. 
Palmer,  1  Hill,  325,     The  judgment  should  be  afQrmed,  with  costs. 


(e7  Hun,  548.) 

LEWIS  V.  8HULL. 

(Supreme  Co  art.  General  Term,  Third  Department    February  15, 1898.) 

SiiAHDKR— Criminal  Chauge— Evidbncb  of  Truth— Reasonabubs  Doubt. 

Defendant  is  not  required,  in  an  action  for  slander  in  charging  plaintiff 
with  theft,  to  prove  the  truth  of  the  charge  beyond  a  reasonable  doubt,  but 
by  a  preponderance  only. 

Appeal  from  Montgomery  county  court. 

Action  by  William  Lewis  against  Alfred  W.  Shull.     Judgment  and 
order  denying  a  new  trial,  from  which  defendant  appeals.     Reversed. 
Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK,  JJ. 

C.  E.  Phillips,  (Westbrook  &  Borst,  of  counsel,)  for  appellant. 
Weller  &  Moore,  for  respondent. 

MAYHAM,  p.  J.  This  action  was  brought  for  the  alleged  speak- 
ing of  slanderous  words  by  the  defendant,  of  and  concerning  the  plain- 
tiff, in  charging  the  plaintiff  with  stealing  12  bushels  of  defendant's 
oats.  The  answer  admits  the  speaking  of  the  words,  and  alleges  their 
truth  in  justification.  There  was  no  direct  evidence  on  the  trial  of  the 
felonious  taking  of  the  defendant's  oats  by  the  plaintiff,  but  the  de- 
fendant proved  circumstances  and  facts  upon  the  trial  from  which  he 
claims  that  the  jury  should  have  found  the  charge  made  by  him  was 
true.  We  think,  under  the  evidence  in  this  case,  it  was  a  proper  ques- 
tion for  the  jury  to  determine,  whether  or  not  the  justification  was 
established,  and,  unless  their  verdict  might  have  been  improperly  in- 
fluenced by  some  misdirection  of  the  judge,  their  finding  upon  that 
question  cannot  be  disturbed  on  this  appeal.  The  defendant  insists  that 
there  was  such  misdirection  by  the  learned  county  judge,  and  that  by 
the  charge  the  burden  was  cast  upon  the  defendant  of  satisfying  the 
jury,  beyond  a  reasonable  doubt,  that  the  plaintiff  was  guilty  of  the 
larceny  charged,  as  in  criminal  cases,  instead  of  proving,  as  in  civil 
cases,  his  affirmative  defense  by  a  preponderance  of  evidence.  On  the 
trial  the  judge,  in  various  forms  of  expression,  charged  the  jury  that 
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the  defendant  must  establish  his  justification  beyond  a  reasonable  doubt, 

to  which  I  think  there  were  exceptions  by  the  defendant  8u£9ciently 

specific  as  to  present  the  question  of  the  correctness  of  such  charge. 

The  learned  judge,  among  other  things  in  his  charge,  upon  this  point, 

says: 

"Now,  then,  in  this  case,  yon  must  consider  it  Jnst  the  same,  exactlr,  as  if  Ton 
were  trying  this  plaintiff  on  a  charffd  of  stealing,  and  he  was  before  Indictea  by 
the  grand  Jury,  presented  upon  trial,  with  the  district  attorney  upon  the  one  side. 
and  the  counsel  upon  the  other.  Is  there  evidence  enough  in  the  case  here,  if 
presented  in  such  a  case,  for  you  to  be  satisfied  that  this  man  did  steal  these  oats? 
The  evidence  must  be  Just  as  broad  as  the  charge.  It  must  conTince  yon  that  he 
is  a  thief,  and  that  he  stole  these  oats. " 

This,  I  think,  is  equivalent  to  charging  the  jury  that  to  establish 

the  justification  the  defendant  must  satisfy  the  jury  by  proof  of  the 

guilt  of  the  plaintiff  beyond  reasonable  doubt;  and  the  learned  judge, 

in  another  part  of  his  charge,  says: 

"If  you  come  to  the  conclusion  that  that  is  not  true.— that  the  defendant  has 
not  shown  to  you  conclnsiyely,  beyond  the  shadow  of  doubt,  that  this  plaintiff 
is  a  thief ,— then  you  will  find  the  amount  of  damage  that  the  plaintiff  is  entitled  to.  ** 

Does  the  rule  obtain  in  civil  actions  of  this  character  ?  We  think 
not,  within  the  recent  authorities  in  this  state.  It  is  true  that,  by  the 
English  rule,  proof  beyond  a  reasonable  doubt  is  usually  required,  to 
establish  a  charge  of  crime  in  a  civil  action.  But  that  rule  does  not 
seem  to  have  been  followed  by  the  recent  cases  in  this  state.  In  In- 
demnity Co.  V.  Gleason,  7  Abb.  N.  G.  884,  852,  Earl,  J.,  in  pronoun- 
cing the  opinion  of  the  court  of  appeals,  says: 

"In  such  an  action  the  plaintiff  is  not  bound  to  establish  any  fact  so  clearly  that 
it  11  free  from  doubt.  All  that  is  required  of  him  is  that  he  shall  satisfy  the  Jury 
by  a  preponderance  of  evidence;  and  he  is  never  called  upon  to  free  their  minds 
of  all  doubt " 

While  the  learned  judge,  in  these  remarks,  refers  to  the  plaintiff,  it 
needs  no  argument  to  show  that  the  same  rule  is  applicable  to  a  defend- 
ant when  he  asserts  an  affirmative  proposition  in  his  defense,  which  he 
is  called  upon  to  prove. 

In  Johnson  v.  Insurance  Co.,  25  Hun,  251,  this  question  arose,  when 
the  answer  set  up  that  the  fire  out  of  which  the  plaintiff  claimed  to 
recover  for  loss  on  his  policy  was  caused  by  arson  committed  by  the 
plaintiff,  and  the  court  held  that  the  defendant  was  not  required  to 
show  the  arson  beyond  all  reasonable  doubt,  as  required  in  the  prosecu- 
tion of  an  indictment  for  arson,  but  that  such  defense  might  be  estab- 
lished upon  a  preponderance  of  proof,  as  required  to  establish  a  &ct  in 
dvil  actions.  In  Seybolt  v.  Railroad  Co.,  95  N.  Y.  562,  it  was  held 
that  the  party  upon  whom  rests  the  burden  of  proof  in  civil  actions  is 
not  bound  to  establish  a  case  free  from  reasonable  doubt.  He  performs 
his  obligations  by  presenting  a  preponderance  of  evidence.  In  this  case, 
Ruger,  C.  J.,  quoted  with  approbation  the  rule  upon  this  subject  as 
stated  in  3  Greenleafs  Evidence,  (section  29,)  as  follows: 

"A  distinction  is  to  be  noted  between  civil  and  criminal  cases  in  respect  to  the 
degree  or  quantity  of  evidence  necessary  to  Justify  the  Jury  in  tlnding  their  ver- 
dict. In  civil  cases  their  duty  is  to  weigh  the  evidence  carefully,  and  to  find  for 
the  party  in  whose  favor  the  evidence  preponderates,  although  not  free  from 
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reatonable  doabt.  Bat  in  criminal  caaes  the  party  accased  is  entitled  to  the 
benefit  of  the  legal  presamption  in  favor  of  innocence,  which  in  doubtfal  cases 
is  always  sufficient  to  turn  the  scale  in  his  favor. " 

We  see  no  reagon  why  this  rule  does  not  apply  to  the  case  at  bar; 
and,  tested  by  it,  the  learned  judge  held  the  jury  to  a  standard  of  proof 
not  exacted  in  civil  cases,  such  as  this,  which  we  cannot  say  did  not 
influence  their  verdict  to  the  defendant's  prejudice.  We  think,  for  this 
reason,  the  judgment  of  the  county  court  should  be  reversed. 

Judgment  reversed,  and  a  new  trial  ordered;  costs  to  abide  the  event. 
All  concur. 


an  Hnn,  4?9.) 

HARTWELL  v.  YOUNG. 

(Supreme  Court.  Qeneral  Term,  Third  Department    February  16, 18081) 

1.  Statute  of  Frauds— Part  Pbrforxakcb. 

A  Terbal  contract  to  render  services,  not  to  be  performed  within  a  year, 
it  not  taken  out  of  the  statute  of  frauds  by  part  performaaee. 

2.  Sakb—Heooysbt  on  Quajttum  Meruit. 

Where  a  contract  to  perform  services  is  void  under  the  statute  of  frauds 
because  not  to  be  performed  in  a  year,  the  employe  may  abandon  the  same 
without  any  fault  on  the  employer's  part,  and  recover  on  a  quantum  meruit 
for  the  services  actually  rendered.  Galvin  v.  Prentice,  45  Xl.  T.  102,  distin- 
guished. 
8.  Same— Plbadino  in  Justice's  Court. 

Since,  under  Code  Civil  Proa  §  2940,  pleadings  in  Justices'  courts  are  not 
required  to  be  in  any  particular  form,  and  parties  are  not  held  to  technical 
rules,  the  statute  of  frauds  may  be  taken  advantage  of  without  being 
pleaded. 

Appeal  from  judgment  on  report  of  referee. 

Action  commenced  in  a  justice's  court  by  Cordelia  Hartwell  against 
Halleck  Young.  From  the  judgment  of  the  justice  an  appeal  was  taken 
to  the  county  court,  where  the  cause  was  referred.  From  a  judgment  for 
plaintiff  on  the  report  of  the  referee,  defendant  appeals.     Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBRICK,  JJ. 

Eldorous  Dayton,  for  appellant. 

Frank  K.  Hasbrouck,  (F.  A.  Westbrook,  of  counsel,)  for  respondent 

MAYHAM,  P.  J.  This  is  an  appeal  from  a  judgment  entered  upon 
the  report  of  a  referee.  The  action  was  originally  in  a  justice's  court, 
and  from  the  judgment  rendered  therein  an  appeal  was  taken  to  the  ' 
county  court  for  a  new  trial  in  that  court,  when  the  same  was  referred 
to  a  referee,  from  the  judgment  on  whose  report  this  appeal  is  taken. 
On  the  trial  before  the  justice  it  was  objected  that  the  court  had  no 
jurisdiction  of  the  parties,  on  the  ground  that  neither  the  plaintiff  nor 
defendant  resided  in  the  town  where  the  action  was  commenced,  or  in 
an  adjoining  town  in  the  same  county,  as  required  by  section  2869  of 
the  Code  of  Civil  Procedure.  The  same  question  was  raised  before 
the  referee,  and  upon  the  proof  on  that  subject  the  referee  held  that  the 
justice  had  jurisdiction.  We  think  the  finding  and  determination  qf 
the  referee  on    the  question  of  plaintiff's  residence  was  sustained   h^ 
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the  evidence,  snd  that  the  exception  to  the  report  on  that  point  was 
not  well  taken.  Nor  do  we  think  there  was  any  error  committed  by 
the  referee  in  the  receipt  or  rejeotion  of  evidence  for  which  this  judg^ 
ment  can  be  reversed.  The  original  complaint  before  the  justice  was 
for  work,  labor,  and  service  rendered  and  performed  by  the  plaintiff 
and  her  infant  son  for  the  defendant.  The  amended  complaint  in  the 
county  court  did  not  materially  cliange  the  nature  of  the  claim  from 
that  made  before  the  justice.  The  answer  of  the  defendant  alleged, 
among  other  things,  that  the  services  of  the  plaintiff  were  rendered  un* 
der  a  special  contract,  by  which  the  plaintiff  was  to  work  for  the  de- 
fendant for  one  year,  and  that  she  quit  said  service  before  the  expin^ 
tion  of  the  agreed  time.  Also  that  on  the  20th  of  December,  1890,  the 
plaintiff  contracted  and  agreed  with  the  defendant  to  work  for  him  for  one 
year  from  December  20,  1891,  and  that  the  plaintiff  quit  such  service 
before  the  expimtion  of  the  agreed  time,  to  the  damage  of  the  defend- 
ant of  $75,  and  demands  judgment  against  the  plaantiff  for  that 
amount. 

The  referee  found  that  two  or  three  days  before  December  20,  1890, 
the  plaintiff  and  defendant  made  a  verbal  contmet,  whereby  the  plain- 
tiff and  her  infant  son  were  to  work  for  the  defendant  for  one  year 
from  December  20,  1890,  ibr  the  sum  of  $260;  that  the  plaintiff  and 
her  son  worked  for  defendant  from  December  20,  1890,  until  May  16, 
1891,  when  they  quit  the  service  of  the  defendant;  that  they  worked 
20  weeks,  and  that  their  services  were  reasonably  worth  $5  per  week, 
being  $1(>0;  and  that  the  defendant  had  paid  the  plaintiff  $60  for  such 
services,  leaving  unpaid  and  still  due  $40.  The  referee  also  finds  as  a 
conclusion  of  law  that  the  verbal  contract  was  void  by  the  statute  of 
frauds,  and  that  plaintiflf  was  entitled  to  recover  on  a  quantum  meruit 
for  the  value  of  the  services  of  the  plaintiff  and  her  son  for  the  time 
that  they  actually  worked.  The  defendant  excepted  to  this  conclusion 
of  law,  and  upon  this  exception  the  principal  contention  in  this  case 
arises.  The  question  fairly  presented  by  this  exception  is  whether  a 
contract  for  services  for  one  year,  to  commence  in  future,  which  has 
been  entered  upon  and  partly  performed  by  the  employer,  can  be 
treated  by  such  employe  as  void,  so  that  such  employe  may  abandon 
performance  without  any  fault  of  the  employe,  and  recover  fox  the  serv*^ 
ices  rendered  upon  a  quantum  meruit,  upon  the  theory  of  an  implied 
agreement  that  the  employer  will  pay  for  such  services  what  they  are 
•  fairly  and  reasonably  worth.  Clearly  the  contract  proved  in  this  case 
and  found  by  the  referee  could  not  be  performed  within  one  year  from 
the  time  it  was  made,  and,  as  it  was  not  evidenced  by  any  writing 
signed  by  the  party  to  be  charged,  was  within  the  statute  of  frauds, 
and  void.  8  Rev.  St.  (7th  Ed.)  p.  2327,  §  2.  It  was  not,  therefore,  a 
contract  which  could  be  enforced  by  either  party,  and  no  action  would 
lie  for  its  breach.  If  on  the  20th  day  of  December,  1890,  the  plain* 
tiff  had  entered  performance,  and  the  defendant  had  refused  her  and 
her  son  employment,  she  could  not  have  maintained  an  action  for  a 
breach  of  the  contract,  and,  on  the  other  hand,  if  the  defendant  had 
demanded  performance,  and  the  plaintiff  had  refused,  no  action  would 
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lie  for  such  refusal.  In  BUlington  v.  Cahill,  (Sup.)  4  N.  Y.  S 
660,  the  court  held  that  an  oral  agreement  to  work  for  one  year,  i 
in  the  tnonth  of  March,  to  commence  on  the  Ist  day  of  the  next  A 
was  void  under  the  statute  of  frauds,  and  that  no  action  would  li 
such  agreement  by  the  employe  against  the  employer  for  the  disci 
of  the  plaintiff,  without  any  reason,  before  th^  expiration  of  the 
In  Oddy  v,  James,  48  N.  Y.  685,  it  was  held  that  "where  a  v 
agreement  is  entered  into  for  work  and  labor  of  one  of  the  partic 
a  year,  to  commence  in  'futuro,  an  entry  upon  the  employment 
the  acquiescence  of  the  employer,  but  without  a  new  contract,  doe 
take  the  case  out  of  the  statute  of  frauds,  und  the  employer  is  not  1 
under  the  contract.**  In  Shute  v.  Dorr,  5  Wend.  204,  it  was  held 
"a  parol  agreement  by  a  parent  that  his  child,  aged  16  years, 
serve  a  third  person  until  he  arrives  at  the  age  of  21,  when  his  m 
is  to  pay  him  $100,  is  within  the  statute  of  frauds,  but  if  any  sei 
are  rendered  under  such  contract  there  may  be  a  recovery  of  the 
upon  a  quantum  meruit."  It  is  true  that  in  the  case  last  citec 
contract  provided  for  its  termination  before  the  end  of  the  time,  i 
boy  became  dissatisfied;  but  the  court  held  that  the  plaintiff  migl 
cover  upon  a  quantum  meruit,  upon  the  ground  either  that  the  sf 
contract  was  void  under  the  statute  of  frauds,  or  that  it  had  been 
minated  and  abandoned  by  the  parties.  In  Fumow  v.  Hochs 
7  Hun,  80,  it  was  held  that  a  verbal  contract,  made  in  Februar 
work  one  year  from  the  following  May,  was  void  under  the  sta 
and  that  a  partial  performance  did  not  take  it  out  of  the  statute, 
that  in  an  action  brought  upon  the  void  contract  it  was  proper  to  i 
the  plaintiff  to  amend  his  complaint  so  as  to  allow  a  recovery  fo 
value  of  the  services  actually  rendered. 

But  it  is  insisted  by  the  appellant  that  before  the  plaintiff  cai 
cover  in  this  action  upon  a  quantum  meruit  arising  out  of  an  im 
promise  by  the  defendant  to  pay  what  the  work  done  under  this 
agreement  was  worth,  she  must  show  that  she  was  willing  to  pei 
the  agreement  in  its  entirety  on  her  part,  and  that  the  reason  o 
failure  to  do  so  was  some  act  of  the  defendant;  and  in  support  of 
proposition  he  cites  Galvin  v.  Prentice,  46  N.  Y.  162.  That  was  a 
where  the  plaintiff  contracted  to  work  for  the  defendant  for  three  ; 
in  learning  the  business  and  trade  of  hatter,  and  the  price  was  gradi 
by  the  year,  based  upon  the  supposed  proficiency  which  was  mac 
the  plaintiff,  and  for  the  third  year  he  was  by  the  terms  of  the  cot 
to  receive  full  journeyman  wages.  At  the  end  of  the  second  yet 
abandoned  the  contract.  On  the  trial  the  plaintiff  was  permitU 
amend  the  complaint  so  as  to  claim  upon  a  quantum  meruit  foi 
services,  and  the  only  exception  taken  at  the  trial  and  which  wa 
viewed  on  appeal  was  to  the  charge  of  the  trial  judge,  in  which  h 
Btructed  the  jury  that  ^'the  contract,  although  void,  may  be  consic 
prima  facie  evidence  of  the  value  of  the  services."  To  this  part  c 
charge  the  defendant  excepted,  and  that  exception  alone  was  pres4 
on  the  appeal,  so  that  whatever  was  said  by  the  learned  judge  on 
of  that  exception  was  obiter,  and  can  scarcely  be  regarded  as  ai 
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thority  upon  the  questions  raised  here.  None  of  the  cases  cited  by  the 
learned  counsel  hold  that  where  labor  is  performed  under  a  void  con- 
tract the  employe  must  perform  the  entire  labor  required  by  such  void 
contract  before  a  recovery  can  be  had  for  the  work  actually  performed. 
In  Erben  v.  Lorillard«  19  N.  Y.  802, — one  of  the  cases  cited  on  this 
point  in  Galvin  v.  Prentice, — Grover,  J.,  in  discussing  the  question  of 
contracts  void  by  the  statute  of  frauds,  uses  this  broad  language: 

"The  con  tract  being  void  and  incapable  of  enforcement  in  a  court  of  law,  the 
part^  paying  money  or  rendering  service  in  parsuance  thereof,  may  treat  it  as  a 
nullity,  and  recover  the  money  or  the  value  of  the  money  or  the  value  of  the 
services.  *  *  •  When  the  ajneement  fixing  the  compensation  is  void,  it  fur- 
nishes no  evidence  of  value.  The  parties  are  presumed  to  know  the  law,  and  to 
understand  that  such  compensation  cannot  be  recovered.  Their  position  is  the 
same  in  legal  view  *  *  *  as  though  no  agreement  had  been  made  in  fact,  as 
there  has  been  none  in  law.** 

This  reasoning  of  the  learned  judge  would  seem  to  leave  the  parties 
precisely  as  if  no  contract  had  been  made  in  fact,  in  which  case  there 
is  little  doubt  that  the  person  performing  the  services  could  recover  upon 
an  implied  assumpsit  to  pay  what  they  were  fairly  worth.  But  it  must 
be  conceded  that  the  authorities  on  this  subject  do  not  appear  to  be  all 
in  harmony,  and  that  this  question  upon  authority  is  not  free  from 
doubt.  I  am,  however,  inclined  to  the  opinion  that,  where  parties 
make  a  contract  for  labor  not  in  any  way  involving  the  investment  of 
capital  further  than  the  mere  compensation  for  services,  and  work  is 
performed  under  such  void  contract,  a  party  performing  such  labor  is 
entitled  to  recover  for  so  much  labor  as  he  performs  with  the  permission 
or  consent  of  the  other  party  to  such  void  contract.  He  would  at  all 
times  be  subject  to  discharge  from  such  service,  and  his  void  contract 
would  give  him  no  immunity  against  the  dismissal  from  such  service; 
and  so  long  as  he  voluntarily,  with  the  permission  of  the  other  party, 
performs  service  to  his  advantage  and  with  his  implied  assent,  there  is 
no  reason  apparent,  either  in  justice  or  morals,  why  this  void  contract, 
and  his  failure  to  fulfill  its  terms,  should  be  interposed  as  a  defense  to 
his  recovery  upon  a  quantum  meruit. 

It  is  also  objected  by  the  appellant  that,  as  the  question  of  the  statute 
of  frauds  was  not  raised  by  the  pleadings,  it  cannot  be  available  as  a 
defense,  or  to  uphold  a  cause  of  action.  Porter  v.  Wormser,  94  N.  Y. 
450;  Wells  v.  Monihan,  129  N.  Y.  161,  29  N.  E.  Rep.  232.  If  the 
technical  rules  of  pleading  obtained  in  justices'  courts  which  prevail  in 
courts  of  record  this  objection  would  be  available;  but  in  justices'  courts 
pleadings  are  not  required  to  be  in  any  particular  form,  and  parties  are 
not  held  to  the  observance  of  technical  rules.  Code  Civil  Proc.  §  2940. 
On  the  whole  case,  I  think  the  judgment  of  the  county  court  should  be 
affirmed.     Judgment  affirmed,  with  costs.     All  concur. 
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PEOPLE  ▼.  EELLOGQ. 

(Bupreme  Court.  General  Term,  Third  Department    Febmaiy  16.  ISOflL) 

1.  Streets— Dkdioatiok—Convbtanceb  Aggordtng  to  Map. 

Though  the  owner  of  land  In  a  village  has  it  surveyed,  and  staked  off  into 
lots  and  streets,  and  makes  a  map  of  the  same  by  which  lots  are  sold  from 
time  to  time,  during  a  period  of  10  years,  bounded  by  the  streets  as  shown 
by  such  map,  such  acts  are  not  so  unmistakable  in  their  purpose,  and  de- 
cisive in  their  character,  as  to  constitute  a  dedication  of  the  streets  indicated 
on  such  map  to  the  public  use. 

8.  Same— AccBPTAKOB. 

Though  the  acts  of  the  owner  of  the  land  indicate  a  willingness  and  intent 
at  the  time  of  the  survey  to  dedicate  the  streets  marked  off  and  sbown  on 
the  map  to  the  public,  there  is  no  dedication,  in  the  absence  of  an  acoept- 
ance  of  the  same  by  such  village. 

C  Same— Acceptance  after  Death  of  Owner. 

The  death  of  the  owner  is  a  revocation  of  any  proffered  dedication  of  such 
streets,  and  an  acceptance  thereafter  by  the  village  gives  it  no  right  therein. 

Appeal  from  court  of  sessions,  Montgomery  county. 
Dayton  S.  Kellogg  was  convicted  of  obstructing  an  alleged    public 
street  or  highway  in  the  village  of  Ft.  Plain,  and  appeals.     Reversed.    ' 
Argued  belore  MAYHAM,  P.  J., and  PUTNAM  and  HERRICK,  JJ. 

George  E.  Phillips,  (A.  M.  Mills,  of  counsel,)  for  appellant. 
Charles  S.  Nisbet,  for  respondent. 

MAYHAM,  P.  J.  The  principal  question  on  this  appeal  is  whether 
the  locus  in  quo  upon  which  the  alleged  obstruction  was  erected  by  the 
defendant  was,  by  dedication  by  the  owner  of  the  land,  and  accept- 
ance by  the  municipal  authorities  of  the  village  of  Ft.  Plain,  a  public 
highway.  There  is  no  claim  on  the  part  of  the  respondent  that  the 
land  upon  which  this  obstruction  was  placed  by  the  defendant  bad 
ever  been  condemned,  and  taken  by  the  public  authorities  for  a  public 
street,  under  the  power  of  eminent  domain.  But  It  is  insisted  that 
the  facts  proved  on  the  trial  established,  in  law,  a  dedication  by 
the  owner,  and  an  acceptance  by  the  municipality,  of  the  land  in  dis- 
pute, so  as  to  constitute  it  a  public  street. 

The  case  shows  that  Hannah  Kellogg,  prior  to  and  during  the  year 
1881,  owned  the  land  then  and  now  known  as  "Prospect  Hill,"  and  that 
in  November  of  that  year,  at  the  request  of  this  defendant,  an  engineer 
laid  out  part  of  Prospect  Hill  into  lots,  and  staked  out  streets,  drove 
stakes  at  the  corners  of  each  lot,  and  marked  out  to  show  where  the 
streets  were  to  be  located,  and,  after  that  was  done,  made  a  map  of 
it.  At  the  time  of  making  this  survey  and  map,  the  land  known  as 
"Prospect  Hill"  was  all  a  part  of  the  fEirm  of  Hannah  Kellogg,  and 
used  as  meadow  and  pristure  lands  by  her  until  December,  1881, 
when  she,  with  her  husband,  this  defendant,  deeded  to  one  Edwards 
lots  designated  in  such  conveyance  as  "Lots  Nos.  1  &  2  in  section  on 
map  of  village  lots  made  by  E.  H.  Putnam,  civil  engineer,  for  Dayton 
S.  Kellogg,  in  the  month  of  November,  1881."  This  conveyance 
bounded  the  lots  on  the  east  by  Clinton  avenue,  and  north  by  Henry 
street,  conveyed  the  fee  of  Clinton  avenue,  subject  to  the  right  to  the 
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public  to  tiBe  said  street,  and  reisenred  the  right  in  tfaa  grantors  to  make 
such  improvements  on  such  street  or  avenue  as  they  may  deem  advisap 
ble,  in  the  interest  of  lot  owners.  In  1885  Dayton  S.  Kellogg  and 
Hannah  Kell(^  conveyed  lots  No.  8  and  4  by  deed  with  similar  refer- 
ence to  the  survey  and  map,  and  with  like  reservations,  and  in  May, 
1886,  lot  No.  8,  with  like  reference  and  reservations.  Several  other 
deeds  were  executed  in  1886  by  the  same  parties,  containing  similar 
reference  to  the  map  and  survey,  and  containing  substantially  the  same 
reservations.  These  deeds  were  all  put  in  evidence  by  the  people,  un- 
der the  defendant's  objection.  There  is  no  direct  evidence  in  the  ease 
that  the  corporation  at  the  time,  or  near  the  time,  of  making  this  map 
and  survey,  did  any  act  to  adopt  such  survey,  or  the  streets  platted 
on  it  as  streets  of  the  village.  Nor  is  there  any  evidence  to  which  my 
attention  has  been  dire(^ted,  or  that  I  can  find  in  the.  record,  that  any 
highway  or  street  labor  has  ever  been  applied  on  the  streets,  designated 
on  that  survey  or  map,  before  the  passage  of  a  resolution  by  the  com- 
mon council  of  the  village  of  Ft.  Plain  on  the  27th  of  July,  1891. 
That  resolution  or  ordinance  is  as  follows: 

"Whereas.  HanDab  Kelloffg,  deceased  owoer,  did  in  the  year  1861  lav  out  cer- 
tain streets  in  the  village  of  Ft.  Plain,  commencing  at  or  near  the  bridge  at  the 
Red  Mills,  in  said  vlllagre,  naming  said  streets  as  Kellogg  Avenne/  'Clark  Ave- 
nae/  *Qilbert  Avenue/  'Clinton  Avenue.'  'Henry  Avenue.'  and  'Edward  Avenue/ 
as  per  map  made  and  filed  in  Montgomery  county  clerk's  office,  therefore,  re- 
solved, that  said  village  accept  of  said  streets  above  named  as  laid  out  and  dedi- 
cated by  said  Hannah  Kellogg,  deceased  landowner;  that  said  streets  retain  the 
same  names,  and  be  known  and  named  as  originally  named  by  said  landowner. " 

This  ordinance  was  received  in  evidence  under  the  defendant's  objection. 
The  survey,  map,  conveyances,  and  ordinance  above  referred  to  consti- 
tute all  the  evidence  of  a  dedication  and  acceptance  which  I  am  able  to 
find  in  the  record.  Without  stopping  here  to  consider  the  admissibil- 
ity of  the  evidence  by  which  this  dedication  and  acceptance  is  sought  to 
be  established,  I  do  not  think  it  proves  such  a  dedication  and  accept- 
ance as  is  required  to  divest  the  owner  of  the  lands  embraced  in  these 
streets,  or  to  invest  the  corporation  with  the  title  for  street  purposes. 
No  act  of  the  owner  of  this  land  has  been  proved,  showing,  or  tending 
to  show,  an  absolute  surrender  on  her  part,  to  the  village  or  public, 
of  her  right,  title,  and  control  of  these  lands.  Assuming  that  the  sur- 
vey and  maps  were  made  by  her  direction  and  authority,  (which  is  not 
shown,)  still  that  act  would  not  be  inconsistent  with  a  purpose  on 
her  part  to  retain  title  and  control  in  herself  of  all  these  lands,  sub- 
ject only  to  the  rights  and  privileges  conferred  by  her  grants  on  her 
grantees.  It  was  in  no  sense  a  dedication  to  the  public  or  the  village, 
but  simply  a  method  of  subdividing  her  own  property,  for  her  own  con- 
venience, in  order  to  facilitate  sales  of  the  same  in  small  parcels.  To 
constitute  a  dedication  to  the  public,  which  shall  divest  the  owner  of, 
and  invest  the  public  with,  the  right  or  title  to  land,  something  more  is 
required  than  was  done  by  her  in  this  case.  In  Bridge  Co.  v.  Bachman 
66  N.  Y.  261,  it  was  held  that  "when  the  owner  of  lands  lays  the  same 
out  in  lots  and  streets,  makes  and  files  a  map  or  plat  thereof,  and  sells 
and  conveys  lots  by  the  map,  bounded  upon  the  streets  as  delineated 

Digitized  by  VjOOQIC 


492  KEW  YOBK  8UPPLBMBNT,  Vol.  22.  [i 

thereon,  this  does  not  necessarily,  and  without  other  facts,  m 
streets  so  laid  out  public  highways."  It  was  also  held  that,  *'t( 
tute  a  public  highway  by  dedication,  there  must  not  only  be  a 
apart,  and  a  surrender  to  the  public  use,  of  the  land,  by  the  ow 
also  an  acceptance  and  formal  opening  by  the  proper  authoriti 
user.  The  acts  and  declarations  of  the  owner  must  be  unmistal 
their  purpose,  and  decisive  in  their  character,  showing  the  i 
dedicate  the  land  absolutely  and  irrevocably  to  the  public  us 
Holdane  v.  Trustees,  21  N.  Y.  478,  Wright,  J.,  in  discussing  tl 
tion  says: 

"Throwing  open  land  In  a  village,  and  fencing  it  on  each  side,  and  cai 
way  or  avenue  to  be  desiirnated  on  a  public  map  of  the  village,  are  act 
strongly  to  show  a  design,  presently  or  at  some  future  time,  to  dedi 
devote  it  to  the  public  use.  But  these  acts  are  not  conclusive  to  establic 
ent  dedication,  binding  upon  the  owner  of  the  land.  One  may  fence  off 
his  own  for  the  purpose  of  a  passage  way  opening  on  a  public  street,  o 
lay  out  a  street  through  it  with  a  view  of  subserving  his  land,  bounded 
into  village  lots,  intending,  upon  the  sale  of  such  lots,  to  dedicate  the 
the  use  of  the  public;  but  in  such  case,  though  the  public  may  have  occf 
or  indeed  at  all  times,  used  the  open  way  in  passing  to  and  from  the  inc 
an  adjoining  proprietor,  it  could  scarcely  be  pretended  that  the  land  ha( 
become  burdened  with  an  irrevocable  public  servitude. " 

Tested  by  this  rule,  there  was  not  such  a  dedication  to  the  pt 
Mrs.  Kellogg,  in  her  lifetime,  as  to  vest  the  right  to  these  land 
public  as  a  highway.  But  if  the  acts  of  Mrs.  Kellogg  could 
strued  into  evidence  of  willingness  on  her  part,  at  the  time  of  1 
vey,  to  dedicate  these  streets  to  the  public,  still  there  wasclearl 
time  no  adoption  by  the  municipality  of  such  proffered  dedicalio 
adoption  of  the  ordinance  of  July,  1891,  was  a  declaration  or  t 
edgment  on  the  part  of  the  municipality  that  up  to  that  time  tt 
been  no  adoption  by  it,  and  hence  no  dedication,  (City  of  (k 
Canal  Co.,  64  Hun,  558,  7  N.  Y.  Supp.  885,  reversed  134  N. 
31  N.  E.  Rep.  887,)  and  the  law  is  well  settled  that  there  c« 
dedication  without  an  acceptance  by  the  public,  (Fonda  v.  Be 
N.  Y.  50;  Bridge  Co.  v.  Bachman,  supra.)  Before  such  aco 
the  village  owed  no  duty  to  the  public  in  reference  to  these  stree 
at  the  time  of  its  adoption,  the  proffered  dedication  by  Mrs.  Kc 
any  was  ever  made,  was,  it  would  seem,  revoked  by  her 
Bridges  v.  Wyckoff,  67  N.  Y.  132;  Wallace  v.  Townsend,  43  ( 
637,  3  N.  E.  Rep.  601. 

If  I  am  right  in  the  above  conclusions,  there  was  no  public  hig 
street  at  the  point  where  the  alleged  obstruction  was  placed 
defendant,  and  his  act  was  not  a  violation  of  section  386  of  tl 
Code.  Upon  this  view  of  the  case,  it  is  unnecessary  to  exan 
other  exception  taken  by  the  defendant  on  the  trial.  The  judg: 
conviction  mnst  be  reversed,  and  a  new  trial  ordered,  under 
visions  of  section  543  of  the  Code  of  Criminal  Procedure. 

PUTNAM,  J.,  concurs  in  result.     HERRICK,  J.,  not  voting. 
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WAGNER  V.  DALY. 

(Supreme  Coort,  Qeneral  Term,  Third  Department     February  15.  18W.) 

Tradb-Mabk— Priority  of  Adoption— Evidence. 

Where  the  designer  and  manufacturer  of  a  certain  cigar  label  had  sold  the 
same  label  to  other  cigar  manufacturers  before  it  was  adopted  by  plaintiff 
as  a  trade  mark,  plaintiff  is  not  entitled  to  its  exclusive  use.  Mayham,  P.  J., 
dissenting,  on  the  ground  that  the  proofs  fail  to  show  that  any  other  cigar 
manufacturer  had  used  the  label  prior  to  its  adoption  by  plaintiff. 

Appeal  from  special  term,  Montgomery  county. 

Action  by  Emily  Wagner  against  Thomas  J.  Daly  to  restrain  defend- 
ant from  the  use  of  a  certain  cigar  label,  which  it  is  allied  plaintiif  had 
adopted  as  a  trade-mark.  Defendant  had  judgment,  and  plaintiff  ap- 
peals.    Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK,  JJ. 

Charles  S.  Nisbet,  (Harvey  Book,  of  counsel,)  for  appellant. 
Thomas  A.  Murray,  (Z.  S.  Westbrook,  of  counsel,)  for  respondent. 

PUTNAM,  J,  In  Schneider  v.  Williams,  44  N.  J.  Eq.  391,  14  Ati. 
Rep.  812,  to  which  we  are  referred  by  appellant,  it  is  held  that  one  to 
acquire  title  to  a  trade-mark  "must  adopt  some  mark  not  in  use  to  dis- 
tinguish goods  of  the  same  class  or  kind  already  in  the  market,  belong- 
ing to  another  trader."  In  Van  Biel  v.  Prescolt,  82  N.  Y.  630,  it  is 
held  that  "to  make  an  exclusive  right  to  use  a  name  or  symbol  as  a 
trade-mark,  such  use  must  be  new.  If  ever  used  as  applicable  to  a  like 
article,  it  cannot  be  exclusively  appropriated."  In  Selchow  v.  Baker, 
93  N.  Y.  59,  it  is  determined  that  "where  a  manufacturer  has  invented 
a  new  name,  consisting  either  of  a  new  word  or  words  in  common  use, 
which  he  has  applied  for  the  first  time  to  his  own  manufacture,  "^  *  * 
he  is  entitled  to  be  protected."  Plaintiff  was  not  the  inventor  of  the  al- 
leged trade-mark  in  question.  She  commenced  using  it  on  November  7, 
1883.  It  was  invented  by  Wischt  &  Smidt,  engravers,  on  August  14, 
1883,  as  a  cigar  label.  On  September  11, 1883,  said  firm  sent  samples 
•of  said  label  all  over  the  country  to  the  cigar  trade.  They  sold  the  first 
labels  to  plaintiff  on  October  19,  1883,  but  prior  to  that  time  had  sold 
10  labels  to  one  Pople,  a  cigar-box  maker  of  Newark.  It  also  appeared 
b}'  the  evidence  of  the  witness  Wischt  that  from  the  time  said  firm  orig- 
inated this  label  and  offered  it  to  the  trade  they  had  sold  quite  a  num- 
ber of  such  labels  to  other  parties  or  other  cigar-box  makers  for  use  in 
the  cigar  trade.  Hence,  while  plaintiff'  was  net  the  inventor  of  the  word 
and  S3'^mbol  in  question,  neither  was  she  the  originator  of  such  word  and 
symbol  as  a  cigar-box  label.  When  she  commenced  using  them  they 
were  on  sale  to  the  cigar  trade  in  the  country  as  cigar  labels,  and  at  least 
one  lot  of  such  labels  had  been  sold  to  a  cigar-box  manufacturer.  There- 
fore, under  the  case  of  Van  Biel  v.  Prescott,  supra,  I  do  not  think  it  ap- 
pears that  plaintiff's  use  of  the  symbol  and  word  in  question  as  a  cigar- 
box  label  was  new.  They  were  used  before  her  adoption  of  them  as  ap- 
plicable to  a  like  article.     Therefore  the  plaintiff  fails  to  make  out  a  case 

Digitized  by  VjOOQIC 


494  HBW  YOBK  suFFUEMBNT,  vol.  22.  [Sap,  OL 

showing  herself  entitled  to  the  exclusive  use  of  the  said  alleged  trade- 
mark. The  plaintiff  in  £act  in  this  action  seeks  to  prevent  the  inventors 
and  originators  of  said  device  from  having  the  benefit  of  their  invention. 
Of  course,  if  purchasers  from  Wischt  &  Smidt  of  the  labels  in  question 
cannot  use  them,  the  firm  are  prevented  from  a  further  sale  thereof.  I 
think  the  trial  court  made  a  proper  disposition  of  the  case,  and  that  the 
judgment  of  the  court  below  should  be  affirmed  with  costs. 

HERRICK,  J.,  concurs. 

MAYHAM,  P.  J.)  (dissenting.)  This  action  was  prosecuted  by  the 
plaintiff,  a  cigar  manufacturer,  against  the  defendant,  also  a  cigar  manu- 
facturer, for  an  alleged  infringement  by  the  defendant  of  plaintiff's  trade- 
mark, used  in  her  business  as  a  cigar  maker.  The  device  consisted  of 
the  picture  of  the  head  of  a  pug  dog,  on  which  was  printed  the  words 
"Wagner's  Pug,"  pasted  upon  plaintiff's  cigar  boxes,  and  the  alleged  in- 
fringement consisted  of  a  similar  picture,  on  which  were  the  printed 
words,  ^'Pug  Cigars,"  which  defendant  pasted  upon  his  cigar  boxes. 
The  proof  shows  that  the  plaintiff  first  used  this  device  or  brand  upon 
her  cigar  boxes  on  the  7th  of  November,  1883,  and  that  her  sales  of 
that  brand  of  cigars  increased  from  7,000  in  that  year,  yearly,  until  in 
1891  her  sales^reached  the  sum  of  225,000.  The  defendant  commenced 
using  this  device  with  the  words  "Pug  Cigars"  on  his  boxes  in  February, 
1892.  The  proof  shoWs,  and  the  trial  judge  found,  that  one  Sammons, 
a  cigar-box  manufacturer,  supplied  the  plaintiff  with  cigar  boxes  from 
1883  to  the  time  of  the  commencement  of  this  action,  and  that  in  Octo- 
ber of  that  year  he  procured  from  Wischt  &  Smidt,  manufacturers  of 
cigar-box  labels,  samples,  among  which  was  one  in  all  respects  like  the 
one  used  by  plaintiff,  except  that  over  the  device  was  printed  the  words 
"Friend  Pug,"  and  that  at  the  request  of  the  plaintiff  Sammons  procured 
of  Wischt  &  Smidt  the  same  kind  and  device,  except  that  in  the  place 
of  "Friend"  the  word  "Wagner's"  was  substituted,  and  this  device,  with 
the  words  "Wagner's  Pug,"  was  pasted  on  the  boxes  sold  by  Sammons 
to  plaintiff,  and  by  her  filled  with  cigars,  and  sold  to  her  customers. 
The  testimony  also  showed  that  Wischt  &  Smidt  originated  this  device 
in  August,  1883,  with  the  words  "Friend  Pug"  printed  over  the  picture, 
and  on  the  11th  of  September  of  that  year  sent  samples  of  the  same  to 
cigar  dealers  all  over  the  country,  and  sold  some  to  customers,  before 
the  sale  in  October,  1883,  to  Sammons,  and  that  the  business  of  Wischt 
&  Smidt  was  that  of  engravers,  lithographers,  and  colored  prints,  and 
publishers  of  cigar  labels,  and  had  sold  seversl  millions  of  the  "Friend 
Pug"  label,  but  had  never  sold  any  of  the  "Wagner  Pug"  labels,  except 
to  Mrs.  Wagner's  box  maker.  The  defendant  commenced  the  use  of 
this  device  with  the  words  "Pug  Cigars"  about  the  year  1888,  and  hia 
box  maker  procured  his  label  from  Wischt  &  Smidt, — ^the  same  lithog- 
raphers from  whom  plaintiff's  box  makers  procured  her  label.  Wischt 
A  Smidt's  labels  were  not  registered  or  copyrighted  under  the  United 
States  statutes,  and  the  plaintiff  had  never  registered  her  device  aa  hex 
trade-mark* 
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Two  leading  propositions  must  be  established  by  the  plaintiff  before 
she  is  entitled  to  maintain  this  action:  First,  that  she  had  so  far  used 
and  appropriated  this  device  as  to  constitute  it  her  trade-mark,  so  as  to 
give  her  the  exclusive  right  to  the  use  of  the  same;  second,  that  the  use 
by  the  defendant  of  the  device  which  he  placed  upon  his  boxes  was 
such  an  adoption  and  use  of  the  plaintiff's  device  as  to  constitute  an  un- 
lawful interference  or  infringement  of  the  plaintiff's  trade-mark.  The  leg- 
islature of  this  state,  in  the  adoption  of  the  Penal  Code,  have  furnished 
a  recent,  and,  I  think,  correct,  definition  of  a  trade-mark,  which  may 
be  safely  followed  in  the  determination  of  the  civil  rights  and  remedies 
of  parties  upon  that  subject.     Section  366  defines  it  as  follows: 

"  £l  trademark  is  a  mark  used  to  indicate  the  maker,  owner,  or  seller  of  an  arti' 
ele  of  merctiandise,  and  includes,  among  other  things,  any  name  of  a  person  or 
corporation,  or  any  letter,  word,  device,  emblem,  seal,  stamp,  brand,  wrapper, 
ticket,  label,  or  other  mark,  lawfully  adopted  by  bim.  and  usually  affixed  to  ad 
article  of  merchandise,  to  denote  the  same  was  imported,  manufactured,  pro- 
duced, sold,  compounded,  bottled,  packed,  or  otherwise  prepared  by  him.   •  •  •" 

To  acquire  title  to  a  trade-mark  as  above  defined  the  person  using  and 
adopting  the  same  must  adopt  some  mark  or  device,  not  in  oae,  to  dea* 
ignate  goods  of  the  same  class  or  kind  already  on  the  market,  belonging 
to  some  other  trader.  He  must  also  apply  his  mark  to  some  article  of 
merchandise  or  traffic,  and  must  put  his  article,  thus  marked  with  his 
intended  trade-mark,  on  the  market.  Schneider  v.  Williams,  44  N.  J. 
Eq.  391,  14  Atl.  Rep.  812.  It  does  not  seem  to  be  necessary  that  the 
plaintiff*  to  acquire  property  rights  in  a  trade-mark,  should  describe  the 
device  adopted  by  her  on  the  faoe  of  the  label  as  her  trade-mark.  Adopt- 
ing it,  attaching  it  to  specific  articles  of  merchandise,  and  putting  the 
merchandise  on  the  market  for  sale,  is  a  sufficient  notice  to  the  public 
to  give  exclusive  right  to  its  use  as  to  the  particular  kind  of  merchandise 
to  which  it  is  attached.  But,  in  order  to  establish  such  property  right, 
the  plaintiff  must  show  that  she  was  the  first  to  establish  and  use  the 
device  attached  to  the  particular  kind  of  goods  which  she  has  put  upon 
the  market.     It  must,  in  the  language  of  Upton's  Trade-Marks,  be: 

"The  name,  symbol,  figure,  letter,  form,  or  device  adopted  and  used  by  a  manu- 
facturer or  merchant  in  order  to  designate  the  goods  which  he  manufactures  oi 
sells,  and  distinguish  them  from  those  manufactured  and  sold  by  others,  to  the 
end  that  they  may  be  known  in  the  market  as  his.  and  thus  enable  him  to  secure 
such  profit  as  results  from  a  reputation  for  superior  skill,  industry,  or  enterprise. " 
Upton.  Trade-Marks,  9. 

In  Newman  v.  Alvord,  51  N.  Y.  193,  Earl,  J.,  says: 

"The  trade  mark  must  be  used  to  indicate,  not  the  quality,  but  the  origin  or 
ownership,  of  the  article  to  which  it  is  attached.  It  may  be  any  sign,  mark,  sym- 
bol, word,  or  words,  which  others  have  not  an  equal  right  to  employ  for  the  same 
purpose.  * 

The  long  and  uniform  uae  made  by  the  plaintiff  of  this  device  upon 
the  boxes  in  which  she  sold  her  cigars  to  the  general  public  was,  we 
think,  sufficient  evidence  of  her  adoption  of  this  device  as  her  trade- 
mark, and  established  her  title  to  the  same,  provided  she  had  such  pri- 
ority of  adoption,  use,  and  sale  of  the  same  as  is  required  by  law  to 
vest  in  her  a  property  right  in  it  as  a  trade-mark.  But  it  is  insisted  by 
the  learned  coonsel  for  the  respondent  that  the  plaintiff  was  not  the 
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first  to  adopt  this  device,  and  that,  therefore,  the  plaintiff  acquired  by- 
its  use  no  exclusive  right  to  the  same.  It  is  true  that  the  evidence  dis- 
closes that  the  lithographer  and  originators  of  the  pug  dog  design  had 
sold  to  one  person  (for  what  use  or  purpose  does  not  appear)  some  of 
these  lithographs  differing  only  from  plaintiff's  in  having  the  word 
"Friend"  in  the  place  of  "Wagner's"  on  them;  but  it  does  not  appear 
that  they  were  used  by  the  purchaser  as  labels  on  cigar  boxes,  which 
alone  would  make  their  sale  and  use  such  a  prior  use  as  to  deprive  the 
plaintiff  of  the  right  of  adoption  and  use  upon  cigar  boxes  as  her  trade- 
mark. Nor  was  the  printing  and  sale  of  this  device  by  the  lithographers 
any  adoption  of  the  same  by  them  as  a  trade-mark,  and  their  sale  of  the 
same  to  plaintiff^s  box  makers  imposed  no  restraint  upon  the  plaintiff 
which  prevented  her  from  adopting  it,  provided  there  had  been  no  prior 
adoption  of  the  same  by  some*  other  person  as  a  trade-mark  for  the  sale 
of  cigars.  This  being  so,  the  device  adopted  by  the  plaintiff  and  pasted 
upon  her  cigar  boxes  became  her  trade-mark,  and  any  unauthorized  use 
of  the  same  by  another  was  a  violation  of  her  property  rights,  for  which 
an  action  would  lie. 

The  remaining  question  is,  was  the  device  used  by  the  defendant  an 
infringement  of  the  plaintiff's  trade-mark,  or,  in  other  words,  was  it 
such  an  imitation  as  to  mislead  the  public  into  the  belief  that  the  cigar 
boxes  on  which  it  was  placed  bore  the  trade-mark  of  the  plaintiff,  so  as 
likely  to  promote  the  sale*  of  the  defendant's  cigars  under  the  mistaken 
belief  that  they  were  of  the  plaintiff^s  manufacture?  To  constitute  a 
violation  of  the  plaintiff's  right  in  the  unauthorized  use  by  another  of 
her  trade-mark  it  is  not  essential  that  the  device  so  used  is  in  all  respects 
a  fac  simile  of  the  plaintiff^'s  trade-mark.  A  counterfeit  or  imitation  so 
nearly  resembling  the  genuine  as  to  mislead,  with  the  apparent  object 
of  producing,  and  likely  to  produce,  upon  the  mind  of  the  purchaser 
the  belief  that  the  article  offered  for  sale  bears  the  trade-mark  of  the 
plaintiff,  may  produce  all  the  injurious  consequences  to  the  plaintiff  as 
the  use  of  the  device  itself  or  an  exact  fac  simile.  Upon  this  subject  we 
may  again  refer  with  profit  to  the  legislative  definition  of  a  counterfeit 
of  a  trade-mark.  A  criminal  counterfeit  of  a  trade-mark  is  defined  by 
the  Penal  Code,  §  368,  as  follows: 

*An  imitation  of  a  trade -marlc  is  that  which  so  far  resembles  a  gen aine  trade- 
mark as  to  be  likely  to  induce  the  belief  that  it  is  genuine,  whether  by  the  use  of 
words  or  letters,  similar  in  appearance  or  sound,  or  by  any  sign,  device,  or  other 
means  whatever. " 

In  Clark  v.  Clark,  25  Barb.  76,  the  plaintiff's  genuine  trade-mark 
on  spool  cotton  consisted  of  four  concentric  circles  on  the  end  of  the 
spool;  the  inner  one  in  gold,  the  next  in  silver,  the  next  in  black, 
with  letters  in  gold,  the  next  in  silver;  the  whole  bound  in  two  concen- 
tric black  lines.  Within  the  inner  circle  was  the  number;  in  the  next 
were  the  letters  and  words,  "J.  Clark,  Jr.,  &  Co., "at  the  top,  and  at  the 
bottom  "Mile  End,  Glasgow."  The  imitition  by  the  defendant  which 
was  alleged  to  be  in  violation  of  the  plaintiff^s  rights  consisted  of  spool 
cotton  with  concentric  circles  on  the  end  of  the  spool  precisely  like 
that  of  plaintiff,  and  the  number  in  the  middle,  and  at  the  top  of  the 
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circle  the  words,  " Clark. &  Co.,"  and  at  the  bottom  of  the  circle  were 
words  in  the  same  position  as  in  the  plaintifiPs,  but  the  words  there 
were  ''Seed  Hill  Paisley,"  differing  entirely  irom  those  in  a  similar 
position  on  plaintiffs  spools.  Both  spools  contained  the  same  name 
as  agent,  and  the  court  held  that  the  defendnnt,  by  the  use  of  such 
partial  imitation,  has  violated  the  plaintiiTs  rights  in  his  trade-mark, 
and  Mitchell,  J.,  in  delivering  the  opinion  of  this  court  in  New  York 
general  term,  (Davis  and  Rosevilt  concurring,)  uses  this  language: 
"The  effect  of  this  imitation  must  be  that  all  except  very  cautious 
persons  will  be  deceived."  It  will  be  observed  that  the  difference  be- 
tween the  plaintiff's  trade-mark  in  that  case  was  more  marked  than  in 
this  case  at  bar.  In  the  case  before  us  the  pug  dog  picture  is  the 
leading  and  marked  characteristic  of  the  plainti^s  trade-mark.  The 
whole  lithographs  of  both  labels  are  exactly  alike,  one  a  reprint  of  the 
other,  except  that  in  the  place  of  the  word  "Wagner's*  on  the  plain- 
tiff's the  word  "Pug  "  appears  on  the  defendant's.  If  so  slight  a  differ- 
ence can  relieve  the  defendant  from  all  responsibility  for  the  use  of 
another's  trade-mark,  the  law  upon  the  subject  of  trade-marks  will 
serve  no  useful  purpose,  and  one  party  may  avail  himself  of  and  ap- 
propriate to  his  own  tise  the  well-earned  reputation  of  another  with  all 
the  profits  and  advantages  which  the  law  adjudges  to  be  the  property 
of  the  latter.  We  think  that  the  plaintiff  made  out  a  valid  cause  of 
action  against  the  defendant  upon  the  evidence,  and  for  that  reason 
the  judgment  should  be  reversed,  and  a  new  trial  ordered,  costs  to  abide 
the  event. 

(07  Hun,  405.) 
PEOPLE  ex  rel.  HAMILTON  PARK  CO.  v.  WEMPLB,  Comptroller. 
(Bapreme  Coart,  Qeneral  Term.  Third  Department    February  15, 1808.) 

1.  Tazatior— Oakcbling  Sale— Application  by  Ownbb. 

Under  Laws  1891.  c.  317.  providing  that  "all  applications  heretofore  or 
hereafter  made  to  the  comptroller  for  the  cancellation  of  any  tax  sale,  by  any 
person  Interested  in  the  event  thereof,  shall  be  heard  and  determined  by  him, 
and  his  determination  shall  be  subject  to  review  by  certiorari, "  the  comptrol- 
ler may  entertain  an  application  by  the  owner  of  the  land  at  the  time  of  the 
tax  sale  to  have  such  tax  sale  set  aside. 

&  Same— Rights  of  Purchasrb. 

A  purchaser  at  a  tax  sale  cannot  complain  that,  in  a  proceeding  setting 
aside  such  sale  on  the  application  of  the  former  owner,  he  is  divested  of  his 
title  without  his  day  in  court,  and  thus  deprived  of  his  opportunity  of  de- 
fending his  title,  since,  in  purchasing  at  a  tax  sale,  he  takes  the  Qualified  title, 
subject  to  the  power  of  the  comptroller  to  cancel  such  sale  on  nis  ascertain- 
ing that  the  tax  for  which  the  sale  was  made  was  invalid  or  illegally  imposed. 

HL  Same— Rxyibw  of  Comptboller's  Decision. 

A  proceeding  to  review  by  certiorari  an  order  of  the  comptroller,  settins 
aside  tax  sales,  is  in  the  nature  of  a  demurrer  to  the  sufficiency  of  the  legal 
proof  before  the  comptroller  to  uphold  this  order,  as  matter  of  law;  and  while 
the  court  will  not,  in  such  proceeding,  pass  on  disputed  questions  of  fact,  it 
will  look  into  the  return  to  see  if  the  final  conclusion  of  the  officer  is  justified 
by  the  proofs. 

^  Sake— Proof  of  Title. 

On  an  application  to  the  comptroller  by  a  railway  company  to  have  the  tax 
jales  set  aside  on  the  ground  that  the  land  was  at  the  time  of  the  assessment 
the  property  of  the  company,  and  exempt  from  taxation,  an  abstract-of  title,  t 
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the  completeDOss  of  which  is  certified  by  the  clerk,  and  the  correctness  of 
which  18  verified  in  tlie  affidavit  of  an  attorney,  is  competent  evidence  to  show 
title  in  the  company,  though  it  would  not  be  competent  in  ejectment  by  the 
company  against  the  purchaser  at  the  tax  sale. 

5.  Bamb— Exemption  from  Taxation. 

For  proof  that  the  company  had  completed  its  road  as  required  by  statute, 
in  order  to  give  its  lands  immunity  from  taxation,  the  comptroller  was  justi- 
fied in  relying  on  the  state  engineer's  report  of  railroads  for  1878,  on  the  faith 
of  which  the  United  States  bonds  deposited  with  the  comptroller  had  been 
surrendered,  and  also  on  an  opinion  by  the  attorney  general  on  that  subject, 
in  which  he  advised  the  comptroller  that  he  thought  the  evidence  sufllcieat 
and  satisfactory. 

6.  Same— Comptrollbb's  Rbturn. 

The  comptroller  sufficiently  complied  with  the  writ  requiring  him  to  re- 
turn the  evidence  on  which  he  acted  in  making  the  order  of  cancellation, 
when  he  returned  the  year,  volume,  and  page  of  the  engineer's  report  on 
which  he  relied,  without  setting  out  the  report  in  hnc  verba. 

7.  Same— -iNDiTiDnAii  Acts  of  Supbbvisors. 

A  tax  is  void  where  it  was  not  extended  by  or  under  the  direction  of  the 
board  of  supervisors,  but  by  each  individual  supervisor  after  the  final  ad- 
journment of  the  board. 

8.  Sake— LiMTTATioK. 

Under  Laws  1885,  c.  448,  providing  that  the  comptroller's  certificate,  in 
four  years  after  its  issue,  and  after  the  expiration  of  two  years  from  the  de- 
livery of  his  deed,  and  six  months  after  the  passage  of  the  act,  is  presump- 
tively conclusive,  the  application  for  the  cancellation  of  the  sale  in  question 
might  have  been  barrea  by  lapse  of  time  if  the  defects  complained  of  had 
been  mere  irregularities  in  levying  the  taxes,  by  an  officer  having  Jurisdiction 
and  authority;  but,  where  the  sale  is  void  for  want  of  Jurisdiction  in  the 
board  levying  the  tax,  the  case  does  not  come  within  the  limitation  prescribed 
in  the  statute. 

Writ  of  certiorari  brought  by  the  people  of  the  state  of  New  York,  on 
the  relation  of  the  Hamilton  Park  Company,  for  the  purpose  of  review- 
ing the  action  of  Edward  Wemple,  late  comptroller  of  the  state  of  New 
York,  in  canceling  three  several  tax  sales,  and  the  certificates  and  deeds 
issued  and  made  in  pursuance  thereof,  under  which  the  relator  claims 
title  to  a  large  tract  of  land  in  township  86,  in  Hamilton  county.  The 
writ  is  directed  to  Frank  Campbell,  the  succesaor  of  Wemple,  and  the 
present  comptroller  of  the  state.     Writ  quashed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK,  JJ. 

Charles  J.  Hardy,  (Esek  Cowen,  of  counsel,)  for  relator. 

Stedman,  Thompson  &  Andrews,  (Arthur  L.  Andrews,  of  counsel,) 
for  respondent  Campbell. 

I.  &  J.  M.  Lawson,  (J.  M.  Lawson,  of  counsel,)  for  respondents  Da- 
rant  and  others. 

MAYHAM,  P.  J.  The  comptroller,  in  the  year  1877,  sold  for  un- 
paid taxes  accruing  from  1867  to  1870,  inclusive,  in  township  No.  36, 
in  Hamilton  county,  17,245  acres  of  land,  more  or  less,  being  all  that 
remained  of  the  township  after  deducting  certain  exceptions  as  described 
in  the  certificates  of  sale,  and  by  his  deed,  thereafter  made,  dated  January 
29,  1884,  conveyed  the  same  to  Charles  W.  Durant.  The  comptroller, 
also,  in  1881,  sold  for  unpaid  taxes  of  1871  to  1876,  inclusive,  in  the 
same  township,  20,945  acres  of  land,  more  or  less,  being  the  land  not  an 
der  water,  of  all  that  remained  oT  that  township  after  making  certain  ex 
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ceptioDs  describcid  in  the  certificate  of  sale,  and  on  the  29th  day  of  Janu- 
ary«  1884,  gave  his  deed,  as  comptroller,  to  Howard  A.  Durant,  for  the 
same.  In  1885  the  comptroller  sold  for  unpaid  taxes  of  1877  to  1S82, 
inclusive,  the  same  lands  that  were  sold  by  him  in  1881  in  that  township, 
and  executed  therefor  a  comptroller's  deed,  dated  April  9, 1889,  to  How- 
ard M.  Durant.  The  return  shows  that  the  relator  succeeded  to  the  title . 
acquired  by  Charles  W.  and  Howard  M.  Durant,  after  the  conveyances  to 
them  by  the  comptroller,  but  at  what  precise  time  the  record  on  this 
certiorari  does  not  disclose.  On  December  9, 1885,  the  Adirondack  Rail- 
way Company  applied  to  the  comptroller  to  cancel  the  tax  sales  of  1877, 
1881,  and  1885  on  the  ground  that  they  covered  property  belonging  to 
the  company,  and  which,  under  the  laws  of  the  state,  was  exempt  from 
taxation.  On  the  application  the  comptroller  held  that  the  former  owner 
of  the  land  is  not  a  proper  party  to  apply  to  the  comptroller  to  cancel  a 
tax  sale,  and  denied  the  application;  and  his  decision  was  dated  June 
23,  1888.  On  the  27th  of  December,  1889,  an  application  was  made 
by  Janet  L.  Durant,  Edward  L.  Molineux,  and  the  legal  representatives 
of  the  Adirondack  Railway  Company,  to  the  comptroUer,  to  cancel  the 
tax  sale  for  the  year  1886.  That  application  was  made  on  the  ground 
that  the  taxes  for  the  year  for  which  it  was  made  were  not  extended  by 
the  board  of  supervisors  of  the  county,  but  by  the  individual  supervisor 
of  the  town.  On  the  17th  of  November,  1891,  an  application  was  filed 
in  the  office  of  the  comptroller  by  the  Adirondack  Railway  Company 
and  certain  of  its  grantees,  asking  for  a  rehearing  of  the  application  filed 
December  80,  1885.  This  application  was  opposed  by  the  relator,  but 
was  on  the  30th  of  December,  1891,  granted  by  the  comptroller,  by  the 
following  order: 

'State  of  New  York,  Comptroller's  Office. 

**  Albany,  Dec.  80. 189t 
"It  appearing  to  my  satisfaction  that  the  lands  described  as  '  Hamilton  coanty, 
Totton  &  Crossfleld' spar  chase,  township  86.  N.  W.  corner,  1.000  A.,  8.  £.  corner, 
3.000  A./  during  all  of  each  of  the  years  1867  to  1882.  inclusive,  belonged  to  the 
Adirondack  Company,  its  assigns  or  successors,  and  that  said  lands,  pursuant  to 
the  provisions  of  chapter  2S6,  Laws  of  1868.  and  amendatory  and  subsequent  acts. 
were  then  exempt  from  taxation;  and  it  further  appearing,  to  my  satisfaction, 
that  the  board  of  supervisors  of  Hamilton  county.  In  1867  to  1883.  inclusive,  failed 
to  extend  any  taxes  on  the  assessment  rolls  of  the  town  of  Long  Lake,  the  can- 
cellation of  1877. 1881,  and  1885  tax  sales  of  said  lands,  as  well  as  a  part  of  said 
township  subject  thereto,  in  accordance  with  the  requirements  of  chapter  217, 
Laws  of  1891,  is  hereby  ordered.  Edward  Wemple,  Comptroller. " 

The  relator,  by  this  writ,  seeks  to  review  this  determination  of  the 
comptroller,  and  insists  that  that  officer  wholly  misconstrued  the  effect 
of  chapter  217  of  the  Laws  of  1891,  under  which  he  assumed  to  act  in 
vacating  these  tax  sales.  The  principal  question — or  at  least  the  first 
question — presented  for  consideration  on  this  certiorari  is  whether  chap- 
ter 217  of  the  Ijaws  of  1891  confers  upon  the  owners  of  land  sold  for 
taxes  the  power  and  right  to  apply  to  the  comptroller  to  cancel  a  tax 
sale.  Prior  to  the  enactment  of  that  chapter,  it  had  been  held  by  the 
court  of  appeals,  in  the  case  of  People  v.  Chapin,  6  N.  E.  Rep.  64,  and 
104  N.  Y.  369, 372, 11  N.  E.  Rep.  383,  that  the  owner  of  the  land  sold 
for  taxes  by  the  comptroller  was  not  permitted  to  test  the  validity^of  the 
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sale  by  an  application  to  that  officer  to  set  aside  the  sale.     In  that  case 

the  court  uses  the  following  language  in  the  discussion  of  this  question: 

''The  owner  of  the  land  is  not  a  party  to  the  proceeding,  nor  can  he  be  per- 
mitted in  this  way  to  test  the  validity  of  the  sale  or  tax.  In  such  a  controversy 
the  purchaser  would  have  an  interest  and  riffhtto  its  protection  in  the  courts  by 
the  usual  course  of  legal  proceedings.  The  statute  contains  no  Intimation  of  a 
legislative  purpose  to  deprive  him  of  that  right.  It  ^ives  no  process  to  bring  him 
in ;  confers  no  power  to  compel  witnesses.  In  short,  it  creates  no  court;  provides 
for  a  single  transaction,  to  which  the  comptroller  and  purchaser  are  the  only  par- 
ties. " 

Acting  upon  this  decision,  the  comptroller,  on  the  23d  of  January, 
1888,  in  disposing  of  an  application  of  the  Adirondack  Railway  Com- 
pany for  cancellation  of  certain  tax  sales  of  lands  in  township  36,  Hamil- 
ton county,  used  this  language: 

"After  careful  consideration  of  the  matter.  I  think  the  application  must  be  de- 
nied, under  the  autboritv  of  People  v.  Chapin.  104  N.  Y.  869-^72.  5  N.  E.  Rep.  64, 
11  K.  E.  Hep.  383.  In  tEat  case  the  court  of  appeals  held  that  the  former  owner 
is  not  the  proper  party  to  an  application  to  the  comptroller  to  cancel  a  tax  sale, 
and  has  no  right,  and  would  not  be  permitted,*  in  any  way,  to  test  the  validity  of 
the  sale. " 

' — Holding  that  the  authority  conferred  upon  the  comptroller  to  test  the 
validity  of  tax  sales  was  for  the  benefit  of  the  purchaser  on  such  sale, 
and  concerned  no  one  but  the  state,  the  purchaser,  and  the  town  or 
county  from  which  the  unpaid  tax  was  returned. 

it  would  thus  seem  that  the  law  upon  that  subject  was  authoritatively 
settled,  until  the  decision  of  People  v.  Turner,  117  N.  Y.  237,  22  N. 
E.  Rep.  1022,  which  again  seemed  to  involve  the  question  in  doubt. 
The  court,  after  discussing  the  constitutional  requirements  of  notioe  of 
the  time  and  place  at  which  the  taxpayer  may  be  heard  hehn  his  prop- 
erty can  be  taken  upon  tax  assessments  and  tax  sales,  (Ruger,  C.  J.,) 
uses  this  language: 

''But,  more  than  this,  after  the  tax  has  been  returned  to  the  comptroller  the 
taxpayer  has  still  the  right,  both  before  and  after  the  sale  of  his  property,  to  ap- 
pear bofore  that  officer,  and  make  proof  of  any  illegality  in  the  tax  levy,  and  de- 
mand that  such  tax.  and  any  sale  made  thereunder,  shall  be  canceled  by  him;" 
citing  sections  83.  84,  Laws  1855. 

And  finally  the  act  of  1885,  itself,  provides— 

''For  the  exercise  of  the  right  of  the  comptroller  to  cancel  taxes  and  sales  ille- 
gally made,  when  the  tax  has  been  legally  paid,  or  when  the  town  or  ward  had 
had  no  legal  right  to  assess  them.  This  right  was  not  only  open  to  the  taxpayer 
to  exercise  at  any  time,  previous  to  the  act  of  188i5.  but  the  right  of  all  persons  to 
exercise  them  was  also  preserved,  in  all  cases,  for  six  months  after  the  passage 
of  that  act. " 

This  case  was  decided  in  November,  1889,  and  before  the  enactment 
of  chapter  217  of  the  Laws  of  1891;  and  it  is  insisted  by  the  comptrol- 
ler that  this  latter  act  was  passed,  in  part,  to  relieve  the  question  from 
the  confusion  in  which,  by  the  two  decisions  from  which  We  have  quo- 
ted, it  was  apparently  involved.  Chapter  217  of  the  Laws  of  1891 
amends  section  2  of  chapter  427  of  the  Laws  of  1855  so  as  to  read  as 
follows: 

"The  provisions  of  this  act  are  hereby  made  applicable  to  all  the  counties  of 
this  state,  except  the  counties  of  Cattaraugus  and  Chautauqua,  but  shall  not  effect 
any  action,  proceeding,  or  application  pending  at  the  tioM  of  its  passage,  nor 
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any  action  that  shall  be  beffnn.  proceeding  taken,  or  application  duly  made  with- 
in six  months  thereafter,  for  the  purpose  of  yacating  any  tax  sale,  or  any  con- 
veyance or  certificate  of  sale  made  thereunder.  All  applications  heretofore  or  - 
hereafter  made  to  the  comptroller  for  the  cancellation  of  any  tax  sale,  by  any 
person  Interested  in  the  event  thereof,  shall  be  heard  and  determined  by  him, 
and  his  determination  shall  be  subject  to  review  by  certiorari  or  otherwise.** 

The  whole  question  upon  this  branch  of  the  ease  is  as  to  the  effect  to 
be  given  to  the  words,  "interested  in  the  event  thereof,"  in  the  above- 
quoted  section.  If  thai  language  can  be  oonstrued  as  broad  enough  to 
embrace  all  persons  interested  in  the  land,  then  the  comptroller  was 
clearly  authorized  to  entertain  the  application  of  the  original  owner  to 
have  the  tax  sale  set  aside,  so  that  such  owner  might  be  reinstated  in 
the  land  of  which,  by  such  sale,  he  was  deprived.  If,  on  the  other 
hand,  these  words  only  related  to  the  event  of  the  assessment  and  sale, 
without  reference  to  the  title  to  be  affected  by  it,  then,  within  the  case 
of  People  V.  Chapin,  supra,  the  only  persons  interested  must  be  held  to 
be  the  purchaser,  the  town,  and  the  state,  through  the  comptroller,  and 
the  original  owner  woujid  still  be  within  the  disabilities  indicated  by 
that  case.  But  was  the  original  owner  of  the  land  sold  under  a  tax  sale 
interested  in  the  event,  either  of  the  sale,  or  of  the  proceeding  to  set 
aside  or  cancel  the  sale?  I  think  he  was,  and,  as  this  language  under 
discussion  was  not  in  the  Laws  of  1865,  which  are  amended  by  the 
Laws  of  1891,  I  think  it  may  be  fairly  inferred  that  the  legislative  in* 
tent  in  the  enactment  of  this  amendment  was  to  allow  the  original  owner, 
as  a  person  interested  in  the  event,  to  apply  for  the  cancellation  of  a  tax 
sale  of  his  lands.  Clearly,  the  event  of  a  sale  and  conveyance  of  the 
title  of  the  original  owner  of  land  would  afiect  his  interest.  His  title 
would  be  bedouded  by  an  apparent  government  sale,  and  while  it  might 
not  be  such  a  cloud  as  could  be  removed  by  action,  if  any  defect  could 
be  found  in  the  proceedings  when  the  purchaser  sought  to  enforce  his 
title,  yet  the  owner  could  not  be  said  to  be  other  than  interested  in  the 
event.  If  we  are  right  in  this  conclusion,  then  the  original  owner  had 
a  right  to  apply,  under  chapter  217  of  the  Laws  of  1891,  for  a  cancella- 
tion of  this  side,  unless  the  rights  of  such  owner  were  bariwd,  or  in  some 
way  waived  or  lost.  This  view  is  strengthened  from  the  fact  that  we 
are  asked  in  this  proceeding  to  review  by  certiorari,  given  by  the  same 
chapter  and  section,  the  acts  of  the  comptroller.  As  the  comptroller  as- 
sumed to  cancel  this  tax  sale  under  the  provisions  of  chapter  217  of  the 
Laws  of  1891,  it  is  clear  that  he  regarded  the  law  under  which  he  acted 
in  his  order  of  June  23,  1888,  as  changed  by  its  provisions. 

There  is  great  force  in  the  contention  of  the  learned  counsel  for  relator 
that  in  this  proceeding  the  purchaser  of  the  land  under  the  lax  sale  is 
divested  of  his  title,  against  his  will,  without  a  day  in  court,  and  is  thus 
deprived  of  his  opportunity  of  defending  his  title.  But,  in  purchasing 
under  a  tax  sale,  be  takes  the  qualified  title  subject  to  the  power  ot  the 
comptroller  to  cancel  such  sale  on  his  ascertaining  that  the  tax  for  which 
the  sale  was  made  was  invalid,  or  illegally  or  improperly  imposed,  or 
had  beei^duly  paid.  It  seems  to  follow,  therefore,  that  the  title  of  the 
relator,  acquired  under  this  special  statutory  proceeding,  in  derogation 
of  the  common  law,  by  which  the  owner  is  sought  to  be  divested  of  hia 
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title,  is  by  the  very  statute  by  which  the  authority  to  sell  lands 
paid  taxes  by  the  comptroller,  subject  to  be  defeated  by  the  com| 
under  whose  authority  it  was  made,  when  he,  who  is  the  statute 
bunal  to  pass  upon  that  question,  shall  determine  that  the  tax 
legally  assessed,  or  has  been  paid,  and  the  purchaser  under  8U< 
takes  subject  to  that  contingency. 

But  the  learned  counsel  for  the  relator  insists  that,  if  it  be  he 
the  comptroller  had  a  right  to  entertain  the  application  of  the  o 
owner,  then  this  proceeding  brings  before  this  court  the  question 
sufficiency  of  the  evidence  upon  which  he  acted  in  the  cancella 
the  tax  sales  of  1877,  1881,  and  1885.  This  is  in  the  nature  o 
murrer  to  the  sufficiency  of  the  legal  proof  before  the  comptroller 
hold  this  order,  as  matter  of  law;  and  while  the  court,  oncertiora 
not  pass  upon  disputed  questions  of  fact,  it  will  look  into  the  ret 
see  if  the  final  conclusion  of  the  officer  or  tribunal  whose  decic 
under  review  is  justified  by  the  proofs.  People  v.  Board  of  Poll 
N.  Y.  506;  People  v.  Board  of  Assessors,  40  N.  Y.  164:  People  v. 
57  Barb.  598.  As  disputed  questions  of  fact  cannot  be  litigated  i 
proceeding,  we  are  only  required  to  look  through  the  record  to  as< 
whethef  there  is  any  evidence  before  the  comptroller  from  whi 
conclusion  can  be  reached  that  these  tax  sales  were  illegal  and  vi 
want  of  jurisdiction  in  the  person  or  persons  by  whom  the  tax  v 
sessed  and  levied  by  the  board  of  supervisors  of  Hamilton  county  i 
these  lands. 

It  is  objected  that  there  was  not  sufficient  evidence  before  the 
troller,  when  he  cancelled  the  sales  of  1877  and  1881,  that  the 
were  at  the  time  of  the  assessment  owned  by  the  Adirondack  Railwa; 
pany,  and  were  exempt  from  taxation.  If  we  are  to  take  the  a 
searches  of  title  presented  to  and  filed  with  the  comptroller  on  t 
plication  of  the  Adirondack  Railway  Company  for  the  cancellat 
these  sales  as  competent  evidence  to  be  considered  by  him  on  that 
cation,  his  conclusion  that  that  corporation  had  title  to  these  lands  i 
sustained.  But  it  is  insisted  by  the  relator  that  there  is  no  statut 
ing  such  certified  searches  evidence  in  these  proceedings,  and  hen 
they  were  not  competent  evidence  of  the  facts  which  they  contai 
that  the-  comptroller  could  act  only  upon  the  conveyances  them 
and  that,  as  they  are  not  returned,  the  return  contains  no  legal  ev 
of  the  title  in  the  railway  company.  The  practice  of  receiving  pi 
affidavit,  by  the  comptroller,  in  proceedings,  of  a  character 
would  not  be  competent  in  a  common-law  action,  seems  to  have  ol 
in  proceedings  of  this  character,  and  has  received  judicial  sai 
In  People  v.  Chapin,  105  N.  Y.  309,  11  N.  B.  Rep.  510,  which 
proceeding  before  the  comptroller  to  cancel  a  tax  sale,  the  com^ 
declined  to  act  upon  proof  by  affidavit,  and  the  court  of  appeals  i 
a  mandamus  to  compel  the  comptroller  to  act  upon  such  proof. 
case  at  bar  the  correctness  of  the  abstracts  of  the  deed  and  records  r 
to  in  the  return  were  verified  by  the  clerk  in  whose  custody  Ihe 
found,  and  were  also  verified  by  the  affidavit  of  Joseph  M.  Lawsc 
is  true  that  this  affidavit  as  to  the  abstract,  being  a  full  and  con 
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stract  of  the  title  of  the  railway  company,  is  on  information  and  belief, 
but  the  correctness  of  the  abstract  given  is  positively  verified  in  that  affi- 
davit; and  the  completeness  of  the  search  being  certified  by  the  derk, 
within  the  principle  of  the  decision  of  People  v.  Chapin,  supra,  that 
certificate  may  be  treated  as  an  affidavit.  Then  we  see  no  defect  in  the 
proof  upon  which  the  comptroller  assumed  to  act.  It  is  quite  true  that 
this  kind  of  proof  would  not  be  competent  in  an  action  of  ejectment  be- 
tween the  relator  and  the  railway  oompany.  Handly  v.  Greene,  15 
Barb.  601;  Baker  v.  Kingsland,  10  Paige,  366;  Lansing  v.  Russell,  3 
Barb.  Ch.  325.  But,  as  we  have  seen,  the  courts  have  sanctioned  a 
different  rule  of  evidence  in  this  class  of  cases. 

But  it  is  further  urged  by  the  relator  that  there  is  no  evidence  before 
the  comptroller  that  the  road  was  completed,  as  required  by  chapter 
236  of  the  Laws  of  1863,  so  as  to  give  its  land  immunity  from  taxation. 
Upon  this  subject  the  comptroller,  it  appears,  relied  upon  the  state  en- 
gineer's report  of  railroads  for  1878,  upon  the  faith  of  which  the  United 
States  bonds  deposited  with  the  comptroller  had  been  surrendered.  It 
is  true  that  the  engineer's  report  is  not  set  out  in  hcec  verba;  but  the 
year,  volume,  and  page  being  given,  I  think  that  a  sufficient  compliance 
with  the  requirements  of  the  writ  as  to  the  return  of  evidence  upon 
which  he  a<^ed  in  making  the  order.  Again,  the  comptroller  refers  to 
.the  opinion  of  the  attorney  general  upon  that  subject,  in  which  that 
officer  officially  advises  the  comptroller,  in  answer  to  a  question,  as  fol- 
lows: ^'I  think  the  evidence  is  sufficient  and  satisfiactory ."  As  it  had  been 
officially  determined  by  the  attorney  general  and  a  former  comptroller 
that  the  act  had  been  complied  with  by  the  railway  company  so  as  to 
exempt  it  from  taxation,  it  would  seem  that  the  comptroller,  in  making 
the  order  of  cancellation  in  this  case,  could  have  relied  upon  such  official 
acts.  If,  then,  the  comptroller  was  right  in  assuming  from  the  evi- 
dence that  the  railway  company  had  immunity  from  taxation  under  the 
act  of  1863,  and  the  various  amendatory  acts  thereto,  then  it  must  fol- 
low that  the  board  of  supervisors  had  not  power  to  levy  a  tax  upon  or 
against  such  lands,  and  its  acts  in  doing  so  were  coram  non  judice 
and  void. 

It  was  also  established  by  proof  before  the  comptroller  that  the  tax  on 
which  the  sale  of  1885  was  made  was  not  extended  by,  or  under  the 
direction  of,  the  board  of  supervisors,  but  by  each  individual  super- 
visor, after  the  final  adjournment  of  the  board.  Such  an  act  would  be 
clearly  unauthorized,  and  would  be  a  dear  violation  of  duty,  for  which 
the  tax  would  be  void. 

But  it  is  also  insisted  by  relator  that  the  proceedings  were  clearly 
barred,  and  every  error,  omission,  and  defect  in  these  tax  sales  were 
clearly  cured  by  the  provisions  of  X)hapter  448,  Laws  1885.  By  that 
act  the  comptroller's  cenrtificate,  in  four  years  after  its  issue,  and  after 
the  expiration  of  two  years  from  the  delivery  of  the  comptroller's  deed, 
and  six  months  after  the  passage  of  the  act,  is  presumptively  conclusive. 
If  the  defects  complained  of  were  mere  irregularities  or  informalities  in 
levying  these  taxes,  by  an  officer  or  board  having  jurisdiction,  and 
authority  to  impose  the  tax,  then,  within  the  letter  and  spirit  of  the 
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act  of  1885,  this  application  would  dearly  have  been  barred  by  laj 
time  between  the  time  of  sale  to  the  relator,  or  its  grantor,  and  U 
making  this  application,  unless  the  application  could  be  treated  as 
ing  at  the  time  of  the  passage  of  the  act  of  1885,  or  the  amendmc 
1891,  and  thus  come  within  the  saving  clause  which  exempts  pei 
actions  and  proceedings  from  the  application  of  these  acts.  Be 
view  we  take  of  this  proceeding  does  not  make  it  material  for  us  U 
sider  whether  this  order  was  made  as  the  renewal  of  a  motion  whicl 
been  denied  in  1888,  or  is  regarded  as  an  original  application, 
defects  in  the  tax  sale  in  this  case,  for  which  the  comptroller  set  it ; 
related  to  the  jurisdiction  of  the  supervisors  to  impose  a  tax  upon 
exempt  from  taxation  by  statute  from  1867  to  1882,  inclusive,  an 
failure  of  the  supervisors  to  extend  the  tax  during  the  same  time 
that  by  reason  thereof  the  supervisors  and  taxing  officers  neve 
jurisdiction  to  impose  the  tax.  The  sale  was  therefore  void  for  wi 
jurisdiction,  and  did  not,  therefore,  come  within  the  limitation  presc 
by  chapter  448  of  the  Laws  of  1885.  In  Ensign  v.  Barse,  107  ] 
829,  14  N.  E.  Rep.  400,  and  15  N.  E.  Rep.  401,  the  court,  ii 
class  of  proceedings,  recognize  a  distinction  between  a  ease  of 
irregularity  and  one  of  want  of  jurisdiction.  The  irregularity  is 
by  the  lapse  of  time,  and  the  title  vests  in  the  purchaser  aftc 
period  fixed  by  the  statute.  But,  in  case  of  absolute  want  of 
diction,  the  rights  of  the  owner  by  a  void  sale  are  not  distu 
and  this  doctrine  would  seem  to  be  elementary.  In  Cromwell  v. 
Lean,  128  N.  Y.  474,  25  N.  E.  Rep.  932,  Peokham,  J.,  says: 

**li  the  proceedings  of  the  taxing  power  have  been  so  fatally  defeeti 
account  of  a  failure  to  comply  with  the  requirements  of  the  statute,  tl 
title  to  the  property  of  the  taxpayer  has  passed  to  the  purchaser  at  tl 
sale,  I  do  not  tbinlc  there  is  any  correct  principle  upon  which  can  be 
the  claim  that  the  taxpayer  nevertheless  holds  his  property  from  that  ti 
at  the  mercy  of  the  legislature,  or  subject  to  its  power  to  validate,  aa 
life  and  effect,  to  the  otherwise  void  sale.  ** 

The  case  of  Joalyn  v.  Rockwell,  128  N.  Y.  834,  28  N.  B. 
604 «  substantially  to  the  same  eflect. 

We  are  therefore  of  the  opinion  that  the  order  of  the  compi 
must  be  confirmed,  and  the  writ  of  certiorari  quashed,  with  $50 
and  printing  disbursements  to  the  defendants.     All  ooncuz. 


(67  Hun,  551.) 

BATON  V.  WALDRON  et  al. 

(Supreme  Court,  General  Term.  Third  De'partment    Pebroaiy  15,  18 

1.  Sale— iNSFEcnoN  by  Pubchaser— Caveat  Emptor. 

Plainliflf.  who  was  neither  the  manufacturer  nor  producer  of  certaii 
her,  sold  the  same  to  defendant,  who  examined  it  in  the  piles  before  tl 
by  removing  and  personally  inspecting  a  portion,  and  the  whole  bulk 
the  same  time  open  to  his  examination,  Held,  in  the  absence  of  any  fr 
concealment  on  the  part  of  plaintiff,  that  the  sale  was  made  on  inspec 
the  lumber  in  bulk,  and  not  by  sample,  and  the  rule  of  caveat  emp 
plied. 

a.  Same— Rescission.  ,        .  ^    ,      ,.         ^  ^  **  *    vi 

Where  defendant  took  possession  of  the  lumber  and  removed  It  to  nj 

and  changed  its  character,  and  did  not  return  it.  he  was  not  in  a  posi 
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rescind  in  toto,  even  If  there  was  ft  breach  of  wanrnntyt  and  the  most  that  be 
could  do  in  each  case  was  to  abate  from  plaintiff's  claim  his  damages  sus- 
tained by  such  breach  of  warranty. 

Appeal  from  jadgment  on  report  of  referee. 

Action  by  Walter  J.  Eaton  against  Epbraim  D.  Waldron  and  George 
B.  Waldron.  From  a  judgment  in  favor  of  plaintiff  for  the  enm  oi 
$638.68,  damages  and  costs,  defendants  appeal.     Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK,  J  J. 

Lansing  &  CantwelU  (William  P.  Cantwell,  Jr.,  of  counsel,)  for  ap- 
pellants. 

Wadbams  &  Lawyer,  (George  Lawyer,  of  counsel,)  for  respondent. 

MAYHAM,  P.  J.  The  complaint  in  this  action  alleges  that  the  de- 
fendants purchased  of  one  Hill  a* quantity  of  lumber  at  the  agreed  price 
of  $839.55,  and  at  the  time  of  the  sale  and  delivery  of  the  same  Hill 
agreed  to  deduct  from  the  price  the  sum  of  $5  for  the  transportation 
of  the  lumber.  The  complaint  also  alleges  a  transfer  of  the  claim  from 
Hill  to  the  plaintiff  before  the  commencement  of  this  action.  The  an- 
swer puts  in  issue  the  plaintiff's  title  to  the  claim,  and,  among  other 
things,  charges  that,  at  the  time  of  negotiating  the  sale  of  the  lumber  by 
Hill  to  the  defendants,  he  falsdy  and  fraudulently  warranted  and  reo 
om mended  that  the  timber  was  of  a  particular  quality,  and  alleges  that 
it  was  not  of  the  quality  recommended.  The  proof  discloses  that  at  the 
time  of  negotiating  the  sale  of  this  lumber  one  of  the  defendants  exam- 
ined the  lumber  in  the  pile,  and  took  off  a  number  of  pieces  of  the  lum- 
ber, and  there  is  a  conflict  in  the  evidence  as  to  whether  the  lumber  ex- 
amined by  the  defendants  was  a  fair  sample  of  the  average  of  the  entire 
pile  or  quantity  claimed  by  the  plaintiff  to  have  been  sold  to  the  de- 
fendants. The  lumber  wa9  carried  to  the  defendants'  mill,  or  the  mill 
designated  by  them,  and  was  there,  by  their  direction,  in  part  planed, 
when  the  defendants  determined  to  rescind  the  contract,  and  caused  the 
lumber  to  be  piled,  and  gave  notice  to  the  vendor,  Hill,  that  the  same 
was  subject  to  his  order. 

There  was  no  evidence  in  the  case  that  Hill  committed  any  fraud 
upon  the  defendants,  and  the  referee  refused  to  find  that  he  at  the  time 
of  the  sale  recommended  the  lumber  not  examined  to  correspond  with 
that  examined  by  the  defendants.  The  defendants,  having  taken  posses- 
sion of  this  lumber,  and  changed  its  character,  not  returning  the  same  to 
the  plaintiff  or  his  assignor,  were  not,  under  the  circumstances  of  this 
case,  in  a  condition  to  rescind  the  contract  in  toto.  The  most  that  they 
could  do,  under  the  circumstances,  if  that  w&9  a  breach  of  warranty  as 
to  the  quality  of  the  lumber,  was  to  set  up  such  breach,  and  abate  from 
the  plaintiff's  claim  the  amount  of  damage  sustained  by  reason  of  the 
breach  of  warranty. 

But  we  think  the  circumstances  of  this  case  establish  that  this  was  not 
a  sale  by  sample.  One  of  the  defendants'  firm  examined  the  lumber  in 
the  piles  before  the  sale,  removed  and  personally  inspected  a  portion  of 
the  same,  and  the  whole  bulk  of  the  lumber  was  open  to  his  examina- 
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tioQ  and  inspection,  if  he  had  been  disposed  to  make  such  examination; 
and  in  the  absence  of  any  proof  of  fraud  or  concealment  on  the  part  of 
the  vendor,  the  purchaser  must  be  deemed  to  have  made  the  purchase 
upon  his  personal  inspection  of  the  commodity  in  bulk,  and  not  by 
sample.  To  constitute  a  sale  by  sample  there  must  be  an  agreement  to 
sell  by  sample,  or  such  an  understanding  that  the  sale  is  by  sample  aa- 
tb  excuse  the  purchaser  from  examining  the  bulk  of  the  commodity^ 
Beirne  v.  Dord,  6  N.  Y.  95;  Ames  v.  Jones,  77  N,  Y.  614.  Nor  do 
we  think  that  the  agreement  between  the  parties  was  an  express  warranty 
as  to  the  quality  of  this  lumber;  and  the  rule  seems  well  settled  that  a 
sale  of  personal  property,  in  the  absence  of  an  express  warranty  or  fraud, 
when  the  buyer  has  no  opportunity  to  inspect  the  commodity,  and  the 
vendor  is  neither  the  manufacturer  nor  grower  of  the  article  he  sells,  the 
maxim  caveat  emptor  applies*  The  rights  and  liabilities  of  vendor  and 
vendee,  when  there  is  no  express  warrsSity  or  fraud,  and  when  the  ven- 
dee has  an  opportunity  to  examine  the  article  sold,'  and  does  examine  a 
portion  of  the  same,  are  fully  discussed  in  the  United  States  supreme 
court  by  Davis,  J.,  in  Barnard  v.  Kello^,  10  Wall.  383.  In  that  case 
a  broker,  having  the  plaintifiTs  wool  for  sale,  sent  samples  to  the  defend- 
ant, with  a  statement  of  the  price,  and  the  defendant  sent  an  offer  for 
the  same,  if  the  wool  all  around  equaled  the  sample,  and  the  plaintiflPa 
broker  gave  notice  of  the  acceptance  of  the  offer,  provided  the  defendant 
examined  the  wool  on  a  day  proposed.  On  the  appointed  day  the  de- 
fendant examined  a  portion  of  the  wool,  and  had  a  full  and  fair  oppor^ 
tunity  of  examining  the  whole  of  it,  although  the  same  was  in  b^es. 
Some  time  after,  on  opening  the  bales,  they  were  found  to  be  dami^ed 
and  rotten  internally.  The  court  held  that  it  was  not  a  sale  by  sample; 
that  there  was  no  express  warranty;  and  that  the  plaintiff,  under  the 
circumstances  of  that  case,  was  not  liable  upon  an  implied  warranty; 
and  that  the  defendant,  having  had  a  full  opportunity^  to  examine  the 
wool,  and  having  done  so  in  part,  was  presumed  to  have  relied  upon 
his  examination  and  judgment  of  the  quality  of  the  commodity  in  bulk; 
and  ihe  learned  judge  relates  the  well-settled  rule  as  foUows: 

"No  principle  of  the  common  law  has  been  better  established  or  more  often* 
affirmea,  both  in  this  country  and  in  England*  than  that  in  a  sale  of  personal 
property,  in  the  absence  of  express  warranty,  when  the  buyer  has  an  opportunity 
to  inspect  the  commodity,  and  the  seller  is  guilty  of  no  fraud,  and  is  neither  a 
manufacturer  nor  grower  of  the  article  he  sells,  the  maxim  caveat  emptor  appliea 
Such  a  rule,  requiring  the  purchaser  to  take  care  of  his  own  interests,  haa  beeo 
found  best  adapted  to  the  wants  of  trade  in  the  business  transactions  of  life. 
And  he  cannot  relieve  himself  and  charge  the  vendor,  on  the  ground  that  an 
examination  will  occupy  time,  and  is  attended  with  labor  and  inconvenience.  If 
it  is  practicable,  no  matter  how  inconvenient,  the  rule  applies.  *  *  *  Of  such 
universal  aoplication  is  the  doctrine  of  caveat  emptor  in  this  country  that  the 
courts  of  ali  the  states  of  the  Union  where  the  common  law  prevails,  with  one 
exception,  sanctions  it. " 

The  same  rule  obtains  in  this  state.  In  Manufacturing  Ck).  ▼.  AUen^ 
53  N.  Y.  515,  it  was  held  that  upon  an  executory  contract  for  the  sale 
of  a  chattel,  fraud  or  latent  defect  not  having  been  alleged,  acceptance 
after  an  opportunity  to  examine  is  conclusive  upon  the  question  of  the 
quality  of  the  goods,  whether  the  agreement  as  to  quality  is  expressed  or 
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implied.  In  Society  v.  Lawrence,  4  Gow.  440,  it  was  held  that  in  ordi* 
nary  sale,  when  the  vendee  has  an  opportanity  to  examine  the  com* 
modity,  the  vendor  is  not  answerable  for  latent  defects,  without 
fraud  or  an  express  warranty,  or  such  an  affirmation  or  representation 
as  is  tantamount  to  a  warranty,  and  not  the  mere  expression  of  an 
opinion. 

The  law  upon  this  subject  is  clearly  stated  in  2  Kent,  Comm.  (8d 
Ed  0  484 ,  485 ,  as  follows : 

"There  U  no  breach  of  implied  confidence  that  one  party  will  not  profit  by  hit 
superior  knowledge  as  to  facts  and  circumstances  open  to  the  obseryation  of 
both  parties,  or  equally  within  the  reach  of  their  ordinary  diligence:  because 
neither  party  reposes  in  any  such  confidence,  unless  it  is  especially  tendered  or 
required.  Each  one.  in  ordinary  cases.  Judges  for  himself,  and  relies  confidently, 
and  perhaps  presumptively,  upon  the  sufficiency  of  his  own  knowledge,  skill, 
and  diligence.  The  common  law  affords  to  every  One  reasonable  protection 
against  fraud  in  dealing,  but  it  does  not  go  to  the  romantic  length  of  giving  indem- 
nity against  the  consequences  of  indolence  and  folly,  or  a  careless  indifference  to 
the  ordinary  and  accessible  means  of  information.  It  reconciles  claims  of  con- 
venience with  the  duties  of  good  faith  to  every  extent  compatible  with  the  inter- 
est of  commerce.  This  it  does  by  requiring  the  purchaser  to  apply  his  attention 
to  those  particulars  which  may  be  supposea  within  the  reach  of  his  observation 
and  ladxmenU  and  the  vendor  to  communicate  those  particulars  and  defects 
which  cannot  be  supposed  to  be  within  the  reach  of  such  attention.  If  the  pur- 
chaser is  wanting  in  attention  to  these  points,  when  attention  would  have  suf- 
ficed to  protect  him  from  surprise  or  imposition,  the  maxim  caveat  emptor  ought 
10  apply. " 

Applying  the  rules  as  above  laid  down,  both  upon  principle  and 
authority,  to  the  case  at  bar,  we  do  not  see  how  the  judgment  in  this 
case  can  be  reversed.  The  case  shows  that  the  vendor  invited  the 
attention  of  the  defendants  to  the  examination  and  inspection  of  this 
lumber,  and  the  defendants  made  such  examination  and  inspection,  as 
far  as  desired  by  them,  before  the  purchase.  The  referee  finds  that 
there  was  no  express  warranty,  and,  as  the  evidence  upon  that  point  is 
somewhat  in  conflict,  we  think,  upon  the  whole  evidence  upon  that 
subject,  his  report  cannot  be  disturbed  by  tbis  court.  As  the  sale  was 
not  by  sample,  there  was  no  warranty,  either  express  or  implied,  that 
the  bulk  of  the  lumber  was  as  good  as  the  portions  examined  especially 
by  the  defendants;  nor  does  the  referee  find  or  the  proof  establish  that 
the  bulk  difiered  from  the  part  so  examined.  We  have  examined  the 
various  exceptions  taken  by  the  learned  counsel  for  the  defendants  to 
the  findings  and  refusals  to  find  by  the  referee,  and  the  other  excep- 
tions taken  by  the  defendants  on  the  trial,  and  see  no  error  for  which 
the  judgment  should  be  reversed. 

Judgment  afiSrmed,  with  costs.     All  concur. 


If eOHISNST  v.  OTTT  OF  SYRACUSB  et  aL 

(Supreme  Court,  Special  Term,  Onondaga  County.    June  7,  1898.) 

HacflAirios'  Libkb— Public  Buiij>ino— Subbtt  of  Dbfauijtiko  Coktbactob. 

Where  nothing  is  due  contractors  when  they  abandon  work  on  a  public 

building,  and  notice  of  lien  is  filed  by  material  men  for  material  furnished, 

the  just  and  reasonable  expense  of  completing  the  work  by  the  city  ispayable 
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oat  of  the  fund  appropriated  for  tbat  purpose  before  the  lien  Mtaphea;  and 
this  rule  obtains  where  the  surety  of  the  defaulting  contractors,  with  the  con* 
sent  of  the  city,  complete  the  work. 

2.  Same— Acting  as  Agent  fob  City. 

Where  such  surety  is  also  the  assfgnee  of  tbe  insoWent  contraotoTS,  the 
question  whether  he  acted  as  agent  of  the  city,  or  as  assignee  of  the  contract- 
ors, in  which  latter  e^ent  the  lien  would  attach  to  the  fund  before  payment 
of  the  expense  for  completing  the  woric,  depends  on  his  intent;  and  tbat  It 
was  his  intent  to  act  as  agent  lor  the  city  appears  from  the  f aots  that  he  had 
no  funds  belonging  to  the  contractors-  estate;  that  he  advanced  his  own 
funds;  and  that  It  was  to  his  interest  to  act  as  agent  for  the  city,  because,  if 
he  acted  as  assignee,  the  loss,  if  any,  would  fall  on  him,  individually,  and 
the  profits,  if  any.  would  belong  to  the  estate. 

8.  Same. 

The  fact  that  the  city  issued  a  check  to  the  surety  as  "assignee "of  the  con- 
tractors, in  payment  of  the  work,  is  not  conclusive  that  the  building  wae 
completed  by  him  as  such  assiioiee.  when  it  appears  that  the  word  was  placed 
in  the  check  by  inadvertence,  and  that  the  moneys  realized  on  the  check  were 
deposited  by  the  surety  to  his  individual  account. 

4  Same— Rblbttikg  Cont&aot. 

The  act  of  the  surety  in  finishin|P  the  building  as  agent  for  the  dty  is 
simply  the  completion  of  the  original  contract,  and  hence  the  letting  of  a 
new  contract  to  the  lowest  bidder  was  unnecessary. 

5.  Same— Ratification  BY  City. 

Tbe  fact  that  the  architect  who  empowered  the  surety  to  complete  the 
building  had  no  authority  from  the  city  is  immaterial,  where  the  city  after- 
wards ratified  the  architect's  acts. 

Action  by  George  McChesney  against  the  city  of  Syracuse,  William 
Crabtree,  and  others  to  fbreolose  a  mechanic's  lien.  Judgment  for  de- 
fendants. 

Gill  &  Stillwell,  for  plaintiff.    . 

Baldwin  &  Ide,  for  defendant  city  of  Syracuse. 

Wilson,  Kellogg  &  Wells,  for  defendants  William  Crabtree  and  others. 

WRIGHT,  J.  The  city  of  Syracuse,  through  its  board  of  education, 
on  October  2, 1890,  let  a  contract  to  the  defendants  Baker  &  McAllister 
for  furnishing  materials  and  performing  certain  carpenter  work  on  a 
schoolhouse,  the  city  agreeing  to  pay  therefor  94,434,  in  installments, 
from  time  to  time,  on  certificates  of  the  supervising  architect,  as  the  work 
progressed.  It  was  stipulated  in  the  contract  that,  should  the  contract- 
ors neglect  to  furnish  materials  and  perform  the  contract,  the  board  of 
education  should  have  the  right  to  "enter  upon  and  take  possession  of 
the  premises,  and  provide  materials  and  workmen  sufficient  to  finish  the 
work,  *  *  *  and  the  expense  of  *  *  *  finishing  of  the  vari- 
ous work  shall  be  deducted  from  the  amount  of  the  contract."  The  de> 
fendant  William  Crabtree  was  the  bondsman  for  the  contractors,  for  the 
faithful  performance  of  their  part  of  the  contract.  Baker  &  McAllister 
proceeded  with  the  work  until  March  26,  1891.  They  had  received 
$2,600  on  the  contract,  which  was  tbe  fall  amount  due  them,  and  was 
also  the  value  of  all  the  work  performed  and  materials  furnished  by 
them,  less  1«5  per  cent.,  which,  under  the  contract,  was  retained  by  the 
city  until  the  last  payment  should  become  due.  They  then  abandoned 
the  contract,  and  made  a  general  assignment  for  the  benefit  of  creditors 
to  said  William  Crabtree.  Thereafter,  on  March  30, 1891,  the  plain- 
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tiff  filed  his  notice  of  lien  for  materials  furnished,  worth  $1,822. 90* 
Crabtree  thereupon  had  an  interview  with  the  architect,  who,  under  the 
contract,  had  charge  and  supervision  of  the  work  for  the  board  ofednoa* 
tion,  with  reference  to  this  contract.  The  architect,  though  without 
authority  to  employ  any  one,  assumed  that  authority,  and  requested 
him  to  complete  the  building,  assuring  him  that  there  was  a  sufficient 
amount  remaining  in  the  treasury,  set  apart  for  that  purpose,  to  com- 
plete the  work,  and  save  him  harmless.  Thereupon  Crabtree,  at  his  in- 
dividual expense  of  $1,880,  besides  his  own  personal  labor,  worth  $250, 
furnished  the  necessary  materials  and  labor,  and  completed  the  contract, 
under  the  supervision  and  approval  of  the  architect;  and  the  building, 
as  thus  finished,  was  accepted  by  the  board  of  education  and  the  city, 
and  occupied  for  school  purposes*  The  plaintiff  now  claims  that  Crab- 
tree, in  performing  the  contract,  acted  in  his  capacity  as  assignee  of  the 
insolvent  firm  of  Baker  &  McAllister,  and  that,  therefore,  the  plaintiff's 
lien  binds  the  balance  of  the  fund  appropriated  for  the  construction  of 
this  building,  which  remained  in  the  hands  of  the  city  treasurer  at  the 
time  when  Baker  &  McAllister  abandoned  the  contract.  The  defend* 
ants  claim  that  Crabtree  acted,  not  in  his  capacity  as  assignee,  but  as 
agent  of  the  city.  The  solution  of  this  question  depends  upon  his  in- 
tent; and,  to  determine  that  intent,  we  mast  examine  all  the  surround- 
ing circumstances.  What  was  his  situation  at  the  failure  of  Baker  & 
McAllister?  He  was  liable  on  his  bond  for  the  completion  of  their  con- 
tract. There  was  a  fixed  amount  in  the  city  treasury,  set  apart  for  that 
purpose,  and  he  knew  the  figures.  He  naturally  desired  to  guard  him- 
self against  loss.  He  knew  from  the  contract,  which  he  had  guarantied, 
that  the  city  had  a  right  to  complete  the  abandoned  building,  and  charge 
the  expense  against  the  contractors.  He  desired  the  employment  to 
complete  the  contract  in  order  that,  by  his  own  personal  supervision,  he 
might  secure  the  work  with  the  utmost  economy.  Did  he,  as  assignee, 
have  a  fund  to  apply  to  the  purpose  of  this  undwtaking,  thus  afford- 
ing an  opportunity  to  attempt  to  relieve  himself  fi-om  all  danger  of  loss 
by  saddling  the  risk  oi'  the  enterprise  on  the  estate?  He  had  only  prop- 
erty from  which  less  than  $50  was  realized.  Lack  of  funds  would  seem 
to  prevent  that  attempt. 

Great  stress  id  laid  by  the  plaintiff  on  the  manner  in  which  the  pay- 
ment of  $600  was  made  to  Crabtree  on  April  17,  1892.  On  that  date 
Crabtree,  having  proceeded  with  the  work,  sent  the  defendant,  George 
McAllister,  who  was  then  in  his  employ,  to  the  architect,  for  his  certi- 
ficate or  estimate  of  the  amount  earned  by  him.  The  architect  gave 
McAllister  a  certificate  for  $600.  Though  the  certificate  ran  to  ''Wil- 
liam Crabtree,  assignee,"  and  the  check  issued  thereon  by  the  clerk  of 
the  board  of  education,  on  the  city  treasurer,  was  payable  to  the  order 
of  "William  Crabtree,  assignee,"  and,  upon  delivering  the  check  to  his 
banker,  to  be  placed  to  his  individual  credit  in  the  bank,  he  indorsed 
his  name  thereon,  ''William  Crabtree,  assignee,"  it  is  evident  that  such 
payment  was  not  intended  by  the  board  of  education  or  the  city  of 
Syracuse  to  be  made  to  William  Crabtree  in  his  capacity  as  assignee  of 
Baker  &  McAllister,  and  thai  William  Crabtree  did  not  intend  to  receive 
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it  in  that  capacity;  but  the  word  "assignee,"  in  the  estimate  and  check, 
was  placed  there  by  mistake  and  inadvertence,  and  without  any  author- 
ity from  the  board  of  education,  or  the  city  of  Syracuse,  or  William 
Crabtree.  The  business  of  obtaining  the  estimate  and  check  was  done 
by  the  agent  of  William  Crabtree,  and  he  had  no  knowledge  that  the 
word  "assignee"  was  used  therein  until  the  agent  delivered  the  check  to 
him.  He  gave  the  city  treasurer  his  individual  receipt  for  the  money, 
and  affixed  the  word  "assignee"  to  his  indorsement  on  the  check,  at  the 
instance  of  his  banker,  only  for  the  clerical  purpose  of  making  the  in- 
dorsement conform  to  the  unauthorized  description  of  the  payee,  con- 
tained on  the  face  thereof,  which  Crabtree  evidently  considered  was  only 
a  matter  of  form,  and  of  no  essential  importance.  From  all  the  circum- 
stanoes,  it  is  clear  that  the  word  "assignee,"  thus  used  in  the  payment  of 
the  $600,  was  not  intended  by  any  of  the  parties  to  indicate  any  rela- 
tionship of  that  fund  to  the  insolvent  estate  of  fiaker  &  McAllister,  or  to 
indicate  that  the  relationship  of  William  Crabtree  to  the  work  was  that 
of  the  assignee  of  that  firm.  Neither  did  any  such  intention  enter  into 
the  giving  or  receiving  of  the  second  estimate,  made  in  the  same 
form,  for  a  subsequent  payment,  which  was  destroyed. 

It  is  urged  that  Crabtree,  in  completing  the  contract,  did  not  intend, 
to  act  as  agent  of  the  board  of  education  and  the  city,  and  did  not 
so  act;  for  the  reason — ^Fiist,  that  the  board  of  education  did  not  employ 
him  by  any  resolution  to  that  effect;  and«  second,  that  the  unfiniahed 
work,  being  capable  of  letting  on  competitive  bids,  could,  according  to 
the  city  charter,  only  be  leg^y  let,  by  a  new  contract,  to  the  lowest 
bidder,  upon  a  proposition  to  thai  effect  offered  to  the  public.  The 
answer  to  the  second  proposition  is  that  this  identical  work  was  a  part 
of  the  entire  work,  and  therefore  had  already  been  let  to  the  lowest  bid- 
der therefor,  who  entered  into  the  original  contract,  and  Crabtree  was 
43imply  carrying  out  that  original  contract;  and  the  answer  to  the  first 
proposition  is  that,  though  the  board  did  not  employ  him  by  reaolution 
to  that  efiect,  he  was  employed  by  the  architect  who  was  in  charge  of 
the  work,  and  he  performed  the  work  under  the  supervision  of  the  ar- 
ohitect,  and  with  the  knowledge  of  the  president  of  the  board.  The 
board  and  the  city  were  thus  charged  with  notice  of  the  undertaking 
and  progress  of  the  work;  and  the  acceptance  of  the  building,  with  full 
knowledge  of  all  the  facts,  was  a  ratification  both  of  the  original  employ- 
ment of  Crabtree  by  the  architect,  and  of  the  agency  of  Crabtree  in  com- 
pleting the  contract.  If  Crabtree  entered  on  this  undertaking  aa  as- 
aignee,  as  a  financial  speculation  in  behalf  of  the  insolvent  estate,  without 
legal  authority,  having  no  funds  belonging  to  the  estate,  advancing  his 
own  funds  therefor,  where  the  losses,  if  any,  would  fall  upon  him  indi- 
vidually, and  the  profits,  if  any,  would  inure  to  the  estate,  thus  prefer- 
ring the  interests  of  strangers  to  his  own,  it  was,  in  this  day  of  excessive 
materialistic  tendencies,  a  refreshing  example  of  self-sacrifice  in  ordinary 
business  afiairs, — a  devotion  to  the  doctrine  of  altruism  of  such  an  ex- 
4ilted  character  that,  in  the  entire  absence  of  a  sentimental  basis  for  such 
■action,  I  need  much  more  cogent  proof,  to  be  constrained  to  believe  it, 
than  this  case  presents. 
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The  object  of  the  mechanic's  lien  law,  as  between  the  owner,  contract- 
or, and  lienor,  is  to  enable  the  lienor  to  intercept,  in  his  belialf,  mon- 
-eys  due  or  to  become  due  the  contractor  from  the  owner.  In  this  case 
nothing  was  due  the  contractors  at  the  date  of  their  abandonment  of  the 
work.  Therefore,  at  that  date,  there  was  nothing  for  the  notice  to  act 
upon  and  intercept.  The  city  had  the  right  to  continue  the  contract  in 
force,  and  procure  the  performance  of  the  unfinished  covenants  of  the 
•contractors,  and  the  just  and  reasonable  expense  thereof  is  payable  out 
of  the  fund  appropriated  for  that  purpose,  before  the  lien  attaches. 
Van  CUef  7.  Van  Vechten,  180  N,Y.  571,  29  N.  E.  Rep.  1017.  And  this 
is  the  rule  where  the  surety  of  the  defaulting  contractor,  with  the  con- 
sent of  the  city,  performs  it.  City  of  St.  Louis  v.  Lumber  Co.,  42  Mo. 
App.  586.  In  this  case  the  expense  of  such  performance  exceeded  the 
unexpended  balance  to  become  due  on  the  completion  of  the  contract. 
Therefore,  no  fund  ever  existed  on  which  the  notice  operated  as  a  lien. 

The  plaintiff  is  entitled  to  judgment  against  defendants  James  £. 
Baker  and  George  McAllister  for  $1,822.90,  and  interest  with  costs. 
The  defendant  the  city  of  Syracuse  is  entitled  to  a  judgment  dismissing 
the  complaint  as  to  itself,  with  costs  against  the  plaintiff;  and  the  de- 
fendant William  Crabtree,  individually  and  aa  assignee,  is  also  entitled 
to  a  judgment  dismissing  the  complaint  as  to  him,  with  costs  against 
the  plaintiff;  and  the  defendant  William  Crabtree  is  entitled  to  a  judg- 
ment directing  the  city  of  Syracuse  to  pay  to  him  $1,234,  without  costs. 


QREENBBRG  y.  CITY  OP  KINGSTON. 

(Sopreme  Court,  General  Term.  Third  Department    February  15, 1808.) 

DKFscnYB  Streets— AccEPTANCB  of  Dedtcatiok. 

A  city,  by  working  a  street  dedicated  bj  the  owner  to  the  pnblio  use.  ae- 
oepts  it,  and  is  liable  for  injaries  caused  to  travelers  by  defects  therein. 

Appeal  from  Ulster  county  court. 

Action  by  Caroline  Greenbei^  against  the  city  of  Kingston  -  for  per- 
sonal injuries  sustained  by  plaintiff  by  being  precipitated  with  a  horse 
and  wagon  into  an  excavation  on  Second  avenue,  a  street  in  the  city 
of  Kingston,  N.  Y.,  on  the  4th  day  of  October,  1890,  in  the  nighttime. 
There  was  a  verdict  in  plaintiffs  favor  of  $100,  and,  from  the  judgment 
rendered  thereon,  defendant  appeals.     Affirmed. 

Edgar  B.  Newkirk  formerly  owned  lands  at  North  Readout,  now  in  city  of 
Kingston.  Four  arenues  or  streets  were  laid  out  through  said  lands,  (one  of 
which  IS  Second  avenue,  the  street  in  question.)  and  a  map  made  of  the  same. 
He  (Newkirk)  sold  loto  along  said  street.  (Second  avennej  and  gave  deeds  for 
same,  which  deeds  referred  to  said  map,  and  which  lots  were  numbered  and 
bounded  in  said  deeds  on  Second  avenue.  The  defendant,  by  a  resolution  of  its 
eommon  council,  introduced  by  an  alderman  in  the  ward  in  which  Second  ave- 
nue is  located,  ordered  and  caused  street  lamps  to  be  placed  on  said  avenue.  De^ 
fendant  also  made  repairs  on  said  street 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HSRRICK,  JJ. 

6.  D.  B.  Hasbrouck,  for  appellant. 
Charles  Irwin,  for  respondent. 
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HERBICK,  J.  I  can  see  no  reason  for  an  opinion.  The  question 
of  contributory  n^ligence  was  for  the  jury.  The  city,  by  working  the 
street  in  question,  had  accepted  it,  and  had  no  business  to  have  such 
an  excavation  in  it  so  near  the  traveled  way.  Judgment  should  be  af- 
firmed, with  costs  and  disbursements.     AU  concur. 


(67  Hun,  505.) 

LITTLE  V.  BANKa 

(Sapreme  Court.  General  Term,  Third  Department    Febraary  15, 1803.) 

1.  Ck>2ffTRACT8— Intxrfbbtation— PuBLisHme  Judicial  Reports. 

Defendant  contracted  with  the  state  to  publish  the  State  Reports,  and  sell 
the  same  at  48  cents  a  Tolume.  ''at  one  or  more  of  the  regular  law-book  stores 
in  Albany,**  and  supply  other  law-book  sellers,  "at  the  designated  book 
stores  in  Albany,  at  the  contract  price, "  under  an  agreed  forfeiture  of  f  100 
as  liquidated  damages  for  each  refusal,  such  damages  to  bo  sued  for  by  the 
person  aggrieved.  Held,  that  the  contract  contemplated  the  designation  in 
sbme  form  of  the  store  at  which  defendant  wonld  keep  the  books  on  sale. 
and  until  such  designation  is  made  the  person  desiring  to  purchase  most  de- 
mand of  defendant  personally,  or  of  his  agent,  or  seek  out  the  store  at  which 
defendant  kept  the  books  on  sale,  and  demand  there,  before  he  can  claim  a 
forfeiture  under  the  contract 

8.  Same. 

In  an  action  by  a  law-book  seller  for  damages  for  defendant's  refusal  to 
furnish  State  Reports  under  such  contract,  where  no  personal  demand  was 
made  by  plaintiff,  and  his  agent  was  informed  when  he  made  the  demand 
that  those  of  whom  the  demand  was  made  were  not  the  agents  of  defendant, 
the  question  as  to  whether  the  demand  was  made  at  the  place  designated  by 
defendant  under  the  contract  was  for  the  Jury. 

Appeal  from  circuit  court,  Albany  county. 

Action  by  Gbaries  W.  Little  against  A.  Bleeoker  Banks.  From  a  judg- 
ment on  a  verdict  in  favor  of  plaintiff  on  the  direction  of  the  court,  and 
from  an  order  denying  a  motion  for  a  new  trial  on  the  minutes  of  the 
trial  Judge,  defendant  appeals.     Reversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HBRRICK,  JJ. 

Rosendale  &  Hessberg,  (Albert  Hessberg,  of  counsel,)  for  appellant. 
Mills  &  Bridge,  (E.  Countiyman,  of  counsel,)  for  respondent. 

MAYHAM,  P.  J.  This  action  is  prosecuted  to  recover  10  items  of 
$100  each,  termed  in  the  contract  under  which  they  are  sought  to  be 
recovered  "liquidated  damages''  for  an  alleged  breach  of  the  same.  The 
contract  upon  which  the  plaintiff  seeks  to  recover  was  entered  into  by 
and  between  the  state  reporter,  secretary  of  state,  and  comptroller,  acting 
for  the  state,  and  the  defendant,  as  the  other  party  to  the  contract,  in 
his  own  right;  and  purported  to  be  under  and  in  pursuance  of  chapter 
448  of  the  Laws  of  1876,  as  amended  by  chapters  416,  422  of  Laws  of 
1877,  and  provided,  among  other  things,  that  the  party  of  the  second 
part  "shall  have  the  publication  of  said  [New  York]  Reports  for  the 
term  of  three  years  irom  and  after  December  14,  1S77."  The  contract 
further,  among  other  things,  provided  as  follows : 

"The  said  party  of  the  second  part  further  agrees  that  he  will,  after  poblicaiioa 
of  any  volume  of  said  Reports  m  pursuance  of  this  contract,  keep  the  sai&e  on 
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band  for  open  and  public  sale,  and  will  sell  and  deliver  the  same  to  any  and  all 
person  or  persons  desiring  to  purchase,  at  and  for  the  price  of  forty-eight  cents 
per  copy  for  each  and  every  volume,  at  one  or  more  of  the  regular  law-book 
stores  m  the  city  of  Albany;  •  •  •  and  also  that  he  will  sell  and  supply  at 
designated  book  store  in  Albany,  at  the  contract  price,  to  any  and  all  other  law- 
book sellers,  such  number  of  copies  of  each  volume  at  they  shall  apply  for; 
said  party  of  the  second  part,  however,  not  being  required  to  deliver  more 
than  two  hundred  cbpies  of  any  one  volume  to  any  one  applicant  or  firm  at  one 
time,  or  within  ten  days  after  the  delivering  of  that  number  of  copies. " 

The  contract  also  provided  for  a  forfeiture  to  the  state  by  the  defend- 
ant for  any  breach  of  its  condition,  and  stipulated  the  amount,  as  liqui- 
dated damages,  which  the  state  might  recover  in  an  action  to  be  pros- 
ecuted by  the  attorney  general.  It  also  contained  this  further  provision, 
under  which  the  plaintiff  seeks  to  recover  in  this  action: 

"And  it  ia  further  agreed  that  any  failure  on  the  part  of  the  party  of  the  sec- 
ond part  to  keep  on  sale,  furnish,  and  deliver  the  aforesaid  volumes,  or  any 
of  them,  at  the  price  and  as  hereinabove  provided,  the  said  party  of  the  second 

8 art  shail  forfeit  and  pay  for  any  and  every  such  failure  the  sum  of  one  hun- 
red  dollars,  hereby  fixed  and  agreed  upon,  not  as  a  penalty,  but  as  the  liquidated 
damages  suffered  by  the  person  or  persons  aggrieved  thereby,  the  same  to  be 
sued  for  and  recovered  by  the  person  aggrieved. " 

The  contract  also  provided  that  the  copyright  of  such  volumes  should 
vest  in  the  state.  The  plaintiff  was,  at  the  times  of  making  the  several 
demands  hereinafter  stated,  a  law-book  seller  in  the  city  of  Albany;  and 
on  the  31st  day  of  July,  by  his  agent,  demanded  at  the  law-book  store 
of  Banks  &  Bros.,  475  Broadway,  Albany,  of  the  clerks  and  employes  of 
that  firm,  books  under  this  contract,  and  tendered  and  offered  to  pay 
the  price  fixed  in  the  contract;  and  from  day  to  day  thereafter,  for  10 
days,  repeated  such  visit,  and  repeated  such  demand,  but  no  books  were 
delivered  to  him  or  his  agent,  on  such  demand;  and,  for  such  neglect 
and  refusal  to  deliver  the  books  demanded,  the  plaintiff  claims  the  right 
of  action  accrued  to  him  under  this  contract. 

The  first  objection  urged  by  the  learned  counsel  to  the  plaintiflfs  right 
to  recovery  is  that  there  is  no  evidence  that  the  plaintiff  applied  for  the 
books  specified  in  the  contract  at  the  store  in  Albany  designated  by 
the  defendant  for  supplying  the  same ;  and  that  a  demand  at  the  store  of 
Banks  &  Bros.,  and  a  failure  to  deliver  there  was  not  such  a  breach  of  the 
contract  as  to  put  the  defendant  in  default,  and  subject  him  to  an  action 
for  damages  under  its  provisions.  The  question  presented  by  this  ob- 
jection for  the  consideration  of  this  court  on  appeal  is  whether  there  is 
any  evidence  in  the  case  tending  to  prove  that  the  store  of  Banks  & 
Bros,  was  the  place  or  one  of  the  places  designated  by  the  defendant 
under  the  contract  at  which  the  plaintiff  might  apply  for  and  demand 
the  delivery  of  these  books,  and,  if  there  was  such  evidence,  whether 
there  was  sufficient  conflicting  evidence  in  the  case  to  make  a  disputed 
question  of  fact,  which  should  have  been  submitted  to  the  jury.  The 
evidence  shows  that  all  of  the  demands  for  books  for  which  this  action 
was  brought  were  made  at  the  store  of  Banks  &  Bros.,  No.  475  Broad- 
way, Albany,  except  one,  on  August  12,  1890,  which  was  made  at  No. 
26  Dean  street.  At  that  time  the  plaintiffs  agent  was  informed  that 
the  defendant  was  absent,  and  that  he  would  not  return  before  the  12th 
of  September,  and  that  he  had  no  agent  at  Banks  &  Bros.'  store,  und 

V.22N.Y.S.n0.4-33  Digitized  by  GoOglc 


514  msw  YOBK  flUPPLEifiBNT,  Yol.  22.  [Sup.  Ct* 

that  he  would  have  to  go  round  to  Dean  street.     The  witness  was  then 

asked: 

**  Qaestion.  What  did  you  find  when  you  ^ot  around  to  the  rear?  Answer.  I 
went  around  to  the  rear  The  door  was  locked.  We  rapped,  and  rang  the  bell. 
Fredericks  opened  the  door.  Mr.  Du  Bois  asked  for  Sickles*  Reports,  18  and  19, 
and  gave  him  the  money  for  them.  Those  were,  I  believe.  68  and  64  N.  Y.  We 
got  these  books.  He  asked  George  Fredericks  for  New  Yorfe  Reports  77  and  78 
and  79  and  80.  and  Fredericks  shut  the  door  upon  him.  Before  he  had  a  chance 
to  finish  asking,  he  shut  the  Dean  street  door.    We  were  outside  all  the  while.'' 

The  evidence  shows  that  Fredericks,  Andrews,  and  Huher,  of  whom 
these  demands  were  made,  were  in  the  employ  of  Banks  &  Bros,  at  their 
store,  No.  475  Broadway.  This  witness  also  testified  that  he  had  re- 
peatedly received  these  books  at  26  Dean  street,  but  thinks  not  more 
than  a  dozen  times,  and  that  in  1889  he  received  Nos.  78  and  79  at  No. 
475  Broadway.  The  plaintiff  also  put  in  evidence  the  Albany  city  di- 
rectory, showing  defendant's  place  of  business  from  1877  to  1880,  in- 
clusive, was  475  Broadway,  and  that  his  residence  for  the  same  time 
was  327  State  street. 

We  have  thus  given  the  substance  of  the  plaintiff's  evidence  bear- 
ing upon  the  question  of  the  defendant's  place  of  delivery  of  these 
books,  which  the  plaintiff  insists  establishes  the  No.  475  as  the  place 
designated  under  the  contract  for  the  sale  and  delivery  by  him  of 
these  books.  The  plaintiff  also  insists  that  the  complaint  alleges  that 
the  store  No.  475  Broadway  was  the  proper  place  for  the  demand 
and  delivery  of  these  books,  and  that  that  allegation  is  not  suffidently 
denied  in  the  answer  to  put  it  in  issue,  and  therefore  stands  admit- 
ted. But  we  think  the  answer  clearly  takes  issue  with  this  allega- 
tion, and  affirmatively  alleges  the  place  of  demand  and  delivery  was 
No.  26  Dean  street.  The  only  evidence  offered  on  this  point  by  the 
defendant  was  the  Albany  city  directory,  which  designates  defendant's 
place  of  business  from  1881  to  1891,  both  inclusive,  at  No.  26  Dean 
street,  and  his  place  of  residence  during  the  same  time  at  No.  327  State 
street,  Albany.  Upon  this  evidence,  the  defendant's  counsel  asked  to 
go  to  the  jury  upon  the  question  whether  these  demands  were  made  by 
the  plaintiff  for  these  books  at  the  place  designated  by  the  defendant. 
We  are  inclined  to  hold  that  here  was  a  disputed  question  of  &ct,  which 
should  have  been  submitted  to  and  passed  upon  by  the  jury.  No  per- 
sonal demand  was  made  of  the  defendant  for  these  books,  and  the  plain- 
tiff's agent  was  informed  at  the  time  of  making  the  demand  that  those 
of  whom  the  demand  was  made  were  not  the  agents  of  the  defendant. 
The  place  of  making  the  demand,  therefore,  became  important.  The 
provisions  of  the  contract,  while  professing  to  liquidate  the  damages  for 
default  in  the  performance,  are  still  in  the  nature  of  a  penalty;  and,  as 
the  forfeiture  can  be  claimed  for  every  failure  to  comply  with  a  proper 
demand,  we  think  the  jury  should  have  been  permitted  to  pass  upon 
the  question  fairly  in  dispute  in  this  case, — whether  the  demand  had 
been  made  at  the  place  designated.  It  is  true  that  one  demand  was 
made  at  26  Dean  street;  but,  if  that  was  the  proper  plaee,  a  ftriltire  to 
comply  would  create  a  cause  of  action  but  for  one  penalty  of  $100,  and 
would  not  JQstiQra  recovery  for  $1,000.     But  it  is  insisted  by  the 
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learned  counsel  for  the  plaintifif  that  No.  476  Broadway  and  26  Dean 

street  constitute  in  fact  but  one  bookstore,  and  it  is  not  quite  clear  that, 

if  the  case  had  been  subrnFtted  to  the  jury  upon  that  point,  they  might 

have-  so  found;  but  we  do  net  see  how  the  trial  court  or  this  court,  on 

appeal,  can  settle,  as  matter  of  law,  that  apparently  disputed  queation 

of  fact.     It  is  also  urged  by  the  learned  counsel  for  the  plaintiff  that 

there  is  no  provision  in  the  contract  requiring  a  formal  designation  of 

the  store  at  which  the  books  will  be  kept  for  sale.     The  language  of  the 

contract  on  that  point  is  as  follows: 

''The  aaid  party  ef  the.  second  part  further  agrees  that  he  will,  after  publi- 
cation of  auy  volume  of  said  Reports  in  pursuance  of  this  contract,  keep  the 
same  on  hand  for  open  and  public  sale,  and  will  sell  and  deliver  the 'same  to 
any  and  all  person  or  persons  desiring  to  pnrchase.  at  and  for  the  price  of 
forty-eight  cents  per  copy  for  each  and  every  volume,  at  one  or  more  of  the 
regular  Taw-book  stores  in  the  city  of  Albany,  and  also  in  one  or  more  of  the 
regular  law-book  stores  in  the  city  of  Kew*^  York;  and  that  the  same  will  be 
simultaneously  nlaced  on  sale  in  each  of  said  law-book  stores;  and  also  that 
he  wil>  sen  and  sirppfV  at  the  designated  book  stores  in  Albany,  at  the  con- 
tract price,  to  any  and  all  other  law-book  sellers,  such  number  of  copies  of 
each  volume  as  they  shall  apply  for,  said  party  of  the  secood  part,  however, 
not  being  required  to  deliver  more  than  two  hundred  copies  of  any  one  vol- 
ume to  any  one  applicant  or  firm  at  one  time,  or  within  ten  daya  after  the 
delivery  of  that  number  of  copies. " 

It  is  quite  clear  that  the  parties,  from  the  language  employed  in  this 
provision  of  the  contract,  contemplated  the  designation  by  the  defend- 
ant in  some  form  of  the  store  at  which  he  would  keep  these  hooks  on 
sale,  both  to.  the  general  public  and  the  trade.  It  is  equally  appaJTent 
that  a  failure  to  so  designate  would  not  subject  the  defendant  to  the 
penalty  imposed  by  the  terms  of  the  contract  for  a  failure  to  deliver 
volumes  on  demand;  and,  while  such  designation  is  a  beneficial  pro- 
vision to  the  state  or  public,  which  might  be  compelled,  in  a  proper  ac- 
tion, until  made,  the  party  desiring  to  purchase  books  would  be  com- 
pelled to  demand  the  book  of  the  defendant  personally,  or  of  his  duly- 
authorized  agent;  or,  at  his  perQ,  seek  out  the  bookstore  at  which  the 
defendant  kept  such  on  sale,  and  demand  them  there,  before  he  could 
claim  the  forfeiture  under  the  contract;  so  that  we  are  brought  back  to 
the  question  of  fact,  was  the  book-store  of  Banks  &  Bros.,  No.  475 
Broadway,  or  No.  26  Dean  street,  the  store  at  which  the  defendant  kept 
these  books  on  sale,  under  the  contract?  That  question  is  one  of  fact  to 
be  answered  by  the  jury.  If  we  are  right  in  this  conclusion  the  refusal 
of  the  learned  judge  to  submit  it  to  the  jury  was  error;  and  we  are  there- 
fore not  called  upon  to  consider  the  other  and  perhaps  more  important 
questions  in  this  case  presented  on  this  appeal.  The  judgment  should 
be  reversed,  and  a  new  trial  ordered,  costs  to  abide  the  event.  All 
concur. 
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(67  Hun,  511.) 

WINNER  ▼.  LATHROP. 

(Supreme  Court,  General  Term,  Third  Department    February  15, 1888L) 

1.  MAiiPRAcncB— REDucma  Pbacturb— Want  of  Skill. 

Where,  in  an  action  against  a  surgeon  for  damages  caused  by  his  unskill- 
fulness  or  negligence  in  i^ducins  a  fracture  of  plaintiff's  arm.  there  is  no  evi 
dence  of  want  of  ordinary  sl^ill,  or  failure  to  use  the  best  sl^ill  possessed 
by  defendant,  or  of  any  negligence  in  the  care  of  the  case,  which  resulted  in 
plaintiff's  injury,  a  verdict  tor  plaintiff  must  be  set  aside. 

2.  Same— Improfbb  Advice  ok  Immaterial  Matter. 

Though  defendant  advised  bathing  the  parts  with  a  decoction  of  worm- 
wood and  vinegar,  which  the  expert  testimony  condemned,  such  advice  was 
not  such  a  departure  from  approved  medical  treatment  as  to  entitle  plaintiff 
to  recover. 
8.  Same— Exhibiting  Injured  Arm— Rioht  of  Dbfendant  to  Examine. 

Where,  in  such  action,  plaintiff  exhibits  her  injured  arm  to  the  jury,  and 
assumes  to  move  it  for  the  purpose  of  showing  its  defects,  it  is  error  to  refuse 
to  permit  defendant  to  examine  the  same  thereafter  in  the  presence  of  the 
jury. 

Appeal  from  circuit  court,  Sullivan  county. 

Action  by  Ida  0.  Winner  against  George  H.  Lathrop  to  recover  dam- 
ages for  malpractice  in  reducing  a  fracture  of  plaintiffs  arm.  From  a 
judgment  entered  on  the  verdict  of  a  jury  in  favor  of  plaintiff,  and  from 
an  order  denying  his  motion  for  a  new  trial,  made  on  the  minutes, 
defendaixt  appeals.     Reversed. 

Aigued  before  MAYHAM,  P.  J.,  and  PDTNAM  and  HERRICK, 
JJ. 

J.  M.  Maybee,  (T.  F.  Bush,  of  counsel,)  for  appellant. 
W.  J.  GROO,  for  respondent. 

MAYHAM,  P.  J.  This  is  an  appeal  from  a  judgment  of  the  Sulli- 
van county  court,  entered  upon  the  verdict  of  a  jury,  and  from  an 
order  denying  a  motion  for  a  new  trial  upon  the  minutes  of  the 
judge.  The  action  was  for  damages  claimed  to  have  been  sustained 
by  the  plaintiff  by  reason  of  the  alleged  unskill fulness  or  negligence 
of  the  defendant  as  a  surgeon  in  reducing  a  fracture  of  the  plaintiff's 
arm  or  wrist.  The  plaintiff  fractured  the  radius  or  upper  bone  in  her 
forearm,  and  several  hours  after  the  injury  called  on  the  defendant  to 
reduce  the  fracture.  At  that  time  the  arm  was  much  swollen,  but 
the  defendant  undertook  to,  and,  as  he  claimed,  did,  adjust  the 
fractured  bone,  and  applied  splints  and  bandages.  The  defendant, 
by  his  testimony  on  the  trial,  described  his  method  of  treatment,  and 
instructions  to  the  plaintiff,  and  testified  that  the  same  was  the  approved 
method  known  to  the  profession,  and  in  this  he  was  sustained  by  the 
expert  testimony  in  the  case.  He  was,  however,  disputed  as  to  the 
method  of  treatment  by  the  plaintiff,  who  testified  that  he  advised 
bathing  the  parts  with  a  decoction  of  wormwood  and  vinegar,  which 
the  expert  testimony  condemned;  but  he  denied  that  he  gave  any 
such  direction.  He  was  not  employed  to  visit  the  patient,  but  she  vis- 
ited him  at  his  office  on  three  occasions,  at  intervals  of  about  two 
weeks.     The  medical  testimony  characterizes  this  iractune^s  one  pf  the 
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most  dif&cult  to  treat,  and  that  in  a  large  percentage  of  the  cases  a 
perfect  cure  cannot  be  effected  with  the  most  skillful  surgical  treat- 
ment. The  plaintifiPs  arm  was  not  perfectly  restored  to  its  former 
usefulness,  the  wrist  remaining  to  some  extent  stiff,  the  rotary  motion 
of  the  arm  obstructed,  and  the  usefulness  of  the  hand  was  perma- 
nently impaired.  The  defendant  was  shown  to  be  a  r^ularly  gradu- 
ated surgeon  firom  a  duly-organized  medical  and  surgical  college,  and 
there  is  no  evidence  of  neglect  on  his  part  to  exercise  his  best  skill  and 
attention  in  treating  this  fracture  at  the  times  the  same  was  sub- 
mitted to  him  for  treatment.  While  there  is  to  some  extent  a  disputed 
question  of  fact  as  to  the  directions  of  the  defendant  to  apply  wormwood 
and  vinegar,  which,  if  important  to  the  result,  was  for  the  jury,  yet  it 
does  not  seem  to  us  to  be  such  a  departure  from  approved  medical  treat- 
ment, even  if  the  jury  found  with  the  plaintiff  on  the  question,  as  to 
justify  a  recovery  against  the  defendant.  There  is  no  evidence  that  the 
limb  was  not  properly  adjusted  and  bandaged,  and  the  evidence  does 
not  disclose  that  the  application  of  the  decoction  of  vinegar  and  worm- 
wood, if  applied,  could  have  injuriously  effected  the  desired  cure.  The 
law  exacts  of  the  medical  and  surgical  profession  the  possession  of  a 
.reasonable  degree  of  learning  and  skill,  such  as  is  ordinarily  possessed 
by  the  profession,  and  such  as  is  ordinarily  regarded  by  the  profession 
as  necessary  to  qualify  him  to  engage  in  the  profession;  and  that  he  will 
use  reasonable  and  ordinary  care  and  diligence  in  the  exercise  of  his 
skill,  and  the  application  of  his  knowledge,  to  accomplish  the  purpose 
for  which  he  is  employed;  and  that  he  will  use  his  best  judgment  in  the 
application  of  his  skill.  But  it  does  not  always  require  the  highest 
order  of  talent  and  skill  to  be  found  in  the  profession;  nor  does  it  make 
the  practitioner  insurer  as  to  the  results,  or  hold  him  responsible  for  not 
restoring  a  fractured  limb,  in  all  cases,  to  its  normal  condition  or  useful- 
ness. Carpenter  v.  Blake,  10  Hun,  358;  Wells  v.  Association,  9  N.  Y. 
St.  Rep.  452.  The  burden  of  establishing  affirmatively  either  want  of 
ordinary  skill  or  a  failure  to  use  his  best  skill,  or  some  negligence  in  the 
care  or  attention  of  the  plaintiff's  case,  which  resulted  to  her  injury, 
must  be  met  before  she  can  recover.  This  the  evidence  in  this  case 
does  not  disclose. 

The  defendant  also  insists  that  the  trial  judge  erred  in  refusing  to  al- 
low the  defendant  to  examine  the  plaintiffs  wrist  on  the  trial  in  the 
presence  of  the  jury,  after  she  had  bared  the  same,  and  exhibited  it  to 
the  jury,  and  assumed  to  move  it  for  the  purpose  of  showing  its  defects. 
It  is  quite  true,  as  contended  by  the  learned  counsel  for  the  respondent, 
that  the  court  has  no  power  to  compel  an  injured  party,  in  a  case  like  this, 
to  exhibit  her  injury  to  the  defendant  before  trial  for  inspection,  for  the 
purpose  of  furnishing  evidence  for  the  defendant.  In  McQuigan  v.  Rail- 
road Co,,  (N.  Y.  App.)  29  N.  E.  Rep.  235,  the  court  of  appeals  held  that 
the  court  had  no  power  to  compel  a  party,  in  advance  of  a  trial  for  phys- 
ical injury,  to  submit  to  a  surgical  examination,  on  the  application  of  the 
adverse  party.  But  Judge  Andrews,  in  his  opinion,  states  that  '^the 
sole  question  presented  by  this  record  is  whether  the  supreme  court  has 
power,  in  advance  of  a  trial  of  an  action  for  personal  and  physical  injury, 
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to  compel  the  plaintiff,  on  application  made  in  behalf  of  the  defendant, 
to  submit  to  a  surgical  examination.  Any  discussion  beyond  the  exam- 
ination of  that  precise  question  in  that  case,  would  be  irrelevant  and 
obiter,  and  would  not,  therefore,  be  authotity  in  a  case  where,  on  the 
trial,  the  injured  party  had  voluntarily  exhibited  the  injured  part  to  the 
jury.'^  The  same  doctrine  was  held  by  the  general  term  in  Eoberts  v. 
Railroad  Co.,  29  Hun,  158,  where  an  order  of  a  special  term  granting 
such  examination  before  trial,  was  reversed.  In  this  case,  as  in  the 
case  of  MoQnigan  v.  Bailroad  Co.,  supra,  all  that  the  court  was  called 
upon  to  decide  was  as  to  the  power  of  the  court  to  compel  an  examina- 
tion before  trial.  In  McSwyny  v.  Railn»d  Co.,  (Sup.)  7  N.  Y.  Supp. 
459,  it  was  held  that  a  plaintiff  might  properly  refiise  to  mibmit  to  a  per- 
sonal inspection  of  the  allied  injury,  on  the  application  of  the  defend- 
ant at  the  trial;  but  the  plaintiff  had  not  in  that  case  voluntarily  exhib- 
ited the  injured  part  to  the  jury,  as  done  in  this.  I  have  been  referred 
to  no  case,  nor  have  I  been  able  to  find  any,  in  which  a  party  claiming 
a  physical  injury  has  fiist  voluntarily  submitted  the  injured  part  to  the 
inspection  of  the  jury  as  evidence,  and  has  refused  to  permit  the  adverse 
party  to  follow  up  tiaat  examination,  in  the  presence  of  the  jury,  by  a  per- 
sonal or  professional  inspection  of  such  injured  part.  Such  an  examina- 
tion, seemrs  to  me,  to  stand  upon  a  diffi^rent principle  from  thotof  a  com- 
pulsory examination  by  theadverse  party,  before  or  at  the  trial,  when  the 
injured  party  has  not  made  profert  of  the  injured  part.  It  seems  to  me 
that  it  would  be  unfair,  and  might  result  in  gross  injustice  to  the  party 
against  whom  such  evidence  was  used.  In  such  a  case  it  would  be  in 
the  power  of  the  party,  by  muscular  distortion  of  the  injured  part, 
especially  an  arm  or  hand,  to  impose  upon  the  jury  and  court,  as  well 
as  the  adverse  party,  and  produce  upon  4he  mind  of  the  jury  a  false 
impression  as  to  the  extent  of  the  injury.  The  member  having  been 
put  in  evidence  as  a  part  of  the  direct  exajnination,  it  is  for  the  purposes 
of  the  trial,  made  the  property  of  the  court  and  opposite  party  for  the 
purpose  of  a  cross-examination.  It  is  difficult  to  conceive  of  a  specie  of 
evidence  that  is  offered  by  one  party,  in  support  of  his  case,  which  may 
not,  in  the  presence  of  the  same  tribunal,  be  examined  and  criticized 
by  the  party  against  whom  it  is  offered.  We  think,  therefore,  that  the 
inspection  and  examination  of  this  limb  should  have  been  ordered  and 
permitted  by  the  court;  and,  in  case  of  refusal  to  submit  to  such  inspec- 
tion by  the  plaintiff,  her  evidence,  so  far  as  that  exhibit  and  explana- 
tion of  the  same  by  the  plaintiff  was  concerned,  should  have  been 
stricken  out  on  defendant's  motion.  The  plaintiff  had  a  right  to  exhibit 
this  injured  limb  to  the  jnry,  and  the  defendant  had  no  power  to  ex- 
clude it.  Hiller  v.  Village  of  Sharon  Springs,  28  Hun,  844.  In  this 
case  Learned,  P.  J«,  says:  **But  if  the  plaintiffs  leg  was  injured,  there 
was  no  more  certain  and  unquestionable  way  of  proving  the  fact  to  the 
jury  than  by  showing  them  the  leg  itself."  In  Mulhado  v.  Railroad  Co., 
30  N.  Y.  870,  the  court,  speaking  upon  this  subject,  say:  ^'Such  ex- 
hibition certainly  tended  to  make  the  description  of  the  injury  more 
intelligible."  If  the  party  injured  can  offer  this  evidence,  most  certainly 
the  adverse  party  ahould  be  permitted  to  cross-examine  and  criticize 
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aach  eividenoe.  For  both  the  grounds  above  discussed,  we  think  that 
this  judgment  and  order  should  be  reversed.  Judgment  and  order  re- 
versed, and  a  new  trial  granted,  ooats  to  abide  the  event. 

PUTNAM,  J.,  concois  in  result.     HERRICK,  J.,  ooncura. 


(67  Hun,  617.) 

Kl'lTLB  ▼.  HUNTLEY. 

(Sapreme  Oonrt,  aeneralTerm,  Third  Departtneot    Febrnary  IS,  1898,) 

1.  Rbabohabub  Bttrial  fixpansBS— Exsoutob'b  Ltabilitt. 

Borial  expenses  amoaating  to  $127  are  no\  uareasoaable,  where  deceased 
left  an  estate  of  nearly  $800,  and  the  executor  is  liable  therefor. 
S.  Same— Proof  of  Value. 

In  an  action  against  the  execntor  for  such  expenses  by  the  undertaker,  the 
value  of  the  artides  fufniahed  must  be  measured  by  the  market  price  be- 
tween plaintiff  and  his  customers,  as   regulated  by  competition  and  the 
law  of  supply  and  demand,  and  not  by  the  wholesale  price  between  the  man 
nfacturer  and  plain ttfl. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Frank  H.  Kittle  against  Israel  Huntley  to  recover  for  serv- 
ices and  materials  furnished  as  an  undertaker  in  the  burial  of  one 
Itoxanna  Duel,  defendant's  testator.  Decedent's  estate,  which  came  in- 
to the  hands  of  defendant  as  executor,  amounted  to  about  $800.  From 
a  judgment  for  plaintiff  entered  on  a  report  of  a  referee,  defendant  ap- 
peals.    Affirmed. 

Aj«ued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK,  JJ. 

McOlellan  &  McClellan,  (Robert  H.  McGlellan,  of  counsel,)  for  ap- 
pellant. 

Davenport  A  HoUiater,  (William  H.  Hollister,  of  counsel,)  for  re- 
8i>ondent. 

MAYHAM,  P.  J.  The  complaint  in  this  action  alleges  in  substance 
that  the  plaintiff  is  an  undertaker,  and  as  such  took  charge  of  and  super- 
intended the  burial  of  Roxanna  Duel,  deceased,  and  performed  the 
work,  and  furnished  necessary  materials,  and  paid,  laid  out,  and  ex- 
pended moneys  necessary  for  and  connected  with  such  burial  services, 
aQ  of  which  were  worth  the  sum  of  $127.  The  complaint  alleges  also 
that  the  deceased  left  a  last  will  and  testament,  wherein  she  named  the 
defendant  as  sole  executor,  and  that  such  will  was  duly  proved,  and  the 
defendant  was  duly  appointed  as  executor  thereof,  and  duly  qualified 
as  such,  and  entered  upon  the  discbarge  of  his  duties  as  executor,  and 
that  as  such  he  received  personal  assets  belonging  to  the  estate  of  the 
deceased  of  the  value  of  $700,  and  that  the  plaintiff  before  the  com- 
mencement of  this  action  demanded  of  the  defendant  as  executor  the 
payment  of  his  claim  for  such  burial  service,  while  the  defendant  held 
such  funds  as  executor,  and  payment  was  refused  and  neglected.  The 
answer  admits  the  allegations  of  the  complaint  as  above  in  substance  set 
forth,  but  alleges  that  the  plaintiff  acted  at  the  instance  and  by  the  em- 
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plovment  of  one  Sarah  Vallee,  and  alleges  that  the  barial  expeoE 
extravagant,  and  too  expensive,  considering  the  circumstances 
deceased.  The  only  real  questions  presented  by  this  appeal  are: 
whether  the  defendant  is  liable  under  the  circumstances  of  this 
the  funeral  expenses  of  the  testator;  second,  whether  the  amount 
by  the  referee  was  sustained  by  legal  evidence;  third,  whether 
trial  the  referee  committed  errors  which  prejudiced  the  legal  i 
the  defendant. 

The  law  seems  well  settled  that  an  executor  or  administrator  ( 
ceased  person  is  liable  for  the  suitable  and  reasonable  burial  exp< 
the  testator  or  intestate,  if  he  have  assets  sufficient  for  that  purp( 
if  such  personal  representative,  by  reason  of  absence  or  negl 
to  furnish  such  burial,  in  the  first  instance,  he  is  liable  to  the  c 
incurs  such  expenses,  so  far  as  he  has  assets  of  the  deceased  in  his 
Patterson  v.  Patterson,  59  N.  Y.  583, 584,  and  cases  there  citec 
think  all  the  essential  facts  to  fix  the  liability  upon  the  defendant 
payment  of  reasonable  and  suitable  burial  expenses  in  this  case  i 
ceded  and  admitted  by  the  pleadings,  unless  it  can  be  claimed  tt 
Vallee  incurred  the  expense,  and  was  charged  by  the  plaintiff 
This  the  referee  refused  to  tind,  and  we  think  his  determinatio 
that  point  fully  sustained  by  the  evidence,  and  correct.  We  are 
the  opinion  that  the  finding  of  the  referee  as  to  the  amount  wh 
plain tiflT  should  be  allowed  is  fully  sustained  by  the  evidence 
case,  and  the  burial  expenses  were  not  unreasonable  in  amount 
of  the  estate  left  by  the  deceased,  and  her  station  in  life,  as  app 
the  evidence. 

The  remaining  question  is  whether  the  referee  committed  any 
receiving,  retaining,  or  rejecting  evidence  under  the  objection,  i 
or  offer  of  the  defendant,  for  which  this  judgment  should  be  re 
It  is  insisted  by  the  learned  counsel  for  the  appellant  that  it  wi 
petent  for  him  to  inquire  into  the  price  of  caskets  as  between  the 
facturer  or  wholesale  dealer  and  the  undertaker  or  retail  dealer,  a 
the  witnesses  should  have  been  compelled  to  answer  that  iuqu 
their  testimony  given  on  the  part  of  the  plaintiff  stricken  out. 
not  prepared  to  subscribe  to  that  doctrine,  as  applied  to  this  case 
the  article  of  merchandise,  as  in  this  case,  has  a  market  value,  s 
.    ,  by  the  trade,  as  between  the  undertaker  and  his  customers.     T 

price  between  the  manufacturer  and  the  undertaker  would  not  in 
case  furnish  a  correct  criterion  as  to  the  price  between  the  und 
and  his  customers,  and  an  inquiry  into  it  would  lead  to  unsafe  a 
profitable  speculation  on  the  part  of  the  court  or  jury  as  to  the 
profit  which  should  be  charged  by  the  undertaker,  and  would 
evidence  of  the  market  value  between  the  last-named  parties;  tha 
must  be  measured  by  the  market  price  between  the  undertaker  i 
customers  as  regulated  by  competition  and  the  law  of  demand  ai 
ply.  While  a  wide  range  of  inquiry  should  be  allowed  on  the  ci 
amination  of  a  witness  as  to  the  value  of  property,  when  its  vah 
dispute,  we  think  it  should  be  confined  to  the  market  value,  w 
actually  the  subject  of  inquiry  between  the  parties,  when  sold  at 
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and  not  the  price  as  between  the  wholesale  dealer  and  the  retail  dealer, 
as  was  sought  to  be  proved  in  this  case.  But  if  there  be  doubt  as  to  the 
correctness  of  this  rule,  we  think  that  there  was  sufficient  evidence  of  an 
unobjectionable  character  to  sustain  the  finding  of  the  referee  as  to  the 
value  of  the  materials  and  services  furnished  and  rendered  to  uphold  the 
report  and  judgment,  and  that  no  error  was  committed  by  the  referee, 
for  which  this  judgment  should  be  reversed. 
Judgment  affirmed,  with  costs.     All  concur. 


(er  Hud,  510.) 

CAREY  et  al  v.  BROWNS. 

(Supreme  Court,  General  Term.  Third  Department    February  16, 18(NI.V 

1.  Opbnikg  Judoment  by  Default— Affidavit. 

Under  Code  Civil  Proc.  g  788.  providing  that  the  court  may,  on  good  cause 
ihown,  and  on  terms,  relieve  a  party  from  the  consequences  of  an  omission 
to  plead  within  the  required  time,  a  Judgment  by  default  will  be  opened 
where  defendant's  aflSdavit  shows  that  a  short  time  after  he  was  served  with. 
the  summons  he  became  seriously  ill,  and  remained  so  for  five  weeks,  dur- 
ing which  time  the  summons  was  lost,  and  as  soon  as  he  was  sufficiently 
recovered  he  wrote  plaintiff's  attorney  for  a  copy,  and  heard  nothing  fur^ 
ther  from  the  suit  until  presented  with  an  execution  therein. 

%  Same — Serying  Proposed  Answer— When  Not  Necessary. 

Where,  in  an  affidavit  to  open  a  default  judgment,  sufficient  appears  to- 
show  the  nature  of  the  defense  and  the  good  faith  of  the  moving  party.  It 
is  not  absolutely  necessary  to  serve  the  proposed  answer  with  the  moving 
papers. 

Appeal  from  special  term. 

Action  by  Mary  Carey,  as  administratrix,  and  Augustus  Stumpfel,  as 
administrator,  of  the  goods,  chattels,  and  credits  of  Frank  Carey,  de- 
ceased, against  James  J.  Browne,  to  recover  damages  for  the  value  of 
an  oil  painting  entitled  the  ''  Birth  of  Venus,"  Alleged  ta  belong  to 
Frank  Carey  at  the  time  of  his  death,  April  2,  1890,  and  wrongfully 
converted  by  defendant  about  January  20,  1892.  From  an<  order  de- 
nying defendant's  motion  to  open  a  judgment  entered  against  him  by 
default  for  $558.34,  defendant  appeals.     Reversed. 

Defendant's  affidavit  to  open  the  default  disclosed  the  fact  that  he 
purchased  the  picture  in  question  from  Stephen  W.  Carey,  a  brother 
of  plaintiff's  intestate,  and  that  he  paid  therefor  $350  to  said  Stephen 
W.  Carey,  who  claimed  the  full  right  to  sell  the  picture,  and  that  it' 
never  belonged  to  plaintiffs. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK,  JJ. 

Magner  4  Hughes,  (Foley  &  Wing,  of  counsel,)  for  appellant. 
H.  Dunkel,  for  respondents. 

MAYHAM,  P.  J.     The  affidavits  on  this  motion  disclose  that  the  de- 
fendant was  served  with  a  summons  in  this  action  without  a  com- 
plaint, and  that  a  short  time  after  such  service  he  was  taken   seriously 
ill,  and  remained  in  that  condition  for  about  five  weeks,  during  most. 
of  the  time  compelled  to  remain  in  a  dark  room  by  reason  of  soqie  dis-v 
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ease  of  his  ejes;  that  while  in  that  oondition  he  lost  the  sammons, 
and  as  soon  as  he  was  sufficiently  recovered  he  wrote  plaintiff's  attorney 
for  a  copy  of  the  suuunons,  but  got  no  response  until  presented  by  the 
sheriff  with  an  execution  issued  upon  the  judgment  obtained  by  de- 
fault in  the  action.  I  think  the  defendant  so  iar  excused  his  default  as 
to  entitle  him  to  be  let  in  to  defend  this  action  on  terms.  The  defend- 
ant, in  his  affidavit,  states  facts  in  addition  to  the  affidavit  of  merits, 
which  show  that  he  purchased  this  picture,  and  paid  for  it,  of  the  per- 
son in  whose  possession  it  was;  and  while  on  a  trial  it  may  turn  out 
that  the  person  of  whom  he  purchased  it  was  not  the  true  owner,  and 
had  not  the  right  to  sell  the  same,  yet,  I  think  he  should,  if  he  desire, 
have  the  opportunity  of  litigating  that  question,  and  that  he  has  suffi- 
ciently excused  his  de&ult  to  entitle  him  to  felief  under  section  783' 
of  the  Code  of  Civil  Procedure.  On  the  whole  proof  on  this  motion  the 
title  to  the  picture  in  controversy  is  by  no  means  free  from  doubt,  and 
while  the  granting  or  refusing  a  motion  to  set  aside  a  judgment  is  to 
a  great  extent  a  judicial  discretion,  to  be  exercised  hy  the  special  term, 
the  exercise  of  that  discretion  in  favor  of  the  judgment  creditor  should 
not  be  without  due  regard  to  Ihe  protection  of  the  rights  of  the  party 
who  had  not  had  his  day  in  court,  and  who  excuses  bis  default.  Fas- 
sett  V.  Tallmadge,  15  Abb.  Pr.  206;  Bank  v.  Gifford,  40  Barb.  659; 
Ellsworth  V.  Campbell,  81  Barb.  134.  It  is  not  absolutely  necessary 
to  serve  with  motion  papers  to  open  a  default  the  proposed  answer,  if 
sufficient  appears  in  the  affidavit  to  show  the  nature  of  the  defense, 
and  the  court  can  see  the  good  faith  of  the  party  in  asking  to  de- 
fend. Palmer  v.  Van  Orden,  49  N.  Y.  Super.  Ct.  89.  No  injustice  can 
be  done  the  plaintiff  by  allowing  the  judgment  to  stand,  and  at  the 
same  time  permitting  the  defendant  to  come  in  and  defend  on  such 
terms  as  will  indemnify  the  plaintiff  for  all  steps  taken  by  her  after 
the  default.  The  defendant  may  answer  in  this  case  upon  payment  of 
all  costs  and  disbursements  after  defendant's  default,  whiph  are  included 
in  the  judgment,  and  $10  cost  of  this  motion  and  printing  disbuise- 
ments  and  serving  an  answer  herein,  within  20  days  after  the  an- 
nouncement of  this  decision;  the  judgment  already  entered  to  stand  as 
security,  and  on  compliance  with  above  conditions  the  order  of  special 
term  appealed  from  is  reversed.     All  concur. 

lOode  Civil  Proc.  §  788:  *' After  the  expiration  of  the  time  within  which  a 
pleading  must  be  made,  or  any  other  proceeding  in  an  action  after  its  com- 
mencement must  be  taken,  the  court,  upon  good  cause  shown,  may,  in  its  discre- 
tion, and  upon  such  terms  as  justice  requires,  relieve  the  party  from  the  conse- 
quences of  an  omiBsion  to  do  the  act,  and  allow  It  to  be  done,  except  at  <^er> 
wise  specially  prescribed  by  law. " 
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(60  Hun,  029;  mem.  report  wlttout  opinion.! 

80HW£MMER  ▼.  BTRATTON. 

(Bnpreme  Oonrt,  General  Term.  Third  Department    December  8, 189S.) 

Atfbal— Patubnt  or  Costs. 

Laws  1881,  c.  488,  provides  that  In  all  civil  actions  in  which  an  issue  of  fact 
ghall  be  tried  in  the  Justice's  court  of  the  city  of  Albany,  now  known  as  the- 
^City  Court  of  Albany."  there  shall  be  allowed  to  the  prevailing  party,  and 
be  included  in  the  judgment,  by  way  of  indemnity  for  his  expenses,  an  attor- 
ney's fee,  according  to  tl^e  amount  involved.  Code  Civil  Proc.  ^  8047.  re- 
quires appellant,  when  he  serves  his  notice  of  appeal  from  a  Justice's  Judg- 
ment, to  pay  the  costs  of  the  action  included  in  the  Judgment  Meid,  that 
the  attorney's  fee  allowed  the  prevailing  party  in  the  city  court  is  a  part  of 
the  costs  which  appellant  must  pay  on  appealing  to  the  county  court 

Appeal  from  Albany  county  court. 

Action  brought  in  tiie  city  court  of  Albany  by  August  Schwemmer 
against  Peter  Stratton  for  work  done  and  material  furnished  defendant. 
There  was  a  judgment  for  defendant  for  25  cents  costs,  and  $5  attorney's 
fee.  PlaintiflF  appealed  to  the  county  court,  but  only  paid  the  25  cents 
costs.  Defendant  moved  to  dismiss  the  appeal  for  failure  to  pay  the 
costs  as  required  by  Code  Civil  Proc.  §  3047,  which  providea  that  the 
appellant,  at  the  time  of  serving  his  notice  of  appeal  from  a  justice's 
judgment,  must  pay  ^^the  oasts  of  ^e  action  included  in  the  juc^ment." 
From  an  order  denying  the  motion,  defendant  appeals.     Reversed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK,  JJ. 

Stedman,  Thompson  <&  Andrews,  for  appellant. 

(1)  The  city  court  of  Albany  was  formerly  known  as  the  "Justice's  Court  of 
the  City  of  Albany, "  and  is  a  court  having,  within  the  city  of  Albany,  the  juris- 
diction of  a  justice  of  peace,  except  that  the  amount  in  controversy  may  be  $500. 
Chapter  438,  Laws  1881,  provides  as  follows:  "Sec.  2.  In  all  civil  actions  in 
which  an  issue  of  fact  shall  be  tried  in  said  court,  [the  Justice's  court  of  the  city 
of  Albany,]  there  shall  be  allowed  to  the  prevailing  party,  and  be  included  in 
the  Judgment,  by  way  of  indemnity  for  bis  expenses,  an  attorney's  fee,  as  fol- 
lows."  'Then  follow  the  various  sums  allowed,  depending  upon  the  amount 
involved.  By  section  4  the  provisions  of  the  Code  of  Civil  Procedure  relating 
to  practice  in  courts  of  Justices  of  the  peace  are  made  to  govern  the  proceedings 
in  this  court,  except  as  modified  by  special  laws.  There  is  no  law  modifying  the 
provisions  of  the  Code  respecting  appeals,  so  that  the  Code  controls.  Section 
3047  of  the  Code  requires  the  appellant,  when  he  serves  his  notice  of  appeal  to 
the  county  court,  to  pa^r  the  costs  of  the  action.  Section  3074  defines  "costs" 
as  follows:  "Costs  consist  of  the  fees  allowed  by  law  for  services  necessarily 
rendered  in  the  action  at  the  request  of  the  party  entitled  to  costs,  or  paid  by 
him  aa  prescribed  by  law;  and  of  such  other  expenses  as  a  party  is  entitled  to 
include  in  his  costs  by  express  provisions  of  law."  The  provisions  of  section  2, 
c  438,  Laws  1881,  allow  the  attorney's  fee  to  the  successful  party  by  way  of  in- 
demnity for  his  expenses.  The  legislature  undoubtedly  intended  to  make  a  pro- 
vision for  indemnifying  the  successful  party  for  his  counsel  fees  similar  to  that 
made  by  the  provisions  as  to  costs  in  actions  in  other  courts  of  record;  for,  by 
section  2  of  tiie  Code,  the  city  court  of  Albany  Is  a  court  of  record.  The  word 
"costs"  received  no  statutory  definition  until  the  enactment  of  the  Code  of  Pro- 
cedure, in  1848.  Section  303  of  that  act  provides  as  follows:  "All  statutes  estab- 
lishing or  regulating  the  costs  or  fees  of  attorneys,  solicitors,  and  counsel  in 
civil  actions  *  •  *  are  repealed;  but  there  may  be  allowed  to  the  prevailing 
party,  upon  the  iudgment.  certain  sums  by  way  of  indemnity  for  his  expenses 
m  the  action,  which  allowances  are  in  this  act  termed  'costs.'"  (2)  That  the 
word  "costs"  has  a  broad  and  comprehensive  meaning,  embracing  every  allow- 
ance made  by  statute  to  reimburse  a  litigant  for  expenditures,  no  matter  what 
their  nature,  is  shown  by  the  use  made  of  the  word  in  other  sections  of  the  Code. 
Section  8252,  relating  to  allowances  in  suits  affecting  real  property,  etCr,>flnds:  t 
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"The  plaintiff  is  entitled  to  recover,  in  addition  to  costs  prescribed  in  the  last 
section,  the  following  percentages. "  These  percentages  are  taxed  as  costs,  and 
there  is  no  question  that  if  a  litigant  were  required  to  pay  the  costs  in  such  an 
action,  either  as  a  prerequisite  to  a  favor  or  to  the  exercise  of  a  right,  he  would 
be  compelled  to  pay  these  percentages.  Section  8258  permits  the  court  to  award 
a  further  sum  in  certain  cases.  The  word  "costs"  is  not  used,  but  there  is  no 
question  that  an  additional  allowance  becomes  a  part  of  the  costs  of  an  action. 
The  only  difference  between  the  attorney's  fee  in  the  city  court  of  Albany,  and 
*  the  allowances  made  by  the  court  in  actions  in  the  supreme  court,  is  that  one  is 
fixed  by  the  legislature,  and  the  other  left  to  the  discretion  of  the  court.  Section 
8268  of  the  Code  provides  for  an  undertaking  for  costs  when  the  plaintiff  does 
not  reside  in  Albany.  If  costs  simply  included  the  25  cents  or  45  cents  for  serv- 
ing a  summons,  this  provision  would  oe  ridiculous;  but,  as  all  fees  of  the  Justices 
are  abolished,  this  would  be  all.  (3)  The  provision  requiring  the  payment  of 
costs  upon  appeal  in  cases  like  this  was  made  to  discourage  litigation  in  small 
cases,  and  prevent  the  appellate  court  from  being  overburdened.  If  an  appeal 
from  the  city  court  of  Albany  can  be  secured  by  the  payment  of  25  cents,  every 
impecunious  litigant  who  is  defeated  in  that  court  will  appeal,  for  the  reason 
that  he  has  nothing  to  lose,  and  may  win.  The  successful  party  in  the  court 
below  is  thus  put  to  additional  trouble  and  expense,  without  remedy.  In  Thomas 
V.  Thomas.  18  Hun,  481,  at  p.  188.  Follett,  J.,  says:  **It  has  been  the  policy  of  the 
legislature  to  restrict  the  spirit  for  excessive  litigation  in  small  cases  by  requir- 
ing the  costs  incurred  to  be  paid,  and  the  appeal  perfected,  within  a  limited  time; 
and  the  court  ought  not  to  encourage  frivolous  appeals  by  explaining  away  the 
statutory  requirements. "  (4)  The  amount  involved  in  this  controversy  is  of  no 
moment  The  question  Involved  is  of  great  importance.  The  city  court  of  Al- 
bany disposes  of  from  10  to  80  cases  daily;  For  many  years  the  payment  of  the 
attorney  s  fee.  as  part  of  the  costs,  has  been  acquiesced  in  by  litigants  in  that 
court,  and  the  question  has  never,  previously,  been  raised.  (5)  Th6  nonpayment 
of  costs  is  a  jurisdictional  defect,  and  not  an  irregularity  which  can  be  cured. 
Thomas  v.  Thomas,  18  Hun,  481;  Southard  v.  Philips,  7  Hun.  18;  Eldridge  v.  Un- 
derbill, 17  Hun,  241. 

J.  W.  Ecker,  for  respondent. 

(1)  The  appellant,  having  paid  all  the  costs  included  in  the  judgment,  did  all 
that  he  was  required  to  do  in  order  to  perfect  his  appeal,  so  far  as  costs  are  con- 
cerned. Section  8047,  Code  Civil  Froc,  provides  for  the  service  of  the  notice  of 
appeal  and  payment  of  costs;  and.  so  far  as  costs  are  concerned,  it  says:  "Unless 
the  justice  is  dead,  the  appellant  must,  at  the  time  of  serving  the  notice,  pay  to 
the  person  to  whom  it  is  delivered  tbe  costs  of  the  action  included  in  the  judg- 
ment, and  the  sum  of  two  dollars,  as  the  fee  of  the  justice  for  making  tbe  return. " 
Section  8074,  Code,  provides  that  the  prevailing  party  shall  recover  his  costs, 
which  may  be  included  in  the  judgment,  and  also  what  costs  are  allowed.  What 
they  consist  of,  it  says:  *" Costs  consist  of  the  fees  allowed  by  law  for  services 
necessarily  rendered  in  the  action,  at  the  request  of  the  party  entitled  to  costs, 
or  paid  by  him.  as  prescribed  by  law,  and  of  such  other  expenses  as  a  party  is  en- 
titled to  include  in  his  costs  by  express  provision  of  law. "  Thus,  costs  consist 
only  of  such  fees  allowed  to  a  prevailing  party  as  provided  for  by  the  Code  regu- 
lating the  fees  of  the  justice,  constable,  jurors,  and  witnesses,  as  per  sections 
8822-8827  of  the  Code.  The  "such  other  expenses"  in  this  section  refer,  doubt- 
less, to  such  as  are  incurred  in  procuring  evidence — documentary  or  under  com- 
mission—in proceedings  under  attachment,  order  of  arrest,  or  replevin,  and  do 
not  refer  to,  or  cover,  the  expenses  created  by  section  2,  c.  ^.  Laws  1881.  This 
section  of  the  Code  was  in  operation  long  prior  to  the  passage  of  this  act  of  1881. 
The  Code  requires  the  party  taking  an  appeal  to  pay  the  costs  allowed  to  the  pre- 
vailing party,  as  a  condition  to  the  perfecting  of  his  appeal.  By  this  require- 
ment, the  opposite  party  is  reimbursed  for  his  actual  outlays  for  costs  on  his  side 
of  the  case,  and  may  be  considered  as  a  test  of  good  faith  on  the  part  of  appellant 
(2)  Section  2,  c.  430.  Laws  1881,  provides  for  an  attorney's  fee  in  a  civil  action, 
in  which  an  issue  of  fact  shall  be  tried,  to  be  allowed  to  the  prevailing  party,  to 
be  included  in  the  judgment,  by  way  of  indemnity  for  his  expenses;  the  amount 
of  such  fee  depending  upon  the  amount  of  the  recovery,  or  the  amount  involved, 
and.  further,  upon  whether  the  claim  is  litigated  or  not.  This  statute  creates  a 
distinct  and  separate  fee.  and  designates  it  as  an  attorney's  fee.but  does  not  provide 
that  it  shall  form  a  part  of  the  costs.  It  is  given  just  the  same  to  the  party  who  does 
not  employ  an  attorney  as  to  the  one  who  does;  and  to  the  one  who  does,  the  expense 
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thereof  may  be  more, or  ft  may  be  less,  than  the  sum  allowed.  The  party  may  not  be 
put  to  any  expense.  Then  it  will  be  a  gain  to  him.  It  is  given  to  a  party  by  way  of 
an  indemnity  for  his  expenses.  The  legislature  evidently  meant,  by  using  the 
word  '^ indemnity, "  that  it  should  not  be  treated  as  costs,  in  the  sense  that  costs 
is  understood  in  a  justice's  court  "Indemnity"  is  defined  as  *'a  security  to  save 
harmless:  exemption  from  loss  or  damage;  to  save  a  party  from  all  danger  and 
damage  that  may  ensue  from  any  act;  that  which  is  given  to  a  person  to  prevent 
his  suffering  damage."  This  attorney's  fee  is  then  given  to  save  the  prevailing 
party  free  from  loss  or  damage;  to  save  him  harmless  by  reason  of  the  litigation. 
Costa,  as  contemplated  by  the  Code,  in  Justices'  courts,  are  given  to  a  party  bv 
way  of  reimbursement.  This  act  does  not  provide  that  a  party  appealing  shall 
pay  this  fee  in  order  to  perfect  his  appeal.  In  the  nbsenco  of  such  a  provision, 
it  should  not  be  judicially  construed  so  as  to  require  it.  Costs  are  recoverable  only 
by  force  of  the  statute,  and  depend  upon  the  terms  of  the  statute,  strictly  con- 
Btrued.  Costs  are  commonly  collectea  by  issuing  an  execution.  In  the  absence 
of  an  expressed  provision  otherwise,  the  attorney's  fee  provided  by  this  act 
should  be  collected  by  execution,  and  not  in  this  summary  way,  demanded  by  the 
appellant.  (8)  Section  6,  Act  1881.  provides  that  the  Code  of  Civil  Procedure,  reg- 
ulating the  practice  in  courts  of  justices  of  the  peace,  shall  govern  the  practice 
and  proceedings  in  the  city  court  of  Albany:  that  the  fees  of  jurors,  constables, 
and  witnesses  shall  be  the  same  in  said  court  as  the  Code  provides  in  justices' 
courts;  in  short,  all  the  fees  allowed  in  a  justice's  court,  except  the  fees  of  the 
Justice,  which  are.  by  section  1  of  this  act.  abolished.  We  have  seen  what  the 
practice  is  on  appeal  to  the  county  court  from  a  justice's  court,  and  what  costs 
we  are  requirea  to  pay  in  order  to  perfect  our  appeal.  We  have  followed  such 
practice,  and  paid  the  costs  required.  Therefore,  our  practice  was  regular,  and 
the  order  should  be  affirmed,  with  costs  and  disbursements. 

PER  CURIAM.     Order  reversed,  with  $10  costs,  printing,  and  other 
disbursements,  and  motion  granted,  with  costs. 


MILBANK  ▼.  JONEa 
(Superior  Court  of  New  York  Clty»  General  Term.    March  6. 1898.) 

L  Substitution  of  Pabtibs— Waiveb  of  Objections. 

Where  the  court  has,  on  petition,  allowed  one  to  be  made  plaintiff  as  to  her 
individual  interest,  and  as  administratrix  of  the  former  plaintiff,  defendant, 
not  having  appealed  or  demanded  a  supplementary  complaint,  cannot  on  the 
trial  object  that  plaintiff's  individual  interest  could  not  be  properly  intro- 
duced into  th&  case,  or  that  there  was  no  proof  of  her  interest,  or  that  she 
was  administratrix. 

2l  Appeal— Mandate  and  Proceedinob  Below. 

The  point  having  been  considered  in  the  opinion  of  the  supreme  court  on 
a  former  trial,  that  there  was  a  variance  between  the  evidence  and  complaint, 
and  that  defendant  had  had  no  notice  to  prepare  for  trial  on  the  issue  made 
by  the  evidence,  and  the  judgment  for  defendant  having  been  reversed  by 
the  court  of  appeals,  it  will  be  deemed  to  have  held  the  point  not  valid. 

Appeal  from  jury  term. 

Action  hy  Antoinette  L.  Milbank,  individually  and  as  administra- 
trix^ against  Morgan  Jones.  From  a  judgment  for  plaintiff  entered  on 
a  verdict  directed  by  the  *court,  and  from  order  denying  motion  for  a 
new  trial)  made  on  the  minutes,  defendant  appeals.     Affirmed. 

For  former  reports,  see  5  N.  Y.  Supp.  914,  and  28  N.  E.  Rep.  81. 

Argued  before  SEDGWICK,  C.  J.,  and  DUGRO,  J. 

Fetterich  &  Jones,  for  appellant. 
Boeraem  &  Hamilton,  for  respondent. 
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SEDGWICK,  C.  J.  The  new  question  in  the  case  refers  to  the  r 
the  plaintiff  to  prosecute  the  action  individually,  and  also  as  ad 
tratrix.  The  plaintiff  had  taken  proceedings  upon  petition  for  le 
be  made  plaintiff  as  to  her  individual  interest,  and  also  as  admii 
trix  of  the  former  plaintiff,  then  deceased.  No  supplemental  com 
was  served.  On  the  trial  the  counsel  for  defendant  made  objectio 
the  cause  of  action  in  the  plaintiff  individually  could  not  be  im 
properly,  with  the  cause  of  action  in  her  as  administratrix,  an 
that  there  was  no  proof  of  her  personal  interest,  or  that  she  was  a 
istratrix.  It  will  be  seen  that  there  was  no  issue  as  to  these  facte 
supplemental  complaint  had  been  served,  or  required  to  be  9 
Probably  the  defendant,  if  he  wished,  could  have  procured  a  dii 
that  such  a  complaint  be  served.  Indeed,  the  plaintiff's  petition 
leave  to  serve  a  supplemental  complaint.  On  those  facts  it  m 
held,  on  the  cases  cited  by  the  counsel  for  plaintiff,  that  the  deds 
the  proceedings  upon  the  petition  is  an  adjudication  as  to  the  que 
of  law,  and  of  facta  then  raised,  and  that  if  there  were  error  in  tb< 
sion,  in  the  absence  of  a  supplemental  complaint,  it  was  to  be  coi 
by  appeal.  The  ruling  of  the  court  below  on  this  point  should  i 
reversed. 

The  complaint  alleges  that  the  defendant,  as  trustee  for  the  pla 
received  ^,000  in  trust;  that,  by  the  terms  and  conditions  of  the 
it  was  provided,  and  said  trust  was  upon  the  express  condition,  tfa 
same  might  be  terminated  by  the  plaintiff  on  or  after  July  10, 
at  his  election.  To  prove  this,  the  plaintiff  gave  in  evidence  the  i 
ing  agreement,  in  writing:  "Received  of  R.  Willelbank  $5,000 
also  certificates  for  250  shares,"  etc.;  '^e  said  money  and  stock 
returned  to  said  Milbank  in  case"  a  certain  resolution  "shall  i 
passed,  and  take  effect,  before  the  10th  July,  next."  There  was  i 
jection  to  this  by  defendant's  counsel,  that  it  did  not  sustain,  an 
not  the  cause  of  action  made  by,  the  complaint.  The  cause  of  act 
the  complaint  was  conditioned  by  the  elevator  of  the  former  pk 
On  the  other  hand,  the  agreement  in  testimony  was  the  passing  ai 
taking  effect  of  a  resolution  before  the  lOth  of  July.  It  was  urge 
the  defendant  had  had  no  notice  to  prepare  for  trial  upon  such  an 
This  point  was  considered  in  the  opinions  of  the  general  term,  and 
have  been  by  the  court  of  appeals.  It  must  be  deemed  that  the 
of  appeals  held  that  it  was  not  valid. 

The  other  questions  in  the  case  have  been  determined  beretofc 
favorably  to  the  defendant.  Exceptions  as  to  rulings  upon  evide 
not  need  to  be  considered.  The  verdict  was  ordered  by  the  coui 
facts  that  were  undisputed  called  for  that  direction,  irrespective 
contests  that  concerned  the  evidence. 

Judgment  and  order  appealed  from  affirmed,  with  costs. 
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PBASLEE  ▼.  PEASLEB  et  al. 

(Superior  Gonrt  of  New  York  City,  General  Term.     March  6,  1803.) 

Mono2T  TO  Stbikb  Out  Answbr— Rbs  Judicata. 

The  decision  on  a  motion  to  strike  out  a  paragraph  of  the  answer  to 
the  original  complaint,  which  is  not  appealed  from,  but  remains  in  force, 
is  concluslYe  of  a  motion  to  strike  out  a  paragraph  of  the  answer  to  the 
amended  compUdnt,  raising  the  same  question. 

Api>eal  from  qpecial  tenxL 

Action  by  Fajmj  M.  Peaslee  against  Edward  EL  Peaslee  individa- 
all J  and  Hiram  Hitchcock  as  executor  of  the  last  will  and  testament 
of  Edmund  B.  Peaslee,  deceased,  and  against  both  of  said  defendants 
as  executors  of  Martha  EL  Peaslee,  deceased.  From  an  order  strik* 
ing  out  a  part  of  the  answer,  defendants  appeal.     Afi^rmed. 

Edmund  R.  Peaslee  died,  leavinc  his  wife,  Martha  K.,  and  two  chUdren* 
plaintiff  and  defendant  Peaslee,  him  sunrivlng,  and  a  last  wiU  and  testa- 
ment,  containing  the  foUowing  clause:  "I  give  to  my  daughter  Fanny  M. 
Peaslee  twenty  thousand  dollars  in  money,  or  its  equivalent  in  stocks,  as 
my  executor  may  decide,  and  twenty  thousand  dollars  in  trust;  tlie  same  to 
revert  at  her  death,  if  without  issue,  equally  to  my  wife  and  my  son." 
After  the  wife  died,  this  action  was  brought  for  the  construction  of  this 
clause  of  the  father's  wilL  Defendant  Peaslee  answered,  and,  among  other 
things,  alleged  that,  pursuant  to  an  order  in  another  action,  the  executor 
of  the  father's  estate  had  paid  plaintiff  $20,000,  anct  that  she  had  not  in- 
vested the  money  as  directed  by  the  order,  but  had  spent  the  whole  thereof. 
On  motion  this  paragraph  of  the  answer  was  stricken  out,  the  court 
(McADAM,  J.)  filing  the  following  opinion: 

**The  supreme  court,,  in  directing  the  executor  to  pay  to  the  plaintiff  the 
first  $20,000  mentioned  in  the  will  to  be  construed,  evidently  treated  the  in- 
terest of  her  brother  Edward  H.  as  a  'contingent'  remainder,  for  it  was  not  to 
vest  in  him  unless  she  died  'without  issue.'  The  event  is  at  least  dubious. 
It  may  or  may  not  happen,  and  the  remainder  depending  upon  it  is  seemingly 
contingent,  not  vested.  The  provision  of  the  judgment  in  that  action  requir- 
ing the  plaintiff  to  securely  invest  tlie  principal  for  those  entitled  thereto  at 
her  death  (if  she  died  within  issue)  does  not  militate  against  this  view.  The 
supreme  court  did  not  require  security  as  a  condition  of  obedience  to  the 
direction  to  pay  over,  and  could  not  have  properly  done  so  under  the 
terms  of  the  will.  Her  failure  to  observe  the  direction  to  invest,  or  any  vio- 
lation thereof,  has  no  relevancy  whatever  to  the  question  of  consti-uctlon 
involved  here,  1.  e.,  whether  the  plaintiff  is  entitled  to  sliare  the  second 
$20,000  with  the  brother  on  the  same  conditions  as  the  first,  (the  mother  being 
now  dead.)  The  rule  is  that  matter  which  is  not  material,  nor  the  subject 
of  proof,  and  cannot  affect  the  decision  of  the  court,  is  irrelevant,  and  should 
be  stricken  out  Woods  v.  MorreD,  1  Johns.  Ch.  103;  Bank  v.  Kitchlng,  11 
Abb.  Pr.  435;  Kurtz  v.  McGulre,  5  Duer,  660.  The  matter  objected  to  in  the 
present  instance  falls  within  the  practice  stated,  and  the  motion  to  strike  out 
must  be  granted,  with  $10  costa" 

No  appeal  was  taken  from  this  order.  Afterwards  plaintiff  filed  and  served 
an  amended  or  supplemental  complaint  setting  forth  the  wiU  of  her  father, 
and  tdao  that  of  her  mother,  which  had  been  probated  since  the  commence- 
m^it  of  the  action,  praying  for  a  construction  of  the  same  provision  of  the 
father's  wUI.  The  answer  of  defoidant  Peaslee  to  the  amended  complaint 
contained  an  fdlegallon  similar  to  tliat  stricken  out  of  the  answer  to  the 
original  complaint,  and  the  order  again  striking  oat  such  aUegation  is  tHe  sub- 
ject of  this  appeal. 

Argued  before  BEDGWIGK,  G.  J.,  and  DUGBO  and  OILDEB- 
SLEEVE,  JJ. 
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Amonx,  Bitch  &  Woodford,  (William  H.  Amoux,  of  coniiBe 
appellantB. 
Daniel  G.  Bollins,  for  respondent 

PER  GUBIAM.  The  law,  as  declared  on  the  former  moti 
strike  out  the  paragraph  similar  to  the  one  in  question  here 
tained  in  the  answer  to  the  original  complaint  in  this  action,  ii 
and  conclusive  between  the  parties  hereto.  The  order  made  oi 
motion  has  not  been  appealed  from,  and  stands  unmodifie( 
unrevoked.  This  application  presents  no  ground  or  questioi 
did  not  exist  at  the  time  of  the  former  applicaton,  and  that  wj 
then  as  fully  within  the  defendants'  knowledge  as  now.  The  n 
herein  was  properly  granted.  The  order  appealed  from  mi 
affirmed,  with  |10  costs  and  disbursements. 


HENNESSEY   v.    VOLKBNING    et   aJL 
(Superior  CJourt  of  New  York  City,  Jury  Term.     February  9,  189 

1.  Constitutional  Law— Water  Rents— Notice. 

Laws  1882,  c.  410,  (Consolidation  Act,)  §  350,  wbich  provides  tha 
shall  be  coUected  frofu  all  buildings  situated  upon  lots  adjolnli 
street  or  avenue  in  which  distributing  water  pipes  are  laid,  an< 
which  they  may  be  supplied  with  water,  charges  rent  only  to  bi 
supplied  with  water;  and  therefore  the  statutory  provision  autl 
the  unpaid  water  rent  to  be  carried  Into  the  tax  of  the  foDowin 
and  Its  payment  enforced  by  lien  and  sale,  like  ordinary  taxes  and 
ments.  Is  constitutional,  though  no  notice  Is  required  to  be  given  tl 
owner,  shice  he  knows  beforehand  what  the  water  rates  are, 
any  overcharge  is  made,  he  may  have  It  corrected.  Remsen  v.  \l 
12  N.  E.  Rep.  564,  105  N.  Y.  573,  distinguished. 

2.  Taxation— Redemption— Notice  of  Expiration. 

A  published  notice  stt^ting  that  cei'taln  property  was  sold  foi 
December  28,  1886,  and  that  redemption  must  be  made  "on  or 
the  expiration  of  two  years,"  the  last  day  being  specifically  sti 
be  December  28,  1888,  Is  a  sufficient  compliance  with  the  stanit 
quirement  that  the  notice  sgedty  a  '*day  certain"  on  which  tc 
redemption. 

3.  Bamb— Sebvicb  of  Notice— Proof. 

Consolidation  Act,  §  941,  which  provides  that  all  tax  leases  made 
officials  shall  be  presumptive  evidence  that  the  tax  sale  and  all  pri 
ceedlngs,  "and  all  notices  required  by  law  to  be  given  previous  to 
piration  of  two  years  allowed  to  redeem,"  were  regular  and  valid, 
only  to  acts  required  to  be  done  by  the  tax  officials;  and  therefoi 
a  lease  is  no  evidence  that  the  notice  of  the  expiration  of  the  t 
redemption  was  served  by  the  purcdiaser,  as  required  by  sectic 
and  in  a  litigation  Involving  the  validity  of  such  a  lease  an  affldi 
the  purchaser  of  service  of  the  notice  to  redeem  filed  with  the  city 
troller  Is  not  admissible  as  evidence  of  such  service,  but  such 
must  be  proved  at  the  trial  by  common-law  evidence,  so  that  1 
priety  may  be  tested  by  legal  rules,  and  any  fraud  in  respect 
attempted  service  detected  and  defeated. 

Ejectment  by  John  Hennessey  against  Bertha  Volkening  an 
ers.  After  verdict  in  plaintiff's  favor,  defendants  moved  for  j 
trial  on  the  minutes.     Motion  granted. 
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Jas.  A.  Deering  and  (Jeo.  Q.  Monger,  for  motion* 
John  Townahend,  opposed. 

McADAM,  J.  The  action  is  for  ejectment  and  mesne  profits, 
founded  on  a  tax  lease  made  by  the  tax  officials  of  the  city  and  coun- 
ty of  New  York  on  a  sale  had  December  28,  1886,  for  the  taxes  of 
1882,  amounting  to  f 405,  and  for  |10.35  water  rent  of  the  previous 
year.  The  land  not  having  been  redeemed  within  the  statutory  pe- 
riod according  to  the  requ&ement  of  the  notice  published,  and  writ- 
ten notice  served  on  the  occupants,  a  lease  in  due  form  was  executed 
to  the  purchaser,  who  subsequently,  and  before  suit  brought,  trans- 
ferred it  to  the  plaintiff.  The  sale  has  been  challenged  for  several 
reasons;  among  others,  that  the  unpaid  water  rent  of  1881  formed  no 
basis  for  it,  and  that  the  entire  sale  was  invalidated  as  a  conse- 
quence of  including  this  item  in  it.  People  v.  Hagadorn,  104  N.  Y. 
516,  10  N.  E.  Bep.  891.  The  rule  is  fundamental  that,  under  our 
laws  for  the  taxation  of  property,  the  i)erson  to  be  affected  must 
have  some  notice  of  the  proceeding  to  be  had  against  his  property; 
that  in  some  form  he  may  be  heard  before  any  portion  of  his  estate 
is  seized  for  the  support  of  the  government;  and  that  all  laws  which 
permit  of  the  taxation  of  property  without  these  safecruards  are  un- 
constitutional and  void.  In  this  regard  "due  process  of  law"  always 
proceeds  upon  Inquiry,  and  renders  judgment  only  after  trial.  It 
applies  to  all  cases  where  property  is  sought  to  be  taken  or  inters 
fered  with.  3  Amer.  ft  Eng.  Enc.  Law,  714.  These  principles  are 
elementary,  and  the  question  is  how  far  they  affect  the  case  at  bar. 
They  underlie  the  whole  system  of  taxation,  and  were  enforced  as 
to  an  assessment  for  a  local  improvement  in  Kings  county,  (Stuart  v. 
Palmer,  74  N.  Y.  183,)  and  in  two  cases  of  water  rates, — one  in  Brook- 
lyn, and  the  other  in  Long  Island  City,  (Bemsen  v.  Wheeler,  105  N. 
Y.  573,  12  N.  E.  Rep.  564;  In  re  Trustees  of  Union  College,  129  N. 
Y.  308,  29  N.  E.  Rep.  460,)— all  of  which  were  declared  unconstitu- 
tional, for  violation  of  the  doctrine  stated.  In  the  case  of  Remsen 
V.  Wheeler,  supra,  at  page  678, 106  N.  Y.,  and  page  565, 12  N.  E.  Rep., 
the  court  said: 

"We  are  of  opinion  that  the  assessments  for  water  rents  were  invalid,  and 
that  the  sales  nnder  the  same  were  whoUy  unauthorized  and  iUegal.  In  the 
dty  of  Brooklyn  there  was  a  'system  of  water  works  and  a  board  of  water 
commissioners;  and  section  24,  e  396,  of  the  Laws  of  1859  provides  as  fol- 
lows: The  said  water  board  shaU,  in  every  year,  by  resolution,  fix  the  pnce 
wlilch  shaU  be  assessed  *  *  *  upon  every  vacant  lot  situated  upon  any 
street,  lane,  aUey,  or  court  through  or  into  which  distributing  pipes  shall 
have  been  laid,  until  the  bonds  issued  for  the  construction  of  the  said  wortu, 
with  the  interest  thereon,  shall  have  been  paid;  and  thereafter  they  ahaU 
l>e  adjusted  so  as  to,  with  other  provisions  of  this  act  for  income  from 
said  works,  meet  the  expense  of  repairs,  maintenance,  and  extension  of  said 
works.  *  *  *  Such  sums,  so  assessed,  together  with  percentages  for  de- 
faults, *  *  *  Shan  be  a  lien  upon  the  said  premises  respectively,  and  the 
same  may  be  conected  and  enforced  in  the  same  manner  as  taxes  are 
collected  and  enforced  agahist  land  in  said  dty.'  The  lots  of  the  plaintiffs 
were  vacant,  and  hence  were  assessed  and  assessable  for  water  rates  under 
this  section.  As  no  use  of  the  water  could  be  made  upon  vacant  lots,  it  m^ist 
have  been  intended  that  whatever  assessment  was  made  upon  them  under 
this  section  was  to  be  apportioned  according  to  the  value  of  the  lots,  or  the 
benefits  to  them,  or  the  cost  of  bringing  the  water  to  them  respectively* 
v.22N.Y.8.no.4 — 34 
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*  *  *  Therefore,  in  regard  to  the  impositioii  of  these  aflsessmentBp  as  In 
reference  to  the  Imposition  of  other  assessments  and  taxes,  the  lot  owners 
were  entitled  at  some  stage  of  the  proceeding  to  a  notice  and  an  opportunity 
to  l>e  heard;  and,  nnless  the  law  gives  them  the  right  to  notice,  and  an 
opportunit^r  of  being  heard  before  the  board  which  was  anthoiized  to  Im- 

eose  the  assessment,  it  was  unconstitational  and  void,  for  the  reason  given 
I  Stuart  V.  Palmer,  supra.'' 

The  reason  for  requiring  notice  to  the  taxpayer  before  levying  a 
tax  or  assessment  on  his  property  is  that  such  a  charge  once  regu* 
larly  confirmed  is  final  and  conclusive  against  him.  That  reason 
does  not  apply  to  water  rents  in  the  city  of  New  York,  against  im* 
proved  property  on  which  water  is  used,  because,  as  will  be  seen 
presently,  the  property  owner  supplied  with  water  knows  before- 
hand what  it  is  to  cost,  and  if  any  error  or  overchai^e  Is  made  in 
his  biQ  it  may  be  corrected.  The  charge  upon  persons  and  their 
property  for  supplying  them  with  water,  and  commonly  known  as 
''water  rent,"  is  not  in  its  inception  either  a  tax  or  assessment  For 
the  early  statutes  in  regard  to  the  department,  see  Valentine's  Laws, 
relating  to  the  city,  and  Davies  &  Hoffman's  Laws,  relating  thereto. 
Prior  to  the  year  1842,  the  sources  of  water  supply  to  the  city  of 
New  York  were  wells, — the  old  Tea  Pump  and  the  Manhattan  Water- 
works, in  Beade  street.  By  a  popular  vote  in  1835,  (under  Laws  1834, 
c.  256,)  it  was  determined  to  supply,  at  the  expense  of  the  munici- 
pality, the  city  of  New  York  ¥nith  water  from  the  Croton  river,  and 
on  July  4,  1842,  the  plans  adopted  to  that  end  had  so  far  matured 
that  water  from  the  Croton  river  was  used  in  the  city.  The  work 
was  not  completed  until  1845.  The  money  to  execute  this  work 
was  raised  by  the  issue  of  bonds,  and  was  a  city  debt  Laws  184L 
c.  306.  Chief  among  the  objects  of  introducing  the  water  into  the 
city  were  to  easier  extinguish  fires,  (a  want  emphasized  by  the  fire 
of  1835,)  and  the  supplying  water  to  the  citizens  for  domestic  use. 
In  1849  a  law  was  passed  (Laws  1849,  c.  383)  creating  the  Croton 
aqueduct  department,  which,  among  other  things,  provided  (section 
18)  that  the  common  council  should  by  ordinance  establish  a  scale 
of  annual  rents  for  supply  of  water,  to  be  called  "regular  rents,** 
and  apportioned  to  the  different  classes  of  buildings  in  said  cit^ 
in  reference  to  their  dimensions,  values,  exposure  to  fires,  ordi- 
nary use  for  dwellings,  stores,  shops,  private  stables,  and  other  pur- 
poses, number  of  families,  etc.;  such  regular  rents  to  be  collected 
^'from  the  owners  or  occupants  of  all  such  buildings''  as  should  be 
situated  upon  lots  adjoining  any  street  or  avenue  in  which  distribut- 
ing pipes  should  be  laid,  and  from  which  they  could  be  supplied  with 
water,  and  said  regular  rents  should  become  a  charge  and  lien  upon 
such  houses  and  lots.  Section  26.  Bents  in  arrear  were  to  be  col- 
lected by  sale  of  the  property.  Section  28.  This  law  took  effect  for 
collecting  rents  on  tiie  1st  of  May  in  the  year  after  the  common 
council  determined  to  carry  its  provisions  into  effect,  and  for  the 
transmutation  of  unpaid  rents  into  a  direct  tax  on  the  buildings. 
This  has  been  substantially  the  law  ever  since,  and  it  seems  worthy 
of  remark  that  its  provisions  have  been  submitted  to  for  a  period  of 
nearly  half  a  century,  and  now  for  the  first  time  the  court  is  ieisked 
to  declare  the  law  unconstitutional.     Courts  will  hesitate  to  do  fhia. 
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and  will  do  it  only  upon  reaaoiiB  the  most  palpable  and  unanswera- 
ble. See  3  Amer.  &  £ng.  Enc.  Law,  674;  Laws  1851,  c.  298;  Laws 
1853,  c.  579;  Laws  1854,  c.  336;  Oonsolidation  Act,^  §  350,  as  amended 
by  Acts  1887,  c  659.  By  this  amendment  the  regulation  of  water 
rents  is  under  the  supervision  of  the  commissioner  of  public  works. 
That  the  legislature  denominates  the  making  the  rent  or  charge  a 
''transmutation  into  a  direct  tax,''  shows  that  the  legislature  under- 
stood the  rent  was  not  in  its  inception  a  ''tax,''  though  sometimes 
carelessly  called  by  that  name.  As  regards  water  rents,  the  city  oc- 
cupies the  position  of  a  merchant  with  commodities  for  sale.  It  col- 
lects a  quantity  of  water,  provides  means  for  its  distribution,  fixes 
a  rate  at  which  it  wlQ  supply  with  water,  and  proclaims  that  all  re- 
quiring water  can  have  it  at  that  rate.  The  city  does  for  water 
what  the  gas  companies  do  for  gas.  The  legislature  has  the  right 
to  declare  that  an  indebtedness  for  water  rent  shall  be  a  lien,  and 
that  the  property  may  be  sold  to  satisfy  that  lien,  equally  as  it  de- 
clares the  wages  of  a  mechanic  a  lien,  and  that  the  property  may  be 
sold  to  pay  that  lien.  This  is  a  law  of  which  every  one  must  be  pre- 
sumed to  have  notice.  No  one  can  use  water  and  say  he  did  not 
know  he  was  to  pay  for  it  It  cannot  be  answered  that  in  the  case 
of  a  mechanic's  lien  the  property  cannot  be  sold  until  after  a  judg* 
ment.  The  judgment  is  only  to  settle  the  amount;  but  the  legis- 
lature might  have  ordered  a  sale  without  such  a  judgment,  as  it  au- 
thorizes the  foreclosure  of  a  mortgage  lien  by  advertisement  with- 
out suit.  It  may  be  said,  what  remedy  has  the  property  holder  to  * 
rectify  any  exces^ve  or  erroneous  charge?  The  commissioner  of  pub- 
lic works,  who  makes  the  charges  for  water  rent,  has  authority  to 
correct  any  excessive  or  erroneous  charge,  and  it  is  expressly  pro- 
vided that,  after  the  return  to  the  derk  of  arrears  of  the  delinquent 
water  renter,  the  i»resident  of  the  water  bureau  may  give  the  proper^ 
ty  holder  a  certificate  stating  the  excess  or  error,  which  the  clerk  of 
arrears  is  bound  to  respect  and  allow.  Laws  1853,  c  579,  §  9,  as 
amended;  Laws  1864,  c  335,  §  1;  Consolidation  Act,  §  921. 

If  it  is  urged,  further,  that  the  property  holder  may  omit  to  point 
out  any  excess  or  error,  what  then?  If  the  charge  for  water  is 
erroneous,  two  remedies  are  open  to  him, — ^he  may  bring  a  suit  to 
determine  the  lien  or  its  amount;  or  he  may  allow  his  property  to 
be  sold,  and  then  defend  himself  from  the  lease  given  on  sale,  on  ihe 
ground  that  the  property  was  sold  for  more  than  was  due.  In  this 
case  there  was  no  pretense  that  the  amount  charged  was  excessive, 
and  the  lease  is  presumptive  evidence  that  all  the  i»oceedings  re- 
specting the  lien  were  regular,  and  the  amount  correct.  It  is  essen- 
tial to  a  right  understanding  of  the  character  of  a  "water  rent" 
and  extra  charges  in  New  York,  and  to  a  perception  of  its  difference 
from  the  water  rents  adjudicated  upon  in  the  cases  of  Stuart  y. 
Palmer,  Bemsen  v.  Wheeler,  and  In  re  Trustees  of  Union  College,  to 
mark  how  in  New  York  the  rents  and  extra  charges  are  imposed, 
and  how  they,  in  fact,  amount  to  a  contract  between  the  authori- 
ties and  the  consumers:    (1)  The  commissioner  of  public  works  is  to 

'Laws  1882,  c  410. 
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establish  a  scale  of  rents  for  the  supply  of  water;  (2)  rents  to  be 
collected  in  manner  provided  by  law;  (3)  rents  to  be  apportioned 
to  different  buildings  in  reference  to  their  dimensions,  valuos,  ex- 
posure to  fire  and  uses,  etc.,  or  consumption  of  water,  as  near  as  may 
be  practicable;  (4)  all  extra  charges  to  be  included  in  water  rents: 
(5)  water  rents  to  become  a  lien  upon  the  buildings  upon  which  im- 
posed; (6)  such  rents  to  be  collected  from  the  owners  or  occupants 
of  all  such  buildings  which  shall  be  situated  upon  lots  adjoining 
any  street  or  avenue  in  which  distributing  pipes  are  laid,  and  from 
which  they  can  be  supplied  with  water;  (7)  no  charge  to  be  made 
in  any  building  in  which  a  water  meter  shall  be  placed.  Consolida- 
tion Act,  §  352. 

The  water-meter  system  was  intended  to  measure  the  water  con- 
sumed, that  the  owner  or  occupant  might  pay  for  the  quantity 
actually  used  on  the  premises, — ^no  more.  The  present  suit  relates 
to  water  rents  of  1880  and  1881,  but  the  law  is  substantially  the 
same.  The  commissioner  of  public  works  established  a  scale  of 
rents.  A  printed  copy  was  used  at  the  trial.  The  scale  is  for  buQd- 
ings  from  16  to  50  feet  wide,  and  of  1,  2,  3,  4,  or  5  stories  high. 
Tenements  wider  than  50  feet  are  the  subject  of  special  contract 
Then  there  are  exta*a  charges  for  extra  families,  for  bakeries,  barber 
shops,  bathing  tubs,  building  purposes,  cows,  fish  stands,  stables, 
hotels,  laundries,  liquor  saloons,  etc;  and  then,  on  page  6  of  the 
scale,  all  matters  not  mentioned  are  reserved  for  special  contract 
Next  observe  the  jealous  care  with  which  the  authoritities  in  charge 
guard  the  Croton  water  from  use  by  any  one,  unless  by  contract  with 
them.  No  one  without  a  permit  can  use  the  water.  Plumbers  are 
required  to  be  licensed,  and  to  licensed  plumbers  only  are  permits 
given  to  tap  the  Croton  water  pipes,  (see  applications  for  license  and 
Ucense  Nos.  1  and  2.)  Before  a  building  can  be  erected  in  New  York, 
plans  must  be  filed  with  the  building  bureau.  So  soon  as  this  is 
done,  the  water  register  sends  notice  to  the  owner  or  builder  to  get 
a  permit,  (see  forms  of  notices  3  and  4.)  Those  wanting  water  send 
an  application  for  tapping  pipes,  (see  form  5.)  K  application  is 
granted;  a  permit  issues,  with  rules  indorsed,  (see  forms  6  and  7.) 
The  rules  printed  on  permits  are  notice  to  water  takers.  Laws  1849, 
c.  383,  §  27.  Plumbers  are  required  to  make  a  monthly  return  of 
work  done  affecting  Croton  water,  (form  8.)  Persons  failing  to  pay 
for  water  supplied  are  notified  that,  unless  paid,  water  will  be  cut 
off,  (form  9.)  It  will  be  observed  that  every  step  is  taken  upon  the 
supposition  that  tlie  authorities  are  not  levying  a  tax,  but  supplying 
water  upon  the  application  of  owners  or  occupants  of  houses  or  own- 
ers of  horses  or  cows,  or  bakeries  or  barber  shops,  who  are  apprised 
by  the  scale  of  the  rate  of  charge,  which  is  an  implied  contract,  and, 
where  so  not  apprised,  the  matter  is  the  subject  of  special  contract 
The  city  might,  without  any  law,  say,  ''We  will  not  supply  water 
except  at  certain  rates,"  and  the  legislature  may  say  that  the  price 
of  water  so  furnished  shall  be  a  lien  enforceable  by  sale,  as  in  the 
case  of  foreclosure  by  advertisement.  It  is  apparent  from  this  that, 
although  the  language  of  the  law  (Consolidation  Act,  §  350)  is  that 
rent  shall  be  collected  from  ''all  such  buildings  which  shall  be  situated 
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«pon  lots  adjoining  any  street  or  avenue  in  which  distributing  water 
pipes  are  laid,  and  from  which  they  can  be  snpplied  with  water,'' 
rents  are  charged  only  to  buildings  actually  supplied  with  water. 
No  water,  no  rent.  The  law  admits  of  that  construction;  and,  if  it 
shall  be  deemed  material  as  affecting  the  constitutionality  of  the 
statute,  it  will  certainly  be  construed  in  a  sense  which  will  uphold 
the  law,  (vide  ut  infra.) 

It  will  be  observed  from  the  preceding  that  our  water  system  has 
been  one  of  steady  and  satisfactory  growth,  until  it  has  become  one 
of  the  most  important  and  best  regulated  of  the  kind  in  Americab 
It  is  no  longer  an  experiment,  but  a  fixed  and  permanent  institu- 
tion. The  parts  of  the  acts  condemned  in  the  three  cases  before 
cited  find  no  counterpart  in  the  law  relating  to  New  York  city. 
They  formed  the  worst  kind  of  a  star  chamber  system.  No  house, 
no  water,  no  benefit;  but  an  arbitrary  tax  every  year  on  vacant 
Iot&  No  notice,  but  prompt  sales  for  arrearages  f oUowed  by  clan- 
destine leases.  The  whole  thing  was  wrong  from  its  inception  to 
the  end.  In  New  York  city  the  gj^tem  is  matured,  been  long  tried, 
and  is  well  understood.  It  needs  no  stronger  recommendation  than 
the  acquiescence  and  approval  of  nearly  Imlf  a  century.  The  con- 
clusion reached,  after  a  careful  examination  of  the  different  acts^ 
^yst^ns,  and  authorities,  is  that^  where  water  is  actually  used  on 
premises  in  the  city  of  New  York,  the  wator  rent,  if  not  paid,  may  be 
carried  into  the  tax  of  the  following  year,  and  its  payment  enforced 
by  li^i  and  sale,  like  ordinary  taxes  or  assessments;  but^  where  the 
water  is  not  so  used,  no  contract  obligation  by  the  owner  to  pay 
is  to  be  implied,  and  the  charge  becomes  nothing  more  nor  less  than 
an  involuntary  tax  imposed  without  legal  notice  to  the  landowner 
or  '^due  process  of  law,"  and  the  jyroceedings  to  enforce  payment  by 
means  of  a  statutory  lien  and  sale  of  the  proi)erty  are,  in  conse- 
quence, unconstitutional  and  void  under  existing  acts,  and  that  a 
sale  for  taxes  or  assessments  is  vitiated  which  includes  in  it  IMs 
objectionable  feature.  People  v.  Hagadom,  104  N.  Y.  516,  10  N. 
E.  Rep.  891.  In  the  present  instance,  it  will  be  inferred,  under  the 
presumptions  expressly  created  by  the  statute,  and  under  those 
applicable  to  public  officers,  that  water  was  used  on  the  premises 
in  question,  for  they  were  improved  and  occupied,  and  that  there 
was  an  implied  contract  by  the  owner  to  pay  the  rent  therefor,  and 
that  the  lien  created  in  favor  of  such  charge  and  the  sale  authorized 
therefor  were  the  proper  exercise  of  legislative  power.  No  attempt 
has  been  made  to  levy  any  impost  on  'Vacant  lots,"  in  respect  to 
which  there  could  be  no  implied  contractual  obligation  to  pay. 
Such  a  charge  would  in  its  very  nature  be  that  of  a  direct  tax  or 
assessment  imposed  under  color  of  the  taxing  power,  and  the  person 
whose  property  was  to  be  affected  thereby  worQd  be  entitled  to  some 
form  of  notice  and  an  opportunity  of  beii^  heard  before  the  system 
could  receive. judicial  sanction  as  "due  process  of  law."  Notice,  or 
at  least  the  means  of  knowledge,  is  an  essential  element  of  every 
proceeding  which  affects  the  rights  or  property  of  persona  Overing 
V.  Poote,  65  N.  Y.  277;  In  re  Union  El.  R  Co.,  112  N.  Y.  at  page  75, 
19  N.  E.  Bep.  664.     Any  such  tax  would  be  open  to  the  fundamental 
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objection  urged  by  the  defendants;  but  tiiat  feature  m  wanting  ui 
the  present  instance,  and  the  objection  is  therefore  without  merit 
The  system  prevailing  in  the  city  of  New  York,  of  which  quite  a 
history  has  been  given,  is  so  imlike  the  one  condemned  by  Judge 
Pinch  that  a  distinction  in  reference  to  improved  property  in  which 
water  is  used  may  readily  be  drawn  in  favor  of  the  city  of  New 
York,  and  its  time-honored  system  upheld  as  free  from  all  taint  of 
unconstitutionality.  The  courts  possess  the  power,  and  it  is  their 
duty,  when  a  law  is  unconstitutional,  to  declare  it  to  be  so.  They 
will,  however,  be  careful  not  so  to  declare  it,  except  the  case  be 
very  clear.  People  v.  Albertson,  55  N.  Y.,  at  pietge  54;  Kerrigan  v. 
Force,  68  N.  Y.  381.  Every  laudable  means  are  employed  to  uphold 
laws,  and  avoid  the  consequences  of  declaring  them  unconstitutional. 
Thus,  there  is  a  rule  that,  if  a  statute  is  susceptible  of  a  construction 
which  will  rend^  it  valid  within  a  constitutional  limitation,  the  courts 
must  so  construe  it  Sage  v.  City  of  Brooklyn,  89  N.  Y.  189;  and  see 
Roosevelt  v.  €k>dard,  52  Barb.  533.  Where  a  statute  is  capable  of 
two  constructions,  both  equaUy  reasonable,  one  of  which  wiU  render 
it  valid,  the  other  void,  courts  will  adopt  the  former.  People  v. 
Terry,  108  N.  Y.  1, 14  N.  E.  Rep.  815.  Again,  where  part  only  of  the 
statute  or  section  is  unconstitutional,  tlmt  part  only  is  void,  unless 
the  other  provisions  are  so  dependent  and  connected  with  that  which 
is  void  that  it  cannot  be  presumed  that  the  legislature  would  have 
enacted  the  one  without  the  other.  Duryee  v.  Mayor,  96  N.  Y.  477; 
Peojde  V.  Kenney,  Id.  294.  If,  when  the  unconstitutional  part  is 
stricken  out,  the  remainder  is  complete  in  itself,  and  the  legislative 
intent  can  be  executed,  it  must  be  retained,  though  they  are  both  in 
the  same  section.  People  v.  Kenney,  supra;  Lawton  v.  Steele,  119 
N.  Y.  226,  23  N.  E.  Rep.  878.  A  long  and  uninterrupted  practice 
under  a  statute  is  regarded  as  good  evidence  of  its  construction 
(Power  V.  Village,  26  Hun,  282;  In  re  Washington  St  A.  &  P.  R.  C5o., 
115  N.  Y.  442,  22  N.  E.  Rep.  856)  upon  the  elementary  principle  of 
contemporaneous  and  practical  construction,  (Oooley,  Const.  Lim. 
[Sd  Ed.]  67.) 

We  now  proced  to  the  next  inquiry.  The  statute  provides  that 
'^all  such  leases  shall  be  presumptive  evidence  that  the  sale  and  aU 
proceedings  prior  thereto,  from  and  Including  the  assessment  or 
taxes  or  Oroton  water  rent  and  all  notices  required  by  law  to  be 
given  previous  to  the  expiration  of  two  years  allowed  to  redeem, 
were  regular,  and  according  to  the  provisions  of  the  statute.^'  Con- 
solidation Act,  §  941.  The  power  of  the  legislature  to  change 
the  common-law  rule  of  evidence  is  undoubted.  People  v.  Turner, 
117  N.  Y.  227,  22  N.  E.  Rep.  1022.  This  law,  therefore,  shifts  the 
burden  of  proof  from  the  tax  lessee  to  the  person  assailing  the  lease, 
and  such  assailing  party  is  bound  to  establish  by  satisfactory  evi- 
dence the  illegality  or  defect  which  vitiates  and  renders  the  lease 
void.  Colman  v.  Shattuck,  62  N.  Y.  358;  Lott  v.  De  Graw,  30  Hun, 
417.  The  defendants,  in  assuming  this  burden,  object  to  the  pub- 
lished notice  of  redemption,  in  that  it  does  not  fix  a  ^^day  certain** 
on  which  the  owner  was  obliged  to  redeem,  and  cite  Willis  v.  Gehlert, 
84  Hun,  666,  and  Donahue  v.  O'Conor,  45  N.  Y.  Super.  Ot  278^  to 
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mstain  their  objection.  In  those  cases  it  was  held  that  published 
notice  requiring  redemption  "on,  by,  or  before  a  stated  time''  is  not 
sufficient,  because  the  statute  requires  that  "a  day  certain^'  shall  be 
specified  in  the  notice,  and  that  notice  in  the  form  suggested  is  in  no 
sense  a  compliance  with  this  requirement  These  decisions  are 
technical  in  the  extreme,  and  hardly  in  keeping  with  the  rule  that 
substantial  compliance  with  the  statute  providing  for  the  imposi- 
tion of  taxes  in  all  matters  of  substance  designed  for  the  protection 
of  the  taxpayer  is  sufficient,  (Westfall  v.  Preston,  49  N.  Y.  340; 
Parish  v.  Golden,  35  N.  Y.  462;  Buffalo  &  8.  L.  R  Co.  v.  Board  of 
Supers  of  Erie  Co.,  48  N.  Y.  93;)  nor  with  the  maxim  that  that  is  cer- 
tain which  may  be  made  certain, — ^''certum  est  quod  certum  reddi 
potest,"  (Co.  Litt  45;  1  Bouvier,  p.  214,  subd.  3.)  They  are  in  ac- 
cordance with  Tiews  announced  by  some  of  the  courts, — ^that  where 
a  statute  strips  an  indiyidual  of  his  property,  or  in  any  way  affects 
the  same,  its  requirements  must  be  strictly  complied  with  to  enable 
parties  purchasing  to  acquire  a  title,  and  that  these  cannot  in  the 
slightest  degree  be  dispensed  with.  Adrionce  v.  McCafferty,  2  Rob. 
(X.  Y.)  155;  People  v.  Hagadorn,  104  N.  Y.  516,  10  N.  E.  Rep.  891. 
On  the  other  hand,  the  late  Chief  Justice  Treat,  in  Atkins  t.  Hinman, 
2  Oilman,  452,  456,  said: 

'Techniccil  objections  are  generaUy  insisted  on,  and  haye,  in  some  in- 
stances, been  countenanced  by  the  courts.  They  proceed  from  a  one-sided 
Tlew  of  the  subject.  Hie  aUegation  that  the  land  is  sacrificed  fbr  a  trllie, 
and  a  purchaser  is  acquiring  acres  for  cents,  is  alone  regarded,  whUe  the 
obligations  of  the  taxpayer  and  the  rights  of  the  goyemment  are  not  con- 
sidered. If  the  proceedings  under  these  laws  are  to  be  subjected  to  mere 
technical  tests,  taxes  wm  remain  unpaid,  individuals  will  cease  to  bid  at 
sales,  and  thus  the  principal  objects  of  the  laws  may  be  frustrated.  But  if, 
on  the  other  hand,  by  the  application  of  reasonable  rules,  some  assurance 
is  given  that  the  titles  wiU  be  sustained,  the  taxes  will  be  generaUy  paid, 
the  competition  at  the  biddings  wiU  be  increased,  and,  instead  of  whole 
tracts  of  land  being  sold  to  pay  the  taxes  due  upon  them,  smaU  portions 
only  wm  suffice." 

These  views  seem  considerate,  as  well  as  weighty,  and  merit  reflec- 
tion. The  decisions  before  cited  in  regard  to  the  insufficiency  of 
the  published  notice  to  redeem  would  be  conclusive  here  but  for  the 
fact  that  the  notice  published  in  this  instance  is  entii^dy  different 
from  those  held  to  be  insufficient.  The  property  sold  is  in  the  Nine- 
teenth ward,  and  the  published  notice  stated  that  property  situated 
In  the  "Nineteenth  and  Twenty-second"  wards  were  sold  for  these 
taxes  December  28,  1886,  and  that  redemption  must  be  made  "on  or 
before  the  expiration  of  two  years,'^  which,  as  to  property  in  the 
"Nineteenth  and  Twenty-second"  wards,  was  specifically  stated  to 
be  the  "28th  of  December,  1888."  The  very  object  of  the  change 
of  phraseology  was  to  obviate  the  objections  sustained  as  to  the 
former  notices,  which  were  condemned  in  the  cases  mentioned. 
Hiub,  the  published  notice  complied  not  only  substantially,  but  lit- 
erally, with  the  law,  in  specifying  a  "day  certain"  on  which  redemp- 
tion was  required.  The  fact  that  the  purchaser  did  not  pay  in  the 
amount  of  the  bid  on  the  day  of  the  sale  is  of  no  consequence.  The 
eertiflcate  dates  from  the  day  of  sale,  draws  interest  from  that  day. 
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and  the  time  to  redeem  starts  from  that  time.  People  y.  Cady,  105 
N.  Y.  305, 11  N.  E.  Rep.  810. 

The  remaining  question  is  whether  the  comptroller's  certificate  is 
conclusive,  presumptive,  or  any  evidence  of  the  service  of  the  notice 
to  redeem.  Until  a  lease  is  delivered,  all  the  acts  required  to  be  done 
are  performed  by  the  city  officials.  After  the  delivery  of  the  lease 
to  the  purchaser,  one  act  is  required  to  be  performed  by  him.  He 
is  to  serve  upon  the  occupant  and  owner  a  notice  that  he  holds  the 
lease,  and  requires  them  to  redeem  within  six  months.  Consolidation 
Act,  §  943.  The  notice  is  to  be  served  personally,  or  by  leaving 
at  the  dwelling  house  of  the  occupant  or  owner,  with  a  person  of 
suitable  age  and  discretion  belonging  to  his  or  her  family.  Id.  § 
944.  The  purchaser,  to  complete  his  title,  shall  file  with  the  derk 
of  arrears  an  affidavit  of  service,  with  a  copy  of  the  notice  attached. 
Id.  §  945.  If  comptroller  shall  be  satisfied  by  such  affidavit  that  the 
notice  has  been  duly  served,  and  if  there  has  been  no  redemption, 
he  (the  comptroller)  shall,  under  his  hand  and  seal,  certify  to  the 
fact,  and  the  conveyance  (lease)  shall  thereuix)n  become  absolute, 
and  the  owner  be  barred  of  all  right    Id.  §  946. 

It  is  contended  by  the  plaintiff  that  the  certificate  of  the  comp- 
troller is  a  judicial  act,  in  the  nature  of  a  judgment,  and,  whether 
his  determination  be  correct  or  not,  it  is  conclusive,  (People  v.  Chapin, 
104  N.  Y.  100, 10  N.  E.  Bep.  141;  Id.,  103  N.  Y.  635,  8  N.  E.  Eep.  368; 
Howland  v.  Eldredge,  43  N.  Y.  461;)  that  in  the  western  states 
the  certificate  is  given  by  the  county  court,  and  is  not  open  to  attack 
collaterally,  (Burroughs,  Tax'n,  §  116;  Wallace  v.  Brown,  22  Ark. 
118;  Hunt  v.  McFadgen,  20  Ark.  277;)  that  it  is  similar  to  proceed- 
ings in  rem,  and  conclusive  as  to  all  persons,  (Parker  v.  Overman, 
18  How.  140;  Payne  v.  Danley,  18  Ark.  444;  Wallace  v.  Brown  and 
Hunt  V.  McFadgen,  supra.)  !bi  other  words,  the  plaintiff  contends 
that  the  certificate  can  be  attacked  only  on  a  direct  bill  filed  for  the 
purpose  of  setting  it  aside,  and  until  vacated  by  such  direct  proceed- 
ing it  cannot  be  otherwise  questioned.  The  statute  does  not  declare 
that  the  certificate  shall  be  conclusive  evidence  of  the  facts  therein 
set  forth,  or  even  presumptive  evidence  thereof,  and  the  evident  in- 
tention was  to  leave  the  question  of  service  by  the  purchaser  of  the 
notice  to  redeem  provable  by  common-law  evidence  only.  The  pre- 
sumptions attaching  to  Uie  other  proceedings  by  force  of  the  stat- 
ute,  and  the  general  presumption  that  public  officers  do  their  duty, 
(Lawson  v.  Pinckney,  40  N.  Y.  Super.  Ot  187;  MandeviUe  v.  Revn- 
olds,  68  N.  Y.  528;  Wood  v.  Morehouse,  45  N.  Y.  369;  Finlay  v. 
Cook,  54  Barb.  9,)  attach  here,  but  only  to  the  extent  that  redemp- 
tion had  not  been  made,  and  that  the  comptroller  was  satisfied  by 
the  affidavit  presented  that  proper  service  of  the  written  notice  to 
redeem  had  been  made.  While  it  is  true  that  the  statute  allowing 
time  for  redemption  exists  by  favor  of  the  legislature,  and  not  as  of 
right,  it  must,  while  in  force,  be  regarded,  according  to  its  purpose 
and  intent,  as  an  additional  safeguard  to  llie  owner,  who  was  not  to 
be  deprived  of  his  property  untH  all  the  terms,  conditions,  and  re- 
quirements of  the  statute  were  substantially  complied  with.  The 
certificate  of  the  comptroller,  even  if  regarded  as  a  judicial  act,  is 


Digitized  by 


Google 


Super.  Ct.N.Y.]  Hennessey  r.  volkenino.  587 

not  of  that  final  character  which  concludes  the  defendant;  for  it 
is  a  fundamental  rule  that  in  all  judicial  or  quasi  judicial  proceed- 
ings, whereby  the  citizen  may  be  deprived  of  his  property,  he  shall 
have  notice  and  an  opportunity  of  a  hearing  before  the  proceed- 
ings can  become  effectual.  The  court,  in  People  y.  Soper,  7  N.  Y^ 
at  page  431,  said: 

'There  Is  notliing  which  our  law  denounces  more  expUdfly  than  an 
adjudication  of  the  rights  of  a  party  without  oflPering  him  an  opportunity  of 
being  heard  in  hla  defense." 

Indeed,  notwithstanding  the  certificate,  the  landowner  has  the 
right  to  prove  that  redemption  had,  as  matter  of  fact,  been  made, 
or  that  no  affldavit  whatever  had  been  presented  to  the  comptroller, 
or  that  the  one  upon  which  he  acted  was  false  in  material  respects. 
In  Smith  v.  Buhler,  121  N.  Y.  213,  24  N.  E.  Bep.  11,  arising  upon  the 
very  same  statutory  provisions  that  the  case  at  bar  is  founded  on, 
{chapter  381,  Laws  1871,)  Finch  J^  delivering  the  opinion  of  the 
court,  said: 

"Due  service  uuon  the  owner  of  a  notice  to  redeem  Is  made  essential  to 
the  right  of  the  purchaser  to  have  his  lease  from  the  comptroller  made 
absolute.  UntU  then  the  lessee,  as  against  the  owner,  obtains  no  title,  and 
has  only  an  imperfect  or  inchoate  right  which  may  ripen  into  one.  That  . 
notice  is  for  the  protection  of  the  owner,  and  to  give  him  a  final  opportunity 
to  save  his  title  from  destruction.  It  is  to  him  the  most  important  step  in 
the  proceeding  upon  which  he  has  a  right  to  rely,  and,  since  its  result  is 
to  finaUy  divest  his  title,  must  be  taken  in  strict  accordance  with  the 
statute." 

In  People  v.  Walsh,  87  N.  Y.  481,  it  was  held  in  a  summary  pro- 
ceeding to  recover  possession  of  land  in  the  city  of  Brooklyn,  claimed 
under  a  tax  sale,  that  service  of  the  notice  required  by  the  statute 
must  be  proved  by  competent  common-law  evidence,  and  that  a  copy 
6f  the  notice  with  an  affldavit  of  the  service  thereof  is  not  sufficient 
Earl,  J.,  said: 

•There  is  nothing  in  the  statutes  of  1854  or  1802,  which  are  the  same  in 
substance  as  the  sections  in  the  consolidation  act,  or  in  any  other  statute, 
mailing  the  affidavit  of  the  service  of  notice  evidence  of  such  service  in 
any  court  or  judicial  proceeding.  It  was  required  to  be  made  and  filed  for 
purpose  of  making  record  evidence  sufBciently  reliable  for  all  purposes. 
The  tax  coUector,  mider  section  29,  above  recited,  could  rely  upon  it  when 
the  owner  or  other  person  came  to  redeem  premises  from  the  sale.  Sec^ 
tion  27  required  that  the  notice  should  be  served  before  the  owner  could  be 
divested  of  his  title,  and  a  person  claiming  under  a  tax  sale  must  show  the 
service  of  the  notice  by  competent  evidence.  Upon  the  trial  before  the 
Justice,  the  appellant  put  in  evidence  a  copy  of  the  notice  and  the  affldavit 
attached  thereto,  but  gave  no  other  evidence  or  proof  of  the  service.  That 
was  not  sufficient  The  service  of  the  notice  should  have  be^i  proved  by 
common-law  evidence.  So  far  as  I  have  been  able  to  discover,  such  has 
been  the  rule  uniformly  applied  in  analogous  cases,  [citing  several  authoil- 
tles.1  Ex  parte  affidavits  are  evidence  in  judicial  proceedings  only  as  some 
law  has  declared  them  to  be  evidence,  and  they  are  not  evidence  of  any 
facts  stated  in  them,  unless  some  law  makes  them  such.  As  shown  above^ 
it  is  plain  that  the  affidavit  required  by  section  2S  can  answer  a  purpose, 
without  holding  that  it  is  a  substitute  for  common-law  evidence  of  the  ser- 
vice of  notice,  and  hence  the  claim  is  not  well  founded  that  the  statute  re- 
quiring the  affidavit  is  useless,  unless  it  is  held  to  furnish  evidence  of  the 
service  in  any  and  all  Judicial  proceedings.  This  construction  can  ordi- 
narily lead  to  no  great  inconvenience,  because  the  person  making  the  service 
«f  notice  can  be  caUed  as  a  witness,  and  the  proof  of  service,  if  de^drable,. 
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could  be  perpetuated  under  the  laws  relating  to  perpetuating  evidence; 
and,  if  the  afiidavlt  ought  to  be  dther  concKusiye  or  prima  facie  evidence  of 
the  service  of  notice,  the  legislature  can  be  appealed  to  so  to  declare/' 

The  Bevised  Statutes  in  regard  to  the  sale  of  lands  for  taxes  by 
the  state  comptroller  are  substantiallj  the  same  as  those  we  hare 
been  considering,  for  service  of  notice  to  redeem.  In  Gaolkins  v. 
Chamberlain,  22  Wkly.  Dig.  93,  the  court  said: 

"It  was  not  intended  that  a  certificate  in  compliance  with  section  7S 
^ould  be  received  as  prima  fade  evid^ice  of  the  facta  required  to  be  done 
by  the  grantee  in  a  litigation  over  title  to  land.  Service  to  redeem  should 
have  been  proved  by  common-law  evidence.** 

The  two  last  cases  demonstrate  that  though  an  affidavit  of  service 
of  notice  to  redeem  may  be  pro][>er  for  some  purposes,  such  as  satis- 
fying the  comptroller  sufficiently  for  him  to  give  his  certificate,  yet, 
when  the  matter  comes  to  litigation  in  the  courts  over  the  title, 
it  has  no  weight  as  evidence;  for  in  such  case  the  party  sought  to 
be  affected  by  proof  of  service  of  so  important  a  document  must  in 
every  system  of  jurisprudence  have  an  opportunily  of  cross-examin- 
ing the  witness  at  whose  hands  such  results  are  claimed  to  have 
been  affected.  The  service  of  the  notice  to  redeem  being  one  of  the 
essential  steps  to  divesting,  the  owner's  title  is  in  its  very  nature 
jurisdictional.  Joslyn  v.  Rockwell,  128  N.  Y.  834,  28  N.  E.  Rep.  604 
Where,  therefore^  a  sale  was  made,  and  lease  given  for  the  noni>ay- 
ment  of  taxes  for  the  year  1876,  and  the  notice  served  stated  a  sale 
for  a  tax  of  1874,  held,  that  this  was  not  a  compliance  with  the  pro- 
vision of  the  statute,  and  tiiat  the  lessee  acquired  no  title;  and 
all  this,  notwithstanding  the  certificate  of  the  comptroller  that  he 
was  satisfied  the  proper  notice  had  been  served.  Smith  v.  Buhl^, 
121  N.  Y.  213,  24  N.  E.  Rep.  IL  Where  a  taxpayer  called  upon  the 
proper  officer  for  a  statement  of  all  taxes  due  from  him,  received  a 
statement,  and  paid  all  the  taxes  included  therein,  and  afterwards 
the  land  was  sold  for  nonpayment  of  taxes  in  arrear  at  the  time  the 
statement  was  furnished,  but  which  were  omitted  from  it  by  the 
neglect  of  the  officer  or  his  derk,  the  title  of  the  taxpayer  is  not 
divested  by  the  sale.  People  v.  Registrar,  etc.,  114  N.  Y.  19,  20  N. 
E.  Rep.  611.  The  affidavit  furnished  by  the  lessee  was  not  suffi- 
cient evidence  of  the  fact  of  service.  People  v.  Brown,  55  N.  Y.  180; 
Cagwin  v.  Hancock,  84  N.  Y.  532.  Indeed,  in  People  v.  Chapin,  104 
N.  Y.,  at  page  371,  5  N.  E.  Rep.,  at  page  64,  wherein  the  court  held 
that  the  comptroller  to  an  extent  acted  judicially  in  certain  tax 
matters,  it  disclaimed  all  idea  of  holding  such  a  determination  con- 
clusive.   The  court  said: 

*'The  owner  of  the  land  is  not  a  party  to  the  proceeding,  nor  is  he  per- 
mitted in  this  way  to  test  the  validity  of  the  sale  or  tax.  In  sach  a  con- 
troversy the  purchaser  would  have  an  interest  and  a  right  to  its  protection 
hi  the  courts  by  the  usual  course  of  legal  proceedhigs.  The  statute  con- 
tains no  intimation  of  a  legislative  purpose  to  deprive  him  of  that  ri^t  It 
gives  no  process  to  bring  him  in;  confers  no  power  to  compel  witnesses.  In 
short,  it  creates  no  court;  provides  for  a  single  transacton  to  which  tiie 
comptroUer  and  the  purchaser  are  the  only  parties." 

These  cases  all  demonstrate  that,  while  an  affidavit  may  suffice 
to  satisfy  the  comptroller  and  authorize  his  certificate,  ye^  at  the 
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mon-law  evidence  of  seryice,  of  the  written  notice  to  re- 
t  be  furnished  that  the  propriety  of  it  mig^t  be  tested  by 
a,  and  any  fraud  in  respect  to  the  attempted  service  de- 
l  defeated.  It  was  certainly  not  intended  to  conclude  the 
the  ex  pajrte  affidavit  filed  with  the  comptroller,  whether 
Ise,  or  by  the  certificate  of  that  official  founded  thereon, 
ence  of  the  owner,  and  without  affording  him  any  hearing 
thereon.  No  one  can  be  condemned,  nor  can  his  property 
or  its  title  divested,  without  his  day  in  courts — a  hearing 
dnd, — ^and  an  opportunity  to  defend  against  the  charge 
alculated  to  produce  these  results. 

endants  offered  to  prove  irregularities  in  the  service  of  the 
otice  to  redeem,  fatal  to  the  plaintiff's  case,  and  the  evi* 
\  excluded  under  exception,  upon  the  ground  that  the  cer- 

the  comptroller  was  condusive.  For  this  error  the  ver- 
iYor  of  the  plaintiff  must  be  set  aside,  and  a  new  trial 
rlth  costs  to  abide  the  event.    The  various  objections  have 

gone  over  in  the  hope  that  the  new  trial  may  to  some  ex- 
mplifled  thereby. 


CULLIFORD  V.  OAJDD. 

r  Court  of  New  Yoik  City,  General  Term.    March  6,  1893.) 

WD— Objection  to  Sureties. 

Bspondent  taSla  to  except  within  the  time  allowed  to  the  sureties  on 
irtaUng  for  appeal  to  the  court  of  appeals  from  a  Judgment  of  the 
r  court  of  the  dty  of  New  York,  the  undertaking  becomes  perfect, 
purpoaes  of  the  appeal,  and  a  motion  in  the  lower  court  to  cancel 
ie  for  fraudulent  representatlona  made  by  the  suretiea,  or.  In  the 
Ive,  to  require  them  to  submit  to  an  examination  as  to  their 
itions,  is  properly  denied;  respondent's  remedy,  If  the  drcum- 
of  the  sureties  are  precarious  at  any  time  after  the  undertaking 
ited,  being  under  Ck)de  Oivil  Proc.  §  1306,  providing  for  an  order 
ippellate  court  requiring  a  new  undertaking  In  such  case. 

from  special  term. 

by  Elizabeth  H.  CuUif ord  against  Montgomeiy  Gkidd. 
adgment  for  plaintifT,  defendant  appealed  to  the  general 
TO  the  judgment  was  aflOrmed.  17  N.  Y.  Supp.  457;  18  N. 
208.  He  thereupon  appealed  to  the  court  of  appeals,  and 
undertaking  with  suretieB.  Plaintiff  afterwards  moved 
[  term  to  cancel  the  undertaking  on  account  of  alleged 
t  representations  made  by  the  sureties,  or,  in  the  alter- 
I  require  th^n  to  submit  to  an  examination  as  to  their 
iona  From  an  order  denying  the  motion,  plaintiff  ap- 
Ifirmed. 

before  SEDGWICK,  a  J^  and  DUOBO  and  GILDEB- 
,  JJ. 

^leberg,  for  appellantb 
Harris,  for  respondent 

UBIAM.  As  the  respondent  fafled  to  except  to  sureties 
le  time  allowed,  the  undertaking  became  perfect  for  the 
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purposes  of  the  appeal    The  reason  advanoed  for  the  pla 
f ailnre  to  except  to  the  sureties  does  not  satisfy  us  that  he 
now  be  accorded  an  opportunity  to  examine  them.    If  the  c 
stances  of  the  sureties  are,  at  any  time  after  the  execution 
undertaking,  precarious,  section  1308,  Code  CSvil  Proc,^  sii 
a  way  for  relief.    We  believe  the  order  of  the  special  term 
be  affirmed,  without  costs. 


BBYER  y.  CLARK. 

(Superior  Oonrt  of  New  YoA  City,  Special  Term.   October  24, 

SciT  IN  FoKUA  PAUPERre— When  Allowed— Affidavits. 

Under  Gode  OlvU  Proc.  §  460,  an  application  for  leave  to  sue  b 
pauperis  cannot  be  granted  unless  the  court  is  satisfied  that  plaii 
a  good  cause  of  action;  and  it  should  be  denied  in  an  action  by  a 
for  personal  injuries  caused  by  a  revolying  shaft,  where  the  affid 
two  of  her  fellow  servants  state  that  she  voltmtarlly  placed  he 
the  shaft,  against  their  remonstrances,  and,  when  hurt,  said  it  ' 
own  fault,  and  those  of  two  other  feUow  servants  state  that  aha 
the  shaft  the  day  before,  though  plaintiff  by  her  own  affidavit  pi 
contradicts  them. 

At  chambers.  Action  by  Anna  Beyer,  an  infant,  by  EU 
Beyer,  her  guardian  ad  litem,  against  Thomas  B.  dark,  for  pc 
injuries.  Plaintiff  moved  for  leave  to  sue  in  forma  pauperis 
tion  denied. 

In  opposition  to  the  motion,  defendant  presented  the  affidavits 
girls,  employes  of  defendant,  in  which  they  stated  that  plaintiff  voh 
and  against  their  remonstrances,  placed  herself  on  the  revolving  a 
which  she  was  injured,  saying  that  she  was  going  to  have  a  ride,  an 
she  was  hurt,  said  it  was  her  own  fault  He  also  presented  the  affii 
two  other  employes  of  defendant,  which  stated  that  on  the  day  before 
ddent  plaintiff  sat  on  the  shaft,  and  took  a  ride,  against  thdr  remons 
and  the  affidavit  of  a  man  not  employed  by  defendant,  that,  whoi  ] 
to  the  scene  of  the  accident  after  it  occurred,  he  heard  plaintiff  saj 
all  her  own  fault. 

On  presentation  of  the  affidavits,  McADAM,  J.,  on  October  19,  18 
the  foUowing  memorandum:    ''The  proofii  furnished  by  defendant  a 
and  positive  to  the  effect  that  the  plaintiff  brought  the  injury  upon 
While  the  courts,  on  motions  for  leave  to  sue  in  forma  pauperis, 
inclined  to  go  into  the  merits  of  the  controversy,  the  evidence  of 
of  such  a  convincing  character  that  it  cannot  be  overlooked.    The 
may  reply  to  the  affidavits  of  the  defendant  within  two  days,  and 
tion  will  then  be  decided.'' 

Subsequently  plaintiff,  in  opposition  to  the  affidavits  presented  by 
ant,  filed  her  own  affidavit,  in  which  she  stated  that  in  passing  t] 
her  dress  was  blown  against  it,  and  that  she  did  not  voluntarily  pi 
self  upon  it  She  denied  the  statements  of  the  affidavits  filed  by  de 
and  stated  that  she  had  never  before  the  day  of  the  aoddent  beei 
room  in  which  the  shaft  was  located. 

Charles  Steckler,  for  plaintiff. 
Gteorge  M.  Barry,  for  defendant. 

*Oode  Civil  Proc.  S  1308,  provides  for  an  order,  in  the  court  in  v 
appeal  is  pending,  requiring  appeUant  to  ffie  a  new  undertaking,  whe 
the  execution  of  the  undertaking,  the  sureties  have  become  insolvent, 
circumstances  precarioua 
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McADAM,  J.  The  plaintiff,  an  infant,  16  years  of  age,  was  in- 
jured by  a  revolving  shaft  in  defendant's  factory,  and  sues  for  dam- 
ages. In  order  to  recover,  she  must  satisfactorily  establish,  not  only 
the  defendant's  negligence,  but  her  own  freedom  from  fault.  She  now 
moves  for  leave  to  sue  in  forma  pauperis.  The  application  is  opposed 
by  tJie  affidavits  of  four  fellow  servants, — working  girls, — ^all  of 
whom  swear  that  the  plaintiff,  notwithstanding  their  remonstrance, 
voluntarily  put  herself  on  the  shaft,  saying  she  was  going  to  have  a 
swing.  Unless  the  disinterested  evidence  of  these  four  witnesses 
is  arbitrarily  disregarded,  the  maxim  volenti  non  fit  injuria  applies, 
and  there  can  be  no  recovery.  Before  granting  an  application  to  sue 
in  forma  pauperis,  the  court  must  1^  satisfied  that  the  plaintiff 
has  a  good  cause  of  action.  Code,  §  460.  Unless  so  satisfied,  it 
would  be  unjust  to  place  all  the  machinery  of  the  law  at  the  disposal 
of  one  litigant  to  urge  an  attack  upon  another  free  of  exx)en8e,  and 
to  protect  such  litigant  against  the  payment  of  costs  to  the  one  pur- 
sued, if  the  pursuit  proved  disastrous.  The  plaintiff  in  such  a  case, 
as  Lord  Bacon  says,  would  become  rather  ^able  to  vex  than  unable 
to  sue."  The  rule  had  its  origin  in  England  in  the  time  of  Henry 
Vn.,  to  prevent  injustice  to  the  poor  by  oppressors  who  were  denying 
tjiem  their  dear  legal  rights.  The  order  should  not  be  granted,  ex- 
cept in  a  reasonably  dear  case.  Harris  v.  Insurance  Co.,  (Sup.)  13 
N.  Y.  Supp.  718;  Moore  v.  Cooley,  2  Hill,  412;  Brown  v.  Story,  1 
Paige,  588;  Isnard  v.  Cazeaux,  Id.  40;  Downs  v.  Parley,  12  Oivll 
Proc.  R.  119;  Olasberg  v.  Railroad  Co.,  Id.  60.  While  the  courts 
are  adverse  to  trying  the  merits  of  a  controversy  upon  affidavits, 
no  court  could  conscientiously  hold,  in  the  face  of  the  evidence  pro- 
duced by  the  defendant,  that  it  was  judidally  aatisfied  that  the 
plaintiff  has  a  good  cause  of  action. 

Motion  denied,  without  costs. 


(8Mi80.Rep.87.) 
VANDBRPOBL  v.  GORMAN,  Sheriff. 

(Common  Pleas  of  New  York  aty  and  Oounty,  Gteneral  Term.    Karch  20, 

1803.) 

!•  Abbionhbht  bt  Forbiok  Gorpokation— Effect  as  to  ATTAOHnroCREDiroiis. 
A  general  aasignment  for  the  benefit  of  creditors  by  a  foreign  corpo- 
ration, executed  in  this  state,  and  of  property  in  this  state,  is,  as  to  such 
property,  ineffectual  to  t>afl8  title,  as  against  an  attaching  creditor  of  the 
corporation. 

9l  Bamb— Insolybnct. 

The  provision  of  the  Rerised  Btatates  making  unlawful  an  assignment 
by  insolvent  corporations  appUes  to  asajgnments  in  this  state  by  f ordgn 
corporations. 

(Syllabus  by  the  Ck>urt) 

Exceptions  from  trial  tenn. 

Trover  by  Augustus  H.  Vanderpoel,  as  substituted  assignee, 
against  John  J.  Grorman,  sheriff.  There  was  judgment  dismissing 
the  complaint/  and  plaintiff  moved  for  a  new  trial  on  exceptions  to 
be  heard  at  the  general  term.  Exceptions  overruled.  Judgment  for 
defendant.  ^  ^ 
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Argaed  before  BISCHOFF  and  PBYOB,  JJ. 

Bose  &  Putzel,  (Gibson  Putzel,  of  counsel,)  for  plaintiff. 
BoBcoe  H.  Channing  and  John  J.  Thomasson,  (S.  F.  Eaieeland,  of 
counsel,)  for  defendant 

PBYOB,  J.  We  are  Invited  by  the  interesting  arguments  of 
counsel  to  the  consideration  of  important  problems  touching  the 
capacity  of  corporations  and  the  powers  of  their  directors,  but  we 
deem  the  discussion  of  them  unnecessary,  since,  in  our  judgment, 
the  case  lies  in  a  narrower  compass,  and  may  be  disposed  of  upon  a 
point  not  debated  at  the  bar.  The  action  is  in  trover,  for  the  at- 
tachment by  defendant  of  chattels  claimed  to  be  the  property  of  the 
plaintiff  by  virtue  of  an  assignment  for  the  benefit  of  creditors.  The 
assignor  is  a  New  Jersey  corporation,  but  its  office  and  place  of  busi- 
ness are  in  this  state.  The  assignment  was  executed  in  this  state, 
and  in  conformity  with  its  laws.  The  property  levied  on  was  in 
this  state,  and,  for  anything  apparent  to  the  contrary,  was  attached 
at  the  suit  of  a  domestic  creditor.  On  the  trial  the  plaintiff  es- 
sayed to  establish  title  to  the  property  in  litigation  by  proof  of  the 
assignment,  but  on  objection  the  evidence  was  excluded  becauiy 
of  the  alleged  invalidity  of  the  assignment.  The  objection  waa  sus- 
tained and  the  evidence  excluded,  upon  which  ruling,  due  exception 
being  taken,  we  are  to  determine  whether  the  paper  offered  in  proof 
was  a  valid  instrument,  effectual  to  pass  the  property  it  purported 
to  transfer.  The  decision  of  the  point  turns  upon  Ihe  application 
to  a  foreign  corporation  of  that  provision  of  the  statute  law  of  New 
York  which  declares  it  "unlawfJzl"  for  "any  incorporated  company 
to  make  any  transfer  or  assignment  in  contemplation  of  insolvency." 
That  such  was  the  nature  of  the  assignment  in  question  was  assumed 
on  the  trial  and  in  the  argument  of  the  appeal.  The  contention  of 
the  appellant  is  that  tiie  provision  applies  only  to  domestic  corpora- 
tions, and  the  respondent  maintains  the  contrary  proposition.  As 
we  suggested  to  counsel  on  the  argument,  the  question  is  not  wheth- 
er it  he  competent  for  the  legislature  of  New  York  to  cancel  or  cur- 
tail the  charter  powers  of  a  corporation  created  by  another  state, — 
since  our  laws  have  no  extraterritorial  operation,  such  an  effect 
clearly  transcends  their  scope, — ^but  the  true  inquiry  is  rather  wheth- 
er, in  the  exercise  of  its  sovereignty  over  its  own  domain,  it  be  com- 
petent to  the  state  to  prohibit  a  particular  disposition  of  i)er8onal 
property  within  its  limits  by  a  foreign  corporation.  That  a  foreign 
corporation  may  not  of  right  transact  business  in  the  state;  that 
it  may  be  excluded  from  our  borders,  or,  if  admitted,  be  restricted  in 
its  acts  and  operations  by  such  limitations  and  burdens  as  the  legis- 
lature may  choose  to  impose;  that  its  presence  in  the  state  and  its 
faculties  in  the  state  are  allowed  purely  ex  comitate, — ^are  now  ele- 
mentarv  propositions  in  American  jurisprudence.  People  v.  Fire 
Ass'n,  92  N.  Y.  811,  325;  Paul  v.  Vii^nia,  8  WalL  168;  Hampson  v. 
Weare,.66  Amer.  Dec.  121,  note.  No  matter,  therefore,  what  may 
be  the  charter  powers  of  a  foreign  corporation,  or  the  range  of  its 
action  within  its  domicile,  the  legislature  of  New  York  may  stiD 
say  that  in  this  state  it  shall  not  exert  a  given  power  nor  do  a  spe- 
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•cific  act;  for  example,  that  a  foreign  corporation  shall  not,  In  this 
«tate,  make  an  assignment  for  the  benefit  of  creditors.  ^HJnless  the 
legislature  forbids,  foreign  corporations  can  come  here  as  freely  as 
natural  persons,  and  exercise  here  all  the  powers  conferred  npon 
them  by  their  charters,  subject  to  the  same  limitations  imposed 
npon  natural  persons;  that  is,  they  can  do  no  acts  in  violation  of 
our  laws,  or  of  our  public  policy."  Earl,  J.,  in  Hollis  v.  Seminary, 
95  N.  Y.  166,  176;  Rapallo,  J.,  in  Ellsworth  v.  Railroad  Co.,  98  N.  Y. 
553.  559.  '^A  foreign  corporation  may  make  and  enforce  within  this 
state  contracts  which  by  its  charter  it  is  competent  to  enter  into, 
and  which  are  not  forbidden  by  the  laws  or  contrary  to  the  policy 
of  this  state."  Denio,  J.,  in  Bard  v.  Poole,  12  N.  Y.  495.  ''We  exer- 
cise the  right  which  exists  in  all  sovereignties,  to  regulate  and  re- 
strain foreign  corporations  in  doing  business  here  under  charters 
from  other  governments."  Porter,  J.,  in  Merrick  v.  Van  Santvoord, 
34  N.  Y.  208,  212.  Hence  a  devise  to  a  foreign  corporation,  which  it 
is  authorized  by  its  diarter  to  take,  is  void  if  not  authorized  by  a 
tsrtatute  of  this  state.  White  v.  Howard,  46  N.  Y.  144;  Fire  Depart- 
ment V.  Noble,  3  E.  D.  Smith,  440;  Mor.  Priv.  Corp.  §§  661-665,  970-- 
972;  Tayl.  Priv.  Corp.  §§  383,  384,  400,  480;  Field,  Corp.  (Wood's  2d 
Ed.)  347,  488-490;  Cooley,  Tax'n,  (2d  Ed.)  57, 100,  387.  Hitherto  the 
ai^ument  has  proceeded  upon  the  fact  that  the  assignment  in  con- 
troversy was  made  in  this  state;  but,  though  executed  abroad,  and 
there  valid,  it  would  not  be  enforceable  here  if  repugnant  to  the 
I)olicy  or  positive  statutes  of  the  state.  King  v.  SiEuria,  69  N.  Y. 
24;  Sondheun  v.  Gilbert,  117  Ind.  71, 18  N.  E.  Eep.  687.  And,  while 
the  general  rule  is  that  personal  property,  in  its  disposition  and 
tranofer,  is  governed  by  the  law  of  the  domicile  of  the  owner,  still 
such  disposition  or  transfer  'is  not  valid  in  another  state,  where  tjie 
property  is  in  fact  situate,  if  in  conflict  with  the  interests  of  that 
state  or  its  citizens."  Peckham,  J.,  in  Ouillander  v.  Howell,  35  K 
.  Y.  667,  658;  Earl,  J.,  in  Warner  v.  Jaffray,  96  N.  Y.  248,  254. 

It  being  competent  for  the  legislature  of  New  York  to  forbid  a  gen- 
eral assignment  in  this  state  by  a  foreign  corporation,  the  question 
occurs,  does  the  provision  of  the  Bevised  Statutes,  already  cited, 
apply  to  such  a  corporation?  Nothing  in  the  language  of  the  act 
indicates  a  contrary  intention  and  effect  Its  terms  are  absolute 
and  without  limitation, — *Tt  shall  not  be  lawful  for  any  incorpo- 
rated company  to  make  an  assignment''  By  what  right  may  tiie 
court  say  that  the  restraint  is  imposed  only  upon  our  own  companies, 
whQe  foreign  corporations  are  allowed  a  limitless  latitude  in  the  dis- 
Ix>sition  of  their  property?  It  may  not  be  answered  that  the  policy 
of  the  interdict  is  predicable  only  of  domestic  corporations;  so  clear- 
ly the  contrary,  rather,  that  we  perceive  a  special  reiUM)n  for  for- 
bidding general  assignments  by  foreign  corporationB.  They  might 
so  assign  ai^  to  exhaust  their  assets  in  payment  of  foreign  creditors; 
or,  if  no  preference  be  declared,  still  our  own  citisens  may  be  de- 
feated of  satiiBfaction  by  the  participation  of  foreign  creditors  in 
the  only  accessible  funds  of  tiie  insolvent  company.  Upon  the  lan- 
guage of  the  statute,  at  all  events,  the  legislative  intent  is  clear,  be- 
yond mistake,  to  restrict  all  corporations;  and  we  have  no  author- 
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ity  to  maim  or  modify  the  mandate  of  the  lawmaking  power.  ''A 
general  law  of  the  state  prohibiting  corporations  from  exercising 
particular  powers  wLQ  operate  upon  foreign  corporations,  not  be- 
cause the  act  binds  such  corporations  ex  proprio  %agore,  but  for  the 
reason  that  their  exercise  of  such  powers  here  would  violate  the  pub- 
lic policy  of  the  state  indicated  by  the  general  restraint  upon  our 
own  corporations."  Andrews,  O.  J.,  in  Re  Prime's  Estate,  (N.  Y. 
App.)  32  N.  E.  Rep.  1091.  By  the  act  of  1850  it  is  prescribed  that 
^'no  corporations  shall  hereafter  interpose  the  defense  of  usury  in 
any  action,"  and  the  courts  never  hesitated,  upon  the  generality  of 
the  language,  to  extend  the  operation  of  the  statute  to  foreign  cor* 
porations.  Rosa  v.  Butterfield,  38  N.  Y.  665;  Bank  v.  Wheeler,  60 
N.  Y.  612.  Our  conclusion  is  that  by  the  terms  of  the  enactment, 
which  confine  its  effect  to  no  class  of  corporations,  and  denounce  as 
'^unlawful"  the  thing  forbidden,  the  assignment  in  question  is  abso- 
lutely void  as  to  the  property  in  dispute,  and  so  affords  no  foundation 
for  the  action.  Exceptions  overraled,  and  judgment  directed  for 
defendant,  with  costs. 


*  (8  Misc.  Rep.  90.) 

BTAUBSANDT  et  aL  v.  LBNNON  et  aL 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    March 

6,   1893.) 

1.  AppxAir— Objections  not  Raised  Below. 

An  objection  tliat  certain  evidence  was  improper  undw  the  pleadings 
caimot  be  raised  on  appeal  where  no  such  objection  was  taken  to  the  evi- 
dence when  offered. 

2.  Hbchakics'  Liens— Veripication— Following  Languaob  op  Statute. 

A  verification  of  a  notice  of  a  mechanic's  Uen  which  recites,  in  the  ex- 
act langoaxe  of  the  statate,  (Laws  1885,  c.  342,  §  4,)  that  *the  statements  * 
therein  contained  are  true  to  his  [affiant's]  knowledge  or  information  and 
beUef,"  is  sufficient 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Eugene  Staubsandt  and  Bobert  F.  Btanbsandt  against 
WUliam  F.  Lennon  and  David  Conover  to  foreclose  a  mechanic's  lien. 
From  a  judgment  of  foreclosure  entered  on  the  report  of  a  referee, 
defendant  William  F.  Lennon  appeals.    Affirmed. 

Argued  before  DALT,  C.  J.,  and  BISCHOFF  and  PBYOE^  JJ. 

James  Keamej,  for  appellant 
John  0.  Coleman,  for  respondents. 

DALY,  O.  J.  The  action  was  brought  to  foreclose  a  mechanic's 
lien  f(Hr  a  balance  of  fSOO  claimed  to  be  due  under  a  certain  con- 
tract between  plaintiffs  and  defendant  Lennon  for  painting  and  other 
work  upon  five  houses  on  West  Ninety-Ninth  street  in  this  city.  The 
complaint  alleged  performance,  which  was  denied  by  the  answer. 
The  referee  found  that  the  contract  was  substantially  performed, 
and,  after  allowing  flOO  for  some  shortcomings,  found  that  the 
plaintiffs  were  entitled  to  f  700,  and  interest^  and  that  they  had  a 
valid  lien  for  that  amount    The  defendants  contend  tl^tt  the,  find- 
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ings  show  a  failure  of  {riiaintifb  to  perfonn  the  contract  in  two  sub- 
stantial particulars,  viz.  to  complete  the  work  on  or  before  April  15, 
1890,  and  to  use  Atlantic  lead  paint  on  all  the  out  <\(\e  iron  and  wood 
work,  according  to  agreement.  Proof  was  admitted  to  show  that 
the  time  of  performance  was  extended  by  defendants,  and  that  other 
paint  equally  as  good  as  Atlantic  white  lead  was  substituted  for  the 
latter,  with  their  consent  It  is  objected,  however,  that  this  proof 
was  improper,  under  an  averment  of  performance,  as  it  was  in  effect 
evidence  of  waiver,  or  an  excuse  for  nonperformance,  which  should 
have  been  specially  pleaded.  No  such  objection  was  taken  to  the 
evidence  when  offered,  and  this  was  essential  to  raise  the  point  upon 
appeal,  as  in  the  case  cited  by  appellant.  Elting  v.  Dayton,  (Sup.) 
17  N.  Y.  Supp.  849.  The  evidence  of  the  extension  of  the  time  of 
completion  was  admitted  without  any  objection  whatever  by  defend- 
ants, and  the  consent  of  the  latter  to  the  use  of  other  white  lead 
paint  was  objected  to  solely  on  the  ground  that  it  was  not  in  rebut- 
tal. In  the  absence  of  timely  and  specific  objection  and  proper 
exception,  defendants  should  not  te  permitted  to  raise  this  question 
for  the  first  time  on  appeal.  The  evidence  was  ccHupetent  on  the 
question  of  substantial  performance.  It  showed  that  time  was  not 
essential,  and  that  completion  was  allowed  and  accepted  after  the 
date  fixed.  It  also  showed  that  defendants  consented  to  the  use  by 
the  plaintiffs  of  one  i>aint  for  another,  they  being  of  equal  quality  and 
price.  On  the  general  question  of  tiie  performance  of  work  in 
other  respects  by  the  plaintiffs,  the  evidence  was  conflicting,  and 
there  seems  to  be  no  reason  for  disturbing  the  findings  of  the  referee. 

The  allowance  of  f  100  for  omissions  is  complained  of,  on  the 
ground  that  there  was  no  evidence  that  that  sum  was  fair  and  rea- 
sonable. The  defendants  produced  bills  for  work  done  to  supiriiy 
alleged  deficiencies  amounting  to  a  little  over  f  100.  Other  testi- 
mony showed  the  expense  to  be  greater.  Plaintiffs  gave  no  testi- 
mony, and  the  referee  was  justified  in  fixing  the  allowance  as  stated. 

The  validity  of  the  lien  is  questioned,  on  account  of  the  verification, 
which  states  that  **the  statements  therein  contained  are  true,  to  his 
knowledge  or  information  and  belief  This  form  of  verification  is 
in  the  precise  language  of  the  statute,^  and  has  been  held  to  be 
proper.  Schwartz  v.  Allen,  (Super.  Buff.)  7  N.  Y.  Supp.  5.  The 
opinion  in  that  case  was  carefully  considered,  and  it  was  held,  citing 
the  authorities,  that  a  verification  in  the  exact  language  of  the 
statute  is  sufficient,  (2  Wait,  Pr.  339,)  and  that  it  was  not  necessary 
to  designate  in  the  verification  what  particular  statements  in  the  lien 
notice  are  sworn  to  upon  knowledge,  and  what  upon  information 
and  belief.  We  have  decided  the  same  way  in  this  court  Conover 
V.  Lennon,  (Com.  PI.  N.  Y.;  filed  May,  1892,)  19  N.  Y.  Supp.  910. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 

'Laws  1885,  c.  342,  $  4. 
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(3  Misc.  Rep.  81.) 
SI12FKE  V.  SIEFKE. 

(Common  Pleas  of   New  York   City  and   County,  General  Term.     March 

^  1893.) 

1.  AcrroN  oir  Notb— Pleading — Alteration— Burden  of  Proof. 

The  fact  that  defendant,  after  denyhig  generally,  In  an  action  on  a 
note  alleged  to  have  been  executed  under  defendant's  hand  and  seal, 
set  up  in  addition  that  the  note  had  been  altered  by  affixing  the  seal  after 
execution,  does  not  cast  on  him  the  burden  of  proving  such  alteration, 
but  leaves  it  with  plaintiff  to  disprove  under  the  allegations  of  his  com- 
plaint    Pryor,  J.,  dissenting.    U.  S.  v.  Lbon,  1  How.  104,  distfngnliihed. 

%,  Bame— Evidence. 

In  view  of  evidence  that  plaintiff  had  promised  to  pay  defendant's 
brother  a  certain  sum  if  defendant  would  release  to  the  brother  his  in- 
terest hi  certain  mortgages,  it  was  proper  to  diarge  that  If  the  jury  be- 
lieved the  promise  was  made^  such  promise  and  payment  were  ^e  con- 
sideration for  the  release. 

t.  Same. 

The  question  on  defendant's  defense  of  want  of  consideration  was 
whether  the  note  in  suit  was  or  was  not  given  to  defendant's  nnde, 
the  plaintiff,  to  secure  repayment  to  him  of  an  advance  made  to  defend- 
ant's brother  in  settlement  of  a  litigation  between  the  brothers.  HM, 
that  it  was  not  immaterial  for  defendant  to  testis  that  he  had  never 
asked  plaintiff  for  a  dollar  in  his  life,  and  to  show  on  the  other  hand  that 
his  brother  had  received  from  plaintiff  large  sums,  as  bearing  on  the  ques- 
tion whether  plaintiff's  advance  to  the  broljier  was  a  gift,  or  a  payment 
at  defendant's  request,  since,  had  defendant,  instead  of  the  brother,  pre- 
viously been  the  recipient  of  plaintiff's  bounty,  it  woold  have  had  wdght 
in  determining  the  matter. 

Appeal  from  trial  term. 

Action  by  Frederick  Siefke  againat  Henry  Siefke.  From  a  judg- 
ment entered  on  a  verdict  in  favor  of  defendant,  and  from  an  order 
denying  a  new  trial,  plaintiff  appeals.     Affirmed. 

Argued  before  DALY,  C.  J.,  and  BISCHOPF  and  PBYOB^  JJ. 

Ira  B.  Wheeler,  for  appellant 

George  W.  MeAdam,  (Albert  Mathews,  of  counsel,)  for  respondenlu 

DALY,  C.  J.  The  action  was  brought  upon  a  promissory  note, 
under  s^,  tor  f 5,00(^,  signed  by  defendant,  dat^  December  11, 
1884,  payable  to  the  order  of  plaintiff  six  months  after  date.  The 
complaint  alleged  the  making  and  delivery  of  the  note  by  defendant, 
and  that  the  said  note  was  under  his  hand  and  seaL  The  answer 
was  a  general  denisd,  no  consideration,  and  material  alteration  by 
affixing  a  seal  without  the  consent  of  the  defendant  The  testimony 
was  conflicting  upon  all  the  issues,  and  the  jury  found  for  the  defend- 
ant Their  verdict  should  not  be  disturbed  upon  the  facts.  It 
is  claimed,  however,  by  appellant  that  there  was  an  error  in  the 
charge  of  the  court  and  in  rulings  upon  evidence,  but  upon  examina- 
tion of  the  record  that  does  not  appear  to  be  the  case. 

The  principal  error  alleged  is  the  instruction  to  the  jury  that  the 
plaintiff  was  bound  to  establish  by  a  preponderance  of  evidence 
that  the  seal  was  not  attached  after  the  signature  to  the  note,  and 
it  is  claimed  that  this  was  an  instruction  that  the  burden  lay  upon 
plaintiff  to  disprove  an  affirmative  defense,  viz.  the  alteration  of  the 

Digitized  by  VjOOQIC 


C.P.N.Y.]  eiEFKE  9.  8IBFEB.  547 

note.  The  contention  is  entirelj  baseless.  The  oomplaint  averred 
that  the  defendant  made  the  note  under  his  hand  and  seal,  and  the 
bnrd^i  was  upon  the  plaintiff  to  sustain  his  allegation,  as  the 
answer  denied  that  averment  The  burden  is  upon  the  plaintiff  to 
prove  his  complaint  wh^e  the  answer  is  a  genend  denial.  In  Chap- 
pell  V.  Spencer,  23  Barb.  584,  the  action  waB  upon  a  promissory  note^ 
and  the  answer  was  a  general  denial  It  was  shown  that  after  the 
dellTery  of  the  note  a  holder  thereof  subscribed  his  name  thereto 
under  that  of  the  makers.  It  was  held  that  there  was  '^a  failure 
to  prove  the  complaint."  The  only  ground  of  contention  in  this  case 
arises  from  the  fact  of  an  additional  allegation  of  the  answer  that 
the  note  was  altered  by  fixing  a  seal;  but  this  was  mere  redundancy, 
and  was  no  more  an  affirmative  defense  than  would  be  an  allegation 
that  a  note  was  forged,  following  a  den^  of  the  making  and  deliv- 
ery. Such  an  allegation  would  not  cast  upon  defendant  the  burden 
of  x^oving  that  the  note  was  not  signed  by  him.  Execution  under 
defendants  hand  and  seal  was  set  up  by  plaintiff,  and,  as  he  alleged 
the  facts  constituting  the  issue,  he  was  bound  to  prove  them.  Heine- 
mann  v.  Heard,  62  N.  Y.  448.  The  case  of  U.  S.  v.  linn,  1  How.  104^ 
is  cited  as  authority  for  the  proposition  that  the  burden  is  upon 
the  defendant  of  proving  that  the  instrument  upon  which  he  is 
sued  has  been  altered  by  affixing  a  seal  thereta  Upon  examination 
it  api)ear8  that  the  declaration  in  that  case  contained  three  counts, — 
the  first  upon  a  bond  under  seal,  and  the  second  and  third  upon  the 
same  bond,  but  describing  it  as  an  'instrument  in  writing,"  with- 
out any  averment  that  it  was  under  seal,  (16  Pet  290-296,)  and  the 
defendant's  plea  to  the  second  and  third  counts  was  that,  after 
^^the  supposed  written  instrument"  had  been  signed,  scrawls  by  way 
of  seals  were  affixed  to  it  without  his  consent  llie  complainants 
demuired  to  that  plea,  and  in  sustaining  the  demurrer  the  court 
observed  that  upon  the  plea  the  defendant  held  the  affirmative. 
The  question  before  us  was  not  presented  in  that  case,  L  &  where 
the  burden  of  proof  lies  upon  a  general  denial  to  a  complaint 
averring  the  making  of  an  instrument  by  the  defendant  under  his 
hand  and  seal.  Had  the  complaint  in  this  case  simply  averred 
the  making  of  the  note,  and  had  the  defendant  sought  to  avoid  his 
liability  by  alleging  an  alteration  by  the  subsequent  addition  of  a 
seal,  the  case  cited  would  have^been  directly  in  point;  but  under 
the  pleadings  it  is  not  decisive  of  the  question  presented  by  this 
app^. 

Netxt  in  importance  is  the  exception  which  brings  up  the  alleged 
error  in  charging  the  jury  that  the  testimony  of  the  plaintiff  might 
have  been  taken  at  his  housa  There  was  evidence  to  show  that, 
owing  to  the  plaintiff's  age  and  state  of  health,  the  excitement  of  a 
trial  would  be  very  prejudicial  to  him,  and  it  is  contended  that  the 
JTiiy,  and  not  the  court,  were  the  judges  as  to  whether  or  not  his 
testimony  could  be  taken  at  his  house.  It  is  sufficient  to  say  of 
this  excejytion  that  the  point  now  raised  was  not  suggested  by  the 
exception,  nor  in  any  way  brought  to  the  notice  of  the  court 
The  testimony  of  the  physician  was  solely  as  to  the  effect  of  the 
plaintiff's  attendance  upon  the  trial,  he  being  called  ''for  tb£  pur^ 
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pose  of  accounting  for  the  absence  of  the  plaintiff  from  the 
and  nothing  was  said  as  to  the  failure  to  procure  his  depositioi 

The  remaining  exception  to  the  charge  presents  no  error, 
was  evidence  that  the  plaintiff  promised  to  pay  defendant's  1 
15,000  if  defendant  would  release  to  his  brother  his  intei 
certain  mortgages.  The  court  properly  instructed  the  jury, 
fendant's  request,  that,  if  they  believed  the  promise  was 
such  promise  and  payment  was  the  consideration  for  the  i 
There  was  no  question  but  that  the  testimony  warranted  th 
elusion,  if  the  jury  so  believed;  and  so,  whether  that  requ 
instruction  be  taken  in  connection  with  any  other  part 
charge  or  not,  it  remains  unassailable  as  a  correct  propositi 
did  not  exclude  from  the  jury  any  of  the  evidence  in  the  case  I 
upon  the  consideratiooi  of  the  note  in  suit.  The  rulings  as 
admission  of  testimony  were  correct.  The  question  upon  < 
ant's  defense  of  want  of  consideration  was  whether  the  i 
suit  was  or  was  not  given  to  defendant's  uncle,  the  plain 
secure  the  repayment  to  him  of  an  advance  of  f  5,000,  made 
fendant's  brother  in  settlement  of  a  litigation  between  the  bi 
It  wafi  not  immaterial  for  defendant  to  testify  that  he  had 
a£iked  the  plaintiff  for  a  dollar  in  his  life,  and  to  show, 
other  hand,  that  his  brother  had  received  altogether  from  th( 
tiff  large  simis  of  money.  This  had  a  bearing  upon  the  qi 
whether  plaintiff's  advance  of  f  5,000  to  the  brother  was  a  gi 
payment  at  defendant's  request  Had  defendant,  instead 
brother,  bten  previously  the  regular  recipient  of  bounty  tn 
plaintiff,  it  would  have  had  weight  in  determining  whellier  1 
now  to  be  credited  with  ^e  assertion  that  the  sum  ot  f  5,0< 
a  gift  to  the  brother,  and  not  advanced  on  his  accouni 
previous  relation  of  all  the  parties  to  each  other  had  a  m 
bearing  upon  a  controvert  that  arose  out  of  family  disput 
arrangements. 

The  judgment  and  order  should  be  affirmed,  with  costs. 

BISCHOFF,  J.,  concurs. 

PRYOR,  J.,  (dissenting.)  An  accepted  definition  of  the  " 
of  proof,"  propounded  by  our  own'  court  of  highest  author 
"The  obligation  imposed  upon  a  party  who  alleges  the  exist 
a  fact  or  thing  necessary  in  tie  prosecution  or  defense 
action  to  establish  it  by  proof."  People  v.  McCann,  16  N.  Y. 
By  the  law  of  this  state  the  defense  that  a  note  has  been 
since  execution  is  inadmissible  under  a  general  denial, 
available  only  by  special  plea.  Boomer  v.  Koon,  6  Thomp.  & 
Conforming  to  the  rule,  the  respondent  advanced  the  i 
affirmatively  in  his  answer.  If  there  be  erasure,  interlineat 
other  blemish  obvious  on  the  face  of  the  instrument  whe 
duced  in  evidence  by  the  plaintiff, — ^m  other  words,  if  there 
apparent  alteration, — the  burden  is  upon  the  defendant  to 
the  alteration.  Meikel  v.  Savings  Inst,  36  Ind.  355;  Pn 
Hutchinson,   25   Me.   254;    Muckleroy  v.   Bethany,   27   Te3 
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r.  Phelon,  2  Swan,  629;  1  Whart.  Ev.  §  629;  1  Greenl.  Ev. 
Daniel,  Neg.  Inst.  §  1421;  Harris  v.  Bank,  22  Fla.  501,  1 
Etep.  140;  Herrick  v.  Malin,  22  Wend.  388.  The  plaintiff 
the  sealing  as  well  as  the  signature  of  the  note  in  question. 
3d,  it  was  introduced  in  evidence  without  objection,  and 
J  proof  made  good  the  ^^vennent  of  the  complaint.    Boomer 

supra.  Moreover,  the  note  as  produced  revealed  no  altera- 
*  nothing  about  it  indicated  that  the  seal  had  been  affixed 
ecution.  Tl^e  argument  of  the  prevailing  opinion  is  that, 
the  general  denial,  it  was  incumbent  on  the  plaintiff  to 
le  execution  of  the  note  in  suit  by  the  defendant  The 
ion  is  undenied  and  undeniable;  and  still  the  question  in 
is  untouched,  which  is,  upon  whom  was  the  burden  of 

to  the  fact  of  the  alteration?  Hence  Chappell  v.  Si)encer, 
>.  584,  relied  on  to  support  the  prevailing  opinion,  is 
it  to  the  point  in  controversy,  for  the  court  ruled  only  that 

of  the  alteration  the  plaintiff  could  not  succeed,  and,  as 
ration  was  a  conceded  fact,  forebore  all  allusion  to  the 

of  proof.  The  conclusion  that  an  unauthorized  altera- 
ids  an  instrument  is  wholly  aside  frcmi  the  question,  upon 
3  the  onus  of  proving  the  alteration?  If  the  obligation 
plaintiff  to  show  the  note  the  act  of  the  defendant  in- 
he  further  obligation  of  disproving  the  alteration,  then  in 
se  of  alleged  alteration  the  burden  is  upon  the  plaintiff, — 
ision  in  contradiction  of  all  authorities, — ^as  may  well  be 
from  the  obligation  to  prove  the  note  that  it  was  incumbent 
B  plaintiff  to  disprove  its  invalidity,  e.  g.  that  it  was  not 
IS  to  the  statute  of  frauds.  It  results,  therefore,  equally 
)  rule  of  pleading,  the  nature  of  the  defense,  and  the  issues 

by  the  parties,  that  the  burden  was  upon  the  defendant  to 
L   the  alleged  alteration;    and,  as  the  court  charged  the 

proposition,  the  judgment  should  be  reversed  for  misdirec- 
tie  jury.     Heinemann  v.  Heard,  62  N.  Y.  448,  455,  456. 


(8  Misc.  Rep.  97.) 
GLUCKMAN  et  al.  v.  KLEIMAN. 

Pleas  of    New   York  City  and  County,  General  Term.     March 
6,   1893.) 

V.Rn8AN— Authority  to  Employ. 

n  action  to  recover  the  poBsession  of  a  number  of  coats,  it  appeared 
)laintiffs  employed  one  G.  to  finish  the  coats,  and  that  G.,  without 
knowledge,  employed  defendant  to  make  the  buttonholes  of  a 
iT  number  of  coats,  including  those  of  plaintifTs.  AU  the  coats  were 
red  in  one  lot  to  defendant,  who  finished  and  returned  to  G.  all  ex- 
bose  of  plaintiffs.  Held,  that  defendant  was  not  entitled  to  a  Uen  on 
Lffs'  coats  for  the  labor  bestowed  on  the  coats  returned  to  G.,  since 
was  no  evidence  to  show  that  plaintiffs  authorized  G.  to  deliver 
^ts  to  defendant  for  the  purpose  of  making  the  buttonholes. 

1  from  second  district  court 

I  by  Adolph  Gluckman  and  another  against  Herman  Klei- 

recover  the  possession  of  personal  property.     There  was 

t  for  defendant,  and  plaintiffs  appeal.     Reversed,  Digitized  byGoOQic 
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Argued  before  BISCHOFF  and  PRYOR,  JJ. 

Charles  L  Schampain,  for  appellants. 
Sigmund  Feuchtwanger,  for  respondent. 

BISCHOFF,  J.  Gluckman  &  Gross,  plaintiflb,  employed  Jacob 
Gewirtz  to  finish  37  coats,  which  were  delivered  to  him  for  that  pur- 
pose. Gewirtz,  without  the  knowledge  of  Gluckman  &  Gross,  em- 
ployed Herman  Kleiman,  defendant,  to  make  the  buttonholes  of  a 
greater  number  of  coats,  including  those  of  Gluckman  &  Gross, 
which  were  delivered  to  him  in  one  lot  All  the  coats  delivered  to 
Eleiman,  except  those  of  Gluckman  &  Gross,  were  finished,  and  re- 
turned to  Gewirtz,  and  upon  the  remaining  coats  Kleiman  claimed  a 
lien  for  the  work  done  upon  those  returned.  Upon  demand  by 
Gluckman  &  Gross  for  return  of  their  coats,  Kleiman  asserted  his 
supposed  lien,  and,  in  an  action  to  recover  possession,  he  had  judg- 
ment sustaining  the  claim  of  a  lien.  It  is  indisputable  that  an 
artisan  who  by  his  skill  and  labor  enhances  the  value  of  the  goods  of 
another  has  a  lien  for  his  agreed  or  reasonable  charges,  which  ex- 
tends to  all  the  goods  delivered  to  him  under  one  contract,  (Morgan 
V.  Congdon,  4  N.  Y.  552;  Schmidt  v.  Blood,  9  Wend.  268;  Moore  r. 
Hitchcock,  4  Wend.  292,)  and  that  the  return  of  part  of  the  goods 
does  not  impair  the  lien  for  the  labor  bestowed  thereon  as  against 
the  goods  remaining,  (Laundry  Co.  v.  Hahlo,  105  K  Y.  234,  11  N.  E, 
Rep.  500;  3  Pars.  Cont  p.  257.)  But,  to  enable  the  artisan  to  ac- 
quire the  lien,  it  must  appear  that  the  person  from  whom  he  has 
obtained  possession  of  the  goods  was  authorized  to  dispose  of  them 
for  that  purpose,  (3  Pars.  Ck)nt.  p.  242,)  either  as  owner  or  with  tilie 
owner's  consent,  express  or  implied,  (Scott  v.  Delahunt,  65  N.  Y.  128; 
White  V.  Smith,  43  Amer.  Rep.  347;  Small  v.  Robinson,  31  Amer. 
Rep.  299;  Sargent  v.  Usher,  20  Amer.  Rep.  208;  Gilson  v.  Gwinn, 
107  Mass.  126.)  A  mere  bailee  for  hire  has  no  such  authority. 
Small  V.  Robinson,  31  Amer.  Rep.  299;  4  Lawson,  Rights,  Rem.  &  Pr. 
p.  2983,  §  1742,  Accordingly  it  was  held  that  a  mechanic  who  was 
employed  by  another,  with  whom  the  owner  had  contracted  for  work 
upon  a  chattel,  could  not  claim  a  lien  in  his  own  right,  as  against 
the  owner,  for  the  value  of  his  share  of  the  work  performed;  and 
this,  notwithstanding  the  fact  that  the  owner  knew  that  he  waa 
performing  the  work  while  it  was  in  progress,  (HoUingsworth  v. 
Dow,  19  Pick.  228;)  and  that  one  who  had  in  good  faith  purchased 
a  chattel  from  another  who  claimed  to  be  the  owner,  and  had,  by  tlM» 
expenditure  of  a  considerable  sum  for  repairs,  greatly  improved  the 
value  of  the  chattel  before  he  had  ascertained  the  true  owner's 
rights,  could  not,  as  against  the  latter,  assert  a  lien  for  the  expendi- 
tures, (Clark  V.  Hale,  34  Conn.  398.)  The  evidence  is  destitute  of 
everything  from  which  plaintiffs'  consent  to  defendant's  right  as 
lienor  can  be  inferred,  and  the  judgment  should  therefore  be  re- 
versed, with  costs  to  the  appellants  to  abide  the  event.  Judgment 
reversed,  and  new  trial  ordered^  with  costs  to  appellants  to  abide  the 
event. 
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RANQBB    T.    BACON    et    at 

<OoiniiKm  Plea*  of    New  York  City  and  Ck>imt7,  General  Term.    March 

&,    1803.) 

1.  Lbasis— SmtBEin>ER  Ain>  Acceptance. 

In  an  action  for  rent  reserved  in  a  sealed  lease.  It  appeared  that  the 
leaseee  awlgned  the  leaae  to  O.,  with  the  written  consult  of  the  lessor, 
as  required  hy  the  lease.  C.  oovenanted  to  assome  the  rent,  and  there- 
after the  lessor,  with  the  knowledge  of  the  assignment,  accepted  the 
next  month's  rent  from  O.  Held,  that  sudi  fax*ts  do  not,  as  a  matter  of 
law,  establish  a  surrender  and  acceptance  of  the  lease. 

%  Same— Sjbstitution  of  Tenawtb. 

Nor  does  the  substltatlon  of  one  tenant  In  the  place  of  another  operate, 
MB  a  master  of  law,  to  disciiazge  the  latter  from  fatnre  pecformanee 
of  his  express  covenants. 

Appeal  from  ninth  district  court 

Action  by  Bachel  Banger  against  John  O.  Bacon  and  dande  V. 
Foller  on  express  coyenants  in  a  sealed  lease  to  pay  rent  There 
was  judgment  for  plaintiff,  and  defendants  appeaL     Afflirmed. 

Argued  before  BISCHOFF  and  PBYOE,  JJ. 

David  Welch,  for  appellants. 
Wayland  E.  Benjamin,  for  respondent 

BISCHOFF,  J.  The  action  was  by  the  lessor  against  the  lessees, 
under  a  sealed  lease,  to  recover  upon  the  tatter's  express  covenant 
to  pay  rent  The  facts  are  unchallenged,  and  the  controversy  re- 
lates only  to  the  legal  conclusion  which  is  properly  deducible  there- 
from. It  appeared  that  the  lessees  assigned  th.e  lease  to  one  F.  C. 
Cannon,  with  the  written  consent  of  the  lessor  thereunto,  required 
by  the  terms  of  the  lease.  Cannon  covenanted  to  assume  the  rent, 
and  to  perform  all  the  covenants  and  conditions  which  the  lessees 
luad  undertaken  to  perform.  Thereafter,  with  knowledge  of  the  fact 
of  the  assignment,  the  lessor  accepted  the  next  succeeding  month's 
rent  from  ti^e  assignee.  On  the  trial  defendants  contended  that  ihej 
were  discharged  from  liability  for  rent  after  the  assignment  of  the 
lease,  and  aoceptance  by  the  lessor  of  rent  from  the  assignee.  The 
justice  below  held  otherwise,  and,  from  a  judgment  for  plaintift,  de- 
fendants appeal. 

The  judgment  is  unassailable.  It  does  not  plainly  appear  that  the 
-defense  of  surrender  and  acceptance  of  the  lease  was  pleaded.  As- 
«uming,  however,  that  it  was,  the  facts  do  not,  as  matter  of  law,  es- 
tablish it  The  assignment  of  the  lease,  and  the  assumption  by  the 
assignee  of  the  lessees'  covenants,  are  not  inconsistent  with  the  con- 
tinued vitality  of  the  lease,  if  the  assignee's  covenant  be  regarded  as 
additional  security  only.  Hence,  no  intention  to  accept  a  surrender 
<rf  the  lease  wiD  be  inferred.  Smith  v.  Kerr,  108  N.  Y.  31,  15  N.  E. 
Bcp.  70. 

Nor  does  the  substitution  of  one  tenant  in  the  place  of  another 
-operate,  as  matter  of  law,  to  discharge  the  latter  from  future  per- 
formance of  his  express  covenants.  Port  v.  Jackson,  17  Johns.  239, 
479;  Phelps  v.  Van  Dusen,  3  Abb.  Dec.  604;  Harmony  Lodp:e  v. 
SVhite,  30  Ohio  St  569;  Gas  Co.  v.  Johnson,  (Pa.  Sup.)  16  Atl.  Rep. 
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799, 10  Amer.  St  Bep.  653,  and  cases  collated  in  the  note,  pages  559, 
562.  It  is  apparent  from  his  citation  of  cases  that  defendants' 
counsel  does  not  distinguish  between  express  coYenants  and  implied 
covenants.  The  latter  arise  from  the  privity  of  estate,  and  are  ex- 
tinguished when  the  privity  ceases.  T^ie  former,  however,  continue 
until  discharged  by  performance,  or  agreement  founded  upon  suffi- 
cient consideration,  unless  the  estate  demised  is  detenninei  by  the 
landlord's  re-entry.    The  judgment  should  be  affirmed,  with  costs. 


GOLDBERG    v.    LAVINSKL 

\ 

(Common  Pleas  of  New  York  City  and  Oounty,  General  Term.     Mardi  6, 

1803.) 

Statute  of  Frauds— Contract  not  to  bb  Pbrformbd  within  a  Year. 

A  verbal  lease  of  real  estate  for  a  year  to  commence  in  future  is  noi 
void,  under  the  statute  of  frauds.  Young  y.  Dake,  5  N.  Y.  463,  and  Ta^ 
gard  V.  Roosevelt,  2  E.  D.  Smith,  100,  foUowed. 

Appeal  from  district  oonrt 

Action  by  Hattie  Goldberg  against  Louis  J.  Lavtnski  on  a  lease. 
There  was  judgment  for  plaintiff,  and  defendant  appeals.    Affirmed. 
Argued  before  BISCHOFF  and  PRYOR^  JJ. 

Abraliam  Nelson,  for  apx)ellant 
Isidor  Hershfield,  for  respondent. 

PBTOB^  J.  Action  for  two  months'  rent  under  an  alleged  lease 
for  a  year.  The  defendant  denies  a  letting  for  a  year,  but  the 
court  found  the  fact  against  him;  and  as  the  evidence  was  con- 
flicting, and  quite  evenly  balanced,  we  are  not  authorized  to  re 
Yeme  the  judgment  for  deflciency  of  proof. 

The  defendant  essayed  to  dispute  the  title  under  which  he  took 
possession,  but  from  this  escape  he  was  precluded  by  a  familiar 
principle. 

Again,  the  defendant  urges  the  validity  of  an  oral  lease  for  a 
year  to  conmience  in  the  future;  but  he  failed  to  plead  the  statute 
of  frauds,  and,  if  he  had,  the  defense  would  have  been  unavailing. 
Young  V.  Dake,  5  K  Y.  463;  Taggard  v.  Roosevelt,  2  E.  D.  Smith, 
100. 

Yet  again,  appellant  interposes  a  surrender  of  his  term;  but 
no  such  defense  appears  to  have  been  hinted  on  the  trial,  by  plea 
or  proof,  nor  do  the  facts  in  evidence  support  it. 

To  disprove  the  agreement  for  a  lease  in  February,  1892,  de- 
fendant offered  to  show  that  in  March,  1892,  he  contracted  for  the 
purchase  of  other  property;  but  of  what  force  is  the  latter  fact 
in  negation  of  the  former?  And  upon  what  principle  may  a  party 
adduce  his  own  act  as  evidence  against  his  adversary?  It  was  not 
of  the  res  gestae,  nor  was  the  plaintiff  privy  to  it.  Tender  of  the 
proof  was  properly  rejected.  We  see  no  ground  upon  which  the 
judgment  may  be  disturbed.    Judgment  affirmed,  with  costs. 


Digitized  by 


Google 


I 


.]  CARLSON  V.  WINTERSON.  653 

(8  Misc.  Rep.  63.) 

CARLSON    V.    WINTERSON. 

?\eaa  of  New  York  City  and  County,  General  Term.     March  14, 
1893.) 

BLB  Instruments— Bona  Fidb  Holders— Equities  between  Orig- 

LRTIE8. 

usferee  of  negotiable  paper,  taking  it  merely  as  conditional  pay- 
C  a  precedent  debt,  without  releasing  the  original  obligation,  or 
g  any  new  liability,  is  not  a  bona  fide  holder  for  value,  to  the 
f  ezcludhig  the  equities  between  the  primary  parties  in  defense 
ction  by  such  transferee. 

3N8IDBRATI0N  FOR  TRANSFER— ANTECEDENT  DEBT.  • 

action  a^rainst  the  maker  by  the  indorsee  of  a  note  taken  simply  f 

recedent  debt  the  court  refused  to  charge  "that  the  plaintiff,  by  ^^ 
lie  note  for  an  antecedent  debt,  is  not  a  bona  fide  holder."    Hdd,  . 

he  circumstances,  that  the  request  meant  a  bona  fide  holder  for 
nd  was  so  understood  by  the  court;  and  that  it  was  error  to  re- 

i  request  as  so  intended  and  understood.  ^^ 

y  the  Court)  ^ 

from  city  court,  general  term. 

by  Louise  Carlson  against  Maria  Louisa  Winterson  on  a 

r  note.    A  judgment  entered  on  a  verdict  in  favor  of  plain- 

Qrmed  by  the  general  term  of  the  city  court,  (20  N.  Y.  Supp. 

Lefendant  appeals.    Eeversed. 

before  BISCHOFF  and  PRYOR,  JJ. 

Lllard,  for  appellant. 

M^  Hitchins,  for  respondent 

,  J.    Action  by  indorsee  against  maker  of  a  note.    De- 

irst,  that  the  note  is  a  forgery;  and,  secondly,  that,  being 

in  the  hands  of  the  payee  against  the  maker,  it  is  not  en- 

bj  the  plaintiff,  who  received  it  in  payment  of  an  antece- 

le  as  to  the  execution  of  the  paper  by  the  defendant  was 
to  the  jury  upon  conflicting  evidence  ample  to  authorize 
either  way,  and  we  have  no  jurisdiction  to  review  their 
tion.    The  verdict  is  conclusive  of  the  authenticity  of  the 

er  issue,  as  to  the  availability  of  the  note  in  the  hands  of 
iff,  though  tendered  by  the  answer  and  contested  on  the 
lars  not  to  have  been  referred  to  the  jury  for  decision,  at 

0  distinctly  and  directly  as  to  admonish  them  that  the  so- 
il was  indispensable  to  a  verdict.  The  court  charged  in 
t  "the  defense  is  simply  upon  the  point  that  the  note  was 
ed  by  the  defendant.  This  is  substantially  the  only  dis- 
e  case  for  your  consideration."  Manifestly,  upon  this  in- 
the  jury  may  well  have  concluded  that,  when  they  found 
IS  to  the  genuineness  of  the  note  in  favor  of  the  plaintiff, 
Qtitled  to  the  verdict,  although,  in  their  opinion,  the  evi- 
lonstrated  the  other  defense.    True,  no  exception  to  this 

1  was  taken  by  the  defendant,  but,  in  effect,  she  presented 
defense  for  determination  by  the  jury  by  requests  for  a 
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charge  "that  the  plaintiff,  by  taking  the  note  for  an  antecedent  debt, 
is  not  a  bona  fide  holder;"  and  ^'that  the  defendant  has  the  same 
defense  against  the  plaintiif  that  she  had  against  the  payee."  In  thB 
denial  of  the  latter  request  the  defendant  acquiesced,  but  to  tbe 
refusal  of  the  former  she  duly  excepted.  StUl,  in  effect,  the  jury- 
were  told  that,  although  the  plaintiff  took  the  note  for  an  antecedent 
debt,  she  was  a  bona  fide  holder,  and  entitled  to  recover,  irrespective 
of  any  equity  between  the  defendant  and  the  payee.  Such  is  not  the 
law  of  this  state.  In  Bank  v.  Ewing,  131 N.  Y.  506,  507,  30  N.  E.  Rep. 
501,  the  note  sued  upon  was  transferred  "as  added  security"  for  a  pre- 
cedent debt,  and  the  court  held  the  plaintiff  not  a  bona  :fide  holder  for 
value;  saying:  "The  holder  parted  with  nothing  upon  receiving  it, 
surrendered  no  right  and  no  security,  and  made  no  new  agreement  in 
reliance  upon  it"  In  Leslie  v.  Bassett,  129  N.  Y.  523,  29  N.  E.  Rep. 
S34,  the  court  declare  it  to  be  "the  settled  law  of  this  state,  as  es- 
tablished in  Ooddington  v.  Bay,"  (1822,)  20  Johns.  687,  that  the 
transferee  of  negotiable  paper  "taken  for  or  in  nominal  payment"  of 
an  antecedent  debt  holds  it  subject  to  all  defenses  available  between 
the  original  parties.  In  Insurance  Co.  v.  Church,  81  N.  Y.  218,  221, 
the  court  ruled  that  prior  equities  of  antecedent  parties  **will  pre- 
vail against  an  indorsee  who  received  it  merely  in  nominal  payment 
of  a  precedent  debt;  there  being  no  evidence  of  an  intention  to  re- 
ceive the  paijer  in  absolute  discharge  and  satisfaction  beyond  what 
may  be  inferred  from  the  ordinary  transaction  of  accepting  or  re- 
ceipting it  in  payment,  or  crediting  it  on  account  The  law  regards 
the  payment  under  such  circumstances  as  conditional  only,  and  the 
right  of  the  creditor  to  proceed  upon  the  original  indebtedness  after 
the  maturity  of  the  paper  is  unimpaired."  In  the  instant  case  the 
evidence  does  not  warrant  the  inference  that  the  plaintiff  accepted 
the  note  in  satisfaction  or  extinguishment  of  her  claim  against  the 
transferrer,  or  in  relinquishment  of  his  liability  on  the  original  ob- 
ligation. Testifying  to  the  very  language  he  used  when  he  passed 
the  note  to  the  plaintiff,  the  payee  says: 

"I  told  her  tliaA  I  «ot  this  $600  note  for  work  I  did,  and  tiiat  I  owed 

ber  the  money;  and  that  she  should  go  down  the  foUowlng  day  to  the  maker, 
and  present  the  note,  as  It  was  due.  I  also  said,  'Don't  deUver  it  without 
payment'  Nothing  else  was  said  In  regard  to  the  note.  I  told  her  the  note 
was  good  for  what  I  owed  her.  I  to<^  no  receipt  from  her  at  the  time,  and 
have  not  taken  a  receipt  from  her  since." 

As  to  the  receipt  of  the  note,  the  plaintiff  says: 

"It  was  given  to  me  for  a  loan  of  money  I  made  hhn.  *  ^  *  He  said 
that  he  gave  tt  to  me  for  the  money  I  owed  him." 

The  language  of  the  learned  trial  judge  in  his  charge  to  the  jury 
is  conclusive  that  he  did  not  understand  the  plaintiff  to  have  ac- 
cepted the  note  in  discharge  of  her  claim,  for  he  cautioned  the  jury 
against  the  testimony  of  the  transferrer  on  the  ground  that  ^^e  hays 
an  interest  in  obtaining  the  verdict,"  which  could  not  be  unless  he 
were  still  liable  to  the  plaintiff  for  the  loan  in  the  event  of  her  fail- 
ure to  recover  on  the  note. 

It  occurred  to  us  on  the  argument  that  the  defendant's  request  to 
charge  was  not  phrased  with  critical  accuracy  in  submitting  the  prop- 
osition that  an  antecedent  debt  is  insufficient  to  constitute  a  '^bona 
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fide  holder/'  instead  of  a  ^liolder  for  value ;"  but,  as  the  case  dis- 
closes no  evideDce  affecting  the  good  faith  of  the  plaintiff,  the  court 
must  have  understood  the  request  in  the  sense  obviously  intended 
by  the  counsel.  Allowing,  however,  technical  informalities  on  the 
part  of  appellant  in  challenging  the  correctness  of  the  charge,  we  are 
of  opinion  that  it  was  so  misleading  in  substance  as  to  produce  the  re- 
sult which,  on  the  evidence  before  us,  we  cannot  regard  as  consistent 
with  justice.  Judgment  reversed,  and  new  trial  ordered,  costs  to 
abide  the  event. 


(8  HIsc  Hep.  7L) 

SWEBTSER   V.   OAMERON. 

(Oommon  Pleas  of    New  York  City  and  Oounty,  General  Tenn.    ICarcli 

Ifi.  1883.) 

1.  AFPBAii— Froic  Cnr  Court  to  Coicicon  Plbab— Weight  of  Evidbmcb. 

On  appeal  from  an  order  of  the  general  term  of  the  city  court  affirm- 
ing aA  order  denying  a  new  trial,  this  court  has  no  Jurisdiction  to  revene 
on  the  ground  that  the  verdict  la  against  the  weight  of  evidence. 

&  Saics— Absbnob  of  Etidencb. 

While  we  have  authority  to  revexse  a  Judgment  of  the  dty  court  which 

appears  without  evidence  to  support  It,  the  ];K>lnt  must  be  presented  by 

an  appropriate  exception  on  the  triaL 
(Syllabus  by  the  Court) 

Appeal  from  city  coart,  general  term. 

Action  by  John  H.  Sweetser  and  others  against  William  L.  Cam- 
eron for  damages  for  breach  of  contract.  A  judgment  entered  on  a 
verdict  in  favor  of  plaintiff,  and  an  order  denying  a  motion  for  a  new 
trial,  were  affirmed  by  the  general  term  of  the  city  court,  and  defend- 
ant appeals.    Affirmed. 

Argued  before  BISCHOPP  and  PRYOB,  JJ. 

J.  Stewart  Boss,  for  appellant 

Kneeland,  Stewart  &  Epstein,  for  respondents. 

PBTOB^  J.  The  learned  counsel  for  the  appellant  quite  miscon- 
ceives the  function  of  this  court.  Our  appellate  power,  in  relation  to 
the  city  court,  is  identical  and  coincident  with  the  revisory  juris- 
diction of  the  court  of  appeals  over  its  subordinate  tribunals,  and 
80  is  limited  to  a  review  of  errors  of  law  suggested  by  appropriate 
exceptions.  Keller  v.  Feldmann,  (Com.  PL  N.  Y.)  21  N.  Y.  Supp.  581; 
Walsh  V.  Schulz,  67  How.  Pr.  186;  Bowe  v.  Ck)mley,  2  Civil  Proc.  B. 
424, 16  Wkly.  Dig.  343.  Mistakes  by  the  jury  are  beyond  our  compe- 
tence to  correct  BeU  v.  Bartholomew,  12  Wkly.  Dig.  33;  McEteere 
T.  Little,  8  Daly,  167;  Parley  v.  Lyddy,  Id.  514.  It  results,  therefore, 
that,  as  to  the  weight  of  the  evidence,  we  are  concluded  by  the  af- 
firmance of  the  order  denying  the  motion  for  a  new  trial.  Still,  as 
a  verdict  without  evidence  involves  error  of  law,  we  may  correct  it; 
but,  to  the  exercise  of  the  power,  an  exception  presenting  the  (Ques- 
tion of  the  sufficiency  of  the  proof  to  sustain  the  finding  is  an  indis- 
pensable condition.  Schwinger  v.  Baymond,  105  N.  Y.  648,  11  N.  E. 
Bep.  952.  Here  was  no  motion  for  a  nonsuit  or  for  a  direction;  and, 
*^owever  unjust  the  verdict,  this  court  is  powerless  to  give  relief."^ 
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Nevertheless,  we  have  considered  the  evidence  with  care;  and  our 
conclusion,  on  the  merits  of  the  case,  is  in  accordance  with  the  de- 
cision of  the  jury.    A  critical  examination  of  the  record  discovers  no 
error  by  the  court,  of  prejudice  to  the  appellant. 
Judgment  aflarmed,  with  costs. 


(8  Misc.  Rep.  61.) 
DRY  DOCK.  B.  B.  &  B.  R.  CO.  v.  NORTH  &  EAST  RIVER  RY.  CO. 

(Common  Pleas  of    New   York   City  and   County,   General  Term.     March 

14.  isoa.) 

1.  Action  for  Rbkt— Res  Judicata. 

In  an  action  on  a  lease  for  an  instaUment  of  rent  payable  quarterly  Id 
advance,  a  former  Judgment  between  the  same  parties  on  the  same  in- 
fltrument  in  an  action  for  rent,  which  determined  that  an  installment 
feU  due  on  the  1st  of  March,  establishes  the  fact  that  another  installment 
was  payable  on  the  1st  of  December. 

2,  Corporations— Actions— Proof  of  Corporate  Existence. 

Proof  of  corporate  capacity  is  not  necessary  unless  it  be  challenged 
by  an  aflirmatlYe  aUegation  of  no  corporation. 
8.  Pleading  Nonpayment  of  Debt — Effect  of  General  Denial. 

In  an  action  for  money  on  contract,  when  the  complaint  aUeges  non- 
payment, a  mere  denial  raises  no  issue  as  to  the  fact  of  non-payment 
(SyUabus  by  the  Court) 

Appeal  from  trial  term. 

Action  by  the  Dry  Dock,  East  Broadway  &  Battery  Railroad  Com- 
pany against  the  North  &  East  River  Railway  Company  to  recover 
money  due  on  a  lease.  A  judgment  was  entered  on  a  verdict  directed 
by  the  court  in  favor  of  plaintiff,  and  defendant  appeals.      Affirmed. 

Argued  before  BISCHOFF,  PRYOR,  and  GIEGERICH,  JJ. 

Kellogg,  Rose  &  Smith,  (L.  Laflin  Kellogg,  of  counsel,)  for  appellant. 
James  &  Thomas  H.  Troy,  for  respondent 

PRYOR,  J.  On  the  15th  February,  1890,  the  plaintiff,  for  a  stipu- 
lated rental  of  ?1,500  a  year,  payable  quarterly  in  advance,  let  to  the 
defendant  the  privilege  of  running  its  cars  on  plaintiff's  railroad 
tracks,  "payments  commencing  from  the  time  the  said  party  of  the 
second  part  shall  exercise  or  avail  itself  of  the  consent  and  privilege 
hereby  given."  On  an  allegation  of  a  default  by  defendant  to  pay 
an  installment  of  rent  due  1st  of  December,  1891,  plaintiff  brought 
this  action  to  recover  ?375.  Putting  in  evidence  the  agreement 
called  fi  'lease,''  and  a  former  judgment  between  the  parties,  plaintiff 
rested;  and  thereupon  defendant  moved  to  dismiss  the  complaint, 
for  defect  of  proof  of  liability  under  the  lease,  and  of  rent  due  on  the 
1st  of  December.  Upon  denial  of  the  motion  the  defendant  offered 
no  evidence,  and  the  court  directed  a  verdict  for  the  plaintiff. 

Appellant's  contention  that  no  right  of  recovery  was  shown,  i» 
clearly  untenable.  In  a  former  action  between  tiie  same  parties 
upon  the  same  instrument  plaintiff  recovered  an  installment  of  rent 
"which  became  due  on  the  1st  day  of  March,  1891,  in  advance  for  the 
quarter  then  commencing."  This  judgment  conclusively  established 
defendant's  liability  under  the  lease,  and  that  an  installment  of  rent 
fell  due  on  the  1st  of  March.    As  by  the  terms  of  the  lease  the  rent 
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was  payable  quarterly  in  advance,  and  by  the  judj^inent  a  quarter's 
rent  became  due  on  the  1st  of  March,  the  inevitable  result  was  that 
another  installment  was  payable  on  the  Ist  of  December.  "The  es- 
toppel of  a  former  judgment  extends  to  every  material  matter  within 
the  issues  which  was  expressly  litigated  and  determined,  and  also 
to  those  matters  which,  although  not  expressly  determined,  were 
comprehended  and  involved  in  the  thing  expressly  stated  and  de- 
cided, whether  they  were  or  were  not  actually  litigated  or  consid 
«red.  It  is  not  necessary  that  issue  should  have  been  taken  ujrH)n 
the  precise  point  controverted  in  the  second  action."  Manufacturing 
Co,  V.  Walker,  114  N.  Y.  7,  20  N.  E.  Rep.  625;  Lorillard  v.  Clyde,  122 
N.  Y.  41,  25  N.  E.  Rep.  292.  The  efficacy  of  the  former  judgment  ax;is 
not  impaired  by  the  fact  that  it  was  taken  by  default.  Brown  v. 
Mayor,  66  N.  Y.  385;  BuUard  v.  Sherwood,  85  N.  Y.  253;  Gates  v. 
Preston,  41  N.  Y.  113;  Newton  v.  Hook,  48  N.  W.  676.  Appellant 
<;ontends  nevertheless  that  the  corporate  capacity  of  the  plaintiff 
was  not  proved  on  the  trial.  Assuming  this  fact  not  adjudicated 
by  the  former  judgment,  still  the  objection  is  unavailing,  since  the 
answer  contains  no  affirmative  allegation  that  the  plaintiff  is  not  a 
corporation.  Code,  §  1776.  Again,  appellant  insists  that  there  was 
no  evidence  of  default  in  the  rent,  but  the  complaint  alleges  its 
nonpayment,  and  the  answer,  simply  a  denial,  raises  no  issue  as  to 
the  fact.  Lent  v.  Railway  Co.,  130  N.  Y.  504,  29  N.  E.  Rep.  988. 
Judgment  affirmed,  with  costs.    All  concur. 


HOWLAND  V.  BATES  et  al. 

<Coiiimon  Pleas  of    New   York  City  and  Ck>unty»  General  Term.     March 

15,  1893.) 

Action  on  Note— Directing  Verdict. 

In  an  action  on  a  note  made  by  defendants  to  their  own  order,  and 
indorsed  by  ttiem  in  blank,  and  in  plaintiff's  possession,  there  was  pos- 
itiye  testimony  that  the  consideration  for  it  was  paid  by  plaintiff.  De- 
fendants set  up  as  a  defense  that  the  title  thereto  was  in  another  per- 
son, but  such  person  appeared  and  disclaimed  aU  interest  therein. 
Held,  that  the  court  properly  directed  a  verdict  for  plaintiff. 
Appeal  from  city  court,  general  term. 

Action  by  Louis  M.  Howland  against  De  Witt  C.  Bates  and  Wells 
H.  Bates  on  a  note  executed  by  defendants  to  their  own  order,  and 
indorsed  in  blank.  From  a  judgment  of  the  general  term  of  the  city 
court  (20  N.  Y.  Supp.  373)  affirming  judgment  on  a  verdict  directed 
by  the  court,  and  an  order  denying  a  new  trial,  defendants  appeal. 
Affirmed. 
Argued  before  BISCHOFF  and  PRYOR,  JJ. 

Thomas  H.  WagstafP,  Jr.,  for  appellants. 
Olin,  Rives  &  Montgomery,  for  respondent 

PRYOR,  J.  At  the  close  of  the  evidence  each  party  requested  a 
decision  by  the  court  in  his  favor,  and  neither  asked  the  submission 
of  any  issue  of  fact  to  the  jury.  Thereupon  the  court  directed  a 
verdict  for  the  plaintiff.  The  only  inquiry,  therefore,  upon  the  ap- 
peal is  whether  the  evidence  in  favor  of  the  plaintiff  be  sufficient 
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to  sustain  the  verdict.  Dillon  v.  Cockroft,  90  N.  Y.  649;  Pr< 
McEncroe,  102  N.  Y.  650,  5  N.  E.  Rep.  795;  Daly  v.  Wise,  13 
306,  309,  30  N.  E.  Rep.  837.  The  question  upon  which  the  e 
the  litigation  turned  was  whether  the  plaintiff  was  the  oi 
the  note  in  action.  It  was  made  by  the  defendants  to  the 
order,  and  by  them  indorsed  in  blank.  The  possession  of  tl 
and  its  production  by  the  plaintiff,  afforded  a  presumption 
ownership,  (Orabosski  v.  Gewerz,  [Com.  PL  N.  Y.]  17  N.  Y 
528;)  and  this  prima  facie  title  was  supported  by  positive  tee 
that  the  consideration  for  it  was  paid  by  himself.  On  the  cg 
the  defendants  gave  evidence  that  it  was  the  property  of  tbn 
national  Manufacturing  Company;  but  the  receiver  of  that  € 
tion  appeared,  and  disclaimed  all  interest  in  the  note.  Ob 
the  direction  of  the  court  is  securely  upheld  by  the  evidence 
appeal  is  altogether  without  merit.     Judgment  affirmed,  wit! 


(8  Misa  Bap.  5S.) 
QA.RLINa    V.    PUROBLL. 

(Common  Pleas  of  New  Yoi^  City  and  Ck>unty,  Qenenl  Term.    II 

1898.) 

1.  fiECURrrr  ow  Appeal — Cootit  of  Common  Pr.BA8— Amekdmbnt  op  5 

Ck)de  cavil  Proc  $  1341,  (Laws  1876,  c  431,)  provides  tbat  securj 
be  given  on  an  appeal  to  the  snpreme  court  Section  3192  provl 
section  1341  shall  apply  to  appeals  from  the  New  York  dty  com 
court  of  common  pleaa.  Laws  1890,  a  450,  S  7,  amends  sect! 
0o  as  to  dispense  with  security  on  appeal  to  the  supppme  cour 
that  Buch  amendment  did  not  dispense  with  the  requirement 
ilty  on  appeals  from,  the  New  York  dty  court  to  the  oommo 
since  section  3192  adopted  section  1341  as  it  was  originally 

2.  Appealable  Orders. 

Where  an  appellant  fftils  to  give  the  security  required  by  sect! 
the  appeal  Is  Ineffectual,  and  an  order  dtemlsring  it  is  unnecesa 
therefore  such  order  Is  not  appealablei. 

Appeal  from  special  term. 

Action  by  John  Carling  aigainst  William  PnrcelL     Tbei 
judgment  for  defendant,  and  from  an  order  dkmissing  an 
from  the  general  term  of  tha  city  courts  plaintifl  appecSa 
dismiflsed. 

Argaed  before  DALY,  0.  J.,  and  BISGHOFF  and  FBYOB^ 

Thomas  J.  Parrell,  for  appellant 

Johnston  ft  Johnston,  (Edward' W.  B.  Johnstofn,  of  counsel,) 

spondent 

BISGHOFF,  J.     Plaintiflf  sought  to  appeal  to  this  court 

judgment  of  the  general  term  of  the  city  court  of  New  York 
affirmed  a  judgment  for  defendant.  To  that  end  he  sen 
notice  of  appeal,  but  did  not  give  the  security  required  to 
the  appeal  by  section  1341  of  the  Code  of  Civil  Procedure  be 
amendment  by  chapter  450,  Laws  1890.  Defendant  the 
under  the  provisions  of  rule  11  of  the  special  rules,  applied 
court  at  special  term,  and  on  notice  to  plaintiff,  for  an  on 


Digitized  by 


Google 


•3  CARLINQ  f..  PUBCELL.  &S9 

the  appeal.     This  order  was  granted,  and  from  it  the  pres- 
al  is  attempted  to  be  taken. 

1 1341  of  the  Code  of  Civil  Procedure,  as  originally  enacted, 
)ter  431,  Laws  1876,)  provided  that  upon  an  appeal  to  the 
court  from  an  inferior  court  security  must  be  given  to  ren- 
fectual,  and  the  security  intended  is  the  same  as  provided 
se  of  an  appeal  to  the  court  of  apx>ealB.  Code  Civil  Proc. 
Lane  v.  Humbert,  (Com.  PI.  K  Y.)  9  N.  Y.  Supp.  744.  Sec- 
11-3194  regulate  appeals  from  the  city  court  of  New  York 
»urt,  and  section  3192  declares  that  titles  1  and  3  of  chapter 
of  1880,  c.  178,  (comprising  sections  1293-1323,  1340-1345,) 
applicable  to  such  appeals,  except  as  sections  3193,  3194, 
jrwise  prescribe.  By  section  7,  c.  450,  Laws  1890,  section 
he  Code  of  Civil  Procedure  was  so  amended  as  to  di»x>^nse 
irity  to  perfect  an  appeal  to  the  supreme  court  from  an  in- 
irt,  and  the  query  is  whether  or  not  this  amendment  ajjplies 
Is  from  the  city  court  of  New  York  to  this  court.  It  is  a 
eh  governs  the  interpretation  of  statutes  that  a  statute 
pressly  or  by  necessary  implication  adopts  another  must  be 
so  have  incorporated  tiie  statute  adopted  ipsissimis  verbis^ 
future  additions  to  <x  modifications  of  the  latter  are  not 
in  the  adoption,  unless  a  contrary  intention  is  clearly  mani- 
Suth.  St  Const.  §  257;  End.  Interp.  St  p.  115,  §  85;  Knapp 
lyn,  97  N.  Y.  520;  In  re  Main  Street,  etc.,  98  N.  Y.  454. 
841  of  the  Code  of  Civil  Procedure  at  the  time  of  the  enact- 
section  31^  (May  6,  1880)  required  security  to  render  the 
lectual,  and,  as  the  last-mentioned  section  contains  nothing 
Lch  an  intention  to  include  future  additions  to  or  modifica- 
section  1341  in  the  adoption  is  Inferable  or  apparent,  the 
nterpretation  referred  to  precludes  the  application  of  the 
mt  which  dispenses  with  the  security  to  appeals  from  the 
t  of  New  York  to  this  court.  Hence^  to  render  such  an 
f  ectual,  security  must  still  be  given.  Pursuant  to  the  pro- 
F  section  1347  of  the  Code  of  Civil  Procedure,  an  appeal  to 
ral  term  of  a  superior  city  eoort,  of  which  this  court  is  one, 
343,  subd.  1,)  from  an  order  made  at  special  term,  can  only 
when  the  order  (1)  grants,  refuses,  continues,  or  modifies  a 
al  remedy;  (2)  grants  or  refuses  a  new  trial;  (3)  involves 
t  of  the  merits;  (4)  affects  a  substantial  right;  (5)  in  effect 
es  the  action,  and  prevents  a  judgment  from  which  an 
light  be  taken;  or  (6)  determines  a  statutory  provision  to 
Btitutional.  Clearly  the  order  dismissing  the  appeal  is  not 
le  cases  provided  for  unless  it  may  be  successfully  claimed 
fects  a  substantial  right  But  the  effect  of  the  omission  to 
required  security  was  to  render  the  appeal  ineffectual,  and 
e  of  appeal  to  this  court  a  nullily.  Baymond  v.  Bichmond, 
106;  Manufacturing  Ca  v.  Thayer,  82  N.  Y.  610.  No  appeal 
ling;  the  order  dismissing  it  was  unnecessary;  no  right 
'  of  the  plaintiff  was  involved,  and  the  order  was  for  that 
ot  appesdable.    The  appeal  should  therefore  be  dismissed^ 
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(3  Misc.  Rep.  54.  i 

GULIANO    V.    WHITBNACK. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.     March  13* 

1893.) 

Pleadings— Fii/mQ  Supblbmbntal  Answkr— Discrbtion  of  Ooubt. 

An  order  allowing  defendant  to  file  a  supplemental  answer  alleging  a 
release  of  the  cause  of  action  after  issue  Joined,  and  after  the  case  has 
several  times  been  on  the  trial  calendar,  and  continued,  is  a  proper 
exercise  of  discretion,  but  such  order  should  be  on  condition  of  the  pay- 
ment of  costs  to  the  date  of  the  order. 

Appeal  from  sx)ecial  term. 

Action  for  personal  injuries  by  Antonio  Goliano  against  John 
H.  Whitenaek.  From  an  order  allowing  defendant  to  fie  a  suhdIc- 
mental  answer,  plaintiff  appeals.     Affirmed  on  condition. 

The  complaint  alleges  that  on  August  31,  1889,  the  defendant,  a  contract- 
or and  builder,  was  engaged  in  constructing  an  oven;  that  the  plaintiff 
was  a  laborer  in  his  employment,  who  upon  that  day  entered  the  oven, 
under  his  master's  direction,  and  was  injured  because  of  the  negligent  man- 
ner in  whldi  the  oveaa.  had  been  constructed.  The  defendant  answered  the 
complaint  on  November  21,  1889.  The  action  first  appeared  upon  the  day 
•calendar  on  December  17,  1890,  and  it  was  then  marked  "Off  term."  It  reap- 
peared upon  the  day  calendar  on  May  4, 1891,  and  was  passed  several  days  in 
May,  and  reappeared  in  Jime.  On  June  11th,  it  was  marked  "Off  term"  by  the 
presiding  Judge.  Afterwards  and  in  December,  1892,  plaintiff  moved  to  restore 
the  case  to  the  trial  calendar,  and  defendant  moved  for  leave  to  file  a  supple- 
mental and  amended  answer,  alleging  that  on  or  about  the  26th  day  of  May, 
1891,  plaintiff  executed  and  delivered  to  defendant,  under  seal,  a  release, 
duly  acknowledged,  of  all  claim  and  demand  on  the  part  of  the  plaintiff 
set  up  in  the  complaint,  and  from  any  and  all  claims  and  demands  by  him 
against  this  defendant  On  December  24,  1892,  the  court  (BISCHOFF,  J.) 
made  the  following  order,  from  which  this  appeal  is  taken:  "Upon  reading 
and  filing  the  plaintifrs  notice  of  motion  herein,  that  this  cause  be  restored  to 
the  calendar  of  this  court,  and  placed  on  the  day  calendar  for  trial  on  the 
first  Tuesday  in  January,  1893,  and  the  affidavit  of  Joseph  Wamsley,  sworn 
to  December  22,  1892,  thereto  annexed,  and  the  affidavit  of  J.  Hampden 
Dougherty,  sworn  to  December  21,  1892,  and  said  motion  having  regularly 
come  on  to  be  heard  before  me  on  December  21,  1892,  after  hearing  Mr. 
J.  Wamsley,  plaintiff's  attorney,  in  f&vor  of,  and  Messrs.  Smith  &  Dougherty, 
defendant's  attorneys,  in  opposition  thereto,  ordered,  that  the  said  motion 
be,  and  the  same  is  hereby,  granted,  upon  plaintiff's  attorney  stipulating, 
in  writing,  to  accept  service  of  a  supplemental  and  amended  answer  herein. 
Said  answer  to  be  served  within  five  days  of  a  copy  of  this  order  on  defend- 
ant's attorneys." 

Argued  before  PRYOR  and  GIEGERICH,  JJ. 

Joseph  Wamsley,  for  appellant 

J.  Hampden  Dougherty,  for  re8X)ondent. 

PER  CTJRIAM.  We  are  clear  that  the  learned  trial  judge  at  spe- 
cial term  well  exercised  Ms  discretion  in  allowing  the  supplemental 
answer.  But  we  are  of  opinion  that  the  order  should  have  been 
granted  on  the  condition  of  a  stipulation  by  defendant  to  pay  the 
taxable  costs  and  disbursements  to  the  date  of  the  order.  If  the 
defendant  will  so  stipulate,  the  order  is  affirmed;  otherwise,  it  is 
reversed.    No  costs. 
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v67  Hun,  689.) 
WHBBIiBR  V.  NEW  YORK  CENT,  ft  H.  R.  R.  00.. 

(Sapreme  Court,  General  Term,  Third  Department    March  2,  1808.) 

I.  Railroad  CoMPANrEs— Fike  Set  by  Locomotive— Evidence. 

In  an  action  against  a  railroad  company  for  negligently  aetttng  fire  to 
plaintiff's  bam,  evidence  that  the  fire  started  on  the  roof  of  the  bam 
towards  defendant's  track  between  12  and  1  o'clock  in  the  afternoon. 
In  the  summer  time,  shortly  after  defendant's  engine  passed  up  the  road, 
and  tha<-  the  wind  was  blowing  from  the  direction  of  the  track,  is  suf- 
fldeut  to  show  that  the  fire  was  set  by  the  engine,  without  direct  pre- 
liminary proof  excluding  the  probability  that  the  fire  originated  from 
soDiu  other  source,  since  the  presumption  is  that  at  that  time  no  fire  or 
light  would  be  used  in  the  bam,  and  that  a  fire  originating  from  the  drop- 
ping or  using  of  a  match  in  the  building  would  not  have  started  on  the 
roof 

t.  Same — Eyidbxcb  of  Kegliobnce. 

When  plaiuti£f  identifies  the  engine  that  caused  the  fire,  proof  that 
largo  cinders  were  foimd  on  the  track  and  on  plaintiff's  premises  at  the 
time  of  the  fire  does  not  show  that  the  engine  was  not  in  good  r^alr, 
in  the  absence  of  evidence  showing  that  the  cinders  came  therefrom, 
or  that  it  is  of  similar  construction,  state  of  repair,  or  management  to 
those  shown  to  have  emitted  the  cinders. 

8.  Baue. 

Where  the  engine  is  shown  to  have  the  best-known  appliances  to  pre- 
vent the  emission  of  sparks,  and  that  it  was  in  good  condition  before  the 
fire,  and  when  examined  two  or  three  days  afterwards,  the  court  will 
not  presume  defendant  negligent  because  the  engine  was  old,  and  Im- 
perfect, as  to  its  capacity  for  generating  steam. 

4  kiAME--SuBSEQUBirr  Fires. 

The  emission  of  one  large  spark  from  defendant's  engine  three  days 
after  the  fire  is  not  sufficient  evidence  that  the  engine  was  out  of  order 
at  the  time  of  the  fire  to  warrant  the  submission  of  the  question  to  the 
Jury,  since  there  was  ample  time  in  three  days  for  some  accident  to  have 
happened  to  the  spark  arrester. 

Appeal  from  circuit  court,  Columbia  county. 

Action  by  Caroline  E.  Wheeler  against  the  New  York  Central  & 
Hudson  liiver  Railroad  Company  for  the  destruction  of  plaintiff's 
buildings  by  fire  alleged  to  have  been  set  by  one  of  defendant's  loco- 
motives. From  a  judgment  dismissing  the  complaint,  plaintiff  ap- 
appeals.    Affirmed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEERICK,  JJ. 

Cady  &  Hoysradt,  (J.  Rider  Cady,  of  counsel,)  for  appellant 
Ashbel  Green,  (F.  L.  Westbrook,  of  counsel,)  for  respondent. 

PUTNAM,  J.  Plaintiff's  buildings  were  destroyed  by  fire  on  June 
19,  1890,  in  the  afternoon,  between  the  hours  of  12  and  1  o'clock. 
Defendant's  local  freight  train,  drawn  by  engine  No.  82,  had  passed 
15  or  20  minutes  before.  Plaintiff's  buildings  stood  on  the  easterly 
Bide  of  and  very  near  defendant's  track,  and  the  wind  was  blowing 
from  west  to  the  east  The  fire  started  on  the  roof  of  plaintiff's  barn 
towards  the  railroad.  Some  of  defendant's  employes  at  the  time 
were  in  the  yard  adjacent  to  the  building,  but  it  does  not  appear 
that  any  one  saw  sparks  emitted  from  the  defendant's  engine 
while  passing  plaintiff's  premises.    Plaintiff  contends  that  there  was 
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evidence  which  should  have  been  sabmitted  to  the  jury  tending  to 
show  that  the  fire  occurred  on  account  of  the  negligent  emission  of 
sparks  from  defendant's  said  engine.  The  trial  judge  thought  other 
wise,  and  nonsuited  the  plaintSf,  deeming  that  there  was  no  suffi- 
cient evidence  to  show  that  defendant's  engine  caused  the  fire,  or 
that  it  was  not  properly  constructed  to  prevent  the  emission  of 
sparks.  I  regard  the  case  as  a  close  one,  and  have  reached  a  conclu- 
sion with  considerable  hesitation.  It  is  held  that  in  such  an  action 
as  this,  and  under  such  circumstances,  after  testimony  has  been 
produced  tending  to  exclude  the  probability  that  the  fire  originated 
from  any  other  source,  evidence  may  be  given  showing  that  it  was 
possible  for  the  sparks  from  the  engine  to  reach  the  burned  build- 
ing, and  facts  tending  to  show  that  the  fire  originated  from  that 
source  and  no  other.  8  Amer.  &  Eng.  Enc.  Law,  pp.  7,  8,  and  notes; 
Crist  V.  Railwav  Co.,  1  Thomp.  &  C.  435,  58  N.  Y.  638;  Sheldon  v. 
Railroad  Co.,  14  N.  Y.  218;  Field  v.  Railroad  Co.,  32  N.  Y.  339; 
Hinds  V.  Barton,  25  N.  Y.  547.  In  this  case  it  is  not  clear  that 
plaintiff  produced  the  preliminary  proof  held  necessary  by  above  and 
kindred  cases.  Although  plaintiff's  husband  and  her  hired  man 
were  inside  the  buUding  where  the  fire  originated  on  the  day  it  oc- 
curred, neither  were  examined  with  a  view  of  showing  that  the  fire 
could  not  have  occurred  by  some  act  of  theirs  inside  of  the  bam.  It 
was  not  shown  that  they  did  not  use  a  match  within  the  building 
before  the  fire, — as  to  light  a  pipe,  or  otherwise.  It  was  not  shown 
that  children  or  other  persons  were  not  within  the  bam  previous  to 
the  fire.  In  fact,  no  dUrect  evidence  was  given  by  plaintiff  t^iding 
to  show  the  improbability  of  the  fire's  originating  from  some  cause 
other  than  from  defendant's  locomotive.  But  I  am  inclined  to  think 
that  direct  evidence  tending  to  show  that  there  was  no  other  prob- 
able cause  of  the  fire,  except  sparks  from  defendant's  engine^  was 
unnecessary,  when  the  facts  of  the  case  indicate  that  the  fire  prob- 
ably originated  from  that  cause.  The  fire  was  in  the  summer  time, 
in  tiie  middle  of  the  day,  and  when  several  men  were  in  the  yard  ad- 
joining the  building.  It  started  a  few  minutes  after  defendant's 
train  passed  up  the  road,  on  the  roof  towards  defendant's  track, 
the  wind  blowing  from  the  direction  of  the  railroad  towards  the 
bam.  It  may  be  assumed  that  (xn  the  19th  of  June,  and  be- 
tween 12  and  1  o'clock  in  the  afternoon,  no  fire  or  light  would 
be  used  in  the  bam.  If  a  match  had  been  dropped  or  used  in  the 
building,  a  fire  originating  therefrom  would  not  hetve  started  in  the 
roof.  I  think,  therefore,  there  was  evidence  tending  to  show  that 
the  fire  was  started  by  defendant's  engine,  and  that  the  plaintiff, 
within  the  authorities  cited  above,  was  entitled  to  have  that  evi- 
dence submitted  to  the  jury,  if  she  also  produced  any  sufficient  evi- 
dence tending  to  show  negligence  on  the  part  of  the  company.  See 
Railroad  Co.  v.  Doak,  52  Pa.  St  379. 

Assuming  that  defendant  caused  the  fire  in  question,  it  remains 
to  be  considered  whether  there  was  testimony  given  that  said  en- 
gine No.  82  was  not  in  proper  condition  at  the  time  of  the  fire,  which 
the  trial  judge  should  have  submitted  to  the  jury.  Defendant  wa» 
not  responsible  for  the  fire  if  It  used  proper  care.     It  had  the  right 
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to  run  its  locoiuotives  at  all  times  on  its  tracks  proTided  they  were 
in  proper  condition.  Collins  v.  Kailroad  Co.,  6  HuHi  506,  71  N.  Y. 
609.  And  it  was  for  the  plaintiff  to  show  by  evidence,  the  defect^  if 
any  existed,  in  defendant's  engine.  Cosnlich  v.  Oil  Co.,  122  N.  Y. 
123,  25  K  E.  Eep.  259.  The  only  direct  testimony  as  to  the  condi- 
tion of  said  machine  was  given  by  the  witness  Fisher.  He  testified 
it  was  in  first-class  condition  two  or  three  days  before  the  fire;  that 
the  spark  arrester  was  then  examined,  as  it  was  a  few  days  after 
the  f^e^  and  was  found  in  good  repair  on  each  occasion.  The  fact 
that  large  cinders  were  found  on  defendant's  track  and  on  plain- 
tiff's premises,  25  paces  therefrom,  at  or  about  the  time  of  the  fire, 
does  not  show  that  the  engine  was  not  in  good  repair,  because  it  is 
not  shown  that  such  cinders  came  therefrom.  In  this  case  plain- 
tiff has  identified  the  engine  which  caused  the  fire.  No  other  en- 
gine of  defendant's  is  shown  to  have  passed  the  burned  building  at 
any  time  near  the  time  of  the  fire.  In  cases  where  it  is  probable 
that  some  engine  of  a  railroad  company  has  started  a  fire,  and  sev- 
eral are  shown  to  have  passed  at  or  about  the  time,  evidence  that 
engines  on  that  road  have  frequently  dropped  sparks  or  cinders  may 
be  competent.  Sheldon  t.  Bailroad  Co.,  14  N.  Y.  218.  But  such 
evideuce  is  not  competent  where  the  engine  that  caused  the  fire  is 
identified,  unless  it  is  also  shown  that  such  machine  is  of  similar 
construction,  state  of  repair,  or  management  to  those  which  are 
shown  to  have  emitted  such  sparks  or  cinders.  Gibbons  v.  BaUroad 
Co.,  58  Wia  335,  17  N.  W.  Rep.  132;  Boyce  v.  Railroad  Co.,  42  N. 
H.  97. 

The  court  cannot  presume  defendant  negligent  for  using  an  old 
engine  to  draw  its  freight  trains,  or  one  in  which  it  was  difficult 
to  keep  up  steam,  in  the  absence  of  competent  testimony  showing 
its  spark  arrester  defective.  We  should  not  imagine  that  because 
an  engine  is  not  new,  and  is  not  perfect  as  to  its  capacity  for  generat- 
ing steam,  its  spark  airester  is  out  of  order.  Defendant's  engine 
was  shown  to  have  the  best-known  appliances  to  prevent  the 
emission  of  sparks,  and,  as  we  have  shown,  the  only  witness  sworn  as 
to  its  condition  testified  that  it  was  in  good  state  of  repair  before 
the  fire,  and  when  examined  two  or  three  days  afterwards.  We 
must  remember  that  this  case  is  not  like  those  where  the  plaintiffs 
have  been  able  to  show  prior  to  a  fire  that  an  engine  has  emitted 
large  sparks  or  caused  frequent  fires.  In  such  cases  it  has  been 
held,  in  some  instances,  that  such  emission  of  sparks  and  fires  was 
some  evidence  of  a  defective  engine,  the  effect  of  which  was  to 
throw  uxK)n  the  company  the  burden  of  showing  that  its  locomotives 
were  in  good  condition.  In  this  case  no  one  saw  any  sparks 
emitted  from  engine  No.  82  at  the  time  of  the  fire,  nor  was  there 
any  proof  of  its  causing  any  fires  or  emitting  any  large  sparks  prior 
to  the  fire  in  question.  It  was  then  incumbent  on  the  plaintiff  to 
show  an  improi)er  condition  of  its  spark  arrester  or  a  defect  in  the 
engine  that  might  cause  the  fire.  The  only  testimony  offered  by  the 
pl^tiff  tendi^  to  show  a  defect  in  the  spark  arrester  of  engine 
No.  82,  that  I  am  able  to  discover,  was  its  emitting  sparks  on  two 
occasions  after  the  fire  in  question.    The  occasion  testified  to  by  Van 
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Valkenburgh,  when  a  car  load  of  hay  was  burned,  occnrred  some 
time  after  the  fire, — ^I  think  three  or  four  weeks.  Nor  does  it  appear 
that  the  fire  which  destroyed  the  hay  was  caused  by  large  sjiarks, 
and  not  by  such  as  are  emitted  from  an  en^e  with  the  best>known 
appliances,  in  the  best  condition.  The  witness  Lampman  testified 
to  another  occasion,  not,  as  suggested  by  plaintifPs  counsel,  on  June 
20th,  the  day  after  the  fire,  but  about  the  20th  of  June,— the  20th  or 
the  22d,  he  is  not  positive  which.  He  says  that  a  large  coal  of  fire 
was  then  emitted  from  the  engine,  and  fell  into  his  wagon  three  rods 
distant,  setting  fire  to  the  straw.  Plaintiff's  contention  is  that 
this  large  spark,  described  by  Lampman,  could  not  have  been  emit- 
ted through  a  spark  arrester  in  proper  condition;  and  although 
Fisher  testified  tiiat  the  arrester  in  No.  82  was  in  good  condition 
both  before  and  after  the  firie,  yet  by  this  testimony  of  Lampman's 
a  question  of  fact  was  raised  which  could  only  be  properly  deter- 
mined by  a  jury.  I  think  that  the  learned  trial  judge  took  the 
correct  view  of  this  testimony.  As  it  was  for  the  plaintiff  to  show 
defendant's  negligence,  if  any,  and  as  Lampman  was  uncertain 
whether  the  occurrence  at  Coxsackie  was  on  the  20th  or  22d,  we 
should  assume  it  occurred  on  the  22d,  three  days  after  the  fire. 
It  would  not  have  been  proper  for  the  court  to  have  allowed  the 
jury  to  guess  that  the  occurrence  was  on  the  20th,  when  the  wit- 
ness himself  did  not  so  testify.  I  think  the  fact  that  three  days 
after  the  fire  one  large  spark  was  emitted  from  defendant's  engine 
could  not  be  properly  submitted  to  the  jury  as  evidence  that  defend- 
ant's engine  was  out  of  order  three  days  before.  There  was  ample 
time  in  the  three  days  for  some  accident  to  have  happened  to  the 
spark  arrester,  or  for  a  hole  to  have  been  worn  in  the  netting.  CJoun- 
sel  for  the  plaintiff  suggest  that  a  witness  testified  that  no  altera- 
tions or  changes  had  been  made  in  the  engine  from  June  Ist  to 
September  1st  of  that  year.  Such  evidence,  however,  should  not 
be  deemed  as  meaning  that  changes  may  not  have  occurred  during 
the  time  mentioned  to  the  defendant's  engine  by  use  or  wear.  It 
has  been  held,  in  such  an  action  as  this,  that  evidence  that  defend- 
ant's engine  on  the  same  trip  and  the  same  day  caused  other  fires 
was  competent,  as  tending  to  show  Ihe  defective  condition  of  the 
engine.  Slossen  v.  Railroad  Co.,  60  Iowa,  215,  14  N.  W.  Rep.  244. 
But  here  the  emission  of  the  large  spark  was  several  days  after  the 
fire.  If  the  affirmative  had  been  with  the  defendant  as  to  the 
condition  of  the  engine,  and  it  had  produced  evidence  that  tiie  spark 
arrester  was  in  good  condition  both  before  and  after  the  fire,  it 
might  have  been  proper  for  the  plaintiff  to  have  shown  in  rebuttal 
the  emission  of  the  spark  after  the  fire.  Such  was  the  case  of  Loring 
V.  Railroad  Co.,  131  Mass.  469. 

Plaintiff  had  the  burden  of  showing  that  on  June  19th  defendant's 
engine  was  out  of  repair,  in  such  a  way  as  to  cause  the  fire  that 
destroyed  her  building.  She  failed  to  produce  any  evidence  from 
which  the  jury  would  have  been  authorized  to  find  that  such  loco- 
motive was  so  out  of  repair  until  some  days  after  the  fire.  The  then 
defective  condition  of  the  spark  arrester  of  said  engine  may  have 
existed  prior  to  the  fire  which  injured  plaintiff,  or  it  may,  from 
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wear  or  accident,  have  developed  since  the  fire.  It  was  for  the  plain- 
tiff to  show  the  defect  prior  to  the  fire.  This  she  failed  to  do.  It 
would  not  have  been  proper  for  the  court  below  to  have  allowed  the 
jury  to  conjecture  as  to  the  time  the  spark  arrester  became  out  of  or- 
der. See  Searles  v.  Railway  C5o.,101  N.  Y.  661,  6  N.  E.  Rep.  66;  Reiss 
V.  Steam  C5o.,  128  N.  Y.  107,  28  N.  E.  Rep.  24. 

The  court  below,  I  think,  did  not  err  in  excluding  the  evidence 
offered  by  plaintiff  to  show  that  prior  to  the  fire,  and  in  the  vicinity 
of  the  premises  where  the  fire  occurred,  sparkisi  and  cinders  were 
found  on  the  line  of  defendant's  road  and  on  plaintiff's  premises. 
As  we  have  seen,  plaintiff  identified  the  engine  that  caused  the  fire, 
and  hence  the  evidence  in  question  was  properly  excluded  by  the 
court.  I  therefore  conclude  that  the  jud^rment  should  be  aflOrmed, 
with  costs.     All  concur. 


(67  Hun,  627.) 

LBTTIS  V.  HORNING. 

(Supreme  Omrt,  General  Term,  Third  Department    February  16,  1808.) 

Vicious  Ahihals— Liability  of  Owner. 

In  an  action  for  personal  injuries  inflicted  by  a  yidous  buU,  the  evi- 
dence showed  that  plaintiff's  employer  had  taken  defendant's  farm  to 
work  on  shares.    The  contract  provided  that  defendant  should   lenve 
some  cows  and  a  buU  on  the  farm.    The  buU  was  not  leased  to  plaintiff's 
employer,  but  was  in  his  possession  as  baUee.   The  bull  became  danger- 
ous, and  defendant  was  notified  of  the  fact,  but  he  refused  to  have  the 
animal  shut  up,  and  declined  to  take  care  of  it    Hdd,  that  defendant 
was  liable  as  owner  of  the  bvdl.    Atwater  v.  Lowe,  39  Him,  150,  and  Van 
Slyck  V.  SneU,  6  Lans.  302,  distinguished. 
Appeal  from  circuit  court,  Montgomery  county. 
Action  by  Wilson  I.  Lettis  against  Norman  Homing  for  personal 
injuries.     From    a  judgment   of   nonsuit,   plaintiff   appeals.     Be- 
versed. 
Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HERRICK,  JJ. 

H.  Dunckel,  (A.  J.  Nellis,  of  counsel,)  for  appellant. 

H.  M.  Eldredge,  (Z.  S.  Westbrook,  of  counsel,)  for  resx>ondent 

PUTNAM,  J.  This  action  was  brought  to  recover  damages  for 
injuries  received  by  plaintiff  from  a  vicious  bull  owned  by  the  defend- 
ant. Plaintiff  was  an  employe  of  one  William  Kelly,  who,  by  writ- 
ten contract,  took  the  defendant's  farm  for  one  year  from  March  1, 
1891,  to  work  on  shares.  The  contract  provided  that  defendant 
should  leave  20  cows,  now  on  said  farm,  1  bull,  3  hogs,  etc.  Kelly 
was  to  work  said  farm,  and  take  good  care  of  the  cows  and  stock; 
the  milk,  butter,  and  cheese  to  be  divided  between  the  parties. 
Kelly  took  possession  of  the  farm  under  the  contract  on  March  1, 
1891,  and  of  the  20  cows  and  a  bull  left  there  by  the  defendant. 
There  was  evidence  that  plaintiff  was  seriously  injured  by  the  bull, 
and  also  that  defendant  knew  of  the  dangerous  character  of  the 
animal  prior  to  the  injury.  The  trial  judge  granted  a  nonsuit,  on 
the  grounds  that  under  the  contract  Kelly  had  the  sole  control  of  the 
animal;  that  it  was  a  proper  one  when  first  furnished,  and  after- 
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wards  became  yicious;  that  it  was  the  duty  of  Kelly  to  take  care 
of  it;  he  had  the  absolute  qpntrol,  and  could  hampar  or  shut  it  up, 
whetker  the  own^  consented  or  not;  that  while  KeUy  was  so  in 
possession  and  had  control  of  the  animal,  the  liability  for  plaintiff's 
injury,  if  any,  was  his  and  not  that  of  the  defendant  It  is  not  dear 
that  the  trial  judge  was  correct  in  stating  that  it  was  conceded  that 
the  bull  was  a  proper  one  when  delivered  to  Kelly.  The  occupancy 
of  the  latter  conmienced  on  March  1,  1891.  Testimony  was  giyen 
on  the  trial  showing  that  during  the  latter  part  of  that  month  the 
bull  was  vicious  and  dangerous.  This  being  so,  it  may  be  doubted 
whether  the  animal  was  not  also  dangerous  during  the  first  of  the 
same  month.  Under  the  ccmtract  between  plaintiff  and  KeUy,  to 
work  the  farm  on  shares,  the  bull  was  not  leased  to  the  latter,  but 
was  in  his  possession  as  a  bailee.  The  trial  judge  properiy  held 
that  ''Kelly  was  paying  a  part  of  his  obligation  to  defendant  for  the 
lease  of  the  property,  by  seeing  that  the  cows  were  proi)erly  served 
with  the  bull,  so  that  they  would  come  around  in  the  ensuing  season; 
that  defendant  furnished  the  bull  for  that  purpose."  TMs  is  un- 
doubtedly a  correct  view  of  tiie  contract,  and  shows  that  Mr.  KeUy 
kept  the  animal  for  the  benefit  of  Mr.  Horning.  Hence  this  case 
differs  from  Atwater  v.  Lowe,  39  Hun,  150,  and  Van  Slyck  v.  Snell, 
6  Lans.  302.  In  those  cases  the  cattle  had  been  rented  to  the  ten- 
ants for  a  term  of  years,  and  the  latter  had  the  sole  control  and 
charge  of  them, — ^the  i)ossession  of  said  stock, — for  their  own  bene- 
fit In  this  case  Kelly  was  merely  the  keei)er  of  defendant's  bull  for 
defendant's  sole  benefit.  Also  the  cases  of  Ryan  v.  Wilson,  87  N. 
T.  471;  Mellen  v.  Morrill,  126  Mass.  545;  and  O'Brien  v.  Qreenbaum, 
23  N.  Y.  St  Rep.  405, — cited  by  defendant,  were  where  the  real 
estate  in  question  had  been  leased  by  the  owners  for  a  period,  and  it 
was  held  that  the  owner,  having  parted  with  the  possession  and 
control  of  the  pro{)erty,  was  not  liable  for  an  injury  caused  by  its 
condition  during  the  pendency  of  the  tenancy.  In  this  case,  as  we 
have  seen,  while  possession  of  the  dangerous  animal  was  given  to 
Kelly,  it  was  given  to  him  for  the  benefit  of  defendant,  and  Kelly 
took  said  property,  not  as  a  lessee,  but  rather  as  bailee,  of  Mr. 
Homing.  Marsh  v.  Hand,  120  K  Y.  3l5,  24  N.  E.  Rep.  463,  was  a 
case  somewhat  similar  to  the  one  under  consideration.  In  that  case 
one  Hand  was  sued  as  the  owner,  and  Cumber  as  the  party  working 
the  farm  on  shares,  and  to  whom,  under  the  contract  between  the 
parties,  (which  was  similar  to  the  contract  in  this  case,)  the  ])OBses- 
sion  of  the  dangerous  animal  was  given.  In  that  case,  in  his 
opinion,  Justice  Bradley  uses  the  following  language: 

''He,  [Cumber,]  as  weU  as  the  Hands,  had  an  taiterest  hi  the  use  of  the 
stock,  and  Mas  liable  for  an  injury  resulting  from  the  trespass  upon  the  plain- 
turs  premises,  but,  Inasmuch  as  the  defendants  Hand  had  neither  parted  witb 
the  tittle  to  the  stock  left  by  them  upon  the  farm  or  rented  it  to  Oomber,  tliey 
were  also  liable  for  any  trespass  committed  by  such  stock  upon  the  lands  of 
another.  The  relation  of  Cumber  as  the  baUee,  and  his  duties  aanuned  witii 
respect  to  it,  did  not  have  the  effect  of  releasing  them,  who  were  the  general 
owners,  from  liability." 

I  think  the  learned  justice  stated  the  correct  doctrine  applicable 
to  such  a  case.     The  owner  of  a  dangerous  animal,  having  knowl* 
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edge  of  its  dangerous  character,  cannot,  bj  deliyering  possession 
to  his  bailee,  escape  liability  for  damages  resulting  from  the  tres- 
pass of  such  animal  The  gravamen  of  the  action  is  the  keeping  of 
the  vicious  animal,  with  Imowledge  of  its  propensities,  (Muller  v. 
McKesson,  73  N.  Y.  195;)  and  the  ownei*  of  &e  animal  keeps  it 
when  in  possession  of  his  bailee.  In  Marsh  v.  Hand,  supra^  the 
defendants  were  held  not  liable  only  upon  the  ground  that  the  ram 
which  caused  the  injury  was  purchased  without  authority  and 
without  the  knowledge  or  consent  of  the  defendants.  To  hold  Kelly, 
in  this  case,  solely  responsible  for  plaintiff's  injury  would  be  most 
unjust.  Under  the  contract^  defendant  was  to  furnish  20  cows,  then 
on  the  place,  and  1  bulL  The  bull,  it  will  be  seen,  is  not  specified 
as  being  on  the  place.  The  animal  delivered,  either  at  the  time 
or  soon  afterwards^  became  vicious  and  dangerous,  and  defendant' 
was  notified  of  the  fact.  He  refused  to  consent  to  have  the  animal 
shut  up,  day  or  night.  He  declined  to  take  care  of  it,  and  also  to 
furnish  a  ring  and  chain  to  be  put  in  his  nose.  It  is  not  consistent 
with  justice  that  the  owner  of  a  vicious  animal,  in  possession  of  his 
bailee,  who  declines  to  take  care  of  it  at  the  request  of  the  latter, 
or  to  consent  to  proper  measures  being  taken  to  prevent  the  animal 
from  doing  a  mischief,  should  escape  liability  for  injuries  done  by  it, 
or  that  the  bailee  should  be  liable  for  such  injuries.  The  bailee 
in  this  case  seems  to  have  been  blameless.  The  vicious  bull  was 
pot  in  his  possession  under  the  contract,  and  he  was  bound  to  receive 
it.  He  promptly  notified  the  owner  of  the  dangerous  character  of 
the  animal,  and  endeavored  to  induce  him  to  consent  to  projier 
measures  being  taken  to  prevent  its  doing  any  injury.  I  think  that 
defendant,  as  the  owner  of  the  animal,  was  liable  for  the  injuries 
caused  by  the  vicious  propensities  of  his  bull,  if  he  knew,  prior  to 
Hie  attack  by  the  animal  upon  plaintiff,  of  his  dangerous  character. 
If,  under  the  contract,  the  defendant  and  Kelly  could  be  deemed 
tenants  in  common  of  the  bull,  (Sheldon  v.  Skinna*,  4  Wend.  626,) 
the  former  was  also  liable,  (Oakes  v.  Spaulding,  40  Vt  347.) 

It  is  claimed  by  respondent  that  the  action  cannot  be  maintained, 
because  the  testimony  shows  that  plaintiff  was  guilty  of  contribu- 
tory negligence.  I  see  very  little  in  the  evidence  indicating  any 
audi  negligence  on  the  part  of  plaintiff,  but  clearly  this  is  not  a  case 
where  that  question  could  be  properly  taken  from  the  jury.  MuUer 
V.  McKesson,  73  N.  Y.  195.  The  judgment  should  be  reversed,  and 
a  new  trial  granted,  with  costs  to  abide  the  event.     All  concur. 


(67  Hun,  491.) 

BTRAUS  V.  STRAUS. 

(8(q;>reme  Ooort,  General  Term,  Third  Department.    Febmarj  IB^  1898;.) 

1.   DiVOBCB— CRUBLTT— ACCUSATIONB  OF  UnCHASTITY. 

False  aocusatitons  of  uncbastity,  made  witibout  snfflclent  eanae  hj  a 
husband  against  his  wife,  constitute  cruel  and  Inhuman  treatment. 
9l  Bahe— Revival  aftsb  Condonation. 

Acts  of  cruelty  committed  by  a  husband  airainst  his  wife  will  revive 
acta  of  cruelty  which  haye  been  condoned. 
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t.  Same— Expenses  op  Suit— Allowance. 

Code  CivU  Proc.  §  1709,  provides  that  during  the  pendency  of  an  actlm 
for  divorce  the  court  may  make  orders  requiring  the  husband  to  pay 
money  to  enable  the  wife  to  carry  on  or  defend  the  action,  and  that  the 
final  Judgment  in  such  action  may  award  "costs"  in  favor  of  or  against 
either  party,  collectible  by  execution  issued  therefor  as  in  an  ordinary 
case.  Held,  that  no  allowance  for  the  expenses  of  the  action  can  be 
properly  made  to  the  wife  in  the  final  Judgment,  as  the  statute  authorizes 
only  "costs"  to  be  provided  for  therein. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Sallie  Straus  against  David  Straus  for  separatiotfi  from 
bed  and  board  of  defendant.  There  was  judgment  for  plaintiff  for 
separation  and  for  counsel  f ees,  and  defendant  api)eals.     Modified. 

For  decision  on  appeal  from  an  order  granting  additional  alimony, 
see  U  N.  Y.  Supp.  671. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBBICK, 
JJ. 

Edward  J.  Maxwell,  for  appellant. 

Westbrook,  Borst  &  Perkins,  (Z.  S.  Westbrook,  of  counsel,)  for 
respondent. 

PUTNAM,  J.  I  am  unable  to  see  how  we  could  properly  disturb 
the  findings  of  the  learned  referee  upon  the  questions  of  fact  sub- 
mitted to  him.  It  was  a  case  of  conflicting  evidence,  and  we  feel 
concluded  by  his  decision.  There  was  sufficient  testimony  given 
to  sustain  his  conclusions  upon  the  facts,  and,  such  being  the  case, 
the  plaintiff  was  entitled  to  a  judgment  of  separation.  The  testi- 
mony shows,  and  the  referee  found,  that  defendant,  without  reason- 
able cause,  falsely  and  repeatedly  accused  plaintiff  with  being  an  un- 
chaste woman,  with  having  had  unlawful  intercourse  with  one  Solo- 
man  Levi,  and  with  other  men.  I  think  such  an  accusation 
constituted  cruel  and  inhuman  treatment  of  plaintifl  by  defendant, 
sufficient  to  justify  a  judgment  of  separation  if  no  other  ground  of 
complaint  existed.  Such  a  charge,  if  false,  and  made  without  suffi- 
cient cause,  as  found  in  this  case,  is  more  cruel  than  blows  or  any 
mere  physical  violence.  The  duty  devolves  upon  a  husband  to  pro- 
tect his  wife, — ^not  only  her  person,  but  also  her  reputation;  and 
when,  instead  of  fulfilling  that  duty,  he  cruelly  traduces  her  charac- 
ter, the  court  can  properly  protect  her  by  a  judgment  of  separation. 
The  testimony  in  this  case  shows  that  defendant  not  only  cruelly 
and  repeatedly  aspersed  the  character  of  his  wife,  but  also  assaulted 
and  otherwise  ill  treated  and  abused  her. 

If  there  was  any  condonation  by  plaintifl,  subsequent  acts  of 
cruelty  committed  by  defendant  revived  the  condoned  offenses, 
Hence  the  judgment,  as  far  as  it  provides  for  a  separation  of  plain- 
tiff from  defendant,  must  be  affirmed. 

The  defendant  objects  to  the  allowance  of  |500  awarded  to  plain- 
tifl in  the  judgment  **for  a  further  reasonable  and  necessary  counsel 
fee  and  allowance  in  this  action,  for  the  costs  and  expenses,  services, 
and  disbursements  of  her  attorney  and  counsel  herein,  expenses  in- 
curred and  to  be  incurred  to  the  entry  of  the  judgment"  This  obJeo> 
tion  raises  two  questions:  Can  any  extra  allowance  or  allowances  for 
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expenses  of  counsel  be  properly  awarded  in  the  final  judgment  in  an 
action  for  divorce  or  separation?  And,  if  so,  can  such,  an  allowance 
be  made  for  past  expenses?  The  only  authority  for  the  allowance  of 
alimony,  expenses  of  the  action,  or  costs,  contained  in  the  Code,  is 
found  in  sections  1766  and  1769.  The  former  section  is  silent  on 
the  subject  of  costs  and  expenses,  but  provides  for  an  allowance  for 
support  and  maintenance  of  the  wife  in  the  final  judgment.  Sec- 
tion 1709^  provides  for  the  payment  of  alimony  and  the  expenses  of 
the  action  during  its  pendency,  and  for  a  judgment  in  favor  of  the 
successful  party,  with  costs, — evidently  referring  to  the  ordinary 
costs  of  an  action.  This  section,  which  is  the  only  authority  for  an 
order  directing  the  payment  of  expenses  of  the  wife  for  counsel  in 
the  action,  evidently  means  that  such  direction  shall  be  given  in. 
an  order,  and  not  in  the  final  judgment.  This  construction  of  sec- 
tion 1769  has  been  given  in  several  cases.  Thus,  in  Percival  v.  Per- 
cival,  14  N.  Y.  St.  Eep.  255,  256,  it  is  held  "that  expenses  pendente 
lite,  if  they  are  to  be  awarded  at  all,  must  be  awarded  \ipon  special 
application,  and  cannot  properly  form  a  part  of  the  final  judgment." 
To  the  same  effect  is  Williams  v.  Williams,  6  N.  Y.  Supp.  645.  And 
see  Stampfer  v.  Stampfer,  11  N.  Y.  Supp.  588.  I  think,  therefore, 
that  no  allowance  can  in  the  final  judgment  be  property  made  to  the 
wife  for  expenses  of  the  action.  The  case  of  McBride  v.  McBride, 
119  N.  Y.  519,  23  N.  E.  Rep.  1065,  to  which  the  respondent  refers, 
merely  holds  that  an  action  may  be  deemed  pending  for  the  pur- 
pose of  aUovring  expenses  to  the  wife  both  before  and  after  judg- 
ment if  an  apx)eal  is  taken,  evidently  contemplating  an  allowance 
by  order,  and  not  as  a  part  of  the  final  judgment.  The  case  of 
Percival  v.  Percival,  124  N.  Y.  637,  26  N.  E.  Rep.  540,  to  which  the 
court  below  referred,  merely  determined  that  in  the  judgment  past 
expenses  of  the  wife  for  support  and  maintenance  can  be  provided 
for;  but  such  an  allowance  is  authorized  by  section  1766  of  the 
Civil  Code,  which  does  not  provide  for  the  costs  or  expenses  of  the 
action. 

If,  however,  a  provision  could  be  properly  made  in  the  judgment 
for  expenses  of  me  wife  in  an  action,  such  an  allowance,  I  think, 
could  not,  under  section  1769,  supra,  be  made  for  past  expenses, — 
those  already  incurred  by  the  wife, — ^as  it  appears  was  done  in  this 
case.  Beadleston  v.  Beadleston,  103  N.  Y.  402,  8  N.  E.  Rep.  735. 
The  opinion  at  special  term  suggests  that  although  the  court,  on  a 
motion  before  judgment,  has  no  power  to  order  the  husband  to  pay 
past  expenses  of  counsel  in  the  action,  as  determined  in  Beadleston 

'Ck)de  GlyU  Proc.  §  1769,  provides  that  daring  the  pendency  of  actions  for 
divorce  or  separation  *the  conrt  may,  in  its  discretion,  make  and  modify  an 
order  or  orders  requiring  the  husband  to  pay  any  sum  or  sums  of  money 
necessary  to  enable  the  wife  to  carry  on  or  defend  the  action,  or  to  provide 
suitably  for  the  education  and  maintenance  of  the  children  of  the  marriage, 
or  for  the  support  of  the  wife;"  and  that  "the  final  judgment  in  such  action 
may  award  costs  in  favor  of  or  against  either  party,  and  execution  may  be 
issued  for  the  coUectlon  thereof  as  in  an  ordinary  case,  or  the  court  may, 
in  the  judgment,  or  by  an  order  made  at  any  time,  direct  the  costs  to  be 
paid  out  of  any  property,  sequestered  or  otherwise,  in  the  power  of  the 
court" 
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T.  Beadleston,  supra,  yet  tlie  same  court  has  such,  power  in  the  final 
judgment.  I  am  unable  to  see  how  section  1769  of  the  Civil  Ck)de 
can  be  properly  so  construed,  or  that  it  can  be  deemed  to  give  a 
court  power  in  rendering  final  judgment  to  allow  for  past  expenses, 
which  it  could  not  provide  for  in  an  order  before  judgment.  The 
court  possesses  no  more  power  when  rendering  judgment  than  when 
making  an  order  before  judgment  As  I  have  suggested,  in  Perci- 
val  V.  Percival,  to  which  the  court  below  referr^,  the  allowance 
for  support  and  maintenance  was  made  under  the  provisions  of  sec- 
tion 1766,  supra,  which  section  is  silent  on  the  subject  of  costs 
and  expenses  of  the  action.  The  allowance  to  plaintiff,  therefore, 
in  the  judgment  for  the  expenses  of  counsel  incurred  and  to  be  in- 
curred, was  unauthorized.  The  motion  for  the  allowance  was  made 
at  the  same  time  as  the  motion  for  judgment,  and  when  the  pro- 
ceedings in  the  action  were  substantially  ended;  and  it  is  not 
claimed  that  the  f  500  counsel  fee,  aa  far  as  it  provided  for  the  pay- 
ment of  past  expenses,  was  necessary  in  order  to  enable  plaintiff  to 
further  carry  on  the  action.  The  action  being  determined  when  the 
judgment  or  order  making  the  allowance  was  entered,  such  could 
not  be  the  case.  Nor  can  the  allowance  be  sustained  under  Mc- 
Bride  v.  McBride,  supra,  because  it  provides  for  the  payment  of 
the  expenses  of  counsel  up  to  the  entry  of  judgment,  and  not  ex- 
penses upon  an  appeal.  The  allowance  in  question  is  doubtless  a 
reasonable  and  fair  provision,  and  I  have  examined  the  case  with 
the  desire  to  sustain  it.  But,  in  my  judgment,  it  is  unauthorized, 
and  therefore  the  judgment  should  be  modified  by  striking  said 
allowance  therefrom,  and,  as  modified,  affirmed,  without  ooBts  of 
appeal  to  either  party.     All  concur. 


THOMPSON  V.  POOR  et  aL 
(Supreme  Ckmrt,  General  Term,  Third  Department    February  15,  1883.) 

t.  Statute  op  Frauds— Land  Contr acta— Verbal  MontFTCATiox. 

A  contract  to  peel  and  take  away  a  certain  number  of  cords  ot  baik 
yearly  from  trees  growing  on  plalnUfTs  land  is  one  for  an  interest  In  land 
within  the  statute  of  frauds,  and,  In  an  action  to  enforce  It,  a  subsequent 
verbal  modification  of  the  executory  written  contract,  before  breach  and 
without  consideration.  Is  Inadmlssable.  Thomson  v.  Poor,  (Sup.)  10  N.  Y. 
Supp.  507,  foUowed. 

d.  Same— Estoppel. 

Plaintiff  Is  not  estopped  from  enforcing  the  contract  because  of  an 
alleged  verbal  modification,  whereby  defendants  were  only  to  take  half 
as  much  bark  each  year  as  was  specified  In  the  original  written  contract. 
Thomson  v.  Poor,  (Sup.)  10  N.  Y.  Supp.  597,  foUowed. 

Appeal  from  circuit  court,  Warren  county. 

Action  by  Lemon  Thompson  against  John  O.  Poor  and  Charles  C. 
Poor  for  breadi  of  a  written  contract,  wherein  defendants  agreed 
to  peel  a  specified  number  of  cords  of  hemlock  bark  from  trees 
standing  on  plaintiUBTs  land.  From  a  judgment  in  plaintifTa  fayor, 
defendants  appeal.     Affirmed. 

For  former  report,  see  10  J^.  Y.  Supp.  597. 
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Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEREIC5K,  JJ. 

H.  A.  Howard,  (J.  S.  L'Amoreaux,  of  counsel,)  for  appellants, 
L  &  J.  M.  I^wBon,  (Isaac  Lawson,  of  counsel,)  for  respondent 

MAYiEAM,  P.  J.  The  plaintiff,  by  a  contract  under  seal,  dated 
April  1,  1885,  sold  to  the  defendants  all  the  hemlock  bark  on  the 
trees,  on  a  certain  taract  of  land  owned  by  the  plaintiff,  at  the  price 
of  fl.76  per  cord;  and  In  the  same  contract  the  defendants  pur- 
chased such  bark,  and  agreed  to  peel  from  800  to  1,000  cords  the  first 
year,  and  1,000  cords  yearly  thereafter,  until  all  of  such  bark  was 
peeled  On  the  7th  of  July,  1885,  the  defendants'  tannery  in  the 
vicinity  of  such  bark  land  was  totally  destroyed  by  fire.  On  the 
3d  of  August,  1885,  the  plaintiff  entered  into  a  contract  with  one 
Wakely  to  cut,  and  deliver  to  a  designated  point,  all  the  hemlock  saw- 
logs  from  the  t^ritory  which  shall  have  been  peeled  over  the  pre- 
vious summer  in  such  manner  as  to  comply  with  the  agreement  for 
peeling  and  selling  hemlock  bark  on  this  lot  On  the  trial  the 
plaintiff  put  in  evidence  this  contract  with  Wak^y,  under  the  objec- 
tion of  the  defendants.  The  plaintiff  also  proved  that  the  defend- 
ants peeled  in  the  year  1886  but  500  cords  of  this  bark,  for  which 
they  paid  at  the  rate  of  |1.75  per  cord,  and  that  Wakely  in  the 
same  year  peeled,  at  the  request  of  the  plaintiff,  435  cords,  which  the 
defendants  had  not  taken,  and  for  which  they  had  not  paid  the 
plaintiff.  The  plaintiff  in  this  action  seeks  to  recover  the  balance 
claimed  to  be  due  under  the  contract  for  the  500  cords  not  peeled 
or  taken  by  the  defendants  under  the  contract  of  April  1,  1885. 
The  answer  set  up  a  modification  of  that  contract  by  which  the 
defendants  claim  they  were  to  take  annually  after  the  first  year 
only  500  cords  of  this  bark  in  lieu  of  the  1,000  specified  in  the  con- 
tract. 

On  the  trial  the  defendants  offered  to  prove  a  parol  contract  by 
which  they  claim  that  they  were  to  peel  only  500  instead  of  1,000 
cords  each  year,  as  set  up  in  the'  answer.  The  offer  and  rulings 
thereon  are  aa  follows: 

"Lewis  B.  Wait,  sworn  for  tbe  defendants,  testified:  1  reside  at  Glens  FiUls, 
and  have  about  five  years.  Before  that  I  resided  In  the  town  of  Hadley, 
GonklingviUe.  For  the  last  fifteen  years  I  have  been  in  the  employ  of  defend- 
ants as  agent.  Have  be^i  doing  aU  their  business  in  this  state  connected 
with  the  tannery  business.  Question.  You  have  entire  control  of  ah  their 
badness?  Answer.  Yes,  sir.  Q.  Making  contracts?  A.  Yes,  sir.  Q. 
Authorizing  others  to  make  contracts?  A.  Yes.  Q.  In  1885,  did  the 
tannery  bum  dOT^-n?  A.  Yes;  they  had  a  tannery  north  of  CJonklJngville, 
thirteen  miles,  at  CrowevUle,  that  burnt  on  the  eth  or  7th  of  July.  Q.  Did 
you,  after  that,  have  a  conversation  with  Mr.  Thompson  In  reference  to  the 
contract  put  in  evidence?  A.  I  did.  Q.  About  what  time  did  you  have 
^at  conversation?  A.  The  first  time  I  went  to  see  Mr.  Thompson  was  the 
last  of  November,— some  time  in  November,  1885.  Q.  State  what  con- 
versation you  had  with  him.'  Plalntifi!  objects  to  the  evidence  called  for 
by  the  question  xs^n  the  ground  that  its  only  relevancy  to  the  case  can  be 
to  prove  the  agreement  aUeged  la  the  answer,  and  that  that  agreement  does 
not  constitute  a  defense  here,  because  it  is  not  an  agreement  to  extend  the 
time  for  the  payment  for  this  bark,  but  is  simply  an  agreement  to  extend  the 
time  for  the  peeling.  Second.  That  the  contract  set  forth  in  the  complaint 
to  a  contract  under  seal,  and  that  it  cannot  be  varied  by  any  oral  executory 
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contract,  made  without  oonsideratioii  and  'before  breach.    Third.    That  the 
contract  set  forth  in  the  complaint  is  a  contract  for  interest  in  land,  and  sach 
contract  must  be  in  writing.    Under  the  statute  it  must  all  be  in  writing, 
and  it  cannot  be  added  to  or  varied  by  any  oral  contract.    The  defendants 
offer  to  prove,  and  ask  the  question  for  the  purpose  of  proving,  that  in  the 
month  of  November  or  December,  1885,  the  defendants  entered  into  an  oral 
contract  with  the  plaintiff  for  enlarging  the  time  for  delivery  and  reducing 
the  quantity  of  bark  to  be  cut  and  peeled  on  the  Harris  lot  mentioned  in  the 
contract  of  April  1, 1885,  in  evidence,  to  five  hundred  cords  a  year,  conditioned 
upon  such  change  being  made  satisfactory  to  one  John  Wakely,  of  Stony 
Creek,  Warren  county,  N.  Y.,  with  whom  the  plaintiff  had  contract  to  cut  the 
logs  from  which  the  bark  sold  to  defendants  was  to  be  taken.    That  subse- 
quently, and  on  or  about  the  25th  day  of  February,  1886,  the  said  defendants 
made  the  said  contract  satisfactory  to  said  Wakely,  and  at  that  time  entered 
hito  the  following  agreement  with  him,  to  wit.^   That  subsequently  the  de- 
fendants, in  consideration  of  and  reliance  upon  said  agreements  made  with 
the   plaintiff    April    1,    1885,    and    November    or   December,    1885,    above 
mentioned,  and  the  agreement  entered  into  with  John  J.  Wakely  under 
date    25th    day    of    February,    1886,    above    mentioned,    entered    into    an 
agi'eement  with  Shaw  &  Co.,  of  Boston,   Mass.,  for  the  sale  of  all  the 
baik  the  defendants  had  agreed  to  pur.chase  of  the  plaintiff  under  and 
by  the  contract  of  April  1,  1885,  the  same  to  be  delivered  only  in  quantities 
of  five  hundred  cords  each  year,  until -the  whole  was  delivered;    and  for 
a  sale  and  transfer  of  all  the  rights  of  the  defendants  in  and  to  the  con- 
tract made  between  plaintiff  and  defendants,  dated  April  1,  1885,  as  changed 
by  the  contract  of  November  or  December,  1885,  and  fqr  the  assumption  by 
Shaw  &  Co.  of  all  the  obligations  of  defendants  under  the  said  contract  of 
April,  1885,  as  modified  by  the  contract  of  November  or  December,  1885. 
That  said  contracts  made  with  said  Wakely  and  Shaw  &  Co.  were  made, 
and  the  obligations  by  defendants  thereunder  incurred,  solely  upon  the  con- 
sideration of  the  making  of  the  contract  with  plaintiff  under  date  November 
or  December,  1885,  for  reducing  the  number  of  cords  of  bark  to  be  peeled 
to  500  cords  a  year.    That  said  two  contracts  made  by  defendants  with  Wakely 
and  with  Shaw  &  Co.  wovdd  not  have  been  made  except  for  the  agreement  of 
November  or  December,  1885,  made  with  the  plaintiff.    That,  in  the  event  the 
plaintiff  is  now  allowed  to  repudiate  the  said  agreements  with  him  of  Novcm* 
ber  or  December,  1885,  defendants  will  be  subjected  to  large  and  irreparable 
loss.    That  the  defendants  agreed  to  pay  the  said  Wakely  for  peeling  the  bark 
a  larger  sum  than  they  would  otherwise  have  paid,  in  consideration  of  his 
agreement  to  peel  500  cords,  and  no  more,  annually  on  the  Harris  lot  men- 
tioned in  contract  of  April  1,  1885.    That,  in  pursuance  of  all  the  several 
agreements  above  mentioned,  the  defendants  caused  to  be  peeled  500  cords 
of  bark  on  the  said  Harris  lot  during  the  year  1886,  and  have  paid  for  the 
work  of  peeling  the  same,  and  for  the  purchase  price  of  the  bark,  as  pro- 
vided in  the  above-mentioned  contracts,  and  that  defendants  have  in  all 
respects  complied  with  and  performed  each  and  every  of  the  covenants, 
terms,  and  conditions  of  each  and  all  the  aforesaid  contracts.    That  plaintiff 
had  knowledge  of  all  the  foregoing  facts  at  each  and  all  times  above  men- 
tioned.   That  the  time  of  the  performance  of  the  said  contract  of  April  1,  1885, 
was  upon  valid  consideration  extended  so  as  to  provide  for  the  peeling  and 
selUng  by  defendants  of  only  500  cords  of  bark  during  the  year  1886,  or  in  any 
year  thereafter.    That  said  contract  of  April,  1885,  as  changed,  has  been  fully 
kept  and  performed  by  the  parties  thereto.    That  the  bark,  to  recover  the 
purchase  price  of  which  this  action  is  brought,  was  not  ordered,  cut,  or 
peeled  until  after  the  contracts  above  mentioned  were  entered  into,  and  until 
after  May  1,  1886.    The  consideration  of  the  agreement  of  November,  1885, 
llows  from  and  rests  only  on  the  agreements  made  by  J.  J.  Wakely  and  Shaw 
Sc  Co.,  above  mentioned.    Defendants  conceded  that  the  contracts  entered  into 
in  November  or  December,  1885,  and  mentioned  in  the  foregoing  offer,  all 
rested  in  paroL    Defendants  state  they  do  not  propose  to  prove  a  considera- 
tion moving  between  the  plaintiff  and  defendants  in  any  other  way  than  by 

^See  note  p.  578. 
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the  making  of  the  contracts  with  Wakely  and  with  Shaw  ft  Co.,  as  stated. 
Plaintifl  objects  to  the  question  and  offer  upon  the  grounds  upon  which  the 
question  is  objected  to,  and  also  upon  the  ground  ti^t  there  is  no  offer  to 
prove  a  consideration  pasedng  between  the  plaintiff  and  the  defendants  directly. 
That  the  defendants  cannot  obviate  the  effect  of  the  statute  of  frauds  upon 
such  a  contract  by  proving  subsequent  agreements,  made  In  reliance  upon  the 
performance  of  such  contract  by  the  parties.  That  a  contract  such  as  the 
cue  in  question  cannot  be  varied  by  way  of  estoppel  or  waiver  by  proving 
subsequent  transactions  or  contracts  made  in  reliance  upon  the  contract  in 
qnostion.  Court  rules  in  conformity  wi^  the  ruling  of  genenil  term.  Objec- 
tion sustahied.  Offer  excluded.  Defendants  except  Plaintiff  rests.  Defend- 
ants' counsel  offera  to  read  all  the  testimony  given  upon  the  former  trial 
on  the  part  of  the  defendants.  Objected  to  on  all  the  grounds  above  stated. 
Objection  sustained.  Defendants  except.  Defendants  offer  in  evidence  con- 
tract between  the  defendants  and  Wakely  at  page  15  of  the  printed  case,^ 
and  offer  this  in  connection  with  the  offer  already  made.  Plaintiff  objects  to 
such  offer  on  all  the  grounds  stated  in  the  objection  taken.  Testimony  offered 
excluded.  Exception  by  defendants.  Defendants  offer  in  evidence  u^recmcnr 
between  Shaw  &  Co.  and  the  defendants  in  connection  with  general  offer 
previously  made.  Same  objection  by  plaintiff.  Objectidn  sustained.  Offer 
excluded.    Exception  by  defendants." 

Within  the  opinion  of  Learned,  J.,  when  this  case  was  before  this 
court  on  a  former  appeal,  reported  in  57  Hun,  288,  10  N.  Y.  Supp. 
597,  we  must  hold  that  this  offered  evidence  was  properly  excluded. 

The  following  is  the  contract  referred  to:  "This  agreement,  made  this  25th 
day  of  February,  1886,  between  Henry  Poor  &  Son,  of  Boston,  Mass.,  as  parly 
of  the  first  part,  and  John  J.  Wakely,  of  the  town  of  Stony  Creek,  Warren 
county,  N.  Y.,  as  party  of  the  second  part,  wltnesseth  that  the  said  John  J. 
Wakely,  for  the  consideration  hereafter  mentioned,  promises  and  agrees 
to  peel  and  skid  for  the  said  Henry  Poor  &  Son  all  the  bark  on  the  lot 
known  as  the  'Harris  Lot,'  situated  in  the  town  of  Stony  Creek,  Warren 
county,  N.  Y.  The  said  Wakely  agrees  to  peel,  the  present  season,  five  him- 
dred  cords  of  bark,  and  is  to  peel  five  hundred  cords  of  bark  each  year,  or 
more  each  year  if  the  said  Henry  Poor  &  Son  shall  so  elect,  to  the  amount 
of  one  thousand  cords  each  year,  until  all  the  bark  is  peeled  on  said  lot  All 
the  trees  measuring  eight  inches  or  more  at  the  butt  end  are  to  be  peeled, 
the  trees  to  be  peeled  to  a  point  where  they  taper  to  flye  inches  in  diameter. 
Said  bark  is  to  be  cut  four  feet  long,  to  be  piled  in  small  piles  within  twenty- 
four  hours  of  peeling,  and  to  be  weU  skidded  on  good  log  roads  in  piles  of 
not  less  than  one  cord,  and  four  and  one-half  feet  high,  and  the  bark  to  be 
put  on  the  log  roads  in  reference  to  being  hauled  to  the  Oregon  tannery.  The 
said  Henry  Poor  &  Son,  party  of  the  first  part,  agrees  to  pay  to  the  party 
of  the  second  part  two  dollars  and  twenty-five  cents  ($2.25)  per  cord,  as  fol- 
lows: One  dollar  and  fifty  cents  ($1.50)  per  cord  during  the  peeling  of  tlie 
bark;  and  the  balance  to  be  paid  after  the  bark  shall  have  been  measured; 
bark  to  be  measured  within  two  weeks  after  it  is  all  piled  and  ready  for 
measurement,  and  in  measuring  the  same  due  allowance  is  to  be  made  for 
curly  and  loosely  piled  bark.  The  bark  is  to  be  ready  for  measurement  each 
year  by  the  first  day  of  December,  and  to  be  measured  by  a  man  selected  by 
Henry  Poor  &  Son,  party  of  the  first  part,  and,  in  case  of  a  disagreement  on 
the  measurement  of  the  bark,  the  parties  are  to  agree  on  a  man  to  measure 
the  bark,  and  his  measurement  shall  be  binding  to  each  party.  If,  after  any 
advaiice  shall  haye  been  made,  the  party  of  the  second  part  shall  fail  to  per- 
form within  a  reasonable  time  their  part  of  this  agreement,  the  party  of  the 
first  part  may  enter  and  perform  the  labor  specified  in  this  agreement,  and 
the  expense  of  the  same  shall  be  paid  by  the  party  of  the  second  part.  In 
witness  whereof  we  have  hereunto  signed  our  respective  names. 

"Henry  I'oor  &  Son. 

"By  C.  P.  Van  Vleck,  Agent 

••John  J.  Wakely." 
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It  was  an  attempt  to  modify  by  a  parol  executory  contract  without 
consideration  a  contract  in  writing  and  under  seal,  before  breach, 
when  such  sealed  instrument  conveyed  an  interest  in  land,  and  was 
required  by  the  statute  of  frauds  to  be  in  writing.  As  to  whether 
or  not  an  equitable  estoppel  would  be  created  upon  the  facts  as 
offered  to  be  proved  is  not  quite  clear  from  doubt;  but,  as  that  ques- 
tion was  also  discussed  by  the  learned  judge  in  Thomson  v.  Poor, 
supra,  we  are  inclined  to  follow  the  conclusion  of  this  court  as  there 
expressed.  Nor  do  we  think  that  the  objection  raised  by  the 
learned  counsel  for  the  defendants,  as  to  the  variance  between 
the  complaint  and  proof,  fatal  to  this  recovery.  That  question 
was  discussed  on  the  former  appeal,  and  this  court  refused  to  uphold 
the  judgment  for  the  defendants  on  the  ground  of  defective  allega- 
tions in  the  complaint.  While,  upon  the  whole  case,  I  am  not  free 
from  doubt,  I  think  the  judgment  should  be  affirmed.  Judgm^it 
afOrmedy  with  costs.    All  concur. 


(67  Hun,  518.) 

BISENLORD  v.  GLUM  et  aL 

(Supreme  Court,  General  Term,  Third  Department     Febmaiy  15,  189S.) 

1.  Province  of  Cottkt  and  Juky— Pirecttng  Vkrdtct. 

The  rule  that  the  court  may  direct  a  verdict  when,  hf  the  evidence^ 
there  is  no  sabstantially  disputed  question  of  facts  between  the  parties, 
and  that  the  court  may  set  aside  the  verdict  when  the  weight  of  evidence 
is  so  overwhelmingly  against  it  as  to  evince  prejudice  or  passion  on  the 
part  of  the  Jury,  does  not  authorize  the  court  to  invade  the  province  of  the 
Jury,  and  weigh  the  disputed  facts  and  the  evidence  by  its  standard;  nor 
should  the  court  interfere  and  take  a  case  from  the  Jury  by  directing  a 
vedict  when  there  is  a  substantial  dispute  on  a  question  of  fact  which 
affects  the  merits  of  the  controversy,  ^ther  arising  out  of  a  conflict  of 
testimony  or  a  doubt  as  to  the  credlblUty  of  witnesses. 

S.  Same— Marriage. 

In  an  action  involving  the  issue  as  to  whether  or  not  plaintiff  was  the 
legitimate  child  of  a  deceased  person,  and  hence  entitled  tO  his  land  by 
descent,  where  there  is  positive  evidence  of  the  marriage  of  plaintilTs 
mother  with  the  deceased,  and  admissions  of  their  marriage  by  deceased, 
it  Is  error  for  the  court  to  direct  a  verdict  In  defendants'  favor,  though 
there  are  strong  circumstances  in  evidence  impeaching  the  credibmty  of 
some  of  plaintiff's  witnesses,  and  rendering  the  marriage  improbable. 

Appeal  from  circuit  court,  Montgomery  county. 

Ejectment  by  John  Peter  Eisenlord  against  David  H.  Clum,  John 
L.  Eisenlord  and  others.  The  court  directed  a  verdict  for  defend- 
ants, and  from  a  judgment  entered  thereon  plaintiff  appeals.  Be- 
versed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBBIGK, 
JJ. 

William  J.  Byam,  (A.  J.  Abbott,  of  counsel,)  for  appellant. 
Morrel  &  Spraker,  (George  W.  Smith,  of  counsel,)  for  respondent!. 

MAYHAM,  P.  J.  The  plaintiff  prosecutes  this  action  to  recover 
the  i)osses8ion  of  certain  lands  of  which  Peter  O.  Eisenlord  died 
seised,  and  intestate,  on  the  ground  that  he  is  the  only  son  and 
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heir  at  law  of  the  intestate;  the  lands  in  dispute  being  In  posses- 
sion of  the  defendants,  who  claim  title  as  heirs  at  law  of  the  de- 
ceased. The  plaintiff  claims  as  the  legitimate  son  of  the  deceased; 
the  defendants  claim  as  brothers  and  sisters  of  the  deceased;  and 
the  principal  question  involved  in  controversy  is  as  to  the  legitimacy 
of  the  plaintiff.  The  contention  of  the  plaintiff  is  that  Peter  O. 
Eisenlord  was  in  June,  1857,  duly  and  lawfully  married  to  Mar- 
garet lipe,  and  that  he  is  the  legitimate  issue  of  that  marriage^ 
and  the  sole  surviving  child  of  Peter  O.  Eisenlord,  and  as  such,  in 
law,  inherits  his  property.  On  the  other  hand,  the  contention  of 
the  defendants  is  that  Peter  O.  Eisenlord  was  never  married,  and 
that  he  died  intestate,  without  lawful  issue  him  surviving,  and  that 
they,  as  his  next  of  kin  and  heirs  at  law,  inherit  his  property.  If 
the  plaintiffs  contention  was  right,  then  he  was  entitled  to  a  verdict 
and  judgment  for  the  possession  of  the  land  in  dispute.  If  the  de- 
fendants' contention  was  correct,  then  the  plaintiff  had  no  right  to 
the  land,  and  the  defendants  were  entitled  to  a  verdict  and  judg- 
ment in  their  favor.  The  determination  of  this  controverted  ques- 
tion  waB  a  fact  to  be  found  by  the  jury,  unless  the  evidence  was  so 
overwhelming  in  favor  of  one  theory  and  against  the  other  as  to 
present  only  a  question  of  law  for  the  court.  The  theory  of  our 
jurisprudence  is  that  disputed  questions  of  fact  in  actions  at  law 
most  be  tried  and  determined  by  a  jury,  and  that  right  is  guarantied 
to  parties  by  the  provisions  of  the  fundamental  law  of  the  land, 
by  which  courts  as  well  as  legislators  are  to  be  governed.  It  is 
true  that  courts  may,  when  by  tiie  evidence  there  is  no  substantially 
disputed  question  of  fact  between  the  parties,  direct  a  verdict;  or, 
when  a  verdict  has  been  rendered,  and  the  court  can  see  that  the 
weight  of  evidence  in  so  overwhelming  against  it  as  to  evince  prej- 
udice or  passion  on  the  part  of  the  jury,  the  court  may  set  their  ver- 
dict aside.  But  this  rule  does  not,  I  think,  authorize  the  court 
to  invade  the  province  of  the  jury,  and  weigh  the  disputed  facts  and 
the  evidence  to  support  such  dispute  by  its  standard,  and  if,  in  its 
opinion,  the  jury  reach  a  wrong  conclusion,  set  aside  a  verdict  for 
that  reason.  Nor  should  the  court  interpose,  and  take  a  case,  from 
the  jury  by  directing  a  verdict,  when  there  is  a  substantial  dispute 
on  a  question  of  fact,  which  affects  the  merits  of  the  controversy, 
either  arising  out  of  conflict  of  testimony  or  a  doubt  as  to  the 
credibility  of  witnesses.  Kavanagh  v.  Wilson,  70  N.  Y.  177;  Gil- 
dersleeve  v.  Landon,  73  N.  Y.  609;  Nicholson  v.  CJonner,  8  Daly,  212; 
Elwood  V.  Telegraph  Co.,  45  N.  Y.  554;  Wait  v.  Insurance  Co.,  13 
Hun,  371.  Tested  by  the  elementary  principle  underlying  our 
judicial  syst«n,  and  by  the  rule  established  by  these  cases,  and 
many  others  that  might  be  cited,  we  think  that  there  were  dis- 
puted questions  of  fact  in  this  case  which  should  have  been  sub- 
mitted to  the  jury.  There  was  positive  evidence  of  marriage  by 
direct  proof  of  the  fact  and  the  admissions  of  the  deceased;  and 
while,  perhaps,  this  evidence  was  ox)en  to  criticism  and  doubt,  that 
doubt,  we  think,  should  have  been  solved  by  the  jury.  On  the  other 
hand,  there  were  strong  circumstances  in  evidence  bearing  upon 
the  credibility  of  some  of  the  plaintiff's  witnesses,  and  the  truth  of 
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their  testimony,  as  well  as  cireiunstances  tending  to  prove 
probability  of  the  marriage,  which  should,  we  think,  ha 
submitted  to  and  passed  upon  by  the  jury.  Upon  th^se  ( 
and  controverted  questions  in  this  case  we  doubt  whether  tl 
would  have  felt  authorized  to  have  set  aside  the  verdict  ui 
rules  we  have  stated,  by  which  courts  are  governed  in  settii 
verdicts,  if  the  same  had  been  either  for  the  plaintiff  or  deft 
We  think  the  court  erred  in  directing  a  verdict,  and  in  i 
mitting  the  question  to  the  jury,  and  that  for  that  reason  t 
ment  should  be  reversed.  Judgment  reversed;  new  trial  i 
costs  to  abide  the  event.     All  concur. 


(67  Hun,  560.) 
PEOPLE  V.  PECK  et  aL 
(Supreme  Courts  General  Term,  Third  Department    March  2,  1 

1.  Dbstrotino  Public  Documents— Indictment. 

An  Indictment  which  alleges  that  the  commissioner  of  labor 
willfully  and  unlawfuUy  mutilated,  obUterated,  and  destroyed 
Issued  by  him  in  his  official  capacity,  and  the  answers  recelve< 
thereto,  showing  the  condition  of  worklngmen  and  of  the  vai 
ductive  industries  of  the  state,  which  papers  were  tiled  and  dep 
him  in  his  office  at  the  state  capltol,  charges  an  offense  under  P 
§  04,  which  makes  It  a  crime  for  any  person  to  willfully  and  u: 
remove,  mutilate,  or  destroy  any  record,  paper,  or  other  docimK 
or  deposited  in  a  public  office,  or  with  any  public  officer,  by  aul 
law."    Putnam,  J.,  dissenting. 

t.  Same—Duty  of  Commissioner  op  Labor  Statistics. 

Since  Laws  1883,  c.  356,  as  amended  by  Laws  1888,  c.  205,  in 
the  commissioner  of  labor  statistics  the  duty  of  gathering  i 
information  for  public  purposes,  and  empowers  him  to  compel  th 
tion  to  him  of  information,  in  writing,  by  persons  and  corporatic 
used  by  him  as  a  pubUc  officer,  the  commissioner  is  charged 
duty  of  preserving  the  answers  and  statistics  thus  furnished 
as  a  public  officer;  and  their  willful  destruction  or  mutU 
the  commissioner  is  an  offense  under  the  above  section  of  t] 
Code.    Per  Mayham,  P.  J.    Putnam,  J.,  dissenting. 

8.  Same. 

The  fact  tiiat  the  above  statutes  relating  to  the  office  of  commli 
labor  statistics  provide  no  specific  place  for  the  custody  of  such 
and  statistics,  and  do  not  require  him  to  ffie  any  papers,  records, 
ments  that  may  issue  to  him,  does  not  exempt  him  from  prosec 
their  willful  destruction  or  mutilation,  since*  1  Rev.  St.  (7th  Ed.) 
50,  makes  it  tiie  duty  of  every  public  officer,  on  the  expiration  of 
to  deliver  to  his  successor  in  office  all  books  and  papers  in  hii 
as  such  officer.  Per  Mayham,  P.  J.  Putnam,  J.,  dissenting  on  th 
that,  as  no  duty  vested  in  the  commissioner  to  preserve  the  ] 
question,  he  was  not  bound  to  deliver  tiiem  to  his  successor. 

4.  Same- Papers  Temporarily  Deposited. 

Pen.  Code,  ft  94,  which  makes  it  a  criminal  offense  to  willfully 
destroy,  or  mutilate  records,  papers,  or  documents  "filed  or  dep< 
a  public  office,  or  with  any  public  officer,  "by  authority  of  law/" 
not  only  papers  and  documents  placed  in  a  public  office,  or  with 
officer,  for  permanent  care  and  preservation,  but  also  those  pla( 
for  temporary  use  or  custody.    Per  Herrlck,  ,T. 

0.  Same- Papers  Deposited  in  Public  Office. 

Written  answers  furnished  to  the  commissioner  of  labor  sta 
response  to  circulars  Issued  by  him  in  his  official  capacity,  and 
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deposited  by  him  In  the  office  of  the  bureau  of  labor  statistics,  In  the 
state  capitol,  are  deposited  with  a  public  officer,  and  In  a  public  office, 
within  the  meaning  of  the  Penal  Ck>de,  though  the  act  creathig  the  office 
does  not  set  apart  any  specific  place  in  which  such  statistics  shall  be 
deposited.  Per  Herrick,  J. 
8.  Same — Papeus  Deposited  **by  Authority  of  Law." 

Since  Laws  1886,  c.  205,  authorizes  the  commissioner  to  issue  circulars, 
and  to  compel  answers,  respecting  the  condition  of  workingmen  and  the 
productive  industries  of  the  state,  such  circulars  and  answers,  filed  and 
deposited  by  the  commissioner  in  his  office,  are  papers  received  by  him 
''by  authority  of  law,"  within  the  meaning  of  the  above  section  of  the 
Penal  Code.    Per  Herrick,  J. 

7.  Same— Indictment. 

An  indictment  charging  the  commissioner  of  labor  statistics  with  tlie 
willful  removal  and  destruction  of  public  documents  filed  and  depos- 
ited In  his  office  need  not  allege  facts  and  circumstances  showing 
that  such  destruction  and  removal  were  willful  and  tmlawful,  nor  need  it 
allege  whether  the  papers  in  question  were  destroyed  before  or  after 
they  had  been  used,  tabulated,  or  digested,  or  any  of  the  circumstances 
under  which  they  were  destroyed,  since  such  circumstances  are  matter 
of  evidence,  and  not  matter  of  fact.  Per  Herrick,  J.  Putnam,  J., 
dissenting. 

8.  Same. 

Neither  need  the  indictment  negative  the  existence  of  drcumstancee 
under  which  It  would  be  lawful  for  the  commissioner  to  destroy  public 
documents  in  his  possession,  since  this  Is  matter  of  defense,  to  be  estab- 
lished at  the  trial.    Per  Herrick,  J. 

Appeal  from  court  of  sessions,  Albany  county. 

Charles  F.  Peck  and  Elbert  Rogers  were  indicted  tor  the  willful 
destruction  and  removal  of  public  documents.  From  a  judgment 
sustaining  a  demurrer  to  the  indictment,  the  people  appeal.  Re- 
versed. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HER- 
RICK, JJ. 

James  W.  Eaton,  Dist.  Atty.,  for  the  people. 
Edward  J.  Meegan,  for  respondents. 

MAYHAM,  P.  J.  The  respondents  were  jointly  indicted  for  the 
alleged  crime  of  removing  and  destroying  public  documents.  The 
full  text  of  the  indictment  is  as  follows : 

'*The  grand  jury  of  the  county  of  Albany  accuse  Charles  P.  Peck  and 
Elbeit  Rogers  of  the  crime  of  removing  and  destroying  public  documents, 
committed  as  follows:  The  said  Charles  F.  Peck,  heretofore  and  at  the 
time  of  the  commission  of  the  acts  hereafter  stated,  was,  and  now  is,  the 
commissioner  of  statistics  of  labor  of  the  state  of  New  York,— a  public 
officer  and  a  public  office  duly  created  by  an  act  of  the  legislature  of  the 
state  of  New  York,— and  as  such  commissioner  it  became  and  was  his  duty 
to  collect,  assort,  systematize,  and  present  in  annual  reports  to  the  legis- 
lature, statistical  details  relating  to  nil  departments  of  labor  in  this  state, 
and  especially  in  relation  to  the  commercial,  industrial,  social,  and  sanitary 
conditions  of  workingmen,  and  to  the  productive  industries  of  this  state;  and 
that,  at  all  the  times  hereafter  referred  to,  it  was  the  legal  duty  of  every 
person,  owner,  operator,  manager,  and  lessee  of  every  mine,  factory,  work- 
shop, warehouse,  elevator,  foundry,  machine  shop,  and  other  manufacturing 
establishments  in  the  state,  and  of  every  agent  and  employe  of  such  owner, 
operator,  manager,  and  lessee  of  every  such  mine,  factory,  workshop,  ware- 
house, elevator,  foundry,  machine  shop,  and  other  manufacturing  establish- 
ment, to  furnish  such  commissioner,  when  requested  by  him,  statistical  and 
v.22N.Y.8.no.5— 37 
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other  iiifonnation  in  their  posseaslon,  or  under  their  control,  relative  to  the 
lawful  duties  of  such  commissioner,  as  above  set  forth,  and  to  truthfully 
answer  questions  concerning  such  lawful  duties  of  the  said  commiaadoner, 
sent  to  thekn  by  said  commissioner  by  circular.  That  heretofore,  and  in  the 
year  1891,  between  the  1st  day  of  January  and  the  31st  day  of  December  in 
said  year,  and  the  year  1892,  between  the  1st  day  of  January  and  the  1st 
day  of  September  in  said  year,  the  said  defendant  Charles  F.  Peck,  as 
conuuissLouer  of  statistics  of  labor  of  the  state  of  New  York,  in  pursuanci' 
of  the  duties  devolved  on  him  by  L-iw  to  collect,  assort,  and  systematize 
statistical  details  relating  to  all  departments  of  labor  in  this  state,  and 
especially  in  relation  to  the  commercial,  industrial,  social,  and  sanitary  con- 
dition of  workingmen,  and  to  the  productive  industries  of  the  state,  sent  cir- 
culars to  the  owners,  operators,  mamigers,  and  lessees  of  the  mines,  factorieis 
workshops,  warehouses,  elevators,  foundries,  machine  shops,  and  oHier 
manufacturing  establishments  of  this  state,  which  said  circulars  did  tlien 
and  there  contain  questions  asking  for  statistical  information  relating  to  the 
lawful  duties  of  such  commissioner,  and  relating  to  the  details  of  alT 
departments  of  labor  in  this  state,  and  especially  in  relation  to  the  com- 
mercial, industrial,  social,  and  sanitary  condition  of  workingmen  In  this 
state,  and  to  the  productive  industries  of  this  state,  and  did  at  the  times 
aforesaid  receive  answers  to  the  questions  contained  in  said  circulars  from 
the  owners,  operators,  managers,  and  lessees  of  the  mines,  factories,  work- 
shops, warehouses,  elevators,  foundries,  machine  shops,  and  other  manu- 
facturing establishments  of  this  state,  which  said  answers  were  contained  in 
and  written  on  the  circular  so  sent  out  by  the  said  Charles  P.  Peck,  as  com- 
missioner of  statistics  of  labor  of  the  state  of  New  York,  and  which  said 
answers,  then  and  there  being,  were  and  are  the  statistical  details  relating 
to  aU  departments  of  labor  in  the  state  of  New  York,  and  especially  in  rela- 
tion to  the  commercial,  industrial,  social,  and  sanitary  condition  of  work- 
ingmen of  the  state  of  New  York,  and  to  ^he  productive  industries  of 
the  state  of  New  York,  and  which  said  circulars  containing  the  questions 
aforesaid,  and  the  answera  aforesaid,  were  sent  to  and  received  by  the 
said  defendant  Charles  F.  Peck  as  such  commissioner  of  statistics  of  labor 
of  the  state  of  New  York,  by  due  authority  of  law,  at  his  office  in  the  new 
capitol  in  the  city  of  Albany,  and  known  as  the  'Bureau  of  Labor  Statistics 
of  the  State  of  New  York,*  he,  the  said  Charles  F.  Peck,  behig  then  and 
there  a  public  officer  of  the  state  of  New  York,  and  received  and  filed  and 
deposited  by  said  Charfes  F.  Peck  in  the  office  of  the  bureau  of  labor 
statistics  of  the  state  of  New  York,  at  .the  headquarters  thereof,  in  the  new 
capitol,  in  the  dty  of  Albany,  the  said  bureau  of  labor  statistics  b^n^r,  and 
was  then  and  there,  a  public  office  of  the  state  of  New  York,  and  being 
then  and  there  received,  filed  and  deposited  by. due  authority  of  law,  and 
being  and  were  then  and  there  public  records,  books,  papers,  and  documents 
of  the  state  of  New  York.  And  the  grand  jury  further  say  that  the  said 
Charles  F.  Peck  and  Elbert  Rogers,  on  the  11th  day  of  September,  1892,  at 
the  city  of  Albany,  in  this  county,  feloniously,  willfully,  and  unlawfully  did 
remove,  mutilate,  conceal,  and  destroy  the  public  records,  books,  papers, 
and  documents  so  as  aforesaid  filed  and  deposited  by  due  authority  of  law,  in 
the  office  of  the  bureau  of  labor  statistics  of  the  state  of  New  York,  in  the 
new  capitol,  at  the  city  of  Albany,  the  same  being  then  and  there  a  public 
office  of  the  state  of  New  York,  and  the  same  being  tlien  and  there  filed  and 
deposited,  by  due  authority  of  law,  with  the  commissioner  of  statistics  of 
labor  of  the  state  of  New  Y*ork,  at  his  office  in  the  new  capitol,  in  the  dty 
of  Albany,  he  being  then  and  there  a  public  officer  of  the  state  of  New 
York,  and  which  said  public  records,  books,  papers,  and  documents  aforesaid 
did  then  and  there  relate  to,  and  were  the  official  statistical  details  relating 
to,  all  departments  of  labor  in  the  state  of  New  York,  and  especially  in  rela- 
tion to  the  commercial,  industrial,  social,  and  sanitary  condition  of  the 
workingmen  of  the  state  of  New  York,  and  to  the  productive  industries  of 
the  state  of  New.  York,  for  the  years  1890  and  1891,  and  were  and  are  the 
official  and  public  records,  books,  papers,  and  documents  of  the  bureau  of 
labor  statistics  of  the  state  of  New  York,  and  the  official  and  pubUc  records, 
books,  papem,  and  documents  of  the  people  of  the  state  of  New  Yo£k.    Aiftd 
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the  grand  Jury  aforesaid  further  say  that  the  public  recQrds»  books,  papers, 
and  documents  aforesaid  have  been  and  are  withheld  by  the  said  Charles  P. 
Peck  and  Elbert  Rogers,  and  have  been  and  were  removed  and  mutilated  by 
the  said  Charles  F.  Peck  and  Elbert  Rogers,  nnd  have  been  destroyed  by 
the  said  Charles  F.  Peck  und  Elbert  Rogers,  so  that  the  grand  juiy  are 
imable  to  give  a  better  description  of  them  than  as  above  set  forth,  and  so 
that  the  grand  Juiy  are  unable  to  set  out  in  detail,  and  are  unable  to  set 
them  out  in  words  nnd  figures.  And  so  the  grand  Jury  aforesaid  charge 
and  accuse  the  said  Charles  F.  Peck  and  the  said  Elbert  Rogers  with  feloni- 
oosly,  willfully,  and  unlawfully  removing,  mutilating,  concealing,  and  de- 
stroying public  records,  books,  papers,  and  documents,  contrary  to  the 
statute  in  such  case  made  and  proyideii. 

'^James  W.  Eaton,  Distiict  Attorney  of  the  County  of  Albany." 

To  this  indictment  each  of  the  defendants  demnrred,  aa  follows: 

*The  defendant  Charles  F.  Peck  demurs  to  the  indictment  presented 
herein  against  him,  and  assigns  as  the  grounds  thereof,  which  appear  on 
the  face  thereof,  to  wit:  First,  that  said  indictment  does  not  conform  sub- 
stantially to  section  276  of  the  Code  of  Criminal  Procedure;  second,  that  more 
than  one  crime  is  (diarged  in  the  indictment,  within  the  meaning  of  section 
278  of  the  Code  of  Criminal  Procedm*e;  third,  that  the  facts  stated  in  said 
indictment  do  not  constitute  a  crime;  fourth,  that  the  said  indictment  con- 
tains matters  which,  if  true,  constitute  a  legal  bar  to  the  prosecution. 

"Charles  E\  Peck,  Defendant" 

The  prineipal  point  raised  by  these  demurrers,  and  urged  on  this 
appeal,  is  as  to  whether  or  not  the  facts  charged  and  alleged  in  the 
indictment  constitute  a  crime,  under  section  94  of  the  Penal  Code. 
Tbat  section  provides  as  follows: 

*'A  person  who  willfully  and  unlawfuUy  removes,  mutilates,  destroys, 
conceals,  or  obliterates  a  record,  map,  book,  paper,  document,  or  othei*  thing 
filed  or  deposited  in  a  public  office,  or  with  any  public  officer,  by  auUiorlty 
of  law,  is  punishable  by  imprisonment  for  not  more  tlian  five  years,  or  by 
a  fine  of  not  more  than  five  hundred  dollars,  or  by  both." 

The  indictment  in  this  case  shows  that  Charles  F.  Peck  was  a 
public  officer  charged  with  the  duty  of  gathering  statistics  of  a  pub- 
lie  nature,  and  for  a  public  purpose;  ti^at  such  statistical  informa- 
tion was  to  be  gathered,  in  part,  on  his  application,  from  individuals 
and  corporations,  on  his  request  made  to  such  individuals  and  cor- 
porations, who  were  by  the  law  charged  with  the  duty  of  answering 
truly  such  applications  and  requests,  and  the  answers  so  made  de- 
livered to  him  as  such  public  officer;  that,  in  pursuance  of  such 
duty  as  such  officer,  he  did  make  application  and  send  circulars  to 
the  owners,  operators,  managers,  and  lessees  of  the  persons  and 
corporations  from  whom  he  desired,  and  whose  duty  it  was  to  fur- 
nish, such  statistical  information,  which  circulars  contained  ques- 
tions asking  for  information;  and  that  he  received  answers  thereto, 
which  answers  were  contained  in,  and  written  on,  such  circulars, 
aod  which  answers  were  and  are  statistical  details  relating  to  the 
commercial,  social,  and  sanitary  conditions  and  the  productive  in- 
dustries of  the  state;  and  that  such  answers  were  sent  to,  and  re- 
ceived by,  the  defendant  Charles  F.  Peck,  as  such  commissioner  and 
public  officer,  in  the  office  of  the  bureau  of  labor  statistics  of  the 
state  of  New  York,  and  filed  and  deposited  by  him  in  that  office,  at 
the  headquarters  thereof,  in  the  new  capitol,  in  the  city  of  Albany. 
The  iudictment  further  charges  that  the  defendants,  Charles  F. 
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Peck  and  Elbert  Rogers,  on  the  11th  of  September,  1892,  at  the  city 
of  Albany,  in  the  county  of  Albany,  feloniously,  willfully,  and  un- 
lawfully did  remove  or  mutilate  the  public  records,  books,  jMipers, 
and  documents  so  filed  and  deposited  in  the  office  of  the  bureau  of 
labor  statistics;  the  same  being  then  and  there  deposited  with 
such  commissioner  by  authority  of  law.  The  facts  above  recited 
are  material,  issuable  facts,  which  are  admitted  by  the  demurrers. 
The  legal  conclusions  sought  to  be  drawn  from  these  facts,  which 
are  incorporated  in  the  indictment,  are  not  issuable  facts,  and  not, 
therefore,  admitted  by  the  demurrers.  The  defendants,  therefore, 
by  their  demurrers  to  this  indictment,  admit  all  the  facts  charged 
as  facts,  and  say  by  their  demurrers  that,  assuming  their  truth,  they 
constitute  no  legal  crime.  We  start  then,  in  the  investigation  of  this 
'!ase,  with  the  following  admitted  facts:  (1)  That  defendant  Peck 
was  at  the  times  charged  in  the  indictment  a  public  officer  charged 
with  the  duty  of  gathering  statistical  information  for  public  pur- 
poses; (2)  that  he  had  power  and  authority  to  compel  tiie  produc- 
tion to  him  of  information,  in  writing,  by  persons  and  corporations, 
to  be  used  by  him  as  a  public  officer;  (3)  that  he,  as  such  public  officer, 
issued  to  persons  and  corporations  circulars  containing  questions  re- 
lating to  the  statistical  information  which  he  was  required,  as  a 
public  officer,  to  collect;  (4)  that  such  circulars  were  answered,  in 
writing,  by  the  persons  and  corporations  to  whom  they  were  ad- 
dressed, and  such  answers,  in  writing,  were  received  by  him  at  his 
office  or  headquarters,  in  the  new  capitol  of  the  state  of  New  York, 
in  the  city  of  Albany,  and  were  in  his  possession,  as  such  officer,  in 
his  said  office  or  headquarters;  (5)  that  the  defendant  Peck  and  the 
defendant  Rogers  willfully  and  intentionally  removed,  mutilated,  and 
destroyed  such  circulars  and  answers. 

Upon  these  conceded  facts  the  learned  counsel  for  the  defendants 
insists  that  they  do  not  constitute  a  crime.  We  fully  agree  with 
the  learned  counsel  for  the  defendants  upon  the  proposition  which 
he  has  so  ably  established  by  argument  and  authority, — ^that  a  crim- 
inal charge  in  an  indictment  based  upon  facts  which  do  not  consti- 
tute a  crime  is  not  admitted  by  the  demurrer,  and  a  citation  of 
authorities  here  upon  that  subject  is  unnecessary.  But  it  is  urged 
that  the  papers  set  out  or  referred  to  in  the  indictment  as  contain- 
ing statistical  information,  which  are  alleged  to  have  been  de- 
stroyed, are  not  such  books,  documents,  papers,  or  things  ffied  or  de- 
posited in  a  public  office,  or  with  a  public  officer,  by  authority  of 
law,  as  are  contemplated  by  section  94  of  the  Penal  Code;  and  upon 
this  point  it  is  urged  that  the  statistics  required  to  be  gathered  by 
the  commissioner  of  labor  statistics  do  not  come  within  any  of  the 
papers  or  documents,  the  removal  or  destruction  of  which  constitute 
a  crime. 

The  office  of  commissioner  of  statistics  of  labor  was  created  by 
chapter  356  of  the  laws  of  1883 ;  and  by  that  act,  and  chapter  205 
of  the  laws  of  1886,  the  authority  to  gather  and  tabulate  sta- 
tistics was  conferred  upon  that  officer.  By  section  3  of  that 
act,  as  amended  bj  chapter  205  of  the  Laws  of  1886,  the  commissioner 
was  authorized  to  take  testimony;   send  for  persons  and  papers; 


Digitized  by 


Google 


*Sup.  Ct.]  PEOPLE   17.   PECK.  581 

examine  witnesses  on  oath;  to  take  depositions;  and  any.  of  the 
persons  or  corporations  so  authorized  to  be  examined,  who  shall  re- 
fuse admission  to  said  commissioner,  to  his  or  its  place  of  business, 
xor  the  purpose  of  inspection,  or  who  shall,  when  required  by  him, 
willfully  neglect  or  refuse  to  furnish  to  him  any  statistical  or  other 
information  relative  to  his  lawful  duties  which  may  be  in  their 
possession  or  under  their  control,  or  who  shall  willfully  neglect  or 
refuse,  for  30  days,  to  answer  any  question  or  questions  by  circular 
or  upon  personal  application,  or  who  shall  knowingly  answer  any 
such  question  untruthfully,  diall,  for  every  such  wfllful  neglect  or 
refusal,  be  deemed  guilty  of  a  misdemeanor.  The  power  given  by 
this  section  to  investigate  the  truth  of  the  answer  furnished  to  any 
circular  issued  by  the  commissioner,  and  to  punish  any  false  answer 
as  a  misdemeanor,  would  seem  to  imply  a  duty  on  the  part  of  the 
commissioner  to  preserve  the  answers  and  statistics  thus  furnished; 
and  the  ample  power  conferred  upon  the  commissioner  to  cause  and 
compel  such  answers  to  be  given  and  furnished  to  him,  as  a  public 
officer,  would  seem  to  invest  such  documents  with  ihe  attributes 
of  "papers,  documents,  or  other  things  filed  or  deposited  in  a  public 
office  by  authority  of  law,*'  within  the  provisions  of  section  94  of 
the  Penal  Code.  We  are  referred  by  the  learned  counsel  for  the 
defendants  to  the  technical  definition  of  the  word  "statistics,''  as 
given  by  lexicographers;  but,  whatever  that  definition  literally  may 
be,  it  seems  quite  clear  that  the  legislature,  for  the  purposes  of 
this  act,  has  given  documentary  statistical  information  the  charac- 
ter of  a  "paper  deposited  with  a  public  officer  by  authority  of  law,'* 
and  that  this  indictment  is  sufficiently  specific  to  bring  these  papers, 
so  far  as  their  description  is  concerned,  within  the  rules  requiring 
definiteness  of  description.  The  indictment  both  charges  the  crime 
and  the  act,  so  far  as  these  papers  are  concerned,  constitutins:  it. 
Wood  V.  People,  53  N.  Y.  513;  People  v.  Dumar,  106  N.  Y.  502, 13  N. 
E.  Rep.  325. 

Again,  it  is  insisted  that,  as  the  law  creating  the  office  of  commis- 
sioner of  statistics  of  labor  provided  no  specific  place  for  the  custody 
of  these  pai)ers,  and  made  no  provision  requirinsr  the  conmiissioner 
to  file  or  deiKNsit  any  papers,  records,  or  documents  that  may  come 
to  him,  he  could  destroy  them  without  violating  any  provision  of 
law,  and  that  their  destruction  or  mutilation  was  not  a  criminal 
offense.  It  must  be  conceded  that  there  is  great  force  in  these  sug- 
gestions, and  unless  the  same  is  met  and  overcome  by  some  allegation 
of  fact  in  the  indictment,  or  by  some  other  public  or  general  statute, 
then  the  contention  of  the  defendants  must  prevail.  But  there  is 
a  gen«*al  provision  of  statute  under  which  it  is  claimed  by  the 
learned  district  attorney  that  these  documents,  which  are  official  in 
their  nature,  must  be  retained  or  preserved,  even  though  there  is 
no  provision  for  filing  or  depositing  them  in  any  public  office  by 
the  conmiissioner.  If  the  papers  described  in  the  indictment  are, 
as  we  have  determined,  papei*s  officially  in  the  i)osBession  of  the 
commissioner,  and  pertain  to  his  office,  then  there  would  rest  upon 
him  at  least  an  implied  obligation  to  retain  and  deliver  them  to 
his  successor  in  office,  under  the  provisions  of  the  Bevised  StatuteSr 
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althou^  tkere  was  no  express  provision  of  law  for  filing  or  < 
ing  them  in  his  office.  By  article  5,  c.  5,  tit  6,  pt  1,  Bev. 
376, 1  Banks  &  B.  Tth  Ed.,)  it  is  provided  as  follows: 

"Soc.  50.    Whenever  any  person  shall  be  removed  from  office,  or  1 
for  which  he  has  been  elected  or  appohited  shall  expire,  he  shall,  on 
deliver  over  to  his  successor  an  books  and  papers  in  his  custody 
officer,  or  in  any  way  appei*tatning  to  his  office.    Every  person  violai 
provision  shaU  be  ipjdXty  of  a  misdemeanor." 

Sections  51-53  provide  for  a  summary  manner  of  recovery 
same  by  the  successor  in  office.  This  provision  of  the  ] 
Statutes  appears  to  have  been  repealed  by  article  3  of  cbap 
of  the  Laws  of  1892,  and  its  penal  and  summary  provisk 
therefore  no  longer  enforceable;  but  I  think  it  can  hardly  b 
tained  that  the  duty  of  an  officer  to  deliver  the  books  and 
of  his  office  to  his  successor  has  been,  by  that  rei)eal,  entr 
moved.  The  reason  for  the  application  of  such  a  rule  t 
of  this  character  becomes  apparent  when  it  is  considered  tl 
commissioner  may,  at  great  exi)ense  to  the  state,  collect  sta 
information  which  may  not  be  tabulated  or  embraced  in  his 
before  his  removal  from,  or  the  expiration  of  his  term  of,  offi( 
by  its  destruction  or  mutilation  the  information  gathered 
expense  of  the  state  by  its  agent  or  officer — ^and  thus  its  p 
— ^would  be  lost  to  the  state,  if  the  papers  in  his  custody  o 
destroyed  by  him.  Or  to  test  the  question  of  the  right  of  tl 
missioner  to  treat  this  information  as  his  private  property, 
he  might  destroy  at  pleasure,  let  it  be  assumed  that  this  sta 
information  had  been  obtained  by  a  commissioner,  and  whil< 
possession,  and  befwe  tabulated  or  digested  and  rex)orted 
legislature,  the  commissioner  should  be  removed  from  office, 
it  be  reasonably  contended  that  he  could  withhold  these  st 
from  his  successor  without  subjecting  himself  to  the  provis 
section  50  of  the  statute  above  referred  to,  even  though  there 
provision  of  law  requiring  him  to  file  the  same,  or  deposit 
public  office?  But,  whether  this  be  so  or  not,  these  papei 
deposited  with  a  public  officer,  within  section  94  of  the  Pens 
Taking  this  indictment  as  a  whole,  we  think  it  alleges  and  < 
that  the  defendant  Peck  was  a  public  officer;  that  the  pa] 
f erred  to  are  official  papers;  that  they  were  deposited  with  e 
officer,  and  they  were  willfully  and  unlawfully  mutilated,  ol 
ed,  and  destroyed  by  the  defendants;  and  that  enough  is 
to  bring  the  case  within  the  provisions  of  section  94  of  th< 
Code.  The  order  and  judgment  of  the  court  of  sessions  sh 
reversed,  and  judgment  given  for  the  people,  on  the  demurrei 
leave  to  the  defendants  to  withdraw  the  demurrers,  and  plea( 
merits,  at  the  next  court  of  sessions  of  Albany  county,  af 
service  of  notice  of  this  decision. 

HERRICK,  J.  "A  person  who  willfully  and  unlawfully  r 
mutilates,  destroys,  conceals,  or  obliterates  a  record,  maj 
paper,  document,  or  other  thing  filed  or  deposited  in  a  pnbU 
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or  with  any  public  officer,  by  authority  of  law,  is  punishable,''  etc. 
Section  94,  Pen.  Code.  The  indictment  in  this  case  charges  the 
destruction  of  certain  papers  or  documents  by  the  defendants. 
Were  they  filed  or  deposited  in  a  public  office,  or  with  any  public 
officer?  And,  if  so,  were  they  so  filed  or  deposited  by  auliority 
of  law?  For,  all  these  things  are  necessary  to  bring  the  case 
within  the  section  quoted.  That*  the  things  alleged  to  hare  been 
mutilated  and  destroyed  were  papers  or  documents  is  not  ques* 
tioned.  That  they  were  mutilated  or  destroyed  is.  a  question  of 
fact,  admitted  by  the  demurrer.  That  the  defendant  Peck  is  the 
conmiissioner  of  statistics  of  labor  is  also  a  question  of  fact,  admit- 
ted by  the  demurrer.  That  the  conmiissioner  of  statistics  of  labor 
is  a  public  officer,  I  think,  will  not  be  questioned.  So  that  the  only 
questions,  it  seems  to  me,  left  for  consideration,  are,  were  the  papers 
or  documents  filed  or  deposited  in  a  public  office,  or  with  any  publie 
officer?  And,  if  so,  were  they  filed  or  deposited  by  authority  of 
law? 

In  construing  a  statute,  meaning  should  be  given  to  every  wrrd; 
and  a  proper  re8i)ect  for  the  legislature,  if  no  other  reason,  sh</uld 
lead  us  to  suppose  that  it  has  chosen  the  words  of  a  statute  care- 
fully, that  none  have  been  used  needlessly,  and  that  it  knew  the 
meaning  of  the  words  used.  Especially  is  this  true  of  words  used  in 
penal  statutes.  The  statute  reads,  '^filed  or  deposited."  The  words 
^^filed"  and  ^'deposited"  are  evidently  not  used  as  synonymous,  or  as 
the  equivalents  of  each  other,  but  as  words  having  a  different  signifi- 
cation. A  paper  is  said  to  be  filed  when  it  is  delivered  to  the  prop- 
er officer,  and  by  him  received,  to  be  kept  on  file.  Bouv.  Law 
Diet.  And  the  derivation  and  meaning  of  the  word,  as  defined  in 
the  dictionaries,  carry  with  it  the  idea  of  permanent  preservation, — 
becoming  part  of  the  permanent  records  of  the  public  office  where  it 
is  filed.  Eap.  &  L.  Law  Diet.;  Cent  Diet.  "Deposit"  does  not  carry 
with  it  the  same  meaning.  It  may  or  may  not  mean  a  permanent 
disposition  of  the  thing  placed  or  deposited.  See  Worcest-  Diet.; 
Cent,  Diet,  It  may  mean  a  mere  temporary  disposition  or  placing 
of  the  thing.  And,  the  words  of  the  statute  being  coupled  together 
— or,  rather,  disjoined — ^by  the  conjunction  "or,"  the  same  meaning 
is  not  to  be  given  to  each,  but  that  meaning  or  signification  which 
distinguishes  it  from  the  other,  and  thus  each  word  given  full  force 
and  effect.  It  would  foUow  from  this  that  the  section  of  the  Penal 
Code  cited  includes  papers  and  documents  placed  in  a  public  office, 
or  with  a  public  officer,  not  only  for  permanent  care  and  preserva- 
tion, but  also  those  placed  there  for  the  time  being, — ^for  temporary 
use  or  custody. 

The  indictment  alleges  that  the  i)aper8  and  documents  in  ques- 
tion were  circulars  sent  by  the  defendant  Peck,  as  commissioner  of 
statistics  of  labor,  to  different  persons  in  the  ^tate,  asking  certain 
questions  of  them,  to  which  they  answered, — ^their  answers  being 
contained  and  written  upon  the  circulars  sent  out  by  him;  that  he 
received  them,  and  deposited  and  filed  them  in  the  office  of  the 
bureau  of  labor  statistics,  at  the  headquarters  thereof,  in  the  new 
capitol,  in  the  dty  of  Albany.     They  were  given  to  and  received 
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by  him  as  a  public  officer.  He  issued  the  circulars  in  his  official 
capacity.  They  were  returned,  with  the  answers,  to  him,  as  a  pub- 
lic official.  The  act  creating  the  office  of  commissioner  of  statistics 
of  labor  is  entitled  '^An  act  to  provide  for  the  establishment  of  a 
bureau  of  labor  statistics.'^  It  provides  for  a  commissioner,  a  clerk, 
and  headquarters, — that  is,  a  local  official  habitation  or  office  for  the 
transaction  of  its  business, — ^in  tihe  new  capHol,  at  Albany.  The 
act  could  not  very  weU  go  any  further,  and  designate  the  room  or 
rooms.  The  trustees  of  the  capitol  building  do  that  The  head- 
headquarters  thus  provided  for  would,  when  established,  be  very 
properly  and  appropriately  described  as  the  office  of  the  bureau  of 
labor  statistics,  and  it  would  be  a  public  office;  and  a  paper  or  docu- 
ment filed  or  deposited  there,  it  seems  to  me,  would  be  filed  or  de- 
posited in  a  public  office.  The  indictment  charges  that  the  defend- 
ant Peck,  after  receiving  the  papers  or  documents  before  described 
filed  and  deposited  them  in  the  office  of  the  bureau  of  labor  statis 
tics  of  the  state  of  New  York,  at  the  headquarters  thereof,  in  th( 
new  capitol,  in  the  city  of  Albany.  In  my  opinion,  then,  the  papen 
set  forth  in  the  indictment  were  deposited  with  a  public  officer 
and  in  a  public  office,  within  the  meaning  of  the  Penal  Code.  Wen 
they  so  deposited  by  authority  of  law?  The  papers  set  forth  in  th( 
indictment  were  circulars  containing  questions,  asking  for  infor 
mation  such  as  the  bureau  of  labor  statistics  was  authorized  to  col 
lect;  and  the  answers  thereto  of  the  i)ersons  to  whom  such  circular* 
were  addressed.  Chapter  205  of  the  laws  of  1886  authorizes  th( 
conmiissioner  to  issue  circulars,  and  to  compel  answers  thereto 
The  papers  in  question,  then,  were  received  by  the  commissioner  b^ 
authority  of  law. 

In  construing  a  penal  statute,  we  should  keep  in  view  the  evil 
sought  to  be  corrected.  These  papers  contained  information  from 
which  the  commissioner  was  to  make  his  annual  report  to  the  legis- 
lature, as  provided  by  the  law  creating  his  office.  The  collection  of 
such  information,  and  presenting  it  to  the  public  by  such  annual 
reports,  was  the  main  purpose  of  the  creation  of  the  bureau  of  labor 
statistics.  Suppose,  then,  that,  after  great  trouble  and  exi>ense, 
this  information  has  been  collected,  by  letters,  circulars,  and  an- 
swers thereto,  and  before  he  has  had  an  opportunity  to  coUate,  di- 
gest, and  tabulate  it  for  his  report,  some  stranger  to  the  office  muti- 
lates or  destroys  it.  Would  not  such  an  act  come  within  the  pur- 
view of  the  statute?  Would  it  not  be  one  of  the  acts  sought  to  be 
reached  by  the  section  of  the  Code  in  question?  We  must  not  inad- 
vertently be  misled,  in  our  construction  of  the  law,  by  the  fact  that 
the  acts  charged  as  a  violation  of  it  were  committed  by  the  officer 
with  whom  the  papers  were  deposited.  That  makes  no  difference 
as  to  the  law.  It  may  make  a  difference  as  to  the  construction  to 
be  placed  upon  the  e\fit  done,  and  have  great  weight  in  determining 
whether  such  destruction  was  willful  and  unlawful,  but  that  is 
something  to  be  determined  uix>n  the  trial,  from  all  the  facts  and 
circumstances,  and  it  is  not  necessary  that  those  facts  and  circum- 
stances should  be  set  forth  in  the  indictment.  Neither  is  it  neces- 
sary to  allege  in  the  indictment  whether  the  papers  in  question  were 
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destroyed  before  or  after  they  had  been  used,  tabulated,  or  digested, 
or  any  of  the  circumstances  under  which  the  papers  were  destroyed. 
Such  circumstances  are  matters  of  evidence,  not  matters  of  fact  nec- 
essary to  be  alleged  in  the  indictment.  The  offense  is  a  statutory 
one,  and  all  that  is  necessary  is  to  set  forth  the  offense  as  the  statute 
defines  it  Phelps  v.  People,  72  N.  Y.  334;  People  v.  Conroy,  97  N. 
Y.  62;  People  v.  WiUett,  102  N.  Y.  251,  6  N,  E.  Rep.  301;  People  t. 
Weldon,  111  N.  Y.  569,  19  N.  E.  Rep.  279.  The  circumstances  of 
the  crime,  other  than  those  set  forth  in  the  statute,  need  not  be 
stated.  People  v.  King,  110  N.  Y,  418,  421,  422,  18  N.  E.  Rep.  245; 
People  V.  Giblin,  115  N.  Y.  196,  21  N.  E.  Rep.  1062.  If  we  assume,, 
that  under  certain  circumstances,  it  would  not  be  unlawful  for  the 
commissioner  of  statistics  of  labor  to  destroy  the  papers  in  ques- 
tion,— ^a  question  not  necessary  to  be  passed  upon  now,  and  which, 
therefore,  is  neither  affirmed  or  denied, — still  it  is  not  necessary 
for  the  indictment  to  negative  the  existence  of  such  circumstances. 
They  are  matters  of  defense,  to  be  established  by  the  defendant  upon 
the  trial.  Fleming  v.  People,  27  N.  Y.  329;  People  v.  West,  106  N. 
Y.  293,  12  N.  E.  Rep.  610;  People  v.  Weldon,  111  N.  Y.  569-574,  19 
N.  E.  Rep.  279.  The  indictment  sets  forth  the  time  and  place  of  the 
commission  of  the  offense,  and  describes  the  papers  destroyed  with 
reasonable  certainty,  and  alleges  the  facts  constituting  the  crime  in 
the  words  of  the  statute,  and  is,  I  think,  sufficient.  It  seems  to  me, 
therefore,  that  the  pax)ers  described  in  the  indictment  were  re- 
ceived by,  and  deposited  with,  a  public  officer,  and  were  also  deposited 
in  a  public  office,  within  the  meaning  of  the  Penal  Code,  and  that 
they  were  so  received  and  deposited  by  authority  of  law,  and  that 
their  willful  and  unlawful  destruction  is  a  violation  of  section  94  of 
the  Penal  Code.  It  follows,  therefore,  tiiat  the  judgment  of  the 
court  of  sessions  should  be  reversed.  Let  an  order  be  entered  ac- 
cordingly, with  leave  to  the  defendants  to  plead  over  in  such  form  a& 
they  may  be  advised. 

PUTNAM,  J.,  (dissenting.)  By  section  94  of  the  Penal  Code, 
under  which  defendant  was  indicted,  one  who  unlawfully  removes,, 
destroys,  or  conceals  a  record,  paper,  or  document  filed  or  deposited 
in  a  public  office,  or  with  any  public  officer,  by  authority  of  law, 
is  punishable.  Therefore,  to  hold  defendant  under  the  indictment, 
it  must  be  determined  that  under  chapter  356,  Laws  1883,  as 
amended  by  chapter  205,  Laws  1886,  the  duty  devolved  upon  him 
to  file,  preserve,  and  deliver  over  to  his  successor  in  office,  the 
papers  mentioned  in  the  indictment  as  destroyed  or  concealed  by 
him.  It  is  not  claimed  that  said  statute  contains  any  express  pro- 
vision requiring  the  commissioner  of  statistics  of  labor,  therein 
created,  to  preserve  such  papers;  but  it  is  urged  that  they  were 
received  by  him,  as  a  public  officer  of  the  state,  under  lie  provisions 
of  the  statute,  and  hence  are  papers  deposited  with  a  public  officer 
by  authority  of  law,  within  the  meaning  of  the  Penal  Code.  The 
act  creating  a  commissioner  of  statistics  of  labor  provides  that  the 
headquarters  of  the  commissioner  shall  be  in  the  new  capitol,  but 
no  provision  is  made  for  furnishing  him  with  suitable  rooms  or 
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accommodations  in  which,  to  file  or  preserve  papera  It  p 
that  the  duties  of  the  said  commissioner  shall  be  to  collect, 
systematize,  and  present  in  annual  reports  to  the  legislature, 
10  days  after  the  convening  thereof  in  each  year,  statistical 
etc.  It  provides  the  methods  by  which  the  commissioner  < 
tain  the  statistical  details  to  be  set  out  in  his  report  He  i 
the  power  to  send  for  persons  and  papers,  and  examine  wi 
under  oath;  to  cause  depositions  to  be  taken;  to  inspect  fa 
warehouses,  mines,  manufactories,  and  other  establishmei 
make  personal  inquiries  in  regard  thereto;  and  to  seek  infoi 
by  circulars,  to  which  answers  must  be  returned  within  3 
llie  act  leaves  much  to  the  discretion  of  the  commissionei 
the  method  of  obtaining  the  statistical  information  to  be  co: 
in  his  annual  report  If  he  examines  witnesses,  the  law  d 
compel  him  to  take  and  preserve  minutes  of  such  examii 
If  he  inspects  factories  and  other  establishments,  pa*son 
through  agents,  he  is  not  obliged  to  make  a  report  or  mem 
of  the  result  of  such  inspection.  If  he  obtains  information  t 
personal  interviews  and  inquiries,. no  provision  is  made  for  i 
or  filing  any  paper  showing  the  result  of  such  interviews, 
evident  that  under  the  statute  the  commissioner,  if  he  so 
{although  perhaps  difficult  so  to  do,)  could  obtain  all  the  b 
tion  used  in  his  annual  report  by  inspection,  personal  interv 
himself  and  agents  with  the  proprietors  of  manufactuni 
other  establishments,  and  by  the  examination  of  witnesses,  so 
papers  whatever  would  be  received,  that  could  be  filed  orprese 
his  office.  In  this  case,  however,  the  indictment  alleges,  and 
murrer  admits,  that  the  defendant,  in  the  discharge  of  his  duty 
missioner,  sent  circulars  to  the  owners,  managers,  and  lessees  oi 
factories,  manufacturing  establishments,  and  others,  requesting 
tical  infoi-mation,  and  received  answers  written  upon  said  cij 
which  circulars  and  answers  he  destroyed  or  concealed.  Henc 
the  question  whether,  under  said  act,  the  duty  devolved  upon  t 
missioner  to  file  and  preserve  the  correspondence  with 
parties  throughout  the  state,  from  whom  he  received  informat 
bodied  in  his  annual  report.  I  have  reached  the  conclusion 
was  not  the  intent  of  the  legislature,  in  said  act,  to  cast 
conmiissioner  of  statistics  of  labor  the  duty  of  filing  and  j 
ing  correspondence  entered  into  by  him  for  the  purpose  of  ga 
statistical  information.  If  there  had  been  such  a  purpose,  '. 
the  legislature  would  in  the  act  have  made  special  pro\isi 
suitable  rooms  and  clerks;  also,  that  information  obtained 
examination  of  witnesses  should  be  reduced  to  writing;  wl 
tained  by  insi)ection,  a  report  of  the  result  should  be  made: 
from  personal  interviews  of  himself  or  agents,  a  memoranda 
result  of  such  interviews  should  also  be  preserved;  and  thj 
reports,  memoranda^  and  evidence,  as  well  as  all  correspo: 
should  be  preserved  and  filed  by  the  commissioner  in  hh 
Unless  some  report  or  memoianda  of  information  obtained 
examination  of  witnesses,  inspection,  and  personal  intervi 
filed  and  preserved  in  the  office  of  the  commissioner,  it  is  i 
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what  use  to  the  commissionep,  his  successor  in  office,  or 
else,  would  be  the  preservation  of  that  fragmentary  part 
atistical  information  contained  in  the  annual  report  de- 
DDi  correspondence.  I  think,  therefore,  as  the  duty  is  not 
imposed  upon  the  commissioner,  to  file  and  preserve  his 
idence,  it  is  also  evident,  from  the  language  and  pro- 
'  the  statute  in  question,  that  it  was  not  within  the  legisla- 
int  that  such  an  obligation  should  devolve  upon  him. 
public  officer  is  required  to  preserve  and  file  papers,  the 
1  to  do  so  is  generally  plainly  declared  by  the  legislature, 
was  said  in  Be  Corryell,  22  CaL  179-185,  where  the  de- 
^as  indicted  for  altering  a  document  belonging  to  a  public 
can  find  no  law  requiring  the  defendant  to  preserve  the 
or  the  alleged  destruction  of  which  he  was  indicted.  His 
and  the  answers  thereto,  having  served  their  purpose,  have 
onctus  officio. 

ing  that  the  circulars  lind  answers  thereto  mentioned  in 
tment  are  public  papers,  Peck  is  not  criminally  liable  un- 
were  deposited  with  him  by  authority  of  law,  and  he  un- 
destroyed  them.  Although  a  public  officer  of  the  state  re- 
ipers  as  such,  he  is  not  bound  to  preserve  them,  unless 
a  duty  on  his  part,  prescribed  by  law,  so  to  do.  Every 
a  public  office,  though  properly  received  therein,  does  not 
i  public  record.  It  must  be  filed  or  deposited  by  authority 
See  20  Amer.  &  Eng.  Enc.  Law,  507;  Smith  v.  Lawrence, 
431;  Milford  v.  Qreenbush,  77  Me.  331,  332;  Carrington  v. 
7  Fed.  Rep.  768;  Fox  v.  Lyon,  27  Pa.  St.  15;  Bouchaud  v. 
)enio,  238.  The  indictment,  after  stating  the  duty  of  the 
t  as  commissioner  of  statistics  of  labor,  and  specifying  the 
sent  out  by  him,  requiring  statistical  information,  and  the 
received,  written  on  said  circulars,  and  which  were  so  re- 
'  said  Peck  in  the  discharge  of  his  duty  as  a  public  officer, 
pity  of  law,  at  his  office,  in  the  capitol,  alleges  that  he  will- 
awfully,  and  feloniously  concealed,  mutilated,  and  destroyed 
ers.  The  indictment  does  not  allege  whether  said  circu- 
answers  were  destroyed  before  or  after  the  information 
I  therein  had  been  used,  tabulated,  and  embodied  in  the 
sport.  Hence,  if  the  defendant  might  legaUy  destroy  the 
fter  the  information  contained  therein  had  been  utUized, 
he  could  not  do  so  before,  the  demurrer  was  properly  sus- 
!or,  in  that  view,  to  sustain  the  charge  against  the  defend- 
r  the  indictment,  he  must  not  only  have  destroyed  the  pa- 
[uestlon,  but  have  done  so  before  the  information  derived 
1  had  been  tabulated.  It  was  necessary  for  the  people  to 
it  fact  in  the  indictment,  as  it  would  be  to  prove  it  upon  the 
^very  indictment  must  contain  a  certain  description  of  the 
srhich  the  defendant  is  accused,  and  a  statement  of  the  facts 
it  is  constituted.*'  Lambert  v.  People,  9  Cow.  586;  section 
J  Crim.  Proc.  In  People  v.  Gates,  13  Wend.  317,  it  is  said: 
minal  eharge  ♦  ♦  •  there  is  no  latitude  of  intention 
e  anything  more  than  is  charged.    The  charge  must  be 
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explicit  enough  to  support  itself."  See,  also,  Dord  v.  People,  9  Barb, 
675.  And  it  is  well  settled  that  the  general  charge  in  the  indict- 
ment, that  the  defendant's  act  was  committed  willfully,  unlawfoUj, 
feloniously,  etc.,  does  not  aid  a  defective  statement  of  the  facts. 
Com,  V.  Hunt,  4  Mete.  (Mass.)  128.  Therefore,  as  the  indictment 
does  not  allege  the  fact  that  the  alleged  mutilation  or  destruction  of 
said  papers  was  prior  to  their  being  tabulated  and  utUized  by  the 
defendant,  we  may  assume,  as  I  have  done  in  my  discussion  of  the 
case,  that  the  alleged  criminal  act  of  defendant  was  subsequent  to 
such  tabulation  and  utilization.  £F  the  indictment  had  alleged  that 
defendant,  having  sent  out  circulars,  and  received  answers  thereto^ 
containing  statistical  information,  which  circulars  and  answers  were 
deposited  with  him  in  his  office  at  the  capitol,  willfully  destroyed 
the  same  before  the  information  so  derived  was  used,  tabulated,  or 
embodied  in  his  annual  report,  it  would  have  presented  a  different 
case  from  that  before  us.  In  that  case  it  is  possible  that  said  pa- 
pers might  be  deemed  documents  deposited  with  a  public  officer  by 
authority  of  law.  But  it  is  very  different  after  the  commissioner 
has  used  the  information  contained  in  such  pax)ers.  The  circulars  and 
answers  then  become  functus  officio, — ^mere  waste  paper.  A  paper, 
in  my  judgment,  sent  to  a  public  officer  for  a  certain  purpose,  until 
that  purpose  is  accomplished,  may  be  deposited  by  authority  of  law; 
but,  when  such  paper  has  served  its  purpose,  it  becomes  of  no  value. 
In  this  case,  although  it  should  be  deemed  that  the  corresp>ondence 
of  the  conmiissioner,  until  utilized,  were  papers  deposited  in  his 
office  by  authority  of  law  for  a  certain  purpose,  within  the  meaning 
of  section  94  of  the  Penal  Code,  when  the  information  contained 
therein  was  utilized,  and  embodied  in  the  annual  report,  in  the  ab- 
sence of  a  statute  requiring  the  commissioner  to  preserve  the  waste 
papers  of  his  office,  I  think  such  correspondence  ceased  to  be  de- 
posited with  him  by  authority  of  law. 

Counsel  calls  our  attention  to  the  provisions  of  the  Bevised  Stat- 
utes (1  Bev.  St.  §§  50-53)  in  reference  to  the  duty  of  an  officer  in  de- 
livering the  books  and  papers  pertaining  to  Ms  office  to  his  suc- 
cessor. But  the  papers  a  public  officer  is  legally  bound  to  deliver  to 
a  succeeding  officer  are  only  those  he  is  obliged  to  file  and  preserve. 
If  no  duty  rested  upon  defendant  to  preserve  the  papers  in  question, 
he  could  destroy  them,  and  the  provisions  of  the  statute  to  which 
appellant  refers  do  not  apply.  I  do  not  think  the  doctrine  laid  down 
in  Irish  Society  v.  Bishop  of  Derry,  12  Clark  &  F.  641-668,  referred 
to  in  Sturla  v.  Freccia,  L.  R  5  App.  Cas.  623-642,  to  which  our  atten- 
tion is  called  by  the  appellants,  is  applicable  to  this  case.  Had  de- 
fendant been  indicted  for  destroying  his  annual  report  made  to  the 
legislature,  the  cases  cited  would  have  been  more  applicable.  The  re- 
turns of  the  bishop,  considered  in  those  cases,  were  like  the  return 
of  the  defendant  to  the  legislature.  It  is  quite  evident  that  the  re- 
turns of  the  bishop  to  writs  issued  by  the  crown  in  the  case  cited 
are  not  like  the  unsworn  statements,  either  oral  or  written,  made  by 
various  persorAs  in  the  state  to  the  commissioner  of  statistics  of 
labor,  in  answer  to  inquiries  to  be  used  by  him  in  making  his  report 
to  the  state. 


Digitized  by 


Google 


Sup.  Ct.]      MARKS  V.  MONROE  COUNTY  PERMANENT  BAY.  &  L.  ASS'N.         589 

I  conclude  that  before  defendant  should  be  deemed  criminally 
liable,  and  subject  to  the  severe  punishment  provided  by  section  94, 
supra, — ^imprisonment  for  five  years, — ^for  the  destruction  of  the  cor- 
resi)ondence  which  must  be  deemed,  under  the  indictment,  to  have 
been  utilized  and  tabulated  by  him,  there  should  be  a  reasonably 
clear  provision  of  some  statute  requiring  him  to  preserve  the  papers 
accumulated  in  his  office.  As  before  suggested,  the  correspondence, 
having  been  utilized,  seems  mere  waste  paper;  and  there  is  no  stat- 
ntory  provision,  as  tiiere  is  no  object,  for  its  preservation.  Having 
l>een  used,  the  law  does  not  require  its  preservation;  and  hence, 
after  it  is  utilized,  it  is  not  deposited  with  a  public  officer  by  author- 
ity of  law.  I  think  any  other  construction  of  the  statute  would  be  a 
fitrained  one.  As  stated  in  Lamb  v.  State,  67  Md.  534,  10  Atl.  Bep. 
208,  298,  "it  is  the  duty  of  the  courts  to  interpret  and  administer 
the  legislative  will;  but,  in  cases  of  criminal  cognizance,  they  must 
resolutely  determine  never  to  exceed  it."  I  am  therefore  in  favor 
of  affirming  the  judgment  rendered  in  the  court  below. 


KARKS  V.  MONROE  COUNTY  PERMANENT  SAVINGS  &  LOAN  ASS'N. 
(Supreme  Court,  Special  Term,  Monroe  County.    March  6,  1889.) 

1.  Sayings  and  Loan  Association  —  Dbclarinq  Dividends  —  DiscRETroN  of 
Directors. 

2  Rev.  St  (7th  Ed.)  p.  1763,  S  7,  makes  It  the  duty  of  the  directors  of  a 
savings  and  loan  association  to  declare  dividends.  The  constitution  of 
such  association  provides  that  a  dividend  of  the  net  profits  shall  be 
declared  at  each  quarterly  meeting,  to  be  credited  to  each  shareholder  in 
a  manner  therein  pro\ided.  Held  that,  though  such  provision  of  tlio 
constitution  bo  mandatory,  the  amount  of  the  dividend  to  be  declared  is 
discretionary  with  such  directors,  and  the  dividend  declared  at  ih<^ 
quarterly  meeting  held  at  the  end  of  the  third  quarter  may  include  only 
the  net  profits  of  the  second  quarter. 

-%.  Same. 

Such  dividend  need  not  be  of  the  whole  of  the  net  profits  of  the  cor- 
poration during  the  quarter  included;  especially  when  it  does  not  appear 
that  the  debts  to  become  due  or  the  business  of  the  association  do  not 
require  the  detention  of  money. 

Jl  Same— Earnings— What  Constitute. 

In  an  action  by  a  stockholder  to  compel  a  savings  and  loan  association 
to  increase  a  dividend,  it  appeared  that  the  manner  of  conducting  the 
business  of  the  association  was  that  when  there  was  money  in  its  treasury 
til  loan,  if  more  than  one  member  applied  for  it,  tlie  loan  was  put  up  at 
auction  to  the  highest  bidder.  Each  member  was  entitled  to  borrow  not 
more  than  the  par  value  of  his  stock,  by  giving  a  bond  and  mortgage  for 
such  par  value;  but  he  would  receive  only  such  amotmt,  less  the  premium 
bid.  The  loan  is  paid  In  weekly  installments  of  10  cents  principal  and  10 
cents  interest  on  each  share  represented  by  the  loan.  Hdd,  that  tlio 
profits  on  loans  made  during  any  quarter,  represented  by  the  premiums  bid 
thereon,  are  not  earned  until  such  transactions  are  closed  by  payment  cf 
the  loans,  and  the  money  is  in  the  treasury,  and  they  are  not  within 
the  meaning  of  2  Rev.  St  (7th  Ed.)  p.  1763,  §  7,  providing  that  the  directors 
flliall  dechire  dividends  from  the  earnings. 

Action  by  William  E.  Marks  against  the  Monroe  County  Per- 
manent Savings  &  Loan  Association  to  compel  defendant  associa- 
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tion,  in  which,  plaintiff  is  a  stockholder,  to  increase  a  dividend. 
Judgment  for  defendant. 

John  F.  Kinney,  for  plaintiff. 

J.  E.  Dnrand,  for  defendant. 

BUMSEY,  J.  The  defendant  is  a  corporation  organized  under 
the  authori^  of  chapter  122  of  the  Laws  of  1851.  The  plaintiff 
is  a  stockholder  in  the  corporation,  and  at  the  time  when  the  matters 
accrued  which  are  alleged  as  the  cause  of  action  herein  he  had  60 
shares  in  the  stock  of  the  defendant  upon  which  he  had  paid 
f  1,846.26,  upon  which  sum  he  was  entitled  to  dividenda  Hhe 
quarta*ly  meetings  of  the  corporation  are  held  on  the  third  Saturdays 
of  November,  February,  May,  and  August,  respectivdy.  Article 
15  of  the  constitution  of  the  defendant  requires  that  a  dividend  of 
the  net  profits  shall-  be  declared  at  each  quarterly  meeting,  to  be 
credited  to  each  shareholder  in  a  way  and  upon  an  amount  to  be 
ascertained  as  provided  in  that  article,  but  which  need  not  be  referred 
to  here.  The  statute  (2  Rev.  St  [7th  Ed.]  p.  1763,  §  7)  makes  it  the 
duty  of  the  directors  to  declare  the  dividends.  At  the  quarterly 
meeting  in  August,  1888,  the  directors  resolved  to  and  did  declare 
a  dividend  of  4  per  cent,  upon  the  amount  which  each  shareholder 
then  had  to  his  credit  in  the  association.  The  amount  of  the  divi- 
dend upon  the  plaintiff's  credits  was  f 73.81,  and  the  total  dividend 
upon  all  the  shares  was  f  1,146.  It  was  reckoned  on  the  earmngs, 
or  what  was  claimed  to  be  the  earnings  or  net  profits,  of  the  second 
quarter,  and  did  not  include  the  earnings  or  profits  of  the  third 
quarter,  although  declared  the  end  of  that  quarter. 

The  plaintiff  claims  that  the  dividend  declared  at  the  third  quar- 
terly meeting  should  have  included  the  net  profits  of  the  tbird,  as 
weU  as  of  the  second,  quarter,  and  that  it  should  have  been  over 
9  per  cent.,  instead  of  4  per  cent.  The  power  to  declare  dividends 
is  by  the  statute  given  to  the  trustees  of  the  corporation.  2  Bev. 
St  (7th  Ed.)  p.  1763,  §  7.  Usually  the  exercise  of  this  power  is 
largely,  if  not  entirely,  in  the  discretion  of  the  directors.  Karnes  v. 
Raih\>ad  Ck).,  4  Abb.'^Pr.  (N.  S.)  107;  Boardman  v.  Raihxwui  Ck).,  84 
N.  Y.  157,  180;  Williams  v.  Telegraph  Co.,  93  N.  Y.  162,  192.  In 
the  cases  of  these  societies  the  discretion  is  expressly  vested  in 
the  trustees  by  the  statute.  It  is  said,  however,  that  the  article 
of  the  constitution  above  referred  to  makes  it  obligatory  upon 
the  trustees  to  declare  a  dividend  at  each  quarterly  meeting.  A 
good  deal  may  be  said  on  the  other  side  of  that  proposition,  but 
for  the  purpose  of  this  case  the  truth  of  it  may  be  admitted.  The  dis- 
cretion of  the  trustees  is  then  limited  by  article  15,  and  they  are 
required  to  declare  from  the  net  profits  a  dividend  at  each  quarterly 
meeting.  But  this  article  or  by-law  does  not  further  limit  the  dis- 
cretion which  the  law  vests  in  the  directors.  The  article  does 
not  say  that  the  dividend  must  include  the  profits  of  the  quarter 
immediately  preceding  the  meetings  at  which  it  is  declared.  In- 
deed, the  latter  part  of  it  contains  provisions  from  which  it  is  neces- 
sarily to  be  inferred  that  the  right  of  a  dex)Ositor  to  a  dividend  upon 
the  profits  of  any  quarter  cannot  be  ascertained  until  the  espira- 
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tion  of  the  next  quarter.  The  amount  of  his  credits  for  purposes  of 
dividends  is  to  be  ascertained  by  taking  the  gross  credits  at  the 
beginning  of  a  quarter,  deducting  his  withdrawals  during  the  quar- 
ter, and  using  the  remainder  as  the  basis  of  estimate.  It  is  ap* 
parent  that  this  system  ignores  entirely  any  deposits  made  during 
the  three  months  next  preceding  that  meeting  at  which  the  dividend 
is  declared.  The  result  is  that  the  money  deposited  during  those 
months  does  not  share  in  the  dividend  declared  at  the  end  of  them. 
But  that  money  has  added  to  the  earnings  of  the  quarter  during 
which  it  was  deposited,  and  it  ought  to  share  in  the  dividends  of 
that  quarter.  The  theory  of  the  by-law  evidently  is  that  all  who 
are  depositors  at  the  end  of  each  quarter  are  entitled  to  share  in 
the  dividend  for  that  quarter;  but  that,  while  his  right  to  a  divi- 
dend is  fixed  at  the  end  of  the  quarter,  the  amount  of  his  deposit^ 
on  which  the  dividend  is  to  be  computed,  shaJl  not  be  ascertained 
untU  the  beginning  of  the  next  quarter.  In  this  way,  while  one 
may  become  a  depositor,  and  entitled  to  a  dividend,  by  depositing 
on  the  day  before  the  quarterly  meeting,  yet  the  dividend  is  only 
computed  on  the  amount  of  deposit,  of  which  the  corporation  have 
had  three  months'  use;  for,  if  he  withdraws  his  deposit  during  the 
quarter  before  the  dividend  is  declared,  he  does  not  share  in  it 
In  this  way  it  is  secured  that  the  deposits  of  each  quarter  share 
the  earnings  of  that  quarter.  If  the  method  insisted  on  by  the 
plaintiff  were  adopted,  it  would  happen  that  the  earnings  of  any 
particular  quarter,  however  large,  would  not  bdong  to  the  members 
for  that  quarter  whose  deposits  made  the  earnings,  but  to  the 
members  for  the  previous  quarter.  It  appears,  too,  that  the  business 
of  any  particular  quarter  is  frequently  unfinished  at  the  end  of  it. 
Loans  bid  for  and  assigned  to  members  during  the  quarter  are  fre- 
quently not  perfected  until  some  time  afterwards;  so  that  it  is 
not  easy  to  say  at  the  end  of  each  quarter  just  what  has  been 
the  result  of  its  business,  so  that  a  dividend  can  be  declared.  For 
these  reasons  I  think  that  the  directors  have  a  discretion,  which  the 
article  in  question  does  not  limit,  to  declare  their  dividend,  not  on 
the  earnings  of  the  quarter  in  which  it  is  declared,  but  on  those 
of  the  previous  quarter.  I  do  not  mean  to  say  that  the  trustees 
are  not  at  liberty,  when  they  declare  a  dividend,  to  consider  the 
total  earnings  or  profits,  but  only  that  they  are  not  by  law  compelled 
to  do  so,  and  that  there  are  reasons  in  this  case  why  they  should  not 
do  it. 

The  next  claim  of  the  plaintiff  is  that  the  dividend  should  be  of 
the  whole  of  the  net  earnings  or  profits  of  the  corporation,  and  be  at 
a  greater  rate  than  4  per  cent,  on  the  deposits  entitled  to  it  In  re- 
gard to  this  claim  it  may  be  said,  first,  that  although  there  may  be 
profits  properly  applicable  to  a  dividend,  yet  usually  when  it  shall  be 
made,  and,  if  made,  how  much  it  shall  be,  rests  in  the  fair  and  honest 
discretion  of  the  directors,  uncontroUable  by  the  courts.  Williams 
V.  Telegraph  Co.,  93  N.  Y.  162,  192,  and  cases  cited.  In  this  case 
the  directors  are  bound  by  the  by-laws  or  articles  of  association  to 
declare  a  dividend  of  the  profits,  but  I  do  not  think  that  requires 
them  to  use  all  the  profits  earned  at  any  time.    There  may  be  debts 
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of  the  association  not  due,  but  to  become  due,  or  the  business  of  the 
•association  may  require  the  retention  of  money  for  some  other  pur- 
pose. In  such  case  it  is  clearly  within  the  power  of  the  directors  to 
retain  such  money  as  may  be  necessary,  and  the  court  will  not  inter- 
fere with  that  discretion.  It  does  not  appear  here  what  is  the 
state  of  affairs  in  that  regard,  and  for  that  reason  the  court  cannot 
say  that  the  directors  erred  in  refusing  to  declare  a  diyidend  greater 
than  4  per  cent 

But,  passing  that,  let  us  see  whether  there  was  on  the  18th  of 
August  any  fund  out  of  which  the  directors  might  have  declared  a 
larger  dividend.  The  statute  says  that  they  may  declare  dividends 
from  the  earnings,  and  from  the  earnings  only.  2  Rev.  St.  (7th  Ed.) 
p.  1763,  §  7.  This  cannot  mean,  of  coiu'se,  that  the  directors  are  at 
liberty  to  devote  all  the  earnings  to  dividends,  without  providing 
for  the  debts  of  the  company  or  the  expenses  of  its  maintenance.  It 
must  be  construed  to  mean  that  the  dividends  may  be  declared  out 
of  the  profits,  which  means  out  of  the  surplus  of  tihe  earnings  which 
may  be  left  after  paying  the  expenses  of  carrying  on  the  business 
and  all  other  current  expenses.  St.  John  v.  Railway  Co.,  10  Blatchf. 
271,  22  Wall.  136,  99  Amer.  Dec.  note  p.  762.  That  is  the  general 
statutory  rule  of  this  state  with  regard  to  corporations,  and  the  one 
which  I  think  should  be  applied  here.  2  Rev.  St  (7th  Ed.)  p.  1533. 
§  2;  Van  Dyck  v.  McQuade,  86  N.  Y.  38,  46,  47.  The  plaintiff 
claims  that  in  computing  the  amount  of  this  surplus  the  sum  bid  for 
premiums  on  each  loan  during  the  quarter  should  be  estimated  as 
earnings.  This  the  defendant  denies,  and  the  question  thus  raised 
is  the  serious  one  on  this  branch  of  the  case.  To  decide  it,  we  must 
examine  the  way  in  which  Ic^ns  are  made.  It  is  this:  When  the 
money  to  loan  is  in  the  treasury,  if  more  than  one  member  applies 
for  it,  the  loan  is  put  up  at  auction,  and  the  member  offering  the 
highest  premium  for  it  is  entitled  to  have  it  awarded  to  him.  Each 
member  is  entitled  to  borrow  not  more  than  the  par  value  of  the 
stock  for  which  he  has  subscribed,  if  he  gives  satisfactory  security. 
When  a  loan  to  the  amount  of  his  stock  is  awarded  to  him,  he  gives 
to  the  association  his  bond  and  mortgage  for  the  par  value  of  the 
stock,  and  he  receives  for  it,  not  the  face  of  the  bond,  but  that 
amount  less  the  premium.  For  instance,  if  a  member  has  five 
shares,  the  par  value  of  which  is  f  525,  and  bids  f  6  per  share  premium 
for  a  loan  of  that  amount,  he  gives  to  the  association  his  bond  and 
mortgage  for  f 525  and  interest,  and  he  receives  from  it  the  face  of 
his  bond,  less  the  premium,  which  is  f30;  the  transaction  netting 
him  f495.  This  he  pays  in  weekly  installments  of  10  cents  principal 
and  10  cents  interest  on  each  share  represented  by  the  loan,  or,  in 
the  case  used  for  illustration,  |1  a  week,  until  the  payments 
and  his  dividends  equal  the  amount  of  the  bond  and  interest  It 
will  thus  be  seen  that  the  premium  on  each  loan  is  not  paid  in  cash, 
but  goes  into  the  bond  and  mortgage,  and  becomes  a  debt  due  to  the 
association,  payable  at  the  rate  of  10  cents  a  week  for  each  share 
represented  by  it.  The  precise  time  when  it  will  all  be  paid  is  not 
certain.  It  depends  upon  the  amount  chargeable  to  the  member  for 
insurance  and  taxes  on  the  mortgaged  property,  and  for  fines  and 
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penalties  imposed  on  him,  as  well  as  upon  the  dividend  he  shall  be- 
come entitled  to.  Indeed,  it  may  not  he  paid  at  all,  bnt  the  member 
may  default  in  his  payments,  leaving  the  association  to  repay  itself 
by  a  foreclosure  of  the  mortgage. 

The  transaction  above  set  forth  adds  to  the  property  of  the  asso- 
ciation; that  is,  the  association  has  for  |495  become  the  owner  of 
a  bond  and  mortgage  worth  |525,  upon  which  it  will  eventually  real- 
ize that  sum,  with  interest  But,  while  its  assets  are  increased  by 
the  sum  of  |30,  it  has  not  received  that  amount  of  money.  It  is 
probable  that  the  amount  will  be  received,  but  it  may  not.  This 
mortgage  for  f525  has  become  an  asset  of  the  company,  and  when  it 
is  paid  the  company  will  have  made  a  profit  by  the  transaction  of 
f30  and  interest  But  I  do  not  think  that  the  profit  can  be  said  to 
be  earned  until  the  transaction  is  closed  and  the  money  is  in  the 
treasury.  Until  that  is  done,  there  may  be  no  profit  Th^ailure 
to  pay  may  make  the  asset  worthless.  This  distinction  bet^l^n  the 
gain  by  the  appreciation  in  value  of  an  asset,  and  the  final  gain  of 
money  in  hand  by  its  sale  at  the  enhanced  value,  is  taken  and  made 
the  rule  of  the  decision  in  Jennery  v.  Olmstead,  36  Hun,  536.  In 
that  case  it  appeared  that  the  defendant,  Olmstead,  had  been  presi- 
lent  of  a  savings  bank  under  an  agreement  that  he  should  have  a 
Malary  out  of  the  net  profits.  He  credited  himself  with  certain  sums, 
and  an  action  was  begun  to  recover  them  back.  It  appeared  that 
in  1869  the  bank  bought  certain  bonds,  which  appreciated  in  value 
to  the  amount  of  |648.43,  but  which  had  not  been  sold.  Olmstead 
claimed  that  this  enhanced  value  was  a  profit,  which  entitled  him  to 
receive  that  sum  as  a  salary.  The  court  held  not,  saying  that  to  es- 
timate the  value  of  bonds  yet  unsold,  and,  on  finding  the  estimated 
value  to  exceed  the  purchase  price,  to  call  the  difference  profits,  was 
not  the  way  to  ascertain  the  fact  of  profits,  and  that  such  apprecia- 
tion was  not  profits  in. any  sense  of  the  term.  I  think  the  holding  of 
the  court  in  that  case,  that  profits  are  not  realized  because  the  value 
of  the  assets  is  enhanced,  is  controlling  here  against  liie  plaintiff. 
It  is  to  be  noticed  that  while  the  by-law  of  the  corporation  uses  the 
word  "profits,^'  the  statute  says  that  dividends  can  be  declared  only 
from  the  earnings.  The  profits  out  of  which  the  trustees  may  de- 
clare their  dividend  must  be  the  profits  out  of  the  earnings.  The 
earnings  are  the  receipts,  the  sum  which  the  association  received, 
or  became  entitled  to  receive,  during  the  quarter;  not  those 
which  it  might  receive  at  some  future  time,  but  which  it  has  now  no 
right  to  demand.  The  conclusion  here  reached  is  sustained  by  many 
cases,  in  which  the  terms  "profits"  and  "earnings"  have  been  defined, 
some  of  which  are  cited  above.  Boone,  CJorp.  §  125;  Mor.  Priv.  Corp. 
§  437;  Connolly  v.  Davidson,  15  Minn.  519,  (Gil.  428.)  That  conclu- 
sion requires  that  in  estimating  the  net  profits  of  any  quarter  the 
amount  of  premiums  which  have  been  bid  for  loans  during  the  quar- 
ter, and  included  in  mortgages,  but  not  yet  paid  in  cash,  is  not  to  be 
estimated. 

That  conclusion  puts  an  end  to  this  case,  for  it  is  evident  that, 
without  estimating  these  premiums,  the  earnings  of  the  association 
were  not  more  than  the  dividend  declared  by  them.  Indeed,  the 
v.22N.Y.8.no.5— 38 
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profits  of  the  aBsociation  for  the  second  and  third  quarters  were  not 
as  much  as  the  dividend.  The  cause  of  action  of  the  plaintiff  fails 
when  that  fact  appears.  There  is  no  question  here  whether  the  di- 
rectors may  not,  in  declaring  a  dividend,  discount  future  earnings 
which  are  reasonably  certain  to  be  received,  and  no  opinion  is  ex- 
pressed upon  that  subject  There  is  in  the  complaint  an  allegation 
of  fraudulent  practices  of  the  trustees,  but  no  proof  was  given  upon 
it,  and  nothing  of  the  kind  appears  or  waa  charged  upon  the  triaL 


(68  Hun,  70.) 

BOOTOR  V.  DARLING. 

(Supreme  Court,  General  Term,  First  Department    Mardi  17,  1808b) 

!•  Covenants  against  Incumbrances— Restricting  Use. 

A^venant  against  Incumbrances  is  broken  by  the  existence  of  a  restrle* 
tion  as  to  the  kind  of  building  which  may  be  erected  on  the  land,  when 
such  limitation  diminishes  its  value. 

2l  Same— Knowledge  op  Restriction. 

The  grantor's  Uabllity  on  the  covenant  is  not  affected  by  the  fact  that  llie 
grantee  knew  of  the  restriction  at  the  time  of  taking  the  deed. 

8.  Bamb— Validity  of  iiBSTRiCTioN. 

In  an  action  for  breach  of  sudi  covsDant,  defendant  cannot  show  tiiat 
the  use  of  property  in  the  neighborhood  had  so  changed  that  the  restric- 
tion would  not  be  enforced  in  equity,  where  such  evidence  is  offered, 
not  as  bearing  on  the  quantum  of  damages,  bat  as  a  defense  to  the 
action. 

4l  Sahe— Proof  of  Damages. 

Evidence  of  the  value  of  repairs  made  by  the  grantee  after  a  sale,  free 
from  incumbrances,  made  by  her,  had  been  rescinded  by  the  purchaser 
when  he  discovered  the  restriction,  and  before  a  sale  subject  to  the 
restriction,  is  admissibie,  as  bearing  on  the  value  of  the  premises,  when 
in  the  same  condition  with  and  without  the  restriction,  though  the  value 
of  such  repairs  is  not  recoverable  as  damages.  Follett,  J.,  dissenting,  on 
the  ground  that  the  value  of  the  repairs  was  included  in  the  damages 
recovered* 

8L  Same— Interbst. 

Interest  cannot  be  recovered  on  the  damages  arising  from  tba  brM4!fa 
of  such  covenant,  as  the  damages  are  unliquidated,  being  the  dilference 
between  the  value  of  the  premises  with  and  without  the  incumbranceu 

Appeal  from  drcuit  court,  New  York  county. 

Action  by  Simon  Doct(»*  against  William  A.  Daiiing  to  recover 
damages  for  an  alleged  breach  of  coTenant  contained  in  a  deed 
of  certain  real  estate  made  by  the  defendant  to  plaintiffs  assignor, 
one  Rebecca  Ghilds.  From  a  judgment  entered  on  a  verdict  di- 
rected in  favor  of  plaintiff,  except  as  to  the  amount  of  damages, 
and  from  an  order  denying  a  motion  for  a  new  trial  made  on  the 
minutes,  defendant  appeals.    Modified. 

January  13,  1874,  a  lot  70  feet  wide,  east  and  west^  and  100  feet  5  inchm 
long,  north  and  south,  and  situate  on  the  north  side  of  Bast  Sixty-Third 
street,  was  conveyed  in  fee,  by  a  full-covenant  warranty  deed,  duly  recorded 
January  1,  1874,  to  William  Hyams,  subject  to  the  foUowing  restrictions: 
•'And  the  said  party  of  the  second  part,  for  himself,  his  hehti,  executors, 
admiuistnitors,  or  assigns,  or  any  of  them,  shall  not,  nor  wlU,  erect  or  build, 
or  cause  or  sufTer  to  be  erected  or  buUt,  upon  the  lot  of  land  hereby  granted, 
or  upon  any  part  thereof,  any  building  or  structure  of  any  kind,  description, 
or  character  \ihatever,  fences  excepted,  other  than  good  and  sulwtantixtl 
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dwelling  houses,  at  least  three  stories  in  height  above  the  basement,  con- 
structed of  brick  or  stone,  having  roofe  covered  with  slate  or  metal,  which 
said  houses  shall  be  erected  or  buUt  In  such  manner  as  to  cover  the  whole 
width  of  the  said  lot  of  land,  leaving  no  alleys  or  passages  communicating 
from  the  street  to  the  yards,  other  than  the  ordinary  halls  or  entries  in  such 
bouses  contained,  and  shall  have  the  exterior  face  of  the  front  walls  con- 
structed of  stone,  built  upon  a  line  parallel  with,  and  distant  five  feet  from, 
the  northerly  side  or  line  of  Sixty-Third  street,  and  measuring  at  least  forty 
feet  from  the  established  grade  of  said  Sixty-Third  street,  to  the  upper  lino 
or  top  of  the  cornice  or  eavestrough.  And  that  the  sail  party  of  the  second 
part»  his  heirs,  executors,  administrators,  or  assigns,  shall  not  use  or  suffer 
the  said  dwelling  house  to  be  used  or  altered  so  as  to  be  used  for  any  ten- 
ement, community  house,  stable,  theater,  or  other  place  of  public  amuse- 
ment, or  any  manufactory,  trade,  or  business  whatsoever,  or  for  any  other  pur- 
pose which  may  be  obnoxious  or  offensive  to  the  neighboring  inhabitants, 
and  will  keep  the  hereby  granted  lot  of  land,  during  such  time  as  there 
sliall  be  no  building  erected,  or  being  or  prepared  for  or  in  process  of  erec- 
tion, thereon,  free  and  unobstructed,  except  by  necessary  fences."  January  31, 
1874,  Hyams  conveyed  the  lot,  by  a  full  covenant  warranty  deed,  duly 
recorded  February  3,  1874,  to  Thomas  McManns,  subject  to  the  same 
restrictions.  May  31,  Williajn  A.  Darltog,  defendant,  acquired  title  to  the 
lot  through  several  mesne  conveyances,  all  of  which  were  duly  recorded, 
but  no  reference  was  made  to  said  restrictions  in  any  of  them.  February 
1.5,  1886,  Darling  conveyed  the  lot  to  Rebecca  Ghilds,  in  conaideration  of 
$53,000,  by  a  warranty  deed  whicA  contained  a  covenant  that  the  premises 
were  unincumbered,  except  certain  mortgages  which  were  specified.  Sep- 
tember 21,  1888,  Mr&  Childs  contracted  to  sell  the  premises  to  Herman 
Wronkow  for  $53,500,  and  to  convey  them  free  from  all  incumbrances  except 
certain  mortgages  which  were  specified.  Upon  an  examination  of  the 
records,  Wronkow  discovered  the  restriotlonB  contained  in  the  deed  to 
Hyams,  and  refused  to  perform  his  contract  The  premises  were  sold 
through  brokers,  whom  Mrs.  Childs  paid  $350  for  their  services.  Wronkow 
paid  $175  for  searching  the  title,  which  she  paid  to  him.  On  the  resale  here- 
inafter mentioned,  she  paid  to  the  brokers  $350.  In  February,  1889,  Mrs. 
Childs  expended  $550  in  altering  and  extending  the  plumbing  on  the  prem- 
ises pursuant  to  an  order  of  the  board  of  health.  May  31,  1889,  Mrs.  Childs, 
in  consideration  of  $50,000,  conveyed  the  premises  to  Griffin  Tompkins,  sub- 
ject to  the  covenants  contained  in  the  deed  to  Hyams;  and  October  29,  1889, 
she  assigned  to  the  plaintiff  all  causes  of  action  against  Darling  arising  out 
of  the  breach  of  the  covenant  against  incumbrances.  November  4,  1889, 
thiB  action  was  brought  to  recover  the  damages  for  the  breach  of  the  cov- 
enant, which  were  alleged  to  be  $2,500;  the  difference  between  the  price 
agreed  to  be  paid  by  Wronkow  and  the  price  paid  by  Tompkins,  the  sum 
paid  to  Wronkow  for  the  expense  of  searching  the  title,  and  the  amoimt 
paid  to  brokers  for  making  the  two  sales.  On  the  trial  the  plaintiff  was 
allowed  to  prove,  without  objection  that  it  was  not  claimed  in  the  complaint, 
the  payment  of  $550  for  extending  and  repairing  the  plumbing  and  sewers. 
The  defendant,  in  his  answer,  alleged  that  Mrs.  Childs,  before  she  purchased 
the  property,  was  informed  of  the  restrictions  contained  in  the  deed  to 
Hyams,  and  that,  by  the  changed  situation  of  the  neighborhood  in  which  the 
property  was  situated,  the  restrictions  had  become  inoperative,  and  waived 
by  the  owners  of  property  in  the  vk:inity.  On  the  trial  the  court  ruled  that 
the  plaintiff  was  not  entitled  to  recover  the  sums  paid  the  brokers  for 
effecting  the  sales,  or  the  sum  paid  for  searching  the  title,  but  ruled  that 
die  measure  of  tlamages  was  the  difference  between  the  value  of  the  prem- 
ises, unrestricted,  (which  could  not  be  deemed  more  than  $53,000,  the  price  she 
paid  Barling,)  and  restricted  as  they  were,  and  $550,  the  expenses  of  repair- 
ing the  plumbing,  if  those  repairs  were  fairly  done,  and  really  improved  tlie 
property  to  the  extent  of  the  sum  paid  therefor.  The  jury  rendered  a 
verdict  for  $3,050,  with  $570  Interest.  The  $3,050  is  equal  to  the  difference 
between  the  price  which  Wronkow  agreed  to  pay,  and  the  sum  for  which 
she  subsequently  sold  the  premises  to  Griffin  Tompldn^  and  $550,  the  siun 
paid  for  plumbisg. 
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Argued  before  VAN  BEUNT,  P.  J.,  and  O'BRIEN  and  FOL- 
LETT,  JJ. 

Wakeman  &  Campbell,  (A-  J.  Dittenboefer  and  J.  Albert  Engle- 

hart,  of  counsel,)  for  appellant 
Sol.  Kohn,  for  respondent. 

FOLLETT,  J.  The  jury  having  found  that  the  limltationB  upon 
the  right  to  use  the  lot  contained  in  the  deed  to  Hyams  diminiflhed 
its  value,  the  restrictions  are  incumbrances,  within  the  meaning 
of  the  convenant  against  incumbrances.  Prescott  v.  Trueman,  4  Mass. 
627-629;  Wetmore  v.  Bruce,  118  N.  Y.  319,  23  N.  E.  Bep.  303; 
Trustees  v.  Lynch,  70  N.  Y.  440;  Bawle,  Cov.  (4th  Ed.)  95;  2  Washb. 
Beal  Prop.  639,  (4th  Ed.)  460. 

On  the  trial  the  defendant  offered  to  show  by  oral  evidence  that 
Mrs.  Ghilds  knew  of  the  limitations  upon  the  right  to  use  the  prem- 
ises when  she  took  her  deed,  which,  under  the  plaintifTs  objec- 
tion was  refused.  This  was  not  error.  Huyck  v.  Andrews^  113  N. 
Y.  81-85,  20  N.  E.  Bep.  58L  Nor  was  it  error  to  refuse  to  per- 
mit the  defendant  to  show  that  the  use  to  which  property  was 
put  in  the  neighborhood  had  so  changed  that  a  court  of  equity 
would  not  restrain  the  owner  of  the  lot  from  using  it  for  the 
prohibited  purposes.  The  fact  that  the  limitations  could  or  might 
not  be  enforced  by  an  injunction  is  no  defense  to  an  action  at  law 
for  the  recovery  of  the  damages,  if  any  were  occasioned  by  the  re- 
strictions. This  evidence  was  not  offered  as  bearing  upon  the  ques- 
tion  of  the  amount  of  damages  recoverable  in  the  action,  but  as 
a  defense  to  it.  Besides,  great  liberality  was  shown  both  sides 
in  the  admission  of  evidence  upon  the  question  as  to  how  much 
the  value  of  the  property  was  diminished  by  the  restrictions. 

The  plaintiff  recovered  f550  expended  by  Mrs.  Ghilds  for  plumb- 
ing and  sewers  between  the  date  of  the  rescission  of  the  executory 
contract  of  sale  with  Wronkow,  and  the  date  of  the  conveyance  to 
Tompkins.  The  evidence  of  these  expenditures  was  sufficiently 
objected  to  by  the  defendant,  but  the  objection  was  overruled, 
and  an  exception  taken,  which  was  error.  Upon  a  breach  of  a 
covenant  of  seisin  or  quiet  enjoyment  the  value  or  expense  of  im- 
provements made  by  the  evicted  grantee  cannot  be  recovered  as 
a  part  of  his  damages.  Pitcher  v.  Livingston,  4  Johns.  1;  Bennet 
V.  Jenkins,  13  Johns.  50;  Murray  v.  Ballon,  1  Johns.  Oh.  566-577; 
Dimmick  v.  Lockwood,  10  Wend.  142;  Eanney  v.  Watts,  14  Wend. 
38;  Peters  v.  McKeon,  4  Denio,  546-550;  Willson  v.  Willson,  26 
N.  H.  229;  Bawle,  Cov.  (4th  Ed.)  235  et  seq.;  3  Sedg.  Dam.  (8th  Ed) 
§  958;  Hayne,  Dam.  (2d  Ed.)  147.  The  cost  or  value  of  improve- 
ments put  upon  the  property  not  being  recoverable  in  case  the  en- 
tire estate  is  lost  by  the  failure  of  the  principal  covenants,  it  is 
difficult  to  see  on  what  principle  their  value  or  cost  can  be  sus- 
tained when  the  worth  of  the  estate  is  simply  diminished  through 
the  failure  of  a  subordinate  covenant.  In  some  cases  the  same 
measure  of  damages  may  be  recovered  upon  a  breach  of  a  covenant 
against  incumbrances  as  upon  a  breach  of  a  covenant  of  seisin; 
for    example,    when    the    incumbrance    is    foreclosed,    and    the 
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grantee  is  evicted.  The  measure  of  damages  caused  by  an 
incumbrance  cannot  be  greater  when  the  grantee  is  not  evicted 
than  it  is  in  the  case  of  an  eviction.  There  may  be  cases  in  which 
the  value  or  expense  of  improvements  may  be  recoverable,  as  in 
a  cajse  of  a  covenant  given  with  special  reference  to  contemplated 
improvements  by  the  grantee,  but  that  lanot  this  case.  It  is  ap- 
parent, we  think,  from  the  instructions  of  the  court,  and  the  ver- 
dict of  the  jury,  that  the  item  for  plumbing  was  included  as  a  part 
of  the  damages  recovered.    Upon  this  question  the  court  said: 

"You  wUl  remember  that  between  the  time  when  Wronkow  withdrew 
from  his  first  contract,  and  the  time  when  he  again  came  forward,  Mrs. 
Ghilds  put  certaiu  repairs  upon  the  property,— plumbing,  etc.,— for  which  she 
paid  $550.  It  is  qi[fte  immaterial,  in  the  aspect  of  the  case  which  I  am  now 
consldeiing,  whether  these  repairs  were  done  by  order  of  the  board  of 
health,  or  merely  because  Mrs.  ChUds  wished  to  improve  her  property.  The 
fact  is  that  the  property  was  improved  to  the  extent  of  the  $550  of  repairs 
put  U7)on  it,  and  the  plaintiff^s  claim  is  that  that  sum  should  be  added,  in 
your  minds,  to  the  $52,000  which  Wronkow  was  to  pay  for  the  property 
before  the  repairs  were  made.  If  the  repairs  were  falr^  done,  and  really 
improved  the  property  to  the  extent  of  $550,  the  plaintiff  thus  claims  that 
the  property,  treated  as  free  from  this  restriction,  was  worth  $52,500,  which 
Wronkow  was  willing  to  pay,  plus  the  $550  subsequentiy  put  upon  it,  viz., 
$53,0.50,  and  that  when  Mrs.  Childs  was  only  able  to  sell  it,  as  restricted, 
after  the  repairs  had  been  put  upon  it,  for  $50,000,  there  was  a  depreciation, 
caused  by  the  restriction,  of  $3,050.  That  Is  the  view  which  the  plaintiff 
takes  of  it,  and  the  view  that  he  seeks  to  impress  upon  you.*' 

The  jury  rendered  a  verdict  for  |3,050,  showing,  we  think,  that 
the  f950  were  added  to  the  |52,500,  and  the  price  which  the 
premises  were  sold  for,  f50,000,  deducted.  To  this  sum  interest' 
to  the  amount  of  $570  was  added,  which  made  up  the  verdict  of 
$3,620.  It  is  true  that  no  exception  was  taken  by  the  defendant 
to  this  part  of  the  charge,  but  it  shows  the  use  which  the  jury 
was  permitted  to  make  of  the  evidence  of  the  amount  paid  for  plumb- 
ing, and  that  the  error  in  admitting  this  evidence  affected  the 
verdict.    The  court  erred  in  permitting  a  recovery  for  this  item. 

When  a  grantee  has  been  evicted  from  the  subject  of  the  grant, 
and  becomes  entitled  to  recover  as  damages  the  consideration  of 
the  conveyance,  he  is  entitled  to  interest  as  compensation  for  the 
mesne  profits  for  six  years,  which  he  is  liable  to  pay  to  the  true 
owner.  Staats  v.  Ten  Eyck,  3  Caines,  lllf--115;  Pitcher  v.  Liv- 
ingston, 4  Johns.  1--13;  Caulkins  v.  Harris,  9  Johns.  324;  Bennet  v. 
Jenkins,  13  Johns.  50;  Kinney  v.  Watts,  14  Wend.  38-40;  Peters 
V.  McKeon,  4  Denio,  546-549;  Rawle,  Gov.  (4th  Ed.)  600;  3  Sedg. 
Dam.  (8th  Ed.)  §  963.  If  the  incumbrance  is  security  for  a  debt 
less  in  amount  than  the  consideration  paid  for  the  land,  and  the 
grantee  is  compelled  to  pay  it  to  relieve  his  prox)erty,  he  may  recover 
the  amount  with  interest.  Pitcher  v.  Livingston,  4  Johns.  1-10; 
Dimmick  v.  Lockwood,  10  Wend.  142-151.  But  we  find  no  case 
holding  that  interest  may  be  recovered  on  damages  arising  from  a 
breach  of  a  covenant  against  incumbrances  when  the  incumbrance 
is  permanent  in  its  nature;  for  in  such  a  case  the  measure  of  the 
damages  is  the  difference  of  the  value  of  the  premises  with  and 
without  the  incumbrance,  and  are  necessarily  unliquidated.  In- 
terest upon  such  damages  is  not  allowable  in  actions  on  contracts. 
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No  question  was  raised  as  to  whether  the  difference  in  valae  should 
be  ascertained  as  of  the  date  of  the  conv^ance  by  Darling  to  Mrs. 
Childs,  the  covenant  then  being  broken,  or  as  of  the  date  of  the 
conveyance  by  Mrs,  Childs  to  Griffin  Tompkins,  and  the  question 
need  not  be  considered.    The  allowance  of  interest  was  error. 

Fortunately,  this  case  was  so  clearly  tried,  and  the  different  items 
recovered  so  distinctly  stated,  that  we  are  not  required  to  pev«TBe 
the  judgment,  and  put  the  parties  to  the  expense,  and  tiie  courts 
to  the  trouble,  of  a  new  trial.  The  judgment  should  be  modified 
by  striking  therefrom  the  item  of  f  550  for  improvements,  and  ^70 
allowed  for  interest,  and  as  modified  affirmed,  without  cost  in  the 

general  term  to  either  jmrty. 

• 

VAN  BRUNT,  P.  J.  While  concurring  generally  in  the  opinion 
of  Mr.  Justice  FOLLETT  herein,  I  do  not  accede  to  the  proposition 
that  it  was  error  to  admit  the  evidence  as  to  the  amount  expended  on 
the  plumbing  of  the  premises.  It  is  true  that  the  plaintiff  could  not 
recover  for  the  amount  thus  expended,  but  as  evidence  was  oilered 
to  show  wliat  the  premises  brought  when  sold  unrestricted,  and 
what  they  subsequently  brought  when  sold  restricted,  for^e  purpose 
of  giving  some  guide  as  to  the  damage  caused  by  the  resMction^ 
the  admissibility  of  which  evidence  is  not  objected  to,  if  there  was 
any  change  in  the  condition  of  the  premises  between  the  time  of 
the  two  sales,  this  certainly  affected  the  value  of  the  evidence 
thus  offered.  If  they  had  been  injured  by  the  elements,  tibie  defend- 
ant could  certainly  have  shown  tlmt;  and  therefore,  it  seems  to  me, 
if  they  had  been  rendered  more  valuable  by  the  necessary  repairs,  the 
plaintiff  might  show  that,  as  bearing  upon  the  value  of  the  evidence 
of  the  sale  subsequent  to  the  repairs.  I^s  was  the  view  in  which  the 
court  submitted  the  question  to  the  jury.  They  were  iDStmcted  that, 
if  the  repairs  really  improved  the  property  to  the  amount  expended  for 
them,  they  might  take  this  into  consideration,  in  determining  what 
the  property  was  worth,  unrestricted  and  restricted.  It  is  undoubt- 
edly true  that  upon  a  breach  of  seisin  or  quiet  enjoyment,  the  value 
or  expense  of  improvements  made  by  the  evicted  grantee  cannot  be 
proved  as  part  of  the  damages,  but  in  the  case  at  bar  there  was  no 
such  recovery.  The  question  under  investigation  was  the  damage 
the  restriction  caused  to  the  grantee.  There  was  no  total  e^ction, 
but  only  a  partial  restriction  upon  full  enjoyment.  The  amount  of 
this  damage  was  a  question  between  grantor  and  grantee,  and  was 
measured  by  the  difference  in  value,  unrestricted  and  restricted. 
Evidence  being  given  of  a  sale  restricted,  what  had  been  done  with 
and  to  the  property  subsequent  to  the  original  sale  unrestricted  was 
certainly  competent  to  show  what  weight  should  be  given  by  the  jury 
to  this  evidence  of  the  restricted  sale.  I  am  of  the  opinion,  therefore, 
that  no  error  was  committed  in  the  admission  of  this  evidence  As 
shown  by  Mr.  Justice  FOLLETT,  the  allowance  of  interest  was  error. 
I  think  that  the  judgment  should  be  reduced  by  amount  of  inta^st, 
1570,  and,  as  modified,  affirmed,  without  costs. 

O'BBIEiN,  J.,  concur*. 
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(68  Hun,  87.) 
WASHINQTON  v.  8TATBN  ISLAND  RAPID  TRANSIT  R.  CO. 

(Supreme  (3ourt,  Qenenil  Term,  Flnrt  Department     March  17,  1883.) 

WsULBFIVaSB— LlABILTTT  FOB  LfJITBIBS  TO    BOAT—OOHTBIBITTORY  NSGIilGBNOB. 

Where  the  mastw  of  a  boat  continues  to  discharge  his  cargo  at  a 
wharf  which  he  knows  to  be  so  defective  that  the  boat  is  Uable  to  be 
Injured  therefrom,  he  cannot  recover  for  injuries  so  received. 

Appeal  from  trial  term,  New  Y<M*k  county. 

Action  by  George  Waahlngtx>n  against  the  Staten  Island  Bapid 
Transit  Eailroad  Company  to  recover  damages  to  plaintiff's  boat 
while  discharging  a  cargo  at  defendant's  dock.  Plaintiff  had  judg- 
ment, from  which,  and  an  order  denying  a  new  trial,  defendant  ap- 
peals.   Beversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BBIEN  and  FOL- 
LETT,  JJ. 

Trapy,  Boardman  &  Piatt,  (A.  Boardman,  of  counsel,)  for  appellant. 

Hyland  &  ZabrisUe,  (Mr.  Hyland,  of  counsel,)  for  respondent 

Cite  In  support  of  his  claim  that  the  owner  of  a  wharf  is  Uable  for  the 
damages  caused  by  inequaUties  in  the  bottom  alongside  of  the  wharf  to  a 
vessel  lawfully  using  the  berth  in  the  course  of  business  and  exercising  due 
care:  Sawyer  v.  Oal^man,  7  Blatchf.  290.  Also,  The  Volusia,  8  Wall.  .Jr. 
375;  Nelson  v.  Chemical  Worlcs,  7  Ben.  39;  Smith  v.  OU  Co.,  13  Wkly.  Dig. 
377;  Railroad  Co.  v.  Banning,  15  WaU.  649;  Thomp.  Neg.  pp.  316,  582; 
The  Ottawa,  1  Brown,  Adm.  360;  Swords  v.  Edgar,  59  N.  Y.  28;  Philadel- 
phia,  W.  &  B.  R.  Co.  v.  Philadelphia  &  H.  de  G.  S.  T.  Co.,  23  How.  209; 
Carleton  v.  Iron  &  Steel  Co.,  99  Mass.  216;  Sawjer  v.  Oakman,  1  Low.  134; 
Barber  v.  Abendroth,  102  N.  Y.  406,  7  N.  B.  Rep.  417;  NewaU  v.  Bartiett, 
114  N.  Y.  899,  21  N.  B.  Rep.  990;  Manhattan  Transp.  Co.  t.  Mayor,  etc.,  37 
Fed.  Rep.  160;  Leary  >.  Woodrufl:.  4  Him,  99,  affirmed  76  N.  Y.  617;  Can- 
navan  ▼.  ConkUn,  1  Daly,  509;  Albert  ▼.  State,  66  Md.  825,  7  Aa  Rep.  687; 
I>e8ty,  Shipp.  &  Adm.  $  851;  Edwards  v.  Railroad  Co.,  98  N.  Y.  (245,)  255; 
Heaney  y.  Heeney,  2  Denio,  625;  Swords  t.  Edgar,  59  N.  Y.  (28,)  31;  Ray, 
Neg.  Imp.  Dut.  p.  667;  Carpenter  y.  RaUroad  Co.,  97  N.  Y.  501,  (494;)  Ahem 
▼.  Steele,  115  N.  "k.  218,  221,  (208,)  22  N.  B.  Rep.  193;  Nickerson  y.  TirreU, 
127  Mass.  236;  Smith  y.  Hayemeyer,  32  Fed.  Rep.  844;  The  John  A.  Berk- 
man,  6  Fed.  Rep.  586;  Manhattan  Tranc^.  Co.  y.  Mayor,  etc,  37  Fed.  Rep. 
160;  Sawyer  y.  Oakman,  1  Low.  136;  2  Shear.  &  R.  Neg.  (4th  Ed.)  |  727. 

YAJS  BBUNT,  P.  J,  This  action  was  brought  by  the  owner  of  the 
<sanal  boat  H.  E.  Washington  to  recoyer  damages  sustained  by  his 
yessel  by  reason  of  the  bad  condition  of  the  bottom  of  a  certain  dock 
at  Clifton,  8. 1.,  of  which  the  defendant  was  the  lessee.  It  appeared 
that  the  Staten  Island  Bailroad  Company  in  1884  leased  to  the  de- 
fendant for  the  term  of  99  years  the  premises  in  question,  with 
others,  and  that  the  defendant  agreed  to  keep  and  maintain  the  de- 
mised premises,  tor  and  during  the  term  of  the  lease,  in  good  condi- 
tion  and  rejiair,  and  at  the  termination  thereof  to  restore  the  same, 
-etc.  It  was  admitted  ui)on  the  trial  that  the  dock  was  in  the  pos- 
session of  one  Lord,  who  paid  rent  to  the  defendant;  but  what  the 
terms  and  conditions  were  under  which  Lord  was  in  possession  of  the 
<k>ck  nowhere  appeared.  The  eyidence  showed  that  the  plaintiff 
eajne  witli  hici  boat  loaded  with  ooal  to  be  unloaded  at  this  wharf; 
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that  he  arrived  at  5  o'clock  in  the  morning,  when  the  tide  was  fall- 
ing;  that  he  sounded  the  bottom,  and  laid  his  boat  so  that  he  could 
discharge  by  means  of  a  derrick  which  was  upon  the  dock.  As  the 
tide  went  out,  his  boat  rested  upon  the  bottom.  There  were  big 
lumps  upon  the  bottom,  and  she  sprang  a  leak  as  soon  as  she  got  upon 
the  bottom.  When  the  tide  rose  again  the  leak  stopped,  and  the 
plaintiff  commenced  unloading  his  bc^t.  During  the  time  the  plain- 
tiff was  there  she  rested  upon  the  bottom  eight  times,  and  leaked 
every  time,  and,  the  plaintiff  having  shifted  his  boat  for  the  purpose 
of  getting  the  coal  out  of  her,  the  boat  was  affected  in  different  places 
by  the  unevenness  of  the  bottom,  and  for  that  reason  was  more  con- 
siderably injured  than  if  she  had  not  been  moved.  In  view  of  this  evi- 
dence the  court  was  asked  to  charge  the  jury  that,  if  they  believed  that 
these  Injuries,  or  any  part  thereof,  were  caused  by  the  plaintiff  re- 
maining at  the  dock  after  he  knew  the  condition  of  the  bottom,  for 
these  injuries  he  could  not  recover.  This  the  court  refused  to  charge, 
and  an  exception  was  duly  taken.  We  think  this  was  error.  After 
the  plaintiff  had  ascertained  the  imevenness  of  the  bottom  by  which 
his  boat  was  liable  to  be  injured,  his  voluntary  continuance  at  this 
dock  certainly  was  negligence  which  contributed  to  such  portion  of  the 
injiu'ies  as  were  thereafter  sustained.  It  further  appears  from  the  evi- 
dence of  the  plaintiff  himself  that  for  the  purx)ose  of  unloading  his 
boat  he  changed  her  position  so  that  she  became  injured  in  different 
and  other  places  of  her  hull,  which  would  not  have  been  the  case  had 
she  remained  in  the  same  position,  and  certainly  would  not  have  been 
tiie  case  had  she  been  removed  when  he  discovered  the  difiacultiea 
which  attended  his  lying  there.  But  with  full  knowledge  of  the  dan- 
ger he  was  running  he  allowed  his  boat  to  ground  eight  times,  and 
tiiereby  become  injured  in  the  serious  manner  claimed  upon  the  trial. 
A  parfy  cannot  make  use  of  a  pier  knowing  that  it  is  unfit  for  the 
purpose  for  which  he  proi)oses  to  use  it,  and  then  claim  compensa- 
tion for  the  damages  sustained  by  the  imx)erfections  of  which  he  had 
knowledge.  The  plaintiff,  therefore,  upon  ascertaining  the  fact  that 
this  dock  was  unfit  for  his  purposes,  which  it  is  apparent  he  knew 
before  he  commenced  unloading  his  boat,  was  bound  to  remove  in 
order  to  escax)e  damage;  not  to  lie  there  for  four  days  apparentiy 
for  the  purpose  of  having  his  boat  injured  as  much  as  possible 
by  the  inequalities  of  the  bottom.  All  the  cases  cited  to  support  the 
plaintiff's  claim  rest  on  the  cardinal  principle  that  the  master  of  the 
boat  had  no  knowledge  of  the  obstruction  which. caused  the  injury; 
and  that,  it  being  one  which  was  discoverable  by  reasonable  care 
upon  the  part  of  the  owner  of  the  dock,  the  boat  owner,  being  with- 
out fault,  can  recover.  That  the  master  of  a  vessel  has  a  right  to  pre- 
sume that  all  parts  of  a  dock  are  safe,  and  is  not  guilty  of  contribu- 
tory negligence  by  taking  his  boat  to  a  place  which,  under  circum- 
stances not  anticipated  by  him,  is  less  safe  than  another,  is  the  rule 
laid  down  in  2  Shear.  &  R  Neg.  (4th  Ed.)  §  227.  But  no  case  can  be 
found  where,  after  the  master  of  the  boat  has  learned  of  the  defect 
and  he  still  x)ersists  in  imx)eriling  his  boat  by  the  use  of  the  dock,  that 
he  has  a  right  to  recover  for  the  voluntary  injury  sustained  after  the 
discovery  of  the  imi)erfection.    We  think,  therefore,  that  the  court 
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erred  in  refusing  to  charge  aa  requested,  and  that  for  this  error  the 
judgment  must  be  reversed,  and  a  new  trial  ordered,  with  costs  ta 
appellant  to  abide  event    All  concur. 


(6S  Hud,  97.) 

In  re  STATE  TRUST  CO. 

In  re  HALSTBD  et  aL 

(Supreme  Court,  General  Term,  First  Department    March  17,  1893.) 

ATTORKBY8'  FBEB—AlLOWANCB  OF  INTEREST. 

Ou  final  accounting  by  a  trustee  It  appeared  that,  in  a  former  proceed- 
ing to  remove  the  assignee  of  the  estate,  costs  were  awarded  to  the  at- 
torneys by  an  order  merely,  but  no  Judgment  was  entered.  It  further 
appeared  that  the  costs,  with  interest  from  the  date  of  allowance, 
amounted  to  more  than  the  fund  in  the  hands  of  the  trustees,  but,  if 
interest  were  excluded,  a  considerable  sum  would  be  left  for  distribu- 
tion among  the  creditors  of  the  estate;  and  also  that  the  sum  awarded 
to  the  attorneys  was  ample  compensation  for  the  services  rendered,  with- 
out the  addition  of  interest    Hddt  that  interest  would  not  be  aUowed. 

Appeal  from  special  term,  New  York  county. 

Fmal  accounting  of  the  State  Trust  Company,  as  trustee  of  the 
estate  of  Augustus  M.  Halsted  and  Avery  D.  Putnam.  From  so 
much  of  an  order  as  refused  costs  on  the  accounting,  and  interest  on 
costs  awarded  to  the  attorneys  in  an  action  brought  to  remove  an 
insolvent  assignee,  S.  F.  Cowdrey,  F.  H.  Cowdrey,  H.  Cowdrey,  and 
L.  L.  Van  Allen  appeal.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOL- 
LETT,  JJ. 

ThomaB  Allison,  for  appellants. 
J.  Warren  Lawton,  for  respondent. 

PER  CURIAM.  In  the  account  presented  by  the  trust  company 
it  charges  itself  with  |2,672.93,  moneys  collected,  and  credits  itself 
with  1374.85,  paid  out  for  legal  services  and  expenses,  and  f  131.39, 
for  its  commissions;  leaving  |2,121.69.  The  account  so  presented 
was  not  contested  before  the  referee  or  at  special  term,  and  it  was 
allowed  as  made  out.  llie  trust  company  made  no  claim  before  the 
ppf eree  or  at  special  term  for  the  costs  of  the  accounting,  and  we  are 
unable  to  see  how  any  could  have  been  incun-ed,  as  its  account  was 
allowed  as  rendered,  without  contest  Besides,  the  trust  company 
has  not  appealed  from  the  order  of  the  special  term,  and  no  question 
can  be  raised  in  this  court  upon  the  refusal  to  allow  it  costs  on  the 
final  accounting.  By  an  order,  but  not  by  the  judgment,  entered  De- 
cember 20, 1869,  in  the  action  for  the  removal  of  the  assignee,  the  at- 
torneys for  the  plaintiffs  were  allowed  1706.31  costs,  and  the  attor- 
neys for  the  defendants  f 518  costs.  The  interest  on  the  costs  of  the 
plaintiffs'  attorneys  amounted  to  |1,022.45,  and  on  the  costs  of  the  de- 
fendants' attorneys  to  J749.86.  The  special  term  refused  to  allow  in- 
terest on  the  costs  of  the  attorneys^  and  they  appeal  from  that  part  of 
the  order. 
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Whether  interest  should  be  allowed  is  the  only  question  before  the 
court.  If  it  is  allowed,  the  daims  of  the  attorneys  wiU  exceed  by 
187493,  the  amount  in  the  hands  of  the  trust  company;  but,  if  mtear- 
est  is  not  allowed,  there  will  be  left  f  897^8  for  distribution  amon^ 
the  creditors.  It  is  urged  that  the  statute  gives  interest  on  a  judg- 
ment for  costs;  but  the  answer  to  this  is  that  no  judgment  was  en- 
tered in  this  case  for  a  fixed  sum  for  costs.  The  costs  might  have 
been  included  in  the  judgment  when  originally  entered,  or  they 
might  have  been  subsequently  taxed  and  inserted  therein;  but  nei- 
ther course  was  taken,  and  so,  technically,  a  judgment  for  costs  was 
not  entered.  Believing  that  the  compensation  awarded  to  the  at- 
torneys is  ample  for  the  services  rendered,  without  the  addition  of 
interest,  and  that  something  should  be  left  for  the  creditors,  we 
think  the  order  should  be  affirmed,  with  costs.    All  concur. 


(88  Han,  00.) 

MANHATTAN   RY.   CO.   V.   STROUB. 

(Supreme  Court,  G^enenil  Term,  First  Department    Mardi  17»  1808L) 

1.   Ck>NDElCNATION    PbOCEEDINGS  —  CORRECTIKO    JUDGMENT  —  AFPOIKTICBHT  OV 
OO^^MIBSIONERB 

Ck>de  Civil  Proc.  I  724,  provides  that  the  court  may  supply  an  omisaioD 
In  any  proceedlnga  Section  3368  provides  thai  chapter  8,  tit  1,  which 
indudes  section  724,  shall  apply  to  condemnation  proceedings.  Held, 
that  where  the  court  failed  to  appoint  commissioners  to  appraise  the 
land  sought  to  be  condemned,  and  to  fix  the  time  and  place  of  their  first 
meeting,  as  section  3369  requires  to  be  done  by  the  judgment,  such 
omission  may  be  afterwards  supplied  by  an  order  appointing  the  com- 
missioners, and  fixing  the  time  and  place  of  their  first  meeting. 

fL  Same— Notice  of  Appointment. 

Where  such  order  was  dated  February  2dd,  was  entered  on  February 
25th,  and  directed  the  first  meeting  of  the  commissioners  to  be  held  on 
February  28th,  it  did  not  give  the  necessary  time  within  0>de  Civil  Proc 
I  3369,  providl^  that,  if  a  trial  has  been  had,  at  least  eight  days*  notice 
of  the  appointment  must  be  given  to  aU  the  defendants  who  have  ap- 
peared. 

Appeal  from  special  term,  New  York  county. 

Application  of  the  Manhattan  Bailway  Company  relative  to  ac- 
quiring title  to  certain  real  property  of  John  L.  Stroub,  in  the  city 
and  county  of  New  York.  From  an  order  entered  on  February  27, 
1893,  appointing  commissioners  of  appraisal  to  ascertain  the  compen- 
sation to  be  made  to  said  Stroub,  he  appeals.    Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  POL- 
LETT,  JJ. 

Smith  &  Perkins,  (Edward  C.  Perkins,  of  counsel,)  for  appellant. 
Davies,  Short  &  Townsend,  (Alezand^  S.  Lyman  and  Julien  T.  Da- 
vies,  of  counsel,)  for  respondent. 

VAN  BRUNT,  P.  J.  Upon  an  examination  of  the  sections  of  the 
Oode  under  which  this  proceeding  was  taken,  it  will  be  noticed  that 
tiie  proceeding  was  before  the  court,  and  not  before  a  judge,  and  that 
by  section  3369  it  is  provided  what  the  judgment  is  to  contain,  which 
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is  to  be  entered  pursuant  to  the  direction  of  the  court  or  jef eree  be- 
fore whom  the  issues  have  been  tried.  This  section  provides  that  if 
the  decision  is  in  favor  of  the  plaintiff,  or  if  no  answer  has  been  inter- 
posed, and  it  appears  from  the  petition  that  the  plaintiff  is  entitled 
to  the  relief  demanded,  judgment -shall  be  entered  adjudging  that  the 
condemnation  of  the  property  described  is  necessary  for  the  public 
use,  and  that  the  plaintiff  is  entitled  to  taJ^e  and  hold  the  property 
for  the  public  use  specified,  upon  making  compensation  therefor,  and 
that  the  court  shall  thereupon  api)oint  three  disinterested  and  com- 
petent freeholders,  etc.  It  is  apparent  from  this  language  of  the 
section  that  it  was  the  intention  of  the  legislature  that  the  court, 
by  the  judgment  which  was  to  be  entered  upon  the  decision  of  the 
oourt  or  referee,  should  appoint  the  commissioners,  and  also  should 
by  that  judgment  fix  the  time  and  place  for  the  first  meeting  of 
the  commissioners;  but  if  the  court  omitted,  in  the  entering  of 
the  judgment,  to  do  any  of  these  things  in  the  judgment  directed 
to  be  entered,  the  applicant  is  not  without  remedy.  Because  by 
section  3368  it  is  provided  that  the  provisions  of  title  1  of  chapter 
8  of  this  act  shall  also  apply  to  proceedings  had  under  this  title. 
Title  1  of  chapt^  8  relates  to  mistakes,  omissions,  defects,  and  irregu- 
larities; and  by  section  724  of  the  Ck)de,  which  is  included  in  that 
titie,  the  court  may  supply  an  omission  to  any  proceeding;  and,  where 
a  proceeding  taken  by  a  party  fails  to  conform  to  a  provision  of  this 
act,  the  court  may,  in  like  manner  and  upon  like  terms,  permit  an 
amendment  thereof  to  conform  it  to  the  provision.  Therefore,  the 
court  having  failed  to  appoint  the  conunissioners  by  the  judgment, 
as  contemplated  by  section  3369,  such  omission,  upon  proper  applica- 
tion, and  ui)on  proper  notice,  may  be  supplied,  which  is  what  was 
done  in  the  case  at  bar. 

The  court  also  attempted  to  supply  the  other  omission,  vis.  the  fix- 
ing of  the  time  and  place  for  the  first  meeting  of  the  commissioners. 
The  order  appointing  the  commissioners  was  dated  February  23,  en- 
tered February  25,  and  directs  that  the  first  meeting  of  the  commis- 
sioners be  held  on  February  28,  1893;  and,  by  so  doing,  did  not  give 
necessary  time  in  order  that  the  last  clause  of  section  3369  could  be 
applied,  which  provides  that,  if  a  trial  has  been  had,  at  least  eight 
days'  notice  of  such  appointment  must  be  given  to  all  defendants  who 
have  ai>peared;  the  appointment  referred  to  being  the  appointment 
of  the  commissioners,  and  of  the  time  and  place  of  the  first  hearing. 
The  time  fixed  by  this  clause  of  the  section  the  court  had  no  power 
to  shorten.  We  think,  therefore,  that  the  order  appealed  from 
should  be  modified  by  reversing  that  part  of  the  order  which  fixed 
the  time  for  the  first  meeting  of  the  commissioners,  with  leave  to 
apply  at  the  special  term  for  the  supplying  of  the  omission  which 
the  reversal  of  that  portion  of  the  order  would  leave,  without  costs  to 
either  pcurty.     All  concur. 
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(68  Hun,  158.) 

In  re  ONE  HUNDRED  AND  SIXTY-SEVENTH  ST. 

MAYOR,  ETC.,  OP  CITY  OF  NEW  YORK  v.  TIFFANY  et  aL 

(Supreme  Court,  General  Term,  First  Department    March  17,  1893.) 

Opening  Streets— Assessment  op  Property  Benefited. 

Where  three  imconnected  sections  of  a  street  are  opened,  each  of  which 
is  lees  than  a  mile  in  length,  but  more  than  a  mile  in  the  aggregate,  and 
each  section  is  called  '*167th  Street,"  but  there  is  no  eyidence  that 
the  city  intends  to  connect  the  sections  by  opening  the  street  from  one 
section  to  another,  such  sections  are  separate  streets,  and  the  entire  cost 
of  each  is  chargeable  on  the  property  benefited;  Laws  1882,  c.  410,  (Con- 
solidation Act,)  §§  677,  958,  providing  that,  where  a  street  more  than  a 
mUe  long  is  opened,  half  the  cost  shall  be  paid  by  the  city,  but^  if  it  is 
less  than  a  mUe  long,  the  entire  cost  is  to  be  assessed  on  the  piop^iy 
benefited. 

Appeal  froan  special  term,  New  York  county. 

Application  of  the  board  of  street  opening  and  improvement  of  the 
city  of  New  York,  for  and  on  behalf  of  the  mayor,  aldermen,  and  com- 
monalty  of  the  city  of  New  York,  relative  to  East  167th  street,  al- 
though not  yet  named  by  proper  authority,  from  the  westerly  side  of 
Prospect  avenue  to  Westchester  avenue,  in  the  Twenty-Third  ward  of 
the  city  of  New  York.  From  an  order  entered  on  the  6th  of  January, 
1893,  confirming  the  report  of  the  commissioners  of  estimate  and  as- 
sessment, Lyman  Tiffany  and  Edward  Wood,  as  trustees  under  the 
last  will  and  testament  of  Charlotte  L.  Fox,  deceased,  Richard  W. 
Stevenson,  trustee  under  the  last  will  and  testament  of  Mary  P. 
Tucker,  deceased,  Henry  D.  Tiffany,  as  trustee  under  the  last  will  and 
testament  of  Isabel  L  Perry,  deceased,  Henry  D.  Tiffany  and  Lyman 
.Tiffany,  individually,  owners  of  the  lands  assessed,  appeal.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

Truman  H.  Baldwin,  for  appellants,  property  owners. 
William  H.  Clark,  (John  P.  Dunn  and  Matthew  P.  Ryan,  of  coun- 
sel,) for  respondents,  mayor,  etc. 

FOLLETT,  J.  Property  benefited  by  the  opening  of  streets,  not 
more  than  one  mile  in  lengtii,  in  the  Twenty-Third  and  Twenty-Fourth 
wards,  may  be  assessed  to  the  extent  of  the  benefits  conferred  for  the 
purpose  of  paying  the  cost  of  laying  them  out;  but,  in  case  the  streets 
laid  out  are  more  than  a  mile  in  length,  not  more  than  one  half  of  their 
cost  can  be  assessed  ujwn  property  benefited,  and  the  city  is  liable  for 
the  remainder.  Consolidation  Act,  (Laws  1882,  c  410,  §§  677-958.) 
In  1871  the  commissioners  of  Morrisania  filed  a  map  showing  a  con- 
tinuous street,  now  known  as  167th  street,  which  was  more  fhan 
a  mile  in  length,  and  extended  from  Westchester  avenue,  on  the  east, 
to  Jerome  avenue,  on  the  west.  From  Westchester  avenue  to  Pros- 
pect avenue  the  distance  is  2,945  feet;  from  Prospect  avenue  to  Bos- 
ton avenue  the  distance  is  1,554  feet;  from  Boston  avenue  to  Qay 
avenue  the  distance  is  2,130  feet;  from  Clay  avenue  to  Sheridan  ave- 
nue is  2,230  feet;  from  Sheridan  avenue  to  Jerome  avenue  is  1,520 
feet     From  Westchester  avenue  to  Prospect  avenue  the  street  has 
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been  legally  laid  out;  from  Prospect  avenue  to  Boston  avenue  a 
street  was  once  opened,  but  has  been  discontinued;  from  Boston  ave- 
nue to  Clay  avenue  a  street  has  been  laid  out,  and  is  known  as  a 
portion  of  167th  street;  from  Clay  avenue  to  Sheridan  avenue  there  is 
no  existing  street;  from  Sheridan  avenue  to  Jerome  avenue  a  street 
has  been  laid  out,  and  is  known  as  j>art  of  167th  street  The  dis- 
tance between  Westchester  avenue,  on  the  east,  and  Jerome  avenue, 
on  the  west,  by  the  line  of  the  street,  as  shown  on  the  old  tnap^  is 
about  10,429  feet  The  aggregate  length  of  the  three  sections  of 
the  street  legally  laid  out  is  6,695  feet,  or  1,315  feet  more  than  one 
mile.  February  19,  1892,  commissioners  were  appointed  to  assess 
the  damages  and  benefits  to  the  property  caused  by  opening  a  street 
from  Westchester  avenue  to  Prospect  avenue, — s,  distance,  as  before 
stated,  of  2,945  feet  The  assessment  was  made  upon  the  basi^  that 
the  proposed  street  was  less  than  one  mile  in  length,  and  that  all, 
instead  of  one  half,  of  its  cost,  was  to  be  borne  by,  and  was  assessed 
upon,  the  property  benefited.  There  is  no  evidence  in  the  case  that 
the  city  proposes  to  unite  the  three  sections  of  streets  known  as  167th 
street  so  as  to  make  a  continuous  street  from  Westchester  to 
Jerome  avenue,  nor  is  there  any  evidence  that  the  city  intends  to 
lay  or  continue  a  street  between  Prospect  and  Boston  avenues,  or  be- 
tween Clay  and  Sheridan  avenues,  so  Hiat  any  two  of  the  sections 
of  the  street  known  as  167th  street  will  be  united  and  form  a  street 
more  than  a  mile  in  length.  Mr.  GriefFenberg,  an  assistant  topo- 
graphical engineer  of  the  street  department,  who  was  the  only  wit- 
ness examined,  testified  that  167th  street  was  originally  laid  out 
from  Prospect  to  Boston  avenue,  but  that  it  had  been  discontinued 
and  canceled  from  the  map,  and  forms  no  part  of  167th  street.  It 
was  discontinued  February  14,  1889.  This  evidence  was  not  dis- 
puted. The  fact  that  the  three  unconnected  sections  or  streets  are 
known  as  167th,  and  aggregate  more  than  one  mile  in  length,  does 
not  require  that  one  half  the  cost  of  opening  the  east  section  or 
street  be  assessed  on  the  city.  Each  of  these  sections  or  streets  was 
opened  on  different  dates,  and  each  is  a  perfect  street  of  itself,  com- 
mencing and  terminating  at  avenues.  Neither  is  a  cul  de  sac. 
There  is  no  physical  connection  between  these  sections  or  streets, 
nor  does  it  appear  that  a  union  is  contemplated  or  practical,  and 
there  is  no  connection  between  them  except  the  name.  Had  one  of 
these  sections  been  called  Gold  street,  another  Silver  street,  and  the 
part  involved  in  these  proceedings  167th  street,  it  would  not,  we 
think,  have  been  asserted  that  167th  street  was,  by  reason  of  the 
existence  of  Gold  and  Silver  streets,  more  than  one  mile  in  length, 
even  though  it  had  been  originally  contemplated  that  they  should 
form  a  continuous  street,  bearing  the  same  name.  Hie  section  of 
the  statute  relating  to  the  assessment  of  damages  has  reference  to 
the  length  of  the  street  as  laid  out  If,  as  opened,  it  is  less  than  one 
mile  in  length,  and  is  of  itself  a  perfect  street,  the  jH'operty  owners 
must  bear  the  whole  burden,  even  though  it  was  originally  designed 
by  the  street  department  to  be  much  longer. 

The  order  should  be  affirmed,  with  costs.    AU  concur^ 
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DB  LORAZ  T.  Mcdowell. 

(Supreme  Court,  Oeneral  Term,  First  I>^MirtmeiLt    March  17,  1893.) 

Mabtbr  and  Seby ant— Action  for  Wages. 

Plaintiff  waa  engaged  by  defendant  In  London,  in  August,  1890,  to  per- 
form in  tlie  United  States,  in  tlie  play  of  "Cleopatra,"  for  a  season  of 
28  weeks,  commencing  in  the  following  October.  Later  In  the  same 
month  she  was  disduu^^,  but  defendant  agreed  to  employ  her  In  other 
plays  during  her  theatrical  season,  at  the  same  price.  To  this  plaintiff 
agreed  if  the  engagement  should  be  made  for  the  agreed  period  of  28 
weeks,  but  defendant  refused  to  bind  herself  for  a  longer  time  than  her 
season  might  last  Hdd,  that  defendant's  subsequent  offer  was  no  de- 
fense to  plaintiff's  cause  of  action  on  the  broken  contract^  though.  If 
defendant  had  asked  to  go  to  the  Jury  on  the  question  of  damages,  the 
subsequent  offer  might  have  been  urged  In  mitigation  thereof. 

Appeal  from  circuit  court,  New  York  conntjy. 

Action  by  Etoile  de  Loraz  against  Fanny  Davenport  McDoweD 
to  recover  damages  for  breach  of  a  contract  of  employment  From  a 
judgment  in  favor  of  plaintiff,  entered  on  a  verdict  directed  by  the 
court,  and  from  an  order  denying  her  motion  for  a  new  trial,  d^end- 
ant  appeals.     Aftoned. 

Argued  before  VAN  BBUNT,  P.  J^  and  OBRIEN  and  FOLLETT, 
JJ. 

Dittenhoeter  &  Qerber,  (L  M.  &  A.  J.  Dittenhoef^ ,  of  coiinseli}  for 
appellant 
Qeotrge  M.  Pinney,  Jr.,  for  respondent 

O'BBIEN,  J.  This  action  was  brought  to  recover  damages  for 
breach  of  a  contract  of  employment  Plaintiff  was  engaged  by  the  de- 
fendant in  London,  in  August  1890,  to  perform  in  the  United  States 
the  part  of  ^^ras"  in  the  play  of  ^^CSeopatra,''  for  a  season  of  28 
weeks,  commencing  October  21,  1890.  She  was  discharged  on  the 
18th  of  August,  whereupon  this  action  followed,  claim  being  made 
for  her  salary  for  the  entire  28  weeks.  The  engagenoent  and  dis- 
charge w^e  not  contested  on  the  trial,  but,  as  a  defense,  evidence 
was  introduced  to  show  that,  subsequent  to  the  breach,  defendant 
requested  the  plaintiff  to  come  from  England  to  this  country,  ni)on 
an  offer  to  take  parts  in  plays  other  than  ^^deopatra,"  until  such  time 
as  the  latter  was  produced.  This  offer  was  cabled  to  plaintiff,  and 
agreed  to,  provided  the  engagement  should  be  for  28  weeks  certain; 
and  thereupon  the  position  of  the  defendant  was  d£^ed  in  a  letter 
from  the  counsel  of  the  defendant  to  the  counsel  for  the  plaintiff,  as 
follows: 

''Without  acknowledging  an  agreement,  and  for  the  purpose  of  avoiding 
litigation.  Miss  Davenport  wiU  take  Miss  De  Loras  for  her  season  conunen- 
ciDg  about  the  28th  of  October,  on  the  terms  and  salary  Miss  Davenport  in- 
formed Miss  De  Loraz  she  would  be  willing  to  execute  an  agreement.  She 
will  not  bind  herself  to  28  weeks,  though  the  prospect  is  that  the  season 
may  last  that  long.  She  is  to  appear  in  such  plays  as  Miss  Davenport  may 
produce  prior  to  'Cleopatra,'  and  subsequently  in  'Cleopatra.'" 

•Die  respective  positions  of  the  parties  at  this  date,  therefore,  were 
that  the  plaintiff  was  willing  to  modify  the  agreement  so  as  to  take 
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part  in  plays  other  than  ^'CleoipatTa^*^  provided  the  engagement  was 
for  the  same  definite  period  of  28  weeks.  Defendant,  however,  re- 
fused to  make  the  engagement  for  28  weeks  certain,  as  was  provided 
in  the  original  agreement,  or  to  name  any  definite  time  for  the  dura- 
tion of  the  proposed  new  engagement  This  being  the  condition  of 
the  evidence  at  the  close  of  the  case^  the  defendant  moved  for  a  di- 
rection of  a  verdict  in  her  favor,  which  was  dcmied,  and  subsequently 
the  plaintiff  moved  for  a  verdict,  which  was  granted.  No  request 
was  made  by  the  defendant  to  go  to  the  jury  upon  any  question 
whatever,  the  case  being  treated  by  her  and  her  counsel  as  raising 
only  a  question  of  law,  to  be  passed  upon  by  the  court  It  remains, 
therefore,  for  us  to  determine  upon  this  record  whether  the  indefinite 
offer  made  by  defendant  is  a  defense  to  the  plaintiff's  entire  cause  of 
action;  for  the  defendant,  having  treated  the  question  as  one  of  law 
only,  and  having  made  no  request  to  be  allowed  to  go  to  the  jury, 
cannot  now  urge  her  offer  in  mitigation  of  the  damages,  as  dis- 
tinguished from  a  complete  defense.  The  learned  trial  judge,  in  dis- 
posing of  the  case,  said: 

'TThe  defendant's  season  might  not  have  lasted  long  enou^^  to  reimburse 
the  plaintiff  for  her  passage  money.  The  plaintiff  was  wllUiig  to  come  for 
the  originally  stipulated  period;  but  this  the  defendant  refused;  and  the 
offer  was  not  even  for  a  less  period  definitely  spedfled,  but  for  the  defend- 
ant's season,  which  might  have  been  long  or  short,  according  to  the  defend- 
ant's success  or  caprice." 

Whitmarsh  v.  Littlefield,  46  Hun.  418,  holds  that  no  duty  is  hn- 
posed  upon  one  complaining  of  a  breach  of  a  contract  to  surrender 
aU  his  rights  under  his  agreement  and  accept  a  new  and  different 
contract,  with  a  view  to  reduce  the  damages.  The  rule  of  law  con- 
tended for  by  the  appellant  is  undoubtedly  sound  that,  when  a  serv- 
ant is  wrongfully  discharged,  he  must  make  reasonable  efforts  to 
obtain  other  employment^  and  credit  the  master  with  the  amount 
earned  by  him  in  reduction  of  damages.  He  is  not  bound  to  accept 
employment  of  a  different  character,  though  it  need  not  necessarily 
be  of  exactly  the  same  kind  or  at  the  same  salary.  No  fault  is  to 
be  found  with  this  statement  of  the  rule,  but,  upon  the  case  as  it  is 
presented  on  appeal,  it  has  no  application.  If  the  defendant,  in- 
stead of  moving  for  a  verdict,  had  requested  to  go  to  the  jury  upon 
the  dauiages,  then  there  might  be  presented  a  situation  cialling  for 
the  application  of  the  rule.  As  already  noticed,  however,  the  de- 
fendant did  not  rely  upon  the  plaintiff's  refusal  to  accept  another 
and  different  contract  of  employment  as  a  plea  in  mitigation  of  the 
damages  suffered  by  the  plaintiff,  but  as  an  absolute  defense  to  the 
entire  cause  of  action.  In  other  words,  the  defendant  seeks  to  main- 
tain that  a  contract  for  an  indefinite  period,  terminable  at  her  own 
will,  is  as  good  in  the  eye  of  the  law  as  a  contract  for  a  certain 
definite  period.  This  statement  alone  sufficiently  dieqposes  of  appel- 
lant's contention.  Nor  is  there  anything  in  the  case  of  Bigelow  v. 
Manufacturing  (3o.,  39  Hun,  599,  which  is  la  conflict  with  this  view, 
or  with  the  rule  as  laid  down  in  Whitmarsh  v.  Littlefield,  supra.  We 
think,  therefore,  that,  both  sides  having  requested  the  court  to  pass 
ui)on  any  questions  of  fact  that  may  have  been  in  the  case,  and  botiii 
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ka\iiig  relied  upon  their  right  to  hare  a  verdict  directed  in  their 
favor,  and,  as  shown,  the  defendant  not  being  entitled  to  have  such 
motion  granted,  and  no  request  having  been  made  to  go  to  the 
jury  upon  the  question  of  damages,  it  was  proper,  upon  the  case 
as  it  then  stood,  for  the  court  to  direct  a  verdict  for  the  pladntifl,  and 
in  this  disposition  we  can  find  no  error.  As  there  are  no  other  ques- 
tions presented  upon  this  appeal,  the  judgment  must  be  affirmed, 
with  costs  and  disbursements.    All  concur. 


(68  Hud.  150.) 

In  re  KNOBDLBR. 

(Supreme  Ck>urt,  (General  Term,  First  Department    March  17,  1803.) 

IfBGACT  Tax— What  Subject  to— Life  Insurance  Policies. 

The  proceeds  of  life  insurance  policies  payable  to  the  insured,  his  ez- 
ecutorSy  etc.,  are  assets,  and  are  subject  to  the  legacy  tax. 

Appeal  from  surrogate's  court,  New  York  county. 

Petition  by  Eoland  F.  Knoedler  for  the  appraisement  of  certain 
legacies,  and  the  assessment  of  collateral  inheritance  taxes  thereon, 
under  the  last  will  and  testament  of  John  Knoedler,  deceased.  From 
an  order  of  the  surrogate  affirming,  on  the  formal  appeal  required  by 
section  13  of  the  collateral  inheritance  act,  an  order  theretofore  made 
by  said  surrogate,  confirming  the  reports  of  the  appraiser  appointed 
under  said  act,  and  assessing  and  fixing  the  cash  value  at  the  dece- 
dent's death  of  the  property  bequeathed  to  each  of  the  appc^ants, 
subject  to  the  payment  of  said  tax,  at  the  sum  of  (34,213.61,  and  as- 
sessing the  tax  due  thereon  from  each  of  the  appellants  at  the  sum 
of  11,710.68,  petitioner  and  others  appeal.     Affirmed. 

The  opinion  of  Surrogate  RANSOM  is  as  follows: 

"llie  deceased  died  in  June,  1891,  leaving  a  wUl  by  nhich,  after  the  usual 
proviaion  for  his  debts  and  funeral  expenses,  he  gave  the  entire  residue  of 
his  estate  to  his  brother  Michael,  and  in  case  of  his  death  before  him  to  be 
divided  in  equal  shares  between  his  children  and  their  issue.  The  brother 
predeceased  the  testator,  leaving  issue.  Amongst  the  property  which  came 
into  the  possession  of  the  executors  were  four  policies  of  instur;\nce,  three  of 
which  were  payable  to  the  deceased,  his  executors,  administrators,  and 
assigns;  the  fourth  being  a  paid-up  policy,  payable  to  the  decedent's  legal 
representatives.'  When  the  matter  of  the  appraisement  came  up,  the  admin- 
istrator a  t  a.  claimed  that  the  proceeds  of  those  policies  formed  no  part  of 
the  estate  of  the  testator.  It  did  not  appear  from  the  proofs  introduced 
before  the  appraiser  what  the  terms  or  character  of  the  policies  were,  and 
it  was  remitted  to  the  appraiser  for  the  purpose  of  having  this  proof  intro- 
<luced.  Sworn  copies  of  the  policies  were  put  in  evidence  before  the  ap- 
praiser, and  the  matter  now  comes  up  for  determination. 

"It  is  claimed  on  behalf  of  the  administrator  (1)  that  the  interest  of  the 
testator  in  the  policies  did  not  constitute  property;  (2)  that,  if  they  were 
property  of  the  testator,  he  did  not  die  seised  or  possessed  of  the  same, 
and  that,  consequently,  the  proceeds  are  not  subject  to  the  provisions  of  the 
act  taxing  bequests.  Before  stating  my  conclusions,  I  wOl  refer  to  a  few 
authorities  not  dted  in  the  briefs  of  coimsel,  which,  to  my  mind,  are  influen- 
tial In  ascertaining  the  true  rule  In  cases  of  this  character.  In  Re  Van  Der- 
moor.  42  Hun,  326,  the  court  states:  *If  tliere  were  no  benoilclary  named 
in  the  policy,  probably  the  amount  received  would  be  assets.  But,  where 
there  Is  a  benefidaiy,  we  \hiuk  the  amount  received  is  not  a.'^sets.  for  it 
belongs    to    the    beneficiary,    and    not    to    creditors    or   legatees.     And    It 
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belongs  to  her,  If  at  all,  not  by  virtae  of  any  will  of  the  testator,  or  of  any 
administration  of  his  estate,  but  by  a  contract  of  the  company  under  ^hidi 
they  were  to  pay  It,  as  she  claims,  for  her  benefit.  The  executor,  therefore, 
has  in  this  particular,  if  the  petitioner  is  right,  no  ^111  of  tho  testator  to 
execute.'  Winterhalter  v.  Workmen,  17  Pac.  Rep.  1,  was  decided  in  the 
supreme  com-t  of  California  in  March,  18S8.    In  this  case,  the  policy,  *sfcall 

be  paid  to ,  subject  to  his  will.*    Tlie  insured  never  filled  in  the  blank 

by  inserting  the  name  of  a  beneficiary,  but  left  a  will  whereby  he  bequeathed 
to  his  mother  all  his  estate  and  effects.  The  plaintiff  was  named  as  executor. 
The  application  of  the  insured  contained  the  following  clause:  *I  here- 
by authorize  and  direct  .that  the  amount  of  said  guaranty  fund  to  which  I 
may  be  endtled  shall  at  my  death  be  paid  subject  to  my  wUL'  Tho  court 
said:  'The  question  presented  for  determination  upon  the  facts  Is  this:  Is 
the  executor  entitled  to  recover  the  sum  due  decedent,  or  does  it  >jo  directly 
to  his  mother V  It  may  be  stated  that,  where  a  policy  of  life  insunince 
expressly  designates  h  person  as  entitled  to  receive  the  insui-auce  money, 
such  designation  is  conclusive,  in  the  absence  of  some  question  as  to  the 
rights  of  creditors.  The  receipt  of  the  person  designated  will  discharge  the 
insurer,  and  he  may  sue  for  a  recovery  of  the  amount  due  at  the  maturity 
of  the  policy.  In  such  cases  the  legal  representative  of  the  insm*ed  has  no 
claim  upon  the  money,  and  cannot  maintain  action  therefor.  It  forms  no 
part  of  the  assets  of  the  estate  of  the  insured.  ♦  ♦  ♦  Nor  was  there  any 
special  designation  of  the  mother  of  deceased  as  the  beneficiary  of  the 
amount  to  be  realized  on  tl^is  policy  in  the  will  of  the  deceased,  except  that 
all  of  his  property  was  bequeathed  to  her  after  the  payment  of  his  debts 
and  liabilities.  *  *  *  The  testator  has  bequeathed  the  fimd  in  question 
to  his  mother,  subject  to  the  payment  of  his  debts;  and,  as  these  can  only 
be  paid  through  the  intervention  of  his  executor,  the  court  below  was  coN 
rect  in  its  conclusion  that  the  executor  was  a  proper  party  to  have  and  re- 
cover the  fund  out  of  which  such  debts,  if  any,  are  to  be  paid.'  In  Insurance 
Co.  V.  Kinnier,  28  Grat.  88,  a  policy  of  insurance  on  a  building  insured  K. 
and  his  legal  representatives.  The  building  having  been  burned  after  the 
death  of  K.,  his  administratrix  brought  suit  on  the  policy.  The  chief  ques- 
tion was  that  the  action  should  have  been  brought  by  the  heirs  of  the  plain- 
tifTs  intestate.  The  court  said:  'I  do  not  think  this  is  the  proper  construc- 
tion of  the  policy.  The  policy  declared  upon,  and  as  set  out,  is  a  contract 
to  indemnity  Alexander  Kinnier  personally.  The  words  'legal  representa- 
tives," as  used,  are  of  the  same  import  as  the  words  "executors,  adminis- 
trators, personal  representativea"  The  policy,  as  set  out,  is  a  simple  con- 
tract; and,  upon  the  death  of  Alexander  Kinnier,  passed,  like  his  bonds, 
notes,  and  other  choses  in  action,  to  his  administratrix,  and  she  only  had  a 
right  of  action  upon  it'  In  Kelley  v.  Mann,  56  Iowa,  025,  10  N.  W.  Rep.  211, 
by  the  terms  of  the  policy,  the  amount  was  payable  to  the  legal  representa- 
tives.' The  insured  died  intestate,  leaving  a  widow  and  two  children.  The 
widow  was  appointed  administratrix,  and  collected  the  policy.  Sections 
2371, 2372,  of  the  Code  provide  'that  the  avails  of  any  life  insurance  *  *  • 
are  not  subject  to  the  debts  of  the  deceased,  *  *  •  but  shall,  in  all  other 
respects^  be  disposed  of  like  other  property  left  by  the  deceased.'  The  court 
said:  lliat  a  life  policy  is  assets  of  the  estate,  the  same  as  any  other 
chose  in  action,  cannot  be  seriously  questioned.  The  only  difference  is  in 
the  manner  of  distribution.  The  general  assets  are  liable  for  the  debts  of 
the  estate,  and  the  avails  of  life  insurance  are  required  to  be  paid  to  the  wife 
and  children  of  the  intestate.'  This  last  provision  is,  of  course,  by  specific 
statutory  regulation,  and  would  not  apply  in  this  state.  While  there  may 
be  grave  doubt  as  to  the  liability  to  the  tax  of  the  proceeds  of  a  p<^cy  of  life 
insurance  which  is  collected  by  a  b^iefidary  specified  in  the  policy,  I  do  not 
think  it  can  be  seriously  questioned  that  where  the  policy  is  made  payable 
to  the  deceased,  or  to  his  personal  representatives,  that  the  proceeds  form 
part  of  the  assets  of  the  deceased,-^onstitute  a  fund  out  of  which  creditors 
and  legatees  are  to  be  paid;  that  these  proceeds  pass  by  the  will  of  the  de- 
cedent, or  the  statute  of  distributions,  and  are  subject  to  taxation  under 
the  law.  The  interest  of  the  deceased  in  the  policies  was  property  of  which 
he  was  possessed  during  his  lifetime.  It  was  assignable,  and  it  is  matter 
v.22N.Y.s.no.5— 39 
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of  common  knowledge  that  merchants  frequently  obtain  large  credits,  and 
to  a  considerable  extent  transact  business,  upon  the  collateral  security  af- 
forded by  property  of  this  character.  Should  the  insurer  become  insolyent, 
or  for  any  other  reason  wind  up  its  affairs,  the  policy  holder  would 
be  entitled  to  share  in  its  assets.  The  fact  that  this  interest  which  he  has 
may  lapse  by  reason  of  his  failure  to  carry  out  the  terms  of  the  contract 
by  the  payment  of  premiimiis,  or  do  any  other  act  by  which  bis  interest  Is 
forfeited,  does  not  deprive  his  interest  of  the  character  of  property.  It 
might  as  well  be  argued  that  a  leasehold  was  not  prc^erty,  of  wliich  a  tes- 
tator died  possessed,  because  he  was  liable  to  forfeit  the  same  by  nonpay- 
ment of  the  teaxL 

**The  dalm  is  also  made  that  the  testator  had  no  property  rights  in  the  poli- 
cies which  could  be  assessed  at  the  Hme  of  his  death;  that  these  policies, 
during  the  lifetime  of  the  decedent,  are  but  contracts  enforceable  only  after 
the  death  of  the  decedent,  and  that  It  would  be  absurd  to  say  that  tlie  de- 
cedent died  seised  or  possessed  of  property  in  these  policies,  when  the  thing 
could  not  be  or  become  property  until  after  he  died.  There  are  numerous 
cases  holding  that  the  policy  is  a  chose  in  action,  and  to  say  that  the  fact 
that  the  proceeds  could  not  be  collected,  under  the  terms  of  the  contract, 
until  the  death  of  the  insured  deprived  it  of  the  character  of  property,  is 
really  as  absurd  as  it  would  be  to  say  that  a  promissory  note  payable  1:90a 
the  death,  or  after  the  death,  of  the  payee*  was  not  property  of  which  he 
was  possessed  during  his  life  and  at  his  death.  Submit  order  oonflrming 
appraiser's  report,  and  assessing  and  fixing  the  tax.** 

Argued  befoi^  VAN  BBXTNT,  P.  J,  and  O^BRDEN  and  POLLETT, 
JJ. 

B.  F.  Watson,  for  appellant 

Edgar  J.  Leyey,  (E.  E.  Olcott,  of  counsel,)  for  respondent 

FEB  CURIAM.  We  think  that  the  order  appealed  from  in  this 
action  shotild  be  afllnned,  with  costs,  upon  the  opinion  of  tbe  court 
below. 


(68  irau.  100.) 

HIOGINS  ▼.  O'DONNBLL  et  aL 

(Supreme  Court,  (General  Term,  l^lrst  Department   March  17.  1883.) 

Action  on  Accomvodatzon  Kotb— Dstenbeb. 

In  an  action  by  a  bank  on  a  negotiable  note  payable  to  B.,  who  in- 
dorsed the  same  to  plaintiff,  an  anst^er  by  the  makers,  aUegizig  that  It 
was  an  accommodation  note  given  to  B.  at  the  request  of  the  bank,  and 
that  the  understanding  was  that  B.  should  pay  the  same  at  maturity, 
constitutes  no  defense,  since  the  answer  contains  no  aUegation  that  the 
bank  agreed  with  the  makers  not  to  look  to  them  for  paym^it 

Appeal  from  ch-cuit  court,  New  Torlt  county. 

Action  by  Francis  Higgins,  as  receiver  of  the  North  Kirer  Bank, 
against  Neil  O'Donnell  and  Hugh  ODonnell,  impleaded  with  another, 
on  negotiable  notes.  There  was  judgment  for  plaintiff  on  a  verdict 
directed  by  the  court,  and  defendants  appeal.     Affirmed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  O'BBDEN  and  FOLLEIT, 
JJ. 

Hudspeth  &  Oollier,  (E.  L.  Oollier,  of  counsd,)  for  appdlaftti. 

Dumin  &  Hendrick,  for  respondent. 

CBEIEN,  J.  The  action  was  brought  to  recover  upon  promissory 
notes  made  by  the  defendants  to  the  order  of  one  Thomas  Brackeo. 
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and  by  him  indeined  and  deliTcied  4io  the  hank.  The  answer  ad- 
mits the  making  of  the  notes,  bat  for  a  defense  alle^pes  that  ^^said 
notes  ware  made  by  request  of  the  defiendant  Themas  Bracken,  the 
payee  mentioned  there^  without  consideratioii,  and  solely  for  his 
aceommodation,  at  tiie  request  and  suggestion  of  the  North  Biver 
Bank,  in  the  d^y  of  New  York,  and  not  otherwise,  as  the  defendants 
are  informed  and  yerOy  bdieve;  that  the  notes  in  question  are 
not  the  original  notes,  but  notes  given  after  many  renewals,  witii 
Hie  distinct  understanding  that  the  said  Thomas  Aracken,  the  payee 
therein  named,  should  take  up  and  pay  the  saane  at  maturi^,  as 
the  defendants  are  informed  and  verily  believe.'' 

It  is  insisted  that  the  court  erred  in  directing  a  verdict  in  plain- 
tifPs  favor  upon  the  pleadings,  and  reference  is  made  to  the  case  of 
Oarfldd  Nat  Bank  v,  Colwel^  57  Hun,  169, 10  N.  Y.  Supp.  864,  in  sup- 
port of  this  contention.  That  case  is  authority  for  the  proposition 
that  ^where,  at  the  time  that  a  note  is  discounted,  there  is  a  distinct 
understanding  between  the  maker  of  the  note  and  the  payee,  which 
is  stated  to  the  bank  at  which  it  is  discounted^  that  the  maker 
should  incur  no  liability  by  the  signing  of  the  note,  he  will  not  be 
bold  liable  Itiereon  to  the  bank  which  has  discounted  it;"  that  ''such 
paper  is  not  mere  accommodation  paper,  and  is  under  such  circum- 
stances unenforceable  against  the  maker  thereof."  The  distinction 
between  the  defenses  set  out  in  that  case  and  in  this  is  marked. 
In  the  Garfield  Nat.  Bank  Case  the  defense  and  proof  were  that  the 
note  was  discounted  by  the  bank  under  an  agreement  that  the 
maJ^ers  should  not  incur  any  liability  u];)on  the  note;  whereas  the 
allegation  here  is  that  the  note  was  made  for  the  accommodation  of 
Bracken,  at  the  request  of  the  North  Biver  Bank.  It  is  true  there 
is  a  further  allegation  that  there  was  a  distinct  understanding  that 
the  payee  should  take  up  and  pay  the  same  at  maturity;  but  by 
and  between  whom  such  understanding  was  arrived  at  or  made  is 
not  alleged,  and  it  cannort  be  assnmed,  in  the  absence  of  any  allega- 
tion to  that  effect,  to  have  been  made  with  the  bank.  The  construc- 
tion of  the  answer  is  susceptible  of  the  conclusion  that,  so  far  as 
these  d^endants  are  concerned,  it  was  a  pure  accommodation  note 
given  to  Bracken,  under  an  understanding  with  the  latter  that  be 
was  to  take  it  up.  But  this  is  very  different  from  an  allegation, 
which  appeared  in  the  Garfield  Nat  Baaik  Case,  that  th^e  was  a  dis- 
tinct agreement  with  the  bank  that  the  makers  were  to  incur  no  liabil- 
ity whatever  upon  the  note.  The  fact  that  they  were  mere  accommo- 
dation makers  cannot  relieve  these  defendants  from  liability,  as 
shown  by  the  very  case  relied  upon  of  the  Garfield  Nat  Bank,  whidi 
holds  ''that  the  mere  fact  that  it  was  accommodation  paper  would  in 
no  way  affect  the  right  to  recover,  because  the  giving  of  the  note 
as  an  accommodation,  if  no  recovery  could  be  had  upon  it  by  the 
holder  of  the  note,  would  not  be  any  accommodation  to  anybody, 
because  nobody  could  use  it"  It  may  well  be  that  the  bank  knew 
that  it  was  accommodation  paper,  made  by  these  defendants  for  the 
benefit  of  Bracken,  but  this  in  no  way  prevented  their  being  liable 
thereon.  The  allegation,  therefore,  that  they  were  accommodation 
notes  given  to  Bracken  at  the  request  of  the  North  Biver  Bank  does 
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not  constitiite  a  defense,  nor  ibe  further  all^;ation  that  the  under- 
Btanding  was  that  Bracken  shonld  pay  the  same  at  maturity.  Here 
there  is  an  absence  of  an  allegation,  which  was  the  turning  point 
in  the  Oarfield  Nat  Bank  Case,  that  the  bank  would  not  look  to  the 
makers  or  agreed  with  such  makers  that  they  were  not  to  incur  any 
liability  upon  the  note.  There  is  here  not  even  an  allegation  that 
the  bank  had  any  knowledge  of  the  understanding,  set  up  by  way  of 
defense,  that  the  notes  were  to  be  paid  by  Bracken  at  maturity. 
We  think  the  disposition  made  by  the  trial  judge  was  right,  and  that 
the  judgment  appealed  from  should  be  afOrmed,  with  costs  and  dis- 
bursements.    All  concur. 


(68  Hud,  94.) 

TROST  V.  HINMAN. 

(Supreme  Court,  G^eneral  Term,  First  Department    March  17,  1893.) 

Action  on  Note— Prbbumption  op  Ownership. 

In  an  action  on  a  nonnegotiable  note  In  favor  of  plaintiff,  and  signed  by 
H.,  a  defense  by  the  latter  that  plaintiff  had  assigned  the  note  to  D., 
who  was  the  real  party  in  interest,  is  not  established  by  the  introduc- 
tion of  a  written  instrument  by  which  plaintiff  had  assigned  to  D.  all 
her  claims  against  S.  &  H.,  or  either  of  them,  since  such  proof,  without 
evidence  that  the  Instrument  or  note  was  delivered  to  D.,  is  insufficient 
to  overcome  the  presumption  of  ownersliip  arising  firom  plalntUTs  pos- 
session of  the  note  at  the  triaL 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Evelyn  M.  Trost  against  Qiarles  J.  TTinmfl,n  on  a  non- 
negotiable  note.  There  was  judgment  dismissing  the  complaint,  and 
plaintiff  appeals.     Reversed. 

Argued  before  VAN  BBUNT,  P.  J,  and  O'BRIEN  and  FOLLETT, 
JJ. 

B.  A.  &  D.  J.  Noyes,  (Alex.  Thain,  of  counsel,)  for  appellants 
Horace  Graves,  for  resi)ondent 

FEB  GUBIAM.  This  action  was  begun  March  6, 1891,  to  recover 
on  an  instrument  of  which  the  following  is  a  copy: 

"May  2,  1887. 

''On  demand,  I  promise  to  pay  Bvelyn  M.*  Trost  the  sum  of  three  hundred 
dollars,  (^300.)  J.  O.  Hlnman." 

It  is  alleged  in  the  complaint  that  the  instrument  at  its  date  was 
made  and  delivered  to  the  plaintiff;  that  payment  thereof  had  been 
duly  demanded;  and  that  no  part  thereof  had  been  paid.  These 
allegations  are  not  denied  in  the  answer,  but  it  is  averred  therein, 
as  a  sole  defense,  that  the  note  had  been  sold  and  assigned  to  John 
DevUn,  who,  when  the  action  was  begun,  was  the  lawful  owner  there- 
of, and  the  real  party  in  interest.  To  establish  this  defense,  the  de- 
fendant Introduced  in  evidence  a  written  instrument  dated  June  24, 
1890,  and  signed  by  the  plaintiff,  by  which,  in  terms,  she  assigned 
to  John  Devlin  all  her  **right,  title,  and  interest  in  and  to  any  and 
all  claims  and  demands  I  have  acquired  against  Jabez  0.  Sloat  and 
Charles  J.  Hinman,  or  either  or  both  of  them,  at  the  date  of  these 
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presents.^  No  evidence  tending  to  show  a  delivery  of  the  instru- 
ment or  of  the  note  to  John  Devlin  was  given,  nor  was  the  note  men- 
tioned in  the  assignment  The  mere  proof  that  the  plaintiff  signed 
this  assignment,  without  evidence  of  its  ddivery,  or  the  delivery  of 
the  note,  to  John  Devlin,  was  insufficient  to  overcome  the  presump- 
tion of  ownership  arising  from  plaintiff's  possession  of  the  note  at  the 
trial  The  judgment  should  be  reversed,  and  a  new  trial  granted, 
with  costs  to  abide  the  event 


(07  Hud.  IS7.) 

DArrON  V.  PARKB  et  al. 

(Supreme  Ckrart,  Oeneral  Term,  Second  Department   February  13,  189a) 

1.  SHiFPncG — Freight— Liability  of  Consignee. 

Where  a  cargo  Is  consigned  to  defendantu,  and  they  are  notifled  of  its 
arriviO,  and  make  no  objection,  and  they  accept  the  Inspector's  certificate 
that  the  cargo  has  been  discharged,  they  are  prima  fade  the  owners,  and 
are  Uable  for  the  freight 

a  Demurraob-'Dischakqb  op  Cargo— LiABiLrrr  of  Consignee. 

A  cargo  consigned  to  defendants  arrived  at  the  dock  named  In  the 
charter  parly  on  June  22d,  but  could  not  begin  to  unload  until  June  28th, 
the  delay  being  caused  by  the  dock  being  occupied  by  other  vessels  which 
had  previously  arrived.  The  charter  party  provided  that  for  each  day's 
detention  by  default  of  the  consignor  or  Its  agent  plaintiff  should  be  paid 
$52,  and  the  agreement  in  regard  to  discharging  was  expressed  by  the 
words  "customary  dispatch,"  which  has  been  held  to  mean  a  berth  where 
the  vessel  can  unload  as  soon  as  she  is  ready.  Hdd,  that  defendants  were 
liable  for  the  demurrage. 

a   fiAMB'PROVINGE  OF  JURY. 

Where  plalnUff  claims  that  he  was  delayed  after  the  commencement 
of  the  unloading  through  the  faUure  of  the  consignee  to  provide  a  proper 
berth  for  the  work,  but  the  proof  is  not  absolute,  so  that  the  court  can  fix 
the  demurrage,  the  dalm  for  the  alleged  loss  of  time  is  for  the  jury. 
4  Costs— Offer  of  Judgment. 

Where  a  complaint  stated  two  causes  of  action,  one  for  freight  and  one 
for  demurrage,  and  defendants  made  an  offer  of  Judgment  for  an  amount 
equal  to  the  claim  for  freight,  and  the  judge  allowed  the  claim  for  de- 
murrage at  six  cents,  the  offer  was  not  mor^  favorable  than  the  judgment, 
and.  In  view  of  the  fact  that  judgment  on  the  claim  for  demurrage  should 
have  been  for  a  larger  sum  than  the  nominal  amount  rendered,  the  costs 
of  the  action  were  properly  taxed  against  defendant 

Appeal  from  circuit  court,  Suffolk  county. 

Action  by  William  B.  Dayton  against  William  A  Parke  and  Ed- 
mund W.  McClave  to  recover  freight  and  demurrage.  The  court  di- 
rected judgment  for  plaintiff  for  the  full  amount  of  freight  claimed, 
and  for  six  cents  demurrage.  From  that  part  of  the  judgment 
awarding  six  cents  for  demurrage,  plaintiff  appeals.    Reversed. 

Costs  were  allowed  to  plaintiff,  but  defendants,  having  made  an 
offer  of  judgment,  claimed  to  be  entitled  to  costs,  and  from  the  order 
denying  their  motion  to  disallow  plaintiffs  bill  of  costs,  and  to  direct 
the  taxation  of  the  bill  presented  by  them,  and  from  the  judgment  in 
plaintiff's  favor  for  the  full  amount  of  freight  claimed,  they  appeal. 
Affirmed.  

Argued  before  BARNARD,  P.  J.,  and  DYKMAN  and  PRATT,  JJ. 


Digitized  by 


Google 


614  KEW    YORK  SUPPLEMENT,  TOl.  22.  [Sup.  Ct. 

Parsons,  Shepard  A  Ogden,  for  appdUbajits. 
Thomas  J.  Bitch,  Jr.,  for  appellee. 

BAHNABD,  P.  J.  The  plaintiff  represents  the  owners  of  the 
schooner  J.  H.  Parker.  On  the  19th  of  May,  1891,  the  captain  of  the 
vessel,  acting  for  the  owners,  made  a  contract  wiith.  Malonee  ft  Co., 
of  Charleston,  S.  C,  to  carry  a  cargo  of  cross  ties  from  Charleston, 
S.  C,  to  the  Long  Island  Bailroad  dock,  Hunter's  Point  The  cargo, 
when  loaded,  was  consigned  to  the  defendants.  On  the  23d  of  June, 
1891,  the  vessel  arrived  at  the  dock  in  question,  and  reported  her  ar- 
rival to  the  defendants.  On  the  28th  of  June  the  vessel  began  un- 
loading, and  finished  July  1,  189L  The  time  consumed  before  the 
unloading  conmienced  was  occasioned  by  the  fact  that  other  vessels 
with  cargoes  for  the  dock  had  arrived  before  l^e  plaintiff's  schooner, 
and  thereby  had  a  right  to  unload  in  the  order  in  which  they  came. 
Under  these  facts,  there  is  no  defense  to  the  claim  for  the  freight 
The  consignee  is  prima  facie  the  owner.  Thompson  v.  Fargo,  49  N. 
Y.  188.  Not  only  was  the  cargo  consigned  to  these  defendants,  but 
they  were  notified  before  delivery,  and  made  no  objections.  TRiey 
received  the  inspector's  certificate  that  the  cargo  was  discharged,  and 
accepted  the  same,  and  were  willing  to  pay  the  freight  The  de- 
fendants refused  the  bill  of  lading  sent  them.  By  its  terms  the  con- 
signees were  to  pay  the  freight  as  per  charter  party.  The  defendants, 
under  all  the  evidence,  wholly  uncontradicted,  made  themselves  lia- 
ble for  the  freight  as  matter  of  law. 

By  the  terms  of  the  contract  for  carriage,  the  vessel  was  to  d^ver 
the  cargo  at  a  particular  dock.  She  was  comi)elled  to  be  idle  for 
lack  of  opportunity  to  unload  at  that  dock.  Are  the  defendants  liable 
for  demurrage?  By  the  charter  it  is  provided  that,  **for  each  and 
every  day's  detention  by  default  of  said  party  of  second  part  (con- 
signor) or  agent,  fifty-two  dollars  shall  be  paid  by  said  party  of  the 
second  part  or  agent  to  said  party  of  the  first  part  or  agent"  The 
contract  in  respect  to  unloading  is  expressed  by  the  words  **cii8tom- 
ary  dispatch,"  which  have  a  definite  meaning  by  long  usage  and  by 
a  series  of  decisions  thereunder.  '^Customary  dispatch"  means  a 
berth  where  the  vessel  can  unload  as  soon  as  die  is  ready  to  deliver 
cargo,  and  the  usual  dispatch  of  persons  who  are  ready  to  receive 
cargo.  Unless  there  is  some  local  reason  to  avoid  this  contract  so 
construed,  the  plaintiff  is  entitled  to  recover  for  the  six  days.  The 
charterer  who  selected  the  wharf  was  bound  to  be  ready  to  receive, 
and  it  is  no  defense  to  the  claim  for  demurrage  that  the  wharf  se- 
lected was  occupied  when  the  plaintiff's  vessel  arrived.  The  con- 
signee is  liable  for  the  demurrage,  as  well  as  for  the  freight  He  is 
the  prima  facie  owner,  as  has  been  stated.  Scholl  v.  Steel  Co.,  101 
N.  T.  602,  5  N.  E.  Rep.  782.  The  evidence  further  shows  that  they 
were  the  real  owners,  and  had  agreed  to  sell  to  the  Long  Island  Bail- 
road  Company.    They  are  therefore  liable  for  the  demurrage. 

The  claim  for  the  loss  of  time  after  the  unloading  commenced  is 
a  question  for  the  jury.  It  is  not  proven  that  proper  dispatdi  was 
not  given  so  absolutely  that  a  court  can  fix  the  amount  of  the  de- 
murrage in  this  respect.    The  plaintiff  is  entitled  to  six  days'  demur- 
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rage^  at  |52  a  day,  and  all  Iwjyojftd  that  mu3t  be  eetablished  by  a  jury. 
The  defendants  made  an  offer  in  the  action.  The  complaint  stated 
two  causes  of  action, — one  for  the  freight,  and  one  for  the  demmrrage. 
The  offer  wag  for  an  amount  equal  to  the  claim  for  freight  The 
jud^  allowed  the  claim  for  demurrage  at  six  cei^ts.  The  offer  was 
not  more  favorable  than  the  judgment  In  the  view  we  take  of  the 
claim  fop  demurrage,  the  jud^ent  should  have  been  for  a  larger  sum 
than  the  nominal  amount  rendered.  The  taxation  was  therefore 
right,  and  the  order  should  be  aflQrmed,  with  costs  and  disburse- 
ments.   All  concur. 


m  Hqd.  44.) 

RUSSELL  V.  McOAXL. 

(Supreme  Oourt,  General  Term,  First  Department    Mardi  17,  ISdS.) 

Action — Election  of  Remedies— MiflAPPROPBiATTON  by  Surviving  Partner. 
Where  the  administrator  of  a  deceased  partner  ohtalns  a  money  judgw 
ment  against  the  surviving  partner  for  deoedoit's  share  of  the  firm  assetSr 
such  suit  having  been  brought  with  knowledge  that  the  surviYlng  part- 
ner has  misappropriated  said  assets,  the  administrator  cannot  afterwards 
sue  the  surviving  partner,  and  the  persons  who  joined  in  the  misappro- 
priation to  recover  such  assets,  on  the  theory  that  the  property  misappro- 
priated constituted  a  trust  fund,  since  by  taking  the  money  Judgment  he 
elects  to  treat  th^  surviving  partner  as  a  debtor,  instead  of  as  a  trustee. 

Api>eal  from  special  term,  New  York  county. 

Action  by  John  J.  BusseU,  as  administrator  with  the  will  annexed 
of  Mary  A.  Bussell,  deceased,  against  Laura  S.  McCall,  as  executrix 
of  the  last  will  and  testament  of  James  McCall,  deceased,  and  Schamu 
M.  Moschowitz,  Herman  Moschowitz,  and  Schamu  M.  Moschowitz, 
as  receiver  of  the  property  and  effects  of  Moschowitz  Bros.  Plain- 
tiil  obtained  judgment    Defendant  McCall  appeals.    Beversed. 

Argued  before  VAN  BBUNT,  P.  J.,  and  FOLLETT.  J. 

Oranville  P.  Hanes,  (George  Hoadly,  Barclay  £,  V.  McCarty,  and 
H.  L.  SeheuBinan,  of  counsel,)  for  appellant 
Dumin  &  Hendrick,  (P.  A.  Hendrick,  of  counsel^  for  respondent 

VAN  BBUNT,  P.  J.  Upon  the  trial  of  this  action  the  foUowing 
facts  appeared:  Prior  to  February,  1880,  the  defendant  Schamu  ]£ 
Moschowita  and  one  Mary  A.  Bussell  were  copartners  in  the  business 
of  dressmaking  at  299  Fifth  avenue.  New  York  city.  In  said  Febru- 
ary the  said  Mary  A«  Bussell  died,  leaving  a  last  will  and  testament  in 
which  she  designated  her  sister,  Elizabeth  L.  Bussell,  as  her  execu- 
trix, who  duly  qualified,  and  subsequently,  having  become  Elizabeth 
L.  Macdona,  commenced  this  action,  and,  having  died,  her  brother, 
John  J.  Bussell,  was  appointed  administrator  with  the  will  annexed 
of  said  Mary  A.  Bussell,  and  this  action  was  revived  and  continued 
in  his  name.  At  the  time  of  the  death  of  said  Mary  A.  Bussell,  the 
said  copartnership  was  possessed  of  a  large  amount  of  assets  and 
property  in  excess  of  its  liabilities,  which  tiie  said  Schamu  M.  Mos- 
chowitz took  possession  of,  as  surviving  partner  of  the  firm  of  Mos- 
chowitz &  Bussell,  and  continued  the  business  sa  th^etofore  carried 
on  until  the  Ist  of  May,  1880.    Upon  this  day  Schamu  M.  Moschowitz 
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and  James  McGall  f onned  a  copartneTship  for  carrying  on  said  busi- 
ness, and  under  the  name  and  style  of  Moschowitz  &  BosseU,  and  at 
the  same  place,  continued  to  carry  on  said  dressmaking  business  as 
such  copartners.  The  capital  upon  which  said  copartnership  car- 
ried on  business  consisted  of  the  assets  and  good  will  of  the  old  firm 
of  Moschowitz  &  Bussell,  of  which  said  McGall  had  full  knowledge. 
Upon  entering  into  said  copartnership,  Schamu  M.  Moschowitz  and 
James  McCall  ascertained  the  value  of  the  assets  of  said  firm,  and 
fixed  and  agreed  upon  the  value  thereof,  above  all  liabilities,  at  the 
sum  of  151,019.90.  All  the  liabilities  of  said  firm  had  been  paid  and 
discharged,  except  a  claim  made  by  the  defendant  Herman  Moscho- 
witz for  the  sum  of  |40,000,  claimed  to  be  due  for  salary.  The  mon- 
eys realized  from  the  sale  of  the  assets  and  property  of  Moschowitz  & 
Bussell  were  used  by  the  firm,  composed  of  Schamu  M.  Moschowitz 
and  James  McCall,  in  purchasing  new  merchandise,  and  paying  the 
regular  running  expenses  of  the  new  business;  and  such  assets  and 
property,  and  such  new  goods  and  merchandise,  were  indiscriminately 
used  in  the  business  of  the  copartnership.  On  the  26th  of  October, 
1880,  Elizabeth  L.  Bussell,  as  executrix  of  Mary  A.  Bussell,  com- 
menced an  action  in  this  court  against  Schamu  M.  Moschowitz,  alleg- 
ing the  copartnership  between  Bussell  and  Moschowitz,  and  that  a 
large  amount  of  assets  belonging  to  said  copartnership,  over  and  above 
its  liabilities,  at  the  time  of  the  death  of  said  Mary  A.  Bussell,  came 
into  the  possession  of  Moschowitz,  as  surviving  partner,  and  that  he, 
with  due  diligence,  could  have  wound  up  and  closed  out  said  business 
within  a  few  months  after  the  dissolution  of  said  firm  by  the  death 
of  said  Mary  A.  Bussell,  and  have  paid  over  to  said  plaintiff  Uie 
share  of  said  deceased  in  said  copartnership  business;  that  instead 
thereof  the  defendant  had  neglected  so  to  do,  and  had  continued  in 
possession  of  the  place  of  business  of  said  firm,  and  said  property  and 
assets,  and  continued  to  carry  on  the  business,  and  use  the  assets  and 
property  of  said  firm  in  said  business,  and  had  made  no  efforts  to  sell 
and  dispose  of  said  assets  and  property,  except  in  the  ordinary  course 
of  said  business,  and  that  he  had  in  his  possession,  not  sold  and  un- 
disposed of,  the  greater  part  of  said  assets  and  property,  which  were 
becoming  less  and  less  valuable;  that  plaintiff  frequently  requested 
the  defendant  to  wind  up  the  business,  but  the  defendant  had  neg- 
lected so  to  do,  and  had  not  paid  to  the  plaintiff,  as  executrix,  any 
money  or  other  proceeds  of  said  copartnership,  nor  had  he  assigned, 
transferred,  or  delivered  to  her  any  assets,  securities,  or -other  property 
of  the  firm,  or  accounted  with  her  in  respect  to  the  same.  Then  fol- 
lows an  allegation  in  respect  to  a  claim  upon  the  part  of  Moschowitz 
to  use  the  firm  name;  and  judgment  is  demanded  that  an  account 
might  be  taken  of  ail  the  dealings  and  transactions  of  said  copartner- 
ship from  the  time  of  its  commencement  to  the  time  of  its  dissolution 
by  the  death  of  Mary  A.  Bussell,  and  that  the  defendant  account  for  all 
his  dealings  and  transactions  in  regard  to  the  property,  assets,  and 
effects  of  such  copartnership  since  such  dissolution,  and  that  the  de- 
fendant be  adjudged  to  pay  to  the  plaintiff  any  amount  which  might 
be  due  from  him  on  such  accounting,  and  that  a  receiver  mig^t  be 
appointed,  and  an  injunction  issue.     Issue  was  joined  in  said  action. 
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and  the  same  was  duly  referred,  and  the  referee  having  reported 
on  the  4th  of  January,  1884,  a  judgment  was  duly  entered  in  said 
action,  by  which,  after  reciting  that  by  said  report  It  appears  that 
the  defendant  Schatnu  M.  Moschowitz,  as  suryiving  partner  of  the 
firm  of  Moschowitz  &  Bussell,  was  chargeable  with  the  assets  of  said 
firm  which  came  into  his  hands  as  such  surviving  partner,  over  and 
above  all  credits,  in  the  amount  of  173,458.44^  and  that  the  plaintiff, 
as  successor  of  said  deceased  partner,  was  entitled  to  recover  half 
of  said  balance  of  any  assets,  subject  to  the  provisions  in  said  decree 
made  for  the  deposit  of  a  portion  thereof,  and  after  reciting  that  it 
appeared  by  said  report  that  Herman  Moschowitz  was  prosecut- 
ing a  claim,  etc.,  against  said  firm,  and  after  reciting  that  it  appeared 
by  said  report  that  certain  furniture  belonging  to  said  firm  was  in 
the  possession  of  the  plaintiff,  and  had  not  been  reduced  to  posses- 
sion by  the  defendant,  it  was  adjudged  that  the  defendant  Schamu 
M.  Moschowitjs,  within  30  days  after  the  service  of  a  copy  of  said 
judgment  upon  him,  deposit  in  the  United  States  Trust  Company 
f44,000,  to  abide  the  event  of  said  action  brought  by  Herman  Mos- 
chowitz against  said  Schamu  M.  Moschowitz,  individually  and  as  sur- 
viving partner  of  the  firm  of  Moschowitz  &  Bussell,  and  then  pending, 
said  sum  to  be  applied  to  the  payment  of  any  final  judgment  which 
should  be  obtained  in  said  action,  and  the  overplus,  if  any,  or,  in  case 
no  judgment  should  be  obtained  against  the  defendant,  then  the 
whole  sum  and  interest,  at  the  final  determination  of  said  action,  to 
be  divided  equally  between  the  defendant  and  the  plaintiff  or  her 
successor.  It  was  further  adjudged  that  the  defendant  forthwith 
reduce  to  possession  the  household  furniture  thereinbefore  men- 
tioned, and  sell  the  same,  and  pay  over  to  the  plaintiff  half  of  the  net 
proceeds  after  deducting  the  necessary  and  proper  expenses  of  sale, 
etc.  And  it  was  further  adjudged  that  the  plaintiff  recover  of  the 
defendant  the  further  sum  of  |14,729.22,  being  the  half  of  the  re- 
mainder of  the  balance  of  net  assets  thereinbefore  mentioned,  after 
deducting  said  sum  of  |44,000,  together  with  costs  and  allowances. 
Subsequently  proceedings  were  had  by  which  the  latter  part  of  said 
judgment  was  modified,  and  said  la8^mentioned  sum  was  reduced  to 
f  435.49.  That  on  the  Ist  day  of  January,  1881,  the  firm  of  which 
Moschowitz  and  McCall  were  members  was  enlarged  by  the  addition 
of  a  new  member, — ^the  defendant  Herman  Moschowitz, — ^and  the 
firm  name  changed  to  Moschowitz  Bros.  No  new  capital  was  con- 
tributed by  the  incoming  member,  and  the  remaining  assets  and 
property  of  the  firm  of  Moschowitz  &  Bussell  were  used  by  the  new 
firm,  and  new  goods  and  merchandise  were  purchased  with  the  pro- 
ceeds of  such  assets  and  property,  and  the  same  were  indiscriminately 
used  in  the  business  of  the  copartnership  of  Moschowitz  Bros.  In 
February,  1882,  McCall  began  an  action  in  the  court  of  common  pleas 
against  his  copartners,  the  Moschowitzes,  for  a  dissolution  of  said 
firm,  an  accounting,  the  appointment  of  a  receiver,  and  the  issuance 
of  an  injunction.  In  March,  1882,  Schamu  M.  Moschowitz  was  ap- 
pointed receiver,  and,  under  the  orders  of  the  court  of  common  pleas, 
continued  to  do  business.  In  January,  1885,  interlocutory  judgment 
was  entered  in  this  action,  and  the  defendants  appealed  therefrom. 
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Pending  this  appeal,  said  McCall  died,  leaving  a  last  will  and 
ment  by  which  he  appointed  his  widow  his  executrix^  who  wf 
stituted  in  said  action  in  the  common  pleas. 

In  January,  1888,  this  action  was  commenced  by  Elizab 
Macdona,  as  executrix  of  Mary  A*  Bussell,  deceased,  against  B 
M.  Moschowit2V  Herman  Moschowitz,  and  Laura  S.  McCall,  af 
utrix  of  James  McCaU,  deceased,  and  Schamu  M.  Moschowitse, 
ceiver  of  the  property  and  effects  of  Moschowitz  Bros.,  and 
alleging  the  facts  hereinbefore  stated,  and  that  Schamu  M.  M 
witz  was  insolvent,  demanded  judgment  that  the  judgment  tl 
fore  rendered  in  her  favor  in  her  suit  against  Schamu  M.  Mosdi 
as  surviving  partner  of  the  firm  of  Moschowitz  &  Bussel,  be  de 
and  adjudged  to  be  a  lien  upon  the  assets  of  the  busii 
Moschowitz  &  Bussell  and  Moschowitz  Bros^  carried  on  aft 
death  of  Mary  A.  Bussell,  and  of  the  property  and  assets  of  & 
M.  Moschowitz  as  receiver,  and  that  xhe  lien  or  claim  of  the  d 
ant  Laura  S.  McCall  as  executrix  be  adjudged  and  declared  to 
ferior  and  subordinate  to  the  lien  of  this  plaintiff  upon  said  i 
and  that  the  lien  or  claim  of  any  of  the  defendants  in  this  t 
creditors  of  the  business  carried  on  by  the  firms  of  Moschoi 
Bussell  and  Moschowitz  Bros.,  be  declared  to  be  inferior  to  the  : 
claims,  and  lien  of  this  plaintiff  in  and  to  said  assets,  and  th 
judgment  recovered  by  this  plaintiff  against  Schamu  M.  Moscl 
be  paid  out  of  the  funds  in  his  hands,  so  far  as  the  same  woi 
towards  the  liquidation  of  said  judgment,  and  that  an  inju 
issue,  and  that  the  plaintiff  have  judgment  against  the  def ei 

for  $ — .    The  defendant  Schamu  M.  Moschowitz  answered, 

ing  any  copartnership  with  McCall;  admitting  the  carrying 
the  business  of  Moschowitz  &  Bussell  with  the  property  and 
of  said  firm;  denying  that  the  business  formerly  cairied  o; 
continued  without  any  additional  assets  or  capital;  aUeginj 
said  business  was  carried  on  rightfully;  and  setting  up  as 
the  judgment  obtained  in  the  action  of  the  plaintiff  against  S< 
M.  Moschowitz,  above  referred  to.  The  defendant  McCall  ans^ 
denying  any  knowledge  or  information  sufficient  to  form  a 
as  to  most  of  the  allegations  contained  in  the  complaint,  and 
ing  that  at  the  time  of  the  death  of  Mary  A.  Bussell  the  f 
Moschowitz  &  Bussell  became  and  was  dissolved,  and  that  S< 
M.  Moschowitz,  who  became  and  was  the  owner  of  all  said  pre 
etc.,  sold  and  disposed  of  the  same,  and  was  allowed  by  the 
trix  of  the  will  of  his  said  deceased  partner,  without  restrict 
interference,  to  sell  or  otherwise  dispose  of  the  same,  and  thi 
the  interest  or  claim  of  said  executrix  for  the  share  or  intei 
said  deceased  partner,  she  on  the  4th  of  January,  1884,  recov 
judgment  against  Schamu  M.  Moschowitz,  as  alleged  in  saic 
plaint,  which  was  afterwards  modified,  but  that  no  lien  or  ( 
upon  the  assets  of  the  firm  was  created  or  established  by  said 
ment,  or  otherwise,  and  that  said  assets  and  property  had 
thereto  been  lawfully  disposed  of  by  the  surviving  partnei 
upon  information  and  belief,  claiming  the  funds  in  ^e  hands 
receiver.     The  issues  were  thereupon  tried  before  the  court, 
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out  a  jury,  at  iq>eGiaL  term;  and  before  the  decision,  the  plainti£F 
Macdona  haying  died,  an  order  was  made  reviving  and  continuing 
the  action  in  the  name  of  John  J.  SusaeU,  as  administrator  with  the 
will  annexed  of  Mary  A«  BusseU,  deceased;  and  a  judgment  was 
subsequently  entered  that  said  John  J.  Bussell,  as  administrator, 
recover  of  the  defendant  Laura  B.  McCall,  executrix  of  the  last  will 
and  testament  of  James  McGall,  the  sum  of  |22,435.49,  with  interest 
from  the  1st  of  May,  1880,  to  the  16th  of  June,  1892,  in  the  sum  of 
fl6y328.11,  and  costs  and  allowances,  duly  adjusted  at  |919.27, 
making  in  all  ^9,682.87.  From  this  judgment  the  present  appeal 
is  taken. 

Certain  irregularities  are  daimed  in  reference  to  the  proceedings 
relating  to  the  findings  of  fact  by  the  court  herein;  but,  in  view  of 
the  conclusion  at  which  we  have  arrived  upon  the  main  question 
involved,  it  becomes  unnecessary  for  us  to  consider  that  point 

Hie  principal  question  which  is  presented  upon  the  foregoing  facts 
is  as  to  the  right  of  the  plaintiff  to  Tnaintain  this  action,  as  against 
the  defendant  McCall,  after  having  entered  a  money  judgment 
against  Schamu  M.  Moschowibs  in  the  action  brought  by  Elizabeth 
L.  Bussell,  as  executrix  of  Mary  A.  Russell,  against  him,  for  an  ac- 
counting, and  for  a  judgment  for  any  amount  which  might  appear  to 
be  due  from  him  on  such  accounting;  it  being  claimed  upon  the  part 
of  the  appellants  that  the  representative  of  the  deceaised  partner, 
Mary  A.  Bussell,  by  presenting  the  action  for  her  share  in  the  copart- 
nership assets  agunst  the  surviving  partner,  Moschowitz,  alone,  is 
barred  from  suing  him  again,  joining  McCall  with  him,  upon  the 
sam^e  cause  of  action,  because  the  plaintiff's  right  of  action  herein  is 
merged  in  the  judgment  recovered  against  Moschowitz,  the  survivor, 
and  because  the  representative  of  the  deceased  partner,  having 
recovered  a  personal  judgment  against  the  surviving  partner  for 
the  value  ot  the  interest  of  the  decedent  in  the  firm's  estate,  can- 
not afterwards  claim  against  any  i)erson  who  took  title  to  such 
assets  from  such  survivor.  The  learned  court  below,  in  the  dispo- 
sition of  this  case,  in  its  opinion,  states  that  at  the  time  the  action 
for  an  accounting  was  brought  the  plaintiff  therein  was  ignorant 
of  the  allied  misappropriation  by  Moschowitz  &  McCall,  and,  being 
so  ignorant,  by  bringing  such  action,  '^she  thereby  uLade  no  election; 
for,  until  she  was  made  aware  of  the  misappropriation,  there  was 
no  basis  for  an  election.  But,  even  if  she  were  fully  advii9ed  of  what 
had  transpired,  her  action  against  the  surviving  partner  would  have 
been  no  bar  to  the  present  action.  She  had  no  legal  interest  in  the 
assets  of  the  late  firm.  Moschowitz,  by  virtue  of  his  survivor- 
ship, became  the  legal  owner  of  these  assets,  while  Miss  BusseU's 
executor  has  but  an  equitaMe  interest  in  the  distribution  of  any 
surplus  remaining  after  the  payment  of  the  debts.  Williams  v. 
Whedon,  109  N.  Y.  SSS,  16  N.  £.  Bep.  365.  The  action  which  the 
plaintiff  brought  agidnst  the  survlvfaig  partner,  Moschowitz,  was 
therefore  an  action  to  ascertain  the  amount  and  value  of  the  deceased 
partner's  share  of  the  assets  of  the  late  Ann,  after  the  x>ayment  of 
its  debts.  It  was,  in  effect,  an  action  for  an  accounting,  which  must 
precede  any  recovery  against  the  surviving  partner  personally.    It 
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is  dear,  therefore,  that  the  rules  which  govern  with  regard  to 
trustees  of  trust  funds  are  inapplicable.  Here  the  cestui  que  trust 
must  elect  whether  to  hold  the  unfaithful  trustee  personally  responsi- 
ble, or  to  follow  the  trust  fund  into  the  hands  of  other  persons.  He 
cannot  do  both.  Here  there  was  no  such  trust  fund.  The  assets 
did  not  belong  to  the  estate  of  the  deceased  partner,  nor  did  the  sur- 
viving partner  hold  the  assets  as  an  ordinary  trustee  for  such  estate. 
The  estate  had  a  right  to  require  from  him  the  proper  liquidation 
of  the  business,  the  application  of  the  assets  to  the  payment  of  the 
partnership  debts,  and  the  division  of  the  surplus.  These  are  the 
rights  which  the  law  confers  upon  the  representatives  of  the  de- 
ceased partner,  and  these  the  obligations  which  it  imposes  upon  the 
surviving  partner.  Knox  v.  Gye,  L.  R  5  H.  L.  656.  "So  far  as 
these  obligations  extend,"  observed  Lord  Westbury  in  the  case 
cited,  **the  surviving  partner  may  be  called  a  trustee  for  the  deceased 
partner.  There  is  surely  no  inconsistency  between  the  assertion  of 
these  rights,  and  a  subsequent  action  to  compel  the  restoration  of 
the  partnership  estate  by  transferees  in  complicity  with  the  sur- 
viving x)artner.  Such  an  action  is  not  antagonistic  to  the  ordinary 
action  for  an  accounting  against  the  surviving  partner,  but  is  really 
in  harmony  with  it,  and  even  in  aid  of  it.  Its  object  is  the  same, 
namely,  to  secure  the  due  application  of  the  partnership  assets  in 
accordance  with  the  rights  of  the  deceased  partner,  and  the  obliga- 
tions of  the  survivor.  If  such  assets  are  stiU  in  existence,  in  specie, 
the  court  will  require  such  application,  in  accordance  with  equita- 
ble principles.  If,  however,  such  assets  have  been  converted  and 
misapplied,  then  the  rights  of  the  deceased  partner  can  be  adequate- 
ly secured  only  by  a  judgment  in  i)er8onam  against  each  and  every 
person  who  has  shared  in  the  misappropriation  of  the  partnership 
estate.  In  other  words,  the  representative  of  the  deceased  partner 
niay,  by  her  action  for  an  accounting  against  the  surviving  jMirtner, 
secure  a  liquidation  of  the  affairs  of  the  firm,  and  have  the  balance 
coming  to  the  estate  judicially  ascertained.  But  such  representa- 
tive may  also  require  the  application  of  the  partnership  assets  in 
accordance  with  her  rights,  whether  such  assets  are  in  the  hands  of 
the  surviving  partner  alone,  or  jointly  with  some  other  person,  who 
without  parting  with  value,  simply  shares  the  surviving  partner's 
possession,  with  full  knowledge  of  his  obligations.  In  case,  how- 
ever, the  assets  have  been  converted,  and  cannot,  therefore,  be 
specifically  applied  in  accordance  with  the  partnership  rights  and 
obligations,  it  will  naturally  necessitate  a  i)ersonal  judgment  against 
those  who  were  thus  jointly  in  possession  of  the  property." 

It  seems  to  us  that  in  the  foregoing  reasoning  the  court  lost  sight 
of  the  fact  that  the  representative  of  the  deceived  partner  not  only 
brought  her  action  for  an  accounting,  but  also  for  a  personal  judg- 
ment against  the  surviving  partner  for  the  amount  which  might  he 
found  due  from  him,  and  that  the  judgment  entered  was  simply  a 
money  judgment  against  the  surviving  partner  for  the  amount  of  as- 
sets for  which  he  had  been  found  to  be  accountable,  and  that  the  rep- 
resentative of  the  deceased  partner  having  chosen  to  treat  the  surviv- 
ing partner  as  a  debtor,  to  the  extent  of  the  interest  of  the  deceased 
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partner  in  the  assets  of  the  Ann,  she  thereby  affirmed  his  title  to  the 
same,  and  Iiis  right  to  dispose  of  them  for  his  own  account  It  is  a 
familiar  principle  that  a  party  cannot  recover  from  a  i)erson  who  has 
obtained  possession  of  property,  the  purchase  price  of  that  prop- 
erty, and  in  addition  thereto,  in  a  separate  proceeding,  impeach  the 
title  of  i)ersons  who  have  come  into  the  possession  of  that  property 
through  the  original  possessor.  In  the  action  brought  by  the  repre- 
sentative of  the  deceased  partner,  a  trust  upon  the  assets  of  the  firm 
might  have  been  impressed,  and  such  seems  to  have  been  the  theory 
upon  which  the  present  action  was  commenced.  But  having  failed 
to  do  this,  having  treated  the  surviving  partner  as  a  debtor  to  the 
full  amount  of  the  assets,  and  obtained  judgment  against  him  for 
that  amount,  it  is  difficult  to  see  how  it  is  possible  to  pursue  other 
people,  who  have  become  possessed  of  those  assets  through  the  in- 
strumentality of  the  surviving  partner. 

What  is  the  resist  arising  fn»n  the  judgments  which  have  been 
entered  in  respect  to  this  property?  The  plaintiff  in  this  action  has 
a  judgment  against  Schamu  M.  Moschowitz,  requiring  him  to  deposit 
144,000  in  a  trust  company  to  meet  the  liabilities  of  the  firm  of  Mos- 
chowitz &  Bussell,  such  sum  to  be  devoted  to  the  payment  of  such 
liabilities,  when  ascertained,  and,  if  not  exhausted  in  their  liquida- 
tion, the  overplus  to  be  equally  divided  between  the  parties,  and  also 
a  judgment  for  the  amount  of  the  assets  taken  by  Moschowitz  in  ex- 
cess of  such  144,000.  She  has  now,  also,  a  judgment  against  the 
defendant  McCall  for  over  |22,000,  being  the  one  half  of  the  value  of 
such  assets,  to  which  interest  is  to  be  added;  and  when  this  latter 
judgment  is  paid,  if  Moschowitz  deposits  his  f44,000  in  court,  and 
Herman  Mosdiowitz  succeeds,  or  does  not  succeed,  in  establishing  his 
claim,  the  plaintiff  will,  in  the  one  case,  have  such  liability  paid, 
and  will  receive  half  the  value  of  the  assets  indei)endent  of  such 
liability,  and  in  the  other  case  will  receive  the  money  twice, — 122,000 
from  the  money  deposited  by  Moschowitz,  and  |22,000  from  McCall, — 
and  thus,  in  any  event,  will  in  reality  be  receiving  over  |44,000  for 
the  decedent's  interest  in  the  assets  of  the  firm  of  Moschowitz  &  Rus- 
sell, which  is  adjudicated  at  twenty-two  thousand  odd  dollars. 

But  it  is  urged  that  at  the  time  of  the  filing  of  the  bill  for  an  ac- 
counting, and  the  taking  of  the  judgment  in  that  action,  the  plain- 
tiff therein  was  ignorant  of  the  fact  that  the  new  firm  had  converted 
to  its  own  use  all  the  assets  of  the  old  firm,  and  that  this  relieves 
her  from  the  result  of  the  bringing  of  that  action,  and  the  takinc:  of 
that  judgment  If  this  were  true,  it  might  be  a  reason  for  reliev- 
ing her  from  such  judgment  in  a  proceeding  properly  taken  for  that 
purpose.  But  it  is  hard  to  see  how  she  can  be  deemed  to  have 
been  in  ignorance  of  the  fact  that  the  surviving  partner  was  con- 
verting to  his  own  use  all  the  assets  of  the  old  firm,  in  view  of  the  al- 
legations of  her  complaint  in  that  action.  She  alleges  that  the  sur- 
viving partner  had  continued  to  carry  on  the  business  conducted  by 
said  firm  prior  to  the  death  of  said  Mary  A.  Bussell,  and  to  use  the 
assets  and  property  of  said  firm  in  said  business,  and  had  made  no 
effort  to  sell  and  dispose  of  said  assets  and  property  except  in  the 
ordinary  course  of  said  business,  etc.     This  allegation  shows  that 
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the  plaintiff  knew  that  the  snrvlTing  partner  was  not  liquidating 
the  buBlnesfl,  bnt  was  treating  the  assets  as  his  own,  and  conduct- 
ing his  own  business  therewith.  It  is  true  she  also  alleges  that  the 
defendant  has  in  his  possession,  unsold  and  undisposed  of,  the  greater 
part  of  said  copartnership  assets  and  property,  and  tiiat  the  same 
are  becoming  less  and  less  valuable.  But  notwithstanding  this  alle- 
gation, by  her  proceeding  in  that  action,  she  took  no  means  what- 
ever to  reach  said  assets,  or  to  have  them  sold  and  the  proceeds  de- 
voted to  the  liquidation  of  her  claims,  but  contented  herself  with 
demanding  nothing  but  a  money  judgment  against  the  surviving 
partner  for  the  value  of  the  interest  of  the  deceased  partner  in 
the  flrnL  How  it  could  be  found,  under  these  circumstances,  tiiat 
the  suit  was  brought  in  ignorance  of  the  misappropriation  by  the 
surviving  partner  of  the  assets  of  the  firm,  we  cannot  imagine;  and 
there  is  no  such  finding  contained  in  the  record.  But  with  ^owl- 
edge  of  such  misapjnropriation,  and  in  the  face  of  an  allegation  that 
the  surviving  partner  had  still  possession  of  a  large  amount  of  these 
assets,  the  plaintiff  takes  a  personal  judgment  against  him  for  the 
value  of  her  share  or  interest  Hierein.  How  can  she,  then,  impeach 
the  title  of  anybody  who  has  come  into  possession  of  these  assets 
through  that  surviving  partner?  A.  has  converted  goods  belong- 
ing to  B.,  B.  sues  and  obtains  a  money  judgment,  and  A.  transfers 
the  property  to  CL  Can  B.  recover  against  C,  also?  We  iJiink  not 
Fowler  v.  Bank,  (N.  Y.  App.)  21  K.  E.  Rep.  172,  is  a  case  which  strik- 
ingly illustrates  this  principle.  The  plaintiff  had  deposited  money 
with  the  defendant  bank,  which,  under  a  mistake,  it  paid  out  to  a 
third  party,  named  Flynn.  The  plaintiff,  knowing  of  this,  brought 
an  action,  and  secured  a  judgment  against  Flynn,  and  attempted  to 
realize  upon  the  judgment.  Failing  to  do  so,  the  plaintiff  turned 
about,  and  sued  the  bank,  but  the  court  hdd  that  the  first  action 
was  a  bar,  and  that,  having  made  an  election,  the  plaintiff  was  bound 
by  it     The  court  say: 

"If  a  trustee  Is  bound  to  pay  money  to  a  benefldary  as  a  debt  due  from  him 
to  the  beneficiary,  then,  if  he  make  payment  to  another  person,  he  has  not 
paid  the  ^ebt,  and  the  m<mey  paid  la  not  in  fact  the  property  of  the  bene- 
fldary. m  su£h  case  the  benefldary  xhay  igncn^  payment,  and  sue  the  trostee 
as  his  debtor,  or  he  may  ratify  and  adopt  the  payment,  and  sue  the  x>erBan  re- 
ceiving the  m<»iey  as  his  debtor,  but  he  cannot  do  both." 

So  in  the  case  at  bar  the  plaintiff  might  have  pursued  the  property, 
or,  in  default  of  its  recovery,  have  obtained  a  judgment  But  hav- 
ing brought  a  suit  with  knowledge  of  the  misappropriatioii,  and 
asked  tor  a  money  judgment,  and  obtained  the  same,  she  cannot  pur- 
sue the  property,  as  is  attempted  to  be  done  on  the  present  action. 
The  plaintiff's  predecessor,  at  the  time  that  she  brought  the  action 
for  an  accounting,  was  not  ignorant  of  the  misappropriation,  as 
already  stated.  She  may  have  been  ignorant  of  the  fact  that  others 
were  interested  in  the  misappropriation  besides  the  surviving  part- 
ner; and  this  might  have  afforded  a  reason  for  relief  from  the  judg- 
ment against  the  surviving  partner,  upon  proper  proceedings  for  that 
purpose.  But  it  forms  no  ground,  after  ratifying  the  misai^ropria- 
tion  by  the  one  party  by  obtaining  a  money  ju^ment,  for  the  obtain- 
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trig  of  uiother  i^aon^  judgment,  against  another  party,  for  the  same 
«ai]fle  of  action,  we  are  of  opinion,  therefore,  that  the  judgment 
-mjut  be  reversed,  and  a  new  trial  ordered,  with  costs  to  the  appellant 
to  abide  the  event 


(es  Huo,  110.) 
ttBID  V.  MAYOR,  ETC.,  OF  OTVY  OF  NEW  YORK  et  aL 

(Supreme  Court,  General  Term.  First  Department   Harch  17,  1808.) 

1.  Pbovivcb  of  JtTRY— Credtbii.itt  OF  Ikt«re8TED  Witkess. 

Thoui^  the  jury  are  not  bound  to  believe  an  Interested  witness,  they 
are  not  prohibited  from  beUevlng  him. 

:2.  Municipal  CodPORATioNs^AcrioMs— Rbtroactivb  ©tatutb. 

Laws  1891,  c.  128,  9  7,  provides  that  the  trustees  of  the  New  York  and 
Brooklyn  bridge  shall  succeed  to  all  the  rights  and  liabilities  of  the  two 
dtles  growing  out  of  the  bridge.  Section  8  provides  that  no  action  for 
negligence  shaB  be  maintained  unless  the  daim  shall  have  been  presented 
to  the  trustees,  in  writing,  within  six  months  after  the  cause  of  action  ac- 
crued. Hdd,  that  the  statute  does  not  apply  to  causes  of  action  which 
accrued  before  its  enactment 

Api)eal  from  circuit  court,  New  York  county. 

Action  by  Afary  Beid  against  the  mayor,  aldermen,  and  common- 
4d<7  of  the  ci^  of  New  Yoiic  and  the  city  of  Brooklyn  to  recover 
-damages  for  personal  injuries  sustained  in  alighting  from  a  car  on 
the  New  York  and  Brooklyn  bridge.  From  a  judgment  in  favor  of 
plaintiff  entered  on  a  verdict  for  ^,000,  and  an  order  denying  a  new 
trial  on  the  minutes,  defendants  appeal.     Affirmed. 

For  order  striking  cause  from  calendar,  see  21 N.  Y.  Snpp.  719. 

Argued  before  VAN  BEUNT,  P.  J.,  and  O'BBIEN  and  FOLLETT, 

Wmiam  H.  CSark  and  Almet  F.  Jenks,  (Theodore  Connoly  and  Ter- 
-ence  Farley,  of  counsel,)  for  appellants. 

The  jury  are  not  obliged  to  beUeve  Interested  witnesses,  even  If  .nnlmp^iched. 
•Sheridan  v.  Mayor,  etc.,  8  Hun,  424;  Lesser  v.  Wunder,  9  Daly,  73;  Koehler 
T.  Adler.  78  N.  Y.  291;  Blwood  v.  Telegraph  Go.,  45  N.  Y.  554. 

Plaintiff  was  guUty  of  contributory  negligence  In  attempting  to  alight  fifom 
the  train  when  It  was  In  motion.  This  question  Is  squarely  passed  upon  by 
the  court  of  appeals  In  Solomon  v.  Railroad  Oo.,  103  N.  Y.  439,  9  N.  B.  Rep. 
480,  where  Judge  Andrews  says:  "It  is,  we  think,  the  general  rule  of  law, 
-established  by  the  decisions  in  this  and  other  states,  that  the  boarding  or 
4illghting  from  a  moving  train  is  presumably  and  generally  a  negligent  act  p^ 
80."  See,  also.  Hunter  v.  RaUroad  Ck>.,  112  N.  Y.  871,  19  N.  B.  Rep.  820,  Id. 
126  N.  Y.  24,  26  N.  B.  Rep.  958;  RaUroad  Oo.  v.  Haszard,  26  IlL  373;  RaU- 
road Go.  V.  Jones,  95  V,  S.  439;  Ginnon  v.  RaUroad  Ca,  3  Rob.  (N.  Y.)  25; 
Burrows  v.  RaUway  Oo.,  68  N.  Y.  556;  Gavett  v.  Raflroad  Co.,  16  Gray,  501; 
.Earvey  v.  RaUroad  Co.,  116  Mass.  269;  RaUway  Oa  v.  I^ons,  (Pa.  Sup.)  18  AtL 
Rep.  759;  Harmon  ▼.  RaUroad  Co.,  8  Gent  Rep.  TSa 

Charles  J.  Patterson,  for  respondent 

FOLLETT,  J.  On  the  17tli  of  February,  1890,  the  defendants  nn- 
•dertook  to  carry  the  plaintiff  in  a  car  from  New  York  to  Brooklyn,  via 
the  Kew  York  and  Brooklyn  bridge.  When  the  car  reached  Brook- 
lyn it  was  stopped,  for  the  purpose  of  discharging  the  passengers. 
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As  the  plaintiff  was  stepping  from  the  car  to  the  platform  of  the 
bridge,  or  immediately  after  she  had  stepped  upon  the  platform,  she 
fell,  breaking  her  left  arm  near  the  wrist  These  facts  were  ondis- 
puted  on  the  trial.  The  plaintiff  alleged  in  her  complaint^  and  testi- 
fied on  the  trial,  that,  as  she  was  about  stepping  from  the  car,  it 
was  suddenly  started,  and  she  was  thrown  onto  the  platform  of 
the  bridge,  and  thereby  injured.  She  was  corroborated  to  some  ex- 
tent by  an  acquaintance  who  left  the  car  immediately  before  her, 
and  who,  from  her  position,  was  able  to  see  part,  but  not  all,  that 
occurred.  The  plaintiff  and  her  companion  were  the  last,  or  nearly 
the  last,  persons  who  left  the  car,  and  both  testified  that  the  con- 
ductor told  th^n  to  hurry  off,  or  he  would  start  the  car;  and  the 
plaintiff  further  testified  that  the  car  started  just  as  she  was  in  the 
act  of  stepping  off  from  it  to  the  platform.  The  conductor,  who  waa 
sworn  for  the  defendants,  testified: 

"I  saw  ICiss  Reid  (this  lady)  get  off,  and  as  the  train  was  in  motion  I  called 
to  her  not  to  get  off,  and  I  Jumped  over,  and  caught  her  by  the  arm  to  prevent 
her  from  faUlng.  I  stepped  off  on  the  platform  with  her,  and  saw  that  she 
did  not  faU;  then  got  back  on  m>  train  again.  I  was  the  only  conductor  that 
was  on  that  car  at  the  time.  I  did  not  caU  out  to  Miss  Reid  to  get  off  the  train 
or  I  would  start  it,  or  any  words  to  that  effect  *  *  *  Miss  Reid  did  not 
fall  upon  the  platform  as  she  alighted  from  the  car" 

• 

Other  witnesses  sworn  in  behalf  of  the  defendants  testified  that 
the  plaintiff's  fall  was  caused  by  her  stumbling  against  a  drunken 
man.  The  defendants'  witnesses  denied  that  the  conductor  directed 
her  to  hurry  off,  and  also  denied  that  she  fell  in  the  act  of  alighting. 
They  testified  that  she  fell  just  as  she  stepped  upon  the  platform,  but 
that  it  was  caused  by  contact  with  the  intoxicated  person.  Whether 
her  fall  was  caused  by  the  motion  of  the  car  or  by  a  collision  with  a 
drunken  person  was  a  question  of  fact,  which  was  fairly  submitted  to 
the  jury,  and  they  found  for  the  plaintiff,  upon  evidence  sufficient 
to  sustain  the  verdict  Authorities  are  cited  that  a  jury  is  not 
bound  to  believe  an  interested  witness.  This  is  true,  but  they  may, 
and  they  did  in  this  case.  The  plaintiff's  testitnony  was  in  some  of 
its  important  features  corroborated  by  disinterested  witnesses.  The 
evidence  is  that  the  injuries  sustained  were  severe^  tilieir  conse- 
quences permanent,  and  the  verdict  for  ^,000  should  not  be  set  aside, 
nor  reduced  as  excessive.  The  evidence  does  not  show  that  the  mo- 
tion of  the  car  was  so  rapid  that  it  was  negligence  on  the  part  of  the 
plaintiff  to  attempt  to  alight,  under  the  circumstances  testified  to 
by  her  and  by  her  companions.  The  question  of  contributory  negli- 
gence was  for  the  jury.  The  cases  cited  (of  which  Hunter  v.  Rail- 
road Co.,  112  N.  Y.  371, 19  N.  E.  Rep.  820,  and  126  N.  Y.  18,  26  N.  E. 
Rep.  958,  is  a  type)  holding  that  it  is  negligence  per  se  f  or  a  person  to 
get  on  or  off  a  moving  car,  propelled  by  steam,  at  given  rates  of  speed, 
have  no  application  to  the  facts  of  this  case. 

The  learned  counsel  for  the  defendants  urge  that  by  chapter  128 
of  the  Laws  of  1891,  which  was  passed  and  took  effect  April  2,  1891, 
the  defendants  were  relieved  from  liability  for  the  accident,  and  the 
liability,  if  any,  was  cast  upon  the  trustees  of  the  bridge.  This  act 
was  passed  13^  months  after  the  accident,  and  more  than  9  months 
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after  issue  was  joined  in  this  action,  and  it  contains  the  following  pro- 
visions: 

**Sea  7.  Neither  the  mayor,  aldermen,  and  commonalty  of  the  dty  of  New 
York,  nor  the  city  of  Brooklyn,  shaU  be  liable  hereafter  for  any  matter  or 
thing  or  claim  or  demand  growing  out  of  the  New  York  and  Brooklyn 
Bridge.  The  trustees  of  the  New  York  and  Brooklyn  bridge  shall  succeed 
to  aU  liabiUtiefl  of  the  two  cities  growing  out  of  the  bridge;  and  aU  claims 
and  demands  growing  out  of  the  bridge  upon  contracts  and  for  negligences 
and  for  wrongs  which  heretofore  might  be  prosecuted  against  the  two  cities, 
or  either  of  them,  shall  be  prosecuted  against  the  trustees  of  the  New  York 
and  Brooklyn  Bridge,  and  they  shall  be  liable  therefor  in  their  corporate  ca- 
pacity, and  they  shaU  sue  and  defend  all  actions  and  proceedings  in  and  by 
their  corporate  name,  'The  Trustees  of  the  New  York  and  Brooklyn  Bridge,' 
and  ahaU  pay  aU  damages  and  judgments  out  of  the  moneys  they  receive  for 
tolls*  fares,  and  rents.  Sec.  8.  No  action  upon  a  contract,  or  for  negligence 
or  a  wrong,  shaU  be  prosecuted  or  maintained  against  the  trustees,  unless 
the  claim  or  demand  shall  have  been  presented  to  the  trustees,  in  writing, 
at  least  thirty  days  before  the  commencement  of  the  action  or  special  proceed- 
ing, and  within  six  months  after  the  cause  of  the  action  accrued,  nor  unless 
these  facts  appear  In  the  complaint  The  residence  or  place  of  business  of  the 
claimant  shall  be  stated  hi  the  notice.  •  •  •  Sec.  10.  An  action  against  the 
trustees  to  recover  for  a  personal  injury  resulting  from  negligence  or  a  wrong 
must  be  commenced  within  two  yeigrs  after  the  cause  of  action  accrued.'* 

In  the  view  we  take  of  this  act,  it  is  not  necessary  to  consider  the 
constitutionality  of  a  statute  relieving  a  corporation  from  a  liability 
already  accrued,  and  providing  that  it  shall  be  discharged  by  some 
other  corporation  or  body.  It  is  a  well-settled  rule  of  construction 
that  a  statute  is  not  to  be  deemed  retroactive  in  its  effect  unless  it 
clearly  appears  that  it  was  the  intention  of  the  lawmaking  power 
that  it  should  rdate  to  past  transactions.  People  v.  McCall,  94  N. 
Y.  587.  Section  8,  c  128,  Laws  1891,  above  quoted,  provides  that 
notice  of  claims  for  damages  must  be  presented  to  the  trustees  of  the 
bridge  within  six  months  after  the  cause  of  action  arose.  This  cause 
of  action  arose  February  IT,  1890,  more  than  13  months  before  the 
chapter  referred  to  was  enacted,  so  that  it  was  impossible  for  the 
plaintiff  to  give  a  notice  in  time  to  enable  her  to  maintain  an  action 
against  the  trustees.  If  the  defendants'  construction  of  this  act  is 
correct, — ^that  it  is  retroactive, — ^it  would  have  the  effect  of  reliev- 
ing the  cities  from  liability  without  providing  any  means  of  redress 
for  injuries  already  sustained.  We  think  it  is  clear  from  the  terms 
of  the  statute  that  such  was  not  its  effect,  and  that  no  such  result 
was  intended  by  die  legislature.  Had  the  legislature  intended  that 
the  cities  diould  be  exempted  from  liabilities  already  accrued,  and 
those  liabilities  imposed  on  the  trustees,  a  provision  to  that  effect 
would  have  been  inserted  in  the  statute.  There  is  no  provision  of 
law  by  which  the  plaintiff  in  this  action  could  have  had  the  trus- 
tees of  the  bridge  substituted  in  the  place  of  the  cities  as  parties 
defendant,  without  the  consent  of  the  trustees,  which  apparently 
has  not  been  given;  at  least  neither  the  defendants  nor  the  trus- 
tees have  moved  that  the  latter  be  substituted  as  defendants  in  the 
place  of  the  cities.  The  Judgment  and  order  should  be  alBrmed^ 
with  costs.  All  concur. 
v.22N.Y.s.no.6— 40 
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(08  Hud,  144.) 

BATES  et  al.  v.  UNITED  LIFE  INS.  ASS'N. 

(Sapreme  Oonrt,  General  Term,  Ftet  Department.   March  17, 

I.  LiFB  Inburancb-^Conditioks  op  Policy— Nonforfeiture  Clau 
A  life  insurance  policy  provided  that  "after  two  years  froi 
hereof  the  only  considerations  that  shall  be  binding  upon  th< 
this  policy  are  that  he  shall  pay  the  annual  dues  and  assessm 
times  and  places,  and  in  the  manner,  hereinafter  stipulated,  ai 
regulations  of  the  association  as  to  age,  occupation,  and  emplo3 
be  observed,  and  that  in  all  other  respects,  if  this  policy  mature 
expiration  of  said  two  years,  this  policy  shall  be  indisputable." 
such  provision  precluded  the  company,  when  sued  on  a  policy  i 
than' two  yeard  before  the  death  of  the  insured,  from  settin{ 
fense  that  the  insured  and  the  beneficiary  were  guilty  of  frauc 
ing  the  policy.  Wright  v.  Association,  23  N.  B.  Rep.  180,  118 
followed. 

^   PbACTICB— JUBOSf BHT  ON  PLBADINaS— NOTICB  OF  MOTIOK— HaRICL 

It  is  no  objection  to  the  validity  of  a  judgment  on  the  pie 
dered  at  special  term  that.  In  the  notice  of  motion,  counsel  < 
the  judge's  chambers  and  the  special  term  for  hearing  none 
motions,  where  the  judge  acting  at  chambers  also  holds  at  ttie 
and  place  a  special  term  for  such  motions. 

Appeal  from  special  term,  New  York  county. 

Action  by  WilUam  Q.  Bates,  Mary  Bates,  and  Oeorge 
against  the  United  life  Insurance  Association  upon  a  pol 
aurance  upon  the  life  of  Levi  M.  Bates.     From  an  order 
Judgment  on  the  pleadings,  and  from  the  judgment  entered 
to  such  order,  defendant  appeals*     Affirmed. 

The  policy  contained  the  agreement  Hiat  '*the  said  assodatloiL  d 
fmilier  promise  and  agree  that  after  two  years  from  the  date 
only  considerations  that  shaU  be  binding  upon  the  holder  of  this 
that  he  shall  pay  the  annual  dues  and  assessments  at  the  times  t 
and  in  the  manner,  hereinafter  stipulated,  and  that  the  regulati 
association  as  to  age,  occupation,  and  employment  shaU  be  observer 
In  all  other  respects.  If  this  policy  matures  after  the  expiration  o 
years,  this  policy  shaU  be  indisputable.'*  Levi  M.  Bates  died  mon 
years  after  the  date  of  the  policy.  The  association  filed  an  ansn 
up  as  a  defense  fraud  on  the  part  of  the  insured  and  the  benefid 
application  for  the  policy.  Plaintiffs  obtained  judgment  on  the 
The  notice  of  the  motion  for  judgment  was  as  follows:  ''You  ^ 
take  notice  that,  on  the  pleadings  in  this  action*  I  shaU  move 
at  a  special  term  thereof,  to  be  held  at  its  chambers,  In  the  cot 
house,  in  the  city  and  county  of  New  York,  on  the  7th  day  of  Novel 
at  eleven  o'clock  in  the  forenoon  of  that  day,  or  as  soon  thereafter 
can  be  heard,  for  judgm^it  as  demanded  in  the  complaint" 

Argued  before  VAN  BRTINT,  P.  J^  and  OTBEIEN  and  F 
JJ. 

Harry  Wilber,  for  appellant 
W.  L  Washburn,  for  respondents. 

VAN  BBUNT,  P.  J.    An  answer  baring  been  interpose 
action,  the  plaintiffs  claiming  that  no  defense  whatevo*  w 
by  such  answer,  made  a  motion  for  judgment  upon  the  ] 
at  a  special  term  of  this  court     It  is  trae  that  in  the 
motion  the  counsel  falls  into  the  arror,  so  frequently  conu 
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tblB  district,  of  not  distinguiahlng  between  tiie  judge's  chambers 
and  the  special  term  for  the  hesuring  of  nonennmerated  motions, 
simplj  bei^ruse  the  judge  acting  at  chambers  also  holds  in  the  same 
room  a  special  term  for  tiie  hearing  of  nonenumerated  motions.  The 
motion  was  made  at  a  special  term,  duly  designated  by  the  judges 
of  this  district  to  be  held  for  the  hearing  of  nonenumerated  motions, 
and  it  therefore  was  heard  in  the  proper  court 

The  motion  seems  to  have  been  unwittingly  made  under  section 
587  of  the  Oode,  which  provides  that  if  a  demurrer,  answer,  or  r&giy 
is  frivolous,  the  party  prejudiced  thereby,  upon  a  previous  notice  to 
the  adverse  party,  of  not  less  than  five  days,  may  apply  to  the 
'Court,  or  to  a  judge  of  the  court,  for  judgment  thereupon,  and  judg- 
ment may  be  given  accordingly.  The  motion  in  question  was  a 
motion  upon  the  pleadings  for  judgment,  manifestly  upon  the  ground 
that  the  answer  contained  no  defense,  and  was  therefore  frivolous, 
and  this  motion  was  granted.  The  oidy  difficulty  in  the  disposition 
of  this  appeal  is  the  length  of  the  brief  which  has  been  submitted 
by  the  defendant,  which  would  seem  to  indicate  that  he  did  not 
think  the  answer  was  frivolous,  although  it  manifestly  is.  The 
defense  set  up  by  the  answer  seems  to  have  been  expressly  held  to 
be  unavailing  in  the  case  of  Wright  v.  Association,  118  N.  Y.  237, 
23  N.  E.  Bep.  186,  between  which  case  and  the  one  at  bar  we  can  see 
no  distinction.  The  judgment  should  therefore  be  affirmed,  with 
costs.     All  concur. 

(68  Hon,  (M.) 

O'BRIEN  et  aL  v.  WBILBR  et  aL 

(Supreme  Oonrt,  General  Temit  First  Department   Mardh  17, 1883.) 

1.  WrrHB88— TaANSACTiONS  WITH  Decbdbnts  —  Effect  of  Release. 

Where  the  object  of  an  action  is  to  recover  a  debt  due  to  the  estate  of 
a  testator,  a  legatee  who  takes  a  life  estate  in  the  testator's  property 
becomes  a  competent  witness  upon  relinquishing  her  interest  in  the  fund 
in  controversy  without  relinquishing  her  interest  in  the  rest  of  the  estate. 

2.  TXUSTS— AoOOUJfTINQ  BY  TkUSTEB. 

A  father  deposited  money  in  bank  to  the  credit  of  himself  as  guardian 
for  his  daughter.  Afterwards  he  bought  certain  bonds,  for  which  he  paid 
more  than  the  deposit,  which  bonds  were  delivered  to  the  daughter  and  ac- 
cepted by  her  in  lieu  of  the  money.  The  deposit  remained  In  the  bajok 
tiU  his  death.  Sdd^  that  the  money  belonged  to  the  father's  estate,  and 
not  to  the  daughter,  since,  on  the  acceptance  of  the  bonds,  the  money 
ceased  to  be  a  trust  fimd. 
a.  Btidbhcb— -Custom  of  Bank. 

Where  a  witness  has  testified  that  the  striking  out  of  the  name  in  a  bank 
pass  book  was  not,  in  his  opinion,  done  at  the  bank,  it  is  incompetent  to 
prove  what  the  custom  of  the  l)ank  was  in  the  matter. 
4.  Sahb— Dbglaratiohs-— Attobnbt  and  CLnNT. 

The  fact  that  an  attorney  has  been  employed  by  a  dient  to  draw  certain 
papers  does  not  make  his  declarations  in  regard  to  the  cUent's  property 
admissible  in  evidence  as  against  the  client 

Appeal  from  gpecial  term,  Kew  York  county* 

Action  hj  William  S,  O'Brien,  executor,  and  Frelove  E.  O'Brien, 
executrix,  of  the  last  will  and  testament  of  Peter  T.  O'Brien,  late 
of  the  city  of  New  York,  deceased,  against  the  Citizens'  Sayings 

Digitized  by  VjOOQIC 


628  NEW   YORK   SUPPLEMENT,  Vol.  22.  [Sup.  Ct. 

Bank  of  the  CSty  of  New  York,  and  Peter  R  Weiler,  an  executor  of 
the  last  wiD  and  testament  of  Peter  T.  O'Brien,  late  of  the  city  of 
New  York,  deceased,  to  recover  money  deposited  by  said  decedent 
in  said  bank.  Before  the  trial  an  order  was  entered  by  which  Peter 
R.  Weiler,  as  administrator  of  the  estate  of  Sarah  E.  Weiler,  was 
brought  in  as  a  codefendant  and  the  Citiasens'  Savings  Bank  stricken 
out  as  a  codefendant,  but  required  to  hold,  for  the  account  of  this  ac- 
tion, the  fund  admitted  to  be  in  its  possession,  and  which  constitutes 
the  subject-matter  of  this  action.  Plaintiffs  obtained  judgment 
Defendant  appeals.     Affirmed. 

Mr.  Justice  INGRAHAM  deUvered  the  foUowing  opinion  at  special  term: 
**It  appears  in  this  case  that  Peter  T.  O'Brien,  the  plaintiff's  testator,  opened 
an  account  on  Januaiy  3,  1871,  in  the  Citizens'  Bank,  by  deposltincr  $2,500. 
The  account  was  opened  in  the  name  of  Peter  T.  O'Brien  as  guardian  for 
Elizabeth  O'Brien,  which  appears  to  liave  been  subsequently  changed  to  the 
full  name  of  his  daughter,  who  was  the  beneficiary,  viz.  Sarah  E.  O'Brien. 
Under  the  authorities  In  this  state  such  a  deposit  was  undoubtedly  a  declara- 
tion of  trust,  whereby  Peter  T.  O'Brien  became  trustee  for  his  daughter  for 
the  sum  deposited,  and  such  a  deposit  was  a  valid  ^ft,  which  vested  the 
title  in  himself  as  such  guardian  or  trustee;  and  iq)on  his  death,  or  upon  his 
daughter's  arriving  at  the  age  of  twenty-one,  she  would  be  entitled  to  the 
money  so  deposited,  and  all  subsequent  deposits  in  the  same  account,  whether 
interest  or  neW  deposits,  also  vested  in  plaintiff's  testator  as  the  guardian 
or  trustee  for  his  daughter,  and  became  her  property.  This  principle  is  firmly 
established  in  this  state,  and  it  is  not  necessary  to  cite  authorities  to  sustain 
it  The  sole  question  in  this  case  is  whether  or  not  the  plaintiff's  testator 
accounted  to  his  daughter  for  the  amount  that  he  held  as  her  guardian  or 
trustee.  A  consideration  of  the  testimony,  I  think,  establishes  that  the 
plaintiff  has  made  out  by  a  preponderance  of  evidence  that  there  was  such 
an  accounting,  and  an  investment  of  the  amount  so  deposited,  and  which  was 
on  deposit  in  the  bank  in  the  Second  Ave.  R.  R.  Co.  bonds,  and  that  they 
were  delivered  to  his  daughter.  It  appears  that  In  January,  1881,  plaintiff's 
testator  purchased  three  thousand  Second  Avenue  R.  R.  bonds,  for  which  he 
paid  over  $3,200,  and  that  said  bonds  were  delivered  to  his  daughter  with  a 
statement  that  they  were  the  proceeds  of  the  mone^  in  the  savings  bank. 
That  fact  is  proved  by  the  testimony  of  the  plaintiff's  testator's  widow,  and, 
BO  far  as  she  testified  to  conversations  between  her  husband  and  her  daughter, 
in  which  the  witness  took  no  part,  I  think  that  the  testimony  is  competent 
Her  testimony  proves  that  it  was  the  sum  of  money  deposited  in  the  savings 
bank  that  plaintiff's  testator  had  assumed  to  invest  in  the  bonds,  and  that 
the  bonds  were  delivered  to  and  accepted  by  his  daughter.  By  the  deposit 
of  the  money  in  the  savings  bank,  plaintiff's  testator  never  surrendered  control 
over  the  money.  It  was  in  his  possession  as  guardian  or  trustee  for  his  daugh- 
ter, and  as  such  guardian  or  trustee  he  retained  the  evidence  of  the  indebt- 
edness of  the  savings  bank  for  the  money.  That  that  act  was  not  inconsist- 
ent with  the  intention  to  give  the  money  to  the  daughter  is  weU  settled,  but,  on 
its  appearing  that  that  money,  still  in  his  possession  and  under  his  cohtrol.  had 
been  invested  by  him  in  secturlties  that  had  been  delivered  to  the  benefidaiy 
as  all  the  money  in  the  savings  bank  to  her  credit,  and  she  accepted  them 
as  such,  his  obligation  to  her  was  at  an  end,  and  the  money,  although  stand- 
ing in  his  name  as  trustee  or  guardian,  was  his  own.  There  was  a  question 
reserved  as  to  some  declarations  of  the  daughter  made  to  the  plaintiff's  tes- 
tator's widow.  On  consideration,  I  have  come  to  the  conclusion  that  the 
widow  is  not  competent  to  testify  as  to  such  declarations  as  were  made  re- 
directly  to  him  as  against  the  defendant,  who  is  the  daughter's  administrator, 
and  consequently  must  be  stricken  out  I  think,  therefore,  plaintiff  is  enti- 
tled to  Jndgmoit  but  under  the  dreomstances,  without  costs." 

Argued  before  VAN  BBUNT,  P.  J^  and  O'BBIEN  and  FOLLETT, 
JJ* 
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John  D.  Townsendy  for  appellant 

James  F.  Malcolm,  (Abram  Eling,  of  counsel,)  for  respondent. 

VAN  BRUNT,  P.  J.  We  might  very  well  rest  our  decision  in  the 
afiOrmance  of  the  judgment  in  this  ease  upon  the  opinion  of  the 
court  below,  but,  as  certain  exceptions  to  the  admission  of  evidence 
have  been  taken,  it  will  be  necessary  to  notice  these  in  the  disposi- 
tion of  this  appeal  It  is  claimed  that  it  was  error  to  permit  the 
widow  of  the  testator  to  testify  to  conversations  between  her  hus- 
band and  the  deceased  daughter  regarding  the  ownership  of  the  prop- 
erty which  is  the  subject  of  this  action,  it  being  daimed  that  under 
section  829  of  the  Code  of  Civil  Procedure  she  was  excluded  from  tes- 
tifying. The  widow  was  entitled,  under  the  will  of  her  husband,  to 
the  income  of  his  estate,  real  and  personal,  during  her  life,  and  at 
her  death  her  associate  plaintiff  succeeds  to  her  interest  It  ap- 
peared, however,  upon  the  trial  that  the  witness,  for  the  purpose 
of  becoming  such  witness,  had  executed  a  release,  whareby  she  re- 
leased and  discharged  the  estate  of  and  from  all  interest  or  claim 
she  might  have  to  tiie  moneys  involved  in  this  action,  or  the  income 
thereof;  and  upon  the  introduction  of  such  release  the  testimony  of 
the  witness  was  received.  It  is  claimed  that  because  the  witness 
did  not  release  all  her  intarest  in  the  estate,  or  which  she  might  ac- 
quire under  the  will,  therefore  she  was  not  competent.  It  is  un- 
doubtedly true  that  a  legatee  or  devisee  under  a  will  is  incompetent 
to  testify  to  personal  transactions  or  communications  with  the  de- 
ceased preceding,  attending,  or  succeeding  the  execution  of  the  will, 
in  support  of  which  proposition  various  authorities  may  be  cited.  But 
it  is  equally  true  that  a  party  may  become  competent  by  releasing 
his  interest  in  the  subject-matter  involved,  and  therefore,  when  the 
witness  released  and  discharged  the  estate  of  and  from  all  interest 
or  claim  she  might  have  in  and  to  the  moneys  involved  in  this  action, 
she  was  no  longer  a  party  or  person  interested  in  the  event  of  the 
action,  and  consequently  did  not  come  within  the  prohibition  of  sec- 
tion 829.  All  the  cases  cited  by  the  learned  counsel  for  the  appel- 
lant in  support  of  the  claim  that  there  must  be  a  release  of  all  inter- 
est under  the  will  in  order  to  enable  a  legatee  or  person  interested 
in  the  will  to  become  a  competent  witness  as  to  personal  trans- 
actions or  communications  between  the  witness  and  the  testator, 
were  those  relating  to  the  validity  of  the  will  itself,  and  consequently, 
without  such  a  general  release,  interest  still  remained.  Those  cases, 
therefore,  are  entirely  different  from  one  in  which  it  is  simply  sought 
to  collect  a  debt  due  to  the  estate;  and,  as  already  observed,  where 
the  legatee  under  the  will  releases  all  his  interest  in  or  claim  to  such 
debt,  or  any  income  derivable  therefrom,  it  is  apparent  that  ail  inter- 
est in  the  event  of  the  litigation  has  ceased,  and  the  witness  has  be- 
come competent.  The  mere  fact  that  such  release  swells  the  in- 
terest of  other  legatees  does  not  in  any  way  continue  the  interest 
of  the  witness  who  has'released  the  same. 

The  claim  that  there  was  no  evidence  to  sustain  the  finding  of  the 
court  below  to  the  effect  that  the  testator  advanced  out  of  his  own 
money  the  sum  invested  for  the  use  of  his  daughter  in  the  purchase 
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of  the  Second  Ayenne  Railroad  bonds,  and  that  his  daughter  re- 
ceived the  same  as  the  equivalent  of  her  money  deposited  in  the 
bank,  is  certainly  not  well  taken.  The  evidence  of  the  widow  was 
dearly  to  the  effect  that  the  daughter  accepted  the  bonds  purchased 
by  her  husband  in  lieu  of  the  money  deposited  in  the  bank;  and» 
even  if  the  books  of  the  bank  showed  that  no  money  had  been  taken 
from  the  bank  at  the  time,  but  that  the  interest  continued  to  ac* 
cumulate  until  the  death  of  the  testator,  it  was  a  substitution  of  liie 
bonds  for  the  money  by  and  with  the  consent  of  the  beneficiary. 
The  claim  that  it  was  error  to  permit  the  widow,  as  the  mother  of 
the  deceased  daughter,  to  testify  to  conversations  she  claimed  to 
have  had  with  her,  not  in  the  presence  of  the  testator,  in  regard  to 
the  property  which  is  the  subject  of  this  action,  does  not  seem  to 
have  any  foundation.  It  is  claimed  that  the  release  given  and  put 
in  evidence  was  not  applicable  to  the  daughter,  and  therefore  did 
not  make  her  a  competent  witness.  The  question  was  not  whether 
it  was  applicable  to  the  daughter  or  not  The  point  was  that  by 
the  giving  of  the  release  the  widow  had  ceased  to  be  interested  in 
the  event  of  the  litigation,  and  therefore  she  was  just  as  competent 
a  witness  as  though  she  never  had  had  any  interest  whatever  in  this 
particular  money  under  the  will  of  her  husband. 

The  claim  as  to  the  right  of  proving  the  custom  of  the  bank  when 
tiiey  struck  out  the  name  of  a  party  in  a  pass  book  was  entirely  im- 
material. The  witness  was  asked  as  to  the  facts,  and  he  teistified 
that  the  striking  out  of  the  name  in  the  pass  book  he  did  not  think 
had  been  done  at  the  bank,  and  the  defendant  had  the  benefit  of  this 
evidence,  and  it  seems  to  us  that  that  was  going  as  far  as  the  rules 
of  evidence  could  possibly  justify.  What  this  bank  was  accustomed 
to  do  under  these  particular  circumstances  clearly  could  not  be  evi- 
dence as  against  the  deceased. 

The  only  other  objection  was  to  the  exclusion  of  certain  evidence 
as  to  declarations  made  by  an  attorney  who  drew  certain  papers  for 
the  deceased  shortly  after  the  execution  of  those  papers.  It  is  true 
that  in  the  question  uie  witness  was  asked  whether  he  did  not  have 
such  conversation  with  the  attorney  as  the  representative  of  the  de- 
ceased, and  when  the  witness  said  that  he  did  have  such  conversa- 
tion he  was  asked  what  it  was.  This  was  objected  to^  and  the  ob- 
jection sustained.  But  it  is  clear  that  an  attorney  who  was  em- 
ployed by  the  testator  to  draw  papers  was  not  also  employed  by  him 
for  the  purpose  of  making  declarations  in  respect  to  his  property. 
If  it  was  claimed  upon  the  part  of  the  defendant  that  such  declara- 
tions were  competent,  it  certainly  was  their  duty  to  first  establish 
by  evidence  the  fact  that  the  attorney  was  authorized  to  make  sacli 
declarations  on  behalf  of  his  client  before  the  court  would  be  justified 
in  entertaining  for  a  moment  the  admission  of  such  testimony.  Upon 
the  whole  case  we  are  of  opinion  that  no  errors  were  committed, 
and  that  the  judgment  should  be  afBnned,  with  costs.     All  ooncnr. 
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PEOPLE  ex  rel.  DAVENPORT  v.  RIGB,  Secretary  of  State. 

(Supreme  Oonrt,  General  Term,  First  Department    March  17,  1893.) 

Ookpokation—Orqanizatiow. 

A  corporation  whose  object  is  "to  establish  and  create  a  helpful  oppor- 
tanity  for  thrift  among  cash  purchasers  upon  their  individual  and  family 
expenditures,  by  providing  for  commissions  from  tradesmen  on  cash  sales, 
which  are  to  benefit,  through  the  company,  the  purchasers,'*  cannot  be 
organized  under  the  provisions  of  Laws  1876,  c.  2G7,  which  provides  a 
method  of  incorporating  "sodeties  or  dubs,"  since  the  proposed  corpora- 
tion is  in  reality  a  business  enterprise. 

Appeal  from  circuit  court,  New  York  county. 

Petition  for  mandamus,  brought  by  the  people,  on  the  relation  of 
Qeorge  L.  Davenport,  against  Frank  Rice,  as  secretary  of  state,  to 
compel  the  defendant  to  file  in  his  office,  in  the  city  of  Albany,  the 
certMcate  of  incorporation  of  the  Universal  Thrift  Company  of 
New  York,  executed  October  22,  1892.  The  writ  was  refused,  and 
the  relator  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

Joseph  Fitch,  for  appellant 

S.  W.  Rosendale,  Atty.  Gten.,  for  respondent. 

O'BRIEN,  J.  The  certificate  of  incorporation  of  the  Universal 
Hirift  CJompany  of  New  York  is  drawn  under  chapter  267  of  the 
laws  of  1875,  entitled  ^^An  act  for  the  incorporation  of  societies  or 
clubs  for  certain  lawful  purposes.''  It  was  drawn  and  executed 
In  this  city,  and  the  approval  and  consent  to  its  filing  by  a  justice  of 
this  court  was  annexed.  The  particular  business  and  object  of  this 
corporation,  as  stated  in  its  certificate,  ^is  to  establish  and  create  a 
helpful  opportunity  for  thrift  among  cash  purchasers,  upon  their 
Individual  and  fajuily  expenditures,  by  providing  for  commissions 
from  tradesmen  on  cash  sales,  which  are  to  benefit,  through  the 
company,  the  purchasers."  The  certificate  approved  by  the  justice 
of  this  court  was  forwarded  to  the  secretary  of  state,  who  refused 
to  file  it  upon  the  ground,  as  stated  in  the  letter  of  his  deputy,  that 
'^ese  objects  are  of  a  business  nature,  and  are  therefore  not  author- 
ized under  the  act  mentioned.  [Chapter  267,  Laws  1875.]  Said  act  is 
for  the  incorporation  of  societies  or  clubs,  and  not  for  the  carrying 
on  of  the  business  contemplated  by  the  proposed  corporation."  This 
application  for  a  peremptory  mandamus  to  compel  the  secretary  of 
state  to  file  such  certificate  was  the  result  of  the  secretary's  refusal; 
and  upon  the  application  the  motion  was  denied,  without  passing 
upon  tiie  other  questions,  upon  the  ground  that  it  should  have  been 
made  In  the  third  district,  which  includes  the  city  of  Albany.  The 
judge  at  special  term  relied  upon  the  case  of  Mason  v.  Willers,  7 
Hun,  23,  which  held  that  a  motion  for  a  mandamns  to  compel  the 
secretary  of  state  to  file  a  certificate  of  incorporation  can  on]y  be 
made  in  the  third  judicial  district,  or  a  county  adjoining  thereta 
In  the  opinion  by  Talcott,  J.,  attention  is  called  to  '^the  great  inooii- 
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yenience  and  detriment  to  the  public  bnsiness  which  must  result 
if  motions  of  tlus  character  can  be  made  in  any  one  of  the  numerous 
special  terms  of  this  state,  and  public  officers  be  compelled  to  justtfj 
their  official  acts,  at  lUl  times,  away  from  the  neighborhood  of  their 
offices  and  their  books  and  papers."  This  consideration  of  the 
convenience  of  public  officers,  and  detriment  to  public  business,  is 
potent  in  all  cases  where  a  legal  ground  can  be  found  for  requiring 
parties,  as  they  should  be  required,  to  apply  in  the  third  district. 
But  this  IS,  however,  quite  different  from  holding  that  a  judge  in 
any  other  district  has  no  jurisdiction  to  entertain  applications  for 
mandamuses  against  public  officials  whose  offices  are  at  Albany.  In 
the  case  referred  to  the  court  was  construing  3  Bev«  St,  c  9,  tit.  2,  § 
16,  (5th  Ed.,  p.  898,)  and  sections  401  and  471  of  the  Code  of  Proced- 
ure, all  of  which  statutes  have  been  repealed;  section  401  of  the  old 
Code  being  re-enacted  in  the  Code  of  Civil  Procedure  as  section  769, 
and  mandamus  applications  being  specially  provided  for  by  the  pres- 
ent Code  in  sections  2068  and  2084.  By  section  2068  of  the  Code  of 
Civil  Procedure,  it  is  provided  that  '^a  special  term  granting  a  man- 
damus must  be  one  held  within  the  district  embracing  the  county 
wherein  the  issue  of  fact  joined  upon  an  alternative  writ  of  man- 
damus is  triable."  And,  by  section  2084,  ''an  issue  of  fact  joined  upon 
.  an  alternative  writ  of  mandamus  granted  at  special  term  is  triable 
in  the  county  wherein  it  is  alleged  in  the  writ  that  the  material  facts 
took  place."  It  would  seem,  therefore,  that,  applying  this  test^  the 
district  in  which  the  application  should  be  made  is  dependent,  not 
upon  the  location  of  the  office  of  an  official,  but  rather  upon  where 
material  facts  which  it  might  be  necessary  to  determine  upon  an  al- 
ternative writ  had  occurred.  In  other  words,  the  proper  district  in 
which  to  make  the  application  is  to  be  resolved  by  determining  in 
what  county  or  place  an  issue  of  fact  joined  upon  an  alternative  writ 
of  mandamus,  if  granted,  would  be  triable;  and  as  this  is  dependent 
upon  where  the  material  facts  occurred,  and  as  it  is  here  made  to 
appear  that  some  of  the  material  facts  occurred  in  Xew  York,  and 
some  in  Albany,  it  is  not  entirely  clear  that  we  would  be  justified 
in  sustaining  the  view  taken  by  the  judge  below, — that  the  special 
tenn  in  this  district  had  no  jmrisdiction  to  entertain  the  present  appli- 
cation. 

We  think,  however,  without  passing  upon  that  question,  that  the 
disposition  made  must,  upon  other  grounds,  be  sustained.  The  claim 
that  the  secretary  of  state  is  a  mere  ministerial  officer,  and  was 
bound  by  the  approval  of  a  justice  of  the  supreme  court,  is  not  borne 
out  by  statute  or  authority.  In  People  v.  Nelson,  46  N.  Y.  477,  it  was 
held  "that  the  secretary  of  state  is  not  required  to  file  a  certificate 
for  the  organization  of  a  corporation  not  authorized  by  the  act;'' 
and,  further,  that  '^a  compliance  with  the  act,  as  well  in  substance, 
by  associating  for  one  or  more  of  the  authorized  objects,  as  in  form, 
by  signing  and  acknowledging  a  proper  certificate  stating  the  facts 
required,  is  a  condition  precedent  to  the  right  of  the  associates  to 
aval)  themselves  of  the  act,  and  place  the  certificate  on  file."  The 
same  case  is  also  authority  against  appellant's  contention  that  the 
approval  of  a  justice  of  the  supreme  court  is  conclusive  upon  the  seo 
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retary  of  state;  for  it  is  therein  held  **that  the  consent  and  approba- 
tion of  a  justice  of  the  supreme  court,  required  by  the  act,  is  but  one 
of  the  conditions  precedent  to  the  right  to  file  the  certificate  and  is 
cumulative  to  the  other  requisites  of  the  act,  but  decides  nothing,  and 
is  not  conclusive  upon  either  the  public  or  the  secretary  of  state." 

If  necessary  to  go  further  in  order  to  dispose  of  the  question,  we 
should  hold,  upon  the  merits,  that  the  conclusion  reached  by  the  sec- 
retary of  state  was  right,  for  the  reason  that  we  do  not  think  that 
chapter  267  of  the  Laws  of  1875  was  intended  to  embrace  an  incor- 
poration such  as  was  here  proposed  to  be  formed.  Upon  the  au- 
thority, however,  of  People  v.  Nelson,  supra,  it  is  suflScient  for  the 
disposition  of  this  appeal  to  say  that  the  secretary  of  state  had  a 
right  to  pass  upon  the  question  as  to  the  form  of  the  certificate,  and 
as  to  whether  or  not  the  relator  was  entitled  to  have  the  same  filed 
ander  the  statute  under  which  the  company  was  sought  to  be  or- 
ganized, subject,  of  course,  to  review  in  a  proper  proceeding,  and 
that  the  application  to  the  special  term  to  compel  the  secretary  of 
state  to  resolve  this  in  relator's  favor  was  properly  denied.  The 
order  should  therefore  be  affirmed,  with  costs  and  disbursements. 

'  VAS  BBUNT,  P.  J^  and  POLLETT,  J.,  concur  upon  the  ground 
last  stated. 


(68  Hun,  129.) 

BROOKE  V.  TRADBSMEN'S  NAT.  BANK. 

(Supreme  Oourt,  General  Term,  First  Department.    March  17,  189a) 

SxcBPTiONs  Heard  at  Gbnbbal  Term— Failxtre  to  Make  Case. 

A  cause  ordered  to  be  heard  at  general  term,  in  the  first  Instance,  on 
exceptions  taken  at  the  trial,  wiU  be  stricken  from  the  calendar  where  no 
case  or  biU  of  exceptions  has  been  made  or  settled. 

Exceptions  from  circuit  court,  New  York  county. 

Action  originally  brought  by  Egbert  H.  Grandin,  as  receiver  in 
(ropplementary  proceedings  of  the  property  of  William  O.  Bogera,  a 
judgment  debtor,  against  the  Tradesmen's  National  Bank,  to  recover 
damages  alleged  to  have  been  sustained  by  said  Rogers  by  reason 
of  the  refusal  of  defendant  to  pay  a  certain  promissory  note  of  said 
Bogers,  made  payable  at  the  defendant's  bank,  at  a  time  when 
Rogers,  who  was  a  depositor  at  the  bank,  claimed  that  he  had  funds 
there  sufficient  to  pay  the  same.  PlaintifF  died  pending  the  action, 
and  Charles  Lex  Brooke,  the  present  plaintiff,  was  substituted  in 
his  place.  The  court  dismissed  the  complaint  because  of  its  alleged 
failure  to  state  a  cause  of  action,  and  directed  that  plaintiff's  excep- 
tions should  be  heard  in  the  first  instance  at  the  general  temu 
Cause  stricken  from  calendar. 

Argued  before  VAN  BRUNT,  P.  J^  and  O'BRIEN  and  POL- 
LETT,  J  J. 

Leavitt  &  Leavitt,  (E.  R  Leavitt  and  Charles  W.  Brooke,  of  coun- 
fld,)  for  i^aintiff. 

Stem  &  Rushmore,  (C.  E.  Rushmore,  of  counsel,)  for  defendant 
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FEB  CUBIAM.    Upon  an  examination  ot  the  papers  sub 
upon  this  appeal,  it  is  found  Uiat  no  case  or  bill  of  exceptioi 
been  made  or  settled  containing  the  proceedings  upon  tlie  tria 
that  the  papers  contain  are  tiie  pleadings,  a  copy  of  the 
minutes,  and  an  order  directing  the  exceptions  to  be  heard, 
first  instance,  at  the  general  term.    It  is  true  that  the  ord< 
tains  certain  recitals;  but  they  are  not  in  the  form  of  a  case  or 
exceptions,  which  it  is  necessary  should  be  made  in  order  to 
up  the  proceedings  upon  the  trial  upon  this  motion  for  a  ne^ 
There  is  no  appeal  from  this  order,  but  a  motion  for  a  ne^ 
because  of  exceptions  taken  upon  the  trial;   and  the  proce 
upon  the  trial  are  not  set  out  in  a  case  or  bill  of  exceptions, 
quired  by  the  Code.    The  case  should  therefore  be  stricken  fn 
oalendar,  in  order  that  the  parties  may  have  the  proper 
prepared. 

(68  Hun,  IL) 
PEOPLE  V.  WEBSTER. 
(Supreme  Oourt,  G^eneral  Term,  First  Department    March  17,  18 

1.  Manslaughter— Ettdencb. 

In  a  trial  for  murder,  the  evidence  for  defendant  showed  that 
deceased  occupied  rooms  in  the  same  building;  that  deceased  < 
defendant's  room,  and  struck  him;  that  defendant  pursued  <! 
Into  the  latter's  room,  where  deceased  turned,  and  threatened  t 
defendant  with  a  spittoon,  Whereupon  defendant,  without  wan 
ceased,  or  attempting  to  avoid  him,  drew  a  pistol  and  shot  liL 
HcW,  that  the  evidence  justlfled  a  verdict  of  guilty  of  manalauj 
the  first  degi-ee,  under  Pen.  CJode,  S  180,  which  defines  "mans! 
in  the  first  degree"  as  homicide  committed  'In  the  heat  of  pass 
in  a  cruel  or  an  tmusual  manner,  or  by  means  of  a  dangerous  weaf 

8.  Same— Cnoss-ErAMiNATioN  op  Defendant. 

Where,  in  a  trial  for  murder,  defendant  attempts  to  Show  t 
homicide  occurred  in  a  quarrel  caused  by  deceased's  insulting  a 
whom  defendant  claimed  to  be  his  wife,  though  no  marriage  a 
had  then  been  performed  between  them,  it  is  proper,  on  cross-exai 
of  defendant,  to  question  him  as  to  his  relations  with  the  womai 
she  became  his  wife. 

a  Same— Photographs  as  Evidence. 

Where  defendant,  on  being  shown  a  photograph  of  the  deceac 
being  asked  if  it  was  a  Just  picture  of  the  man  he  met  at  the  plac 
homicide,  answers,  'That  somewhat  resembles  him,"  an  objectioi 
introduction  of  the  photo^n^ph  in  evidence  on  the  ground  that 
competent,  immaterial,  and  irrelevant  is  too  general  to  be  avallabl 

4.  Same— Instructions— Intent. 

It  is  proper  to  instruct  the  Jury  that  "a  man  is  presumed  to  ii 
design  what  his  act  is  liable  to  perform.  If  a  person  fires  a  pii 
the  body  of  another,  from  that  fact  alone  the  Jury  may  find  th< 
You  must  find  the  Intent,— the  design  to  kill,— but  it  is  not  necessai 
person  killing  another  should  announce  beforehand  he  does  intenc 
In  order  for  you  to  find  that  intent,  you  must  be  satisfied  from  all 
rounding  circumstances.  The  act  itself,  the  way  it  has  been  coi 
the  weapon  that  is  used,  furnish  the  design  or  intent  to  kill,  to  find 
in  the  second  degree." 

5.  Criminal  Law— Evidence— Cross- Examination. 

It  is  competent  to  ask  a  vritness  who  testifies  for  defoidant,  i 
was  an  eyewitness  of  the  homicide,  as  to  her  intimacy  with  def< 
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wife,  and  as  to  her  habit  ot  xuAhg  opium,  since  those  matters  tend  to  affect 
her  credibility. 

d  8ahe^Collatbbal  Fact— Hariclsss  Ebbor. 

The  statements  of  such  witness,  on  cross-examination,  as  to  her  use  of 
opium,  being  in  regard  to  a  collateral  fact,  cannot  be  contradicted  by  other 
witnesses;  but,  where  defendant's  guilt  is  clearly  prored,  the  admission 
of  such  contradictoiy  evidence  is  not  prejudicial  error,  under  Grim.  CJode 
§  542,  which  requires  judgment  to  be  given  on  appeal  "without  regard  to 
technical  errors,  or  to  exceptions  which  do  not  afreet  the  substantial  rights 
of  the  parties." 

Appeal  from  court  of  oyer  and  terminer,  New  York  county. 

Indictment  of  Burton  C.  Webster  for  murder.  Defendant  was 
coBYicted  of  manslaughter,  and  he  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOL- 
LETT,  JJ. 

Howe  &  Hummel,  (William  F.  Howe,  of  counsel,)  for  appellant. 
De  Lancey  NiooU,  Dirt.  Atty.,  (Heniy  B.  B.  Stapler,  Asst  Dlst 
Atty.,  of  counsel,)  for  the  People. 

O'BRIEN,  J.  The  indictment  charged  the  defendant  with  murder 
in  the  first  degree,  in  having,  on  the  2d  day  of  August,  1891,  shot 
and  killed  one  Charles  E.  Goodwin.  The  killing  was  admitted,  but, 
as  a  defense,  the  act  was  claimed  to  have  been  justifiable  homicide. 
The  issue  thus  joined,  upon  evidence  presented  by  the  people  and  the 
prisoner,  was  resolved  by  the  verdict  of  the  jury  in  finding  the  de- 
fendant guilty  of  the  crime  of  manslaughter  in  the  first  degree; 
and  it  is  from  the  judgment  entered  upon  such  verdict  that  this 
appeal  is  taken. 

The  deceased  was  a  bachelor,  35  years  of  age,  engaged  in  the 
wholesale  dry-goods  business  at  White  street,  in  the  city  of  New 
York.  On  the  Ist  of  January,  1891,  he  took  possession,  under  a 
lease,  of  an  apartment,  consisting  of  a  library  or  sittingroom,  bed- 
room, and  bathroom,  on  the  third  floor  of  the  dwelling  known  as 
the  ^Tercival  Apartment  House,"  on  West  Forty-Second  street 
About  May  Ist  the  prisoner  came  to  the  Percival,  bringing  with  him 
a  woman  known  as  Evelyn  Granville,  who  occupied  with  him  an 
apartment  on  the  same  floor  with  that  of  the  deceased;  the  dis- 
tance from  the  door  of  one  to  the  door  of  the  oth^  being  about 
59  feet  On  the  afternoon  of  August  2d,  which  was  Sunday,  the 
deceased  left  his  apartment,  and,  in  company  with  his  brother  and 
his  brother's  wife,  went  to  the  Grand  Central  Depot  where  the 
latter  took  the  6  o^dock  train  for  the  west  On  the  i>art  of  the 
jieople,  it  is  claimed  that  the  testimony  showed  that  the  deceased, 
nx>on  returning  to  his  apartment,  took  off  his  coat,  and  hung  it  on 
the  back  of  a  chair,  and  then  sat  down  at  his  writing  desk,  and 
commenced  the  writing  of  a  letter,  in  the  midst  of  which  he  was 
faiterrupted  t^  a  knock  at  the  door,  in  answer  to  which  he  arose, 
and  went  to  tiie  door,  abd  opened  it,  and  was  confronted  by  the  de- 
fendant, who  shot  him;  that  he  staggered  back,  and  stumbled  or  fell 
npon,  and  broke,  a  cuspidor,  which  had  been  previously  broken  and 
mended,  which  stood  immediately  bdiind  him  when  he  opened  the 
door,  which  opened  in  such  a  way  aa  to  make  this  posildon  the  necea- 
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saiy  position  to  take  In  opening  it;  that  he  fell  backwards,  and  was 
found  bj  the  husband  of  the  housekeeper,  who  hastened  to  the 
apartment  immediately  upon  hearing:  the  noise  of  his  fall,  lying 
outstretched  on  his  back,  his  feet  within  three  or  four  feet  of 
the  point  where  he  must  hare  stood  when  he  opened  the  door,  and 
his  body  occupying  the  position  which  it  would  have  occupied  had 
the  deceased  been  shot  when  oi>enlng  the  door,  and  had  staggered 
backward,  falling  over  the  cuspidor,  which  was  found  broken  at 
the  feet  of  deceased,  but  in  its  usual  place.  This  theory,  it  is 
claimed,  is  supported  by  the  facts  that  a  letter  was  found  lying 
upon  the  writing  desk,  fully  written  for  three  pages,  and  broken  oft 
in  the  middle  of  an  unfinished  word;  that  the  "pen  was  found  lying  on 
the  desk,  and  the  ink  bottle  open;  the  pipe  half  filled  with  tohsuor 
CO,  and,  with  the  ashes  still  in  the  pipe,  lying  on  the  desk;  that  the 
direction  of  the  bullet  indicated  that  it  was  shot  from  a  pistol  held 
directly  in  front  of  the  abdomen  of  the  deceased,  which  would  have 
been  the  necessary  position  of  the  defendant,  had  the  deceased 
been  shot  when  he  opened  the  door.  In  his  dying  declaration  the 
deceased  stated  to  the  detectire,  ^  was  sitting  at  my  d€»k,  when 
a  man  I  never  saw  before,  by  the  name  of  Webst^,  came  and  sliot 
me;"  and  to  Dr.  Winsor  he  said:  **I  was  sitting  at  my  desk,  writ- 
ing a  letter.  There  was  a  knock  at  the  door.  I  got  up  to  answer 
it,  and  was  confronted  by  Webster,  who  shot  me.  He  must  have 
had  a  grudge  against  me."  To  a  question  by  the  same  witness,  as 
to  how  the  cuspidor  was  broken,  the  deceased  said  it  was  broken 
by  his  stepping  on  it  when  falling, — stumbling  over  it  It  further 
appeared  that  the  prisoner,  in  escaping  from  the  Percival,  was 
met  by  the  janitress  and  her  husband  just  aft^  the  latter's  atten- 
tion  had  been  attracted  by  the  noise  of  the  heavy  fall  of  deceased; 
that  he  was  dressed  for  the  street,  and  that  they  did  not  observe 
anything  about  his  appearance  that  would  indicate  that  he  was 
excited;  that  he  looked  just  as  he  always  looked;  and  that  he  re- 
marked to  the  janitress,  before  leaving:  ^'l^t  man  Ooodwin  is 
hurt  Ghet  a  doctor.''  Thus,  without  further  explanation  of  his 
act  in  shooting  the  deceased,  or  attempted  justification  of  the  same, 
he  escaped,  and  remained  in  hiding  -Ore  days.  Hie  only  living  wit- 
nesses who  claimed  to  have  been  present  at  the  shooting  were  the 
defendant,  Evelyn  Granville,  and  one  Fanny  Romaine^  a  servant 
on  the  premises.  The  defendant  testified  that  the  woman  known 
as  Evelyn  Granville  was  his  wife;  that  he  went  to  live  with  her 
about  January  1,  1891,  when  she  had  an  apartment  on  the  comer 
of  Sixth  avenue  and  Thirty-Fifth*  street,  where  she  was  supporting 
herself  by  pawning  her  jewelry,  and  that  he  continued  to  live  with 
her,  without  any  marriage  cerrmony  having  been  performed,  down 
to  the  time  of  the  killing  of  tiie  deceased;  that  before  the  first  trial 
of  the  defendant  a  marria^re  ceremony  was  performed  between 
them  at  the  Tombs;  that  defendant  had  been  previoudy  married 
in  Illinois  to  one  Charlotte  Picard,  and  ceased  to  live  with  h^ 
seven  months  after  their  marriage.  In  his  defense  the  defendant 
testified,  in  substance,  that  for  some  months  prior  to  the  shooting, 
while  this  woman  whom  he  claimed  to  have  been  living  with  as  hSs 
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wife,  by  virtue  of  a  civil  contract  entered  into  between"  them  wlth- 
ont  witnesses,  was  in  a  delicate  condition  of  healtb,  the  deceased 
frequently  made  indecent  assaults  upon  her  while  the  defendant 
was  absent,  and  when  she  was  alone  and  unprotected;  that,  on  the 
day  of  the  shooting,  he  found  his  wife  lying  on  the  lounge,  and 
with  her  the  servant;  that  his  wife  complained  that  she  was  afraid  to 
cross  the  hall  to  her  bathroom;  that  quite  often,  when  she  went 
out  to  go  to  her  bathroom,  the  deceased  would  appear  at  the  end 
of  the  hall  in  a  seminnde  condition,  exhibiting  his  person  to  her; 
and  that  he  was  then  in  the  habit  of  making  indecent  remarks. 
He  further  testified  that  she  told  him  that  one  Macfarland  had  told 
her  that  he  had  seen  the  deceased  at  the  far  end  of  the  hall;  that 
he  came  there  naked  at  one  time,  and  at  another  time  was  there  with 
just  his  shirt  and  his  pajamas  on,  and  had  inquired  from  Macfarland 
if  the  defendant  was  in  his  own  room.  What  then  happened  is 
thus  recounted  by  the  defendant: 

"We  were  sitting  there,  laugblng  and  talking,  I  think  about  an  hour;  per- 
haps more  than  an  honr.  A  knock  came  at  the  door.  I  can  best  descilbe  it 
as  calling  it  a  nervous  knock.  The  chambermaid  started  to  get  up.  She  was 
fRnning  my  wife,  and  I  told  her  I  would  go  to  the  door.  I  went  to  the  door, 
and  opened  It,  and  Goodwin  stood  before  me.  He  made  some  remark:  'It  Is 
you  Is  it?*  or  'Damn  it,  it  is  you,'  and  struck  at  me;  and  I  think  he  grazed  my 
nose.  I  stepped  back,  slightly.  He  went  from  the  haU  in  the  direction  of  his 
room,  and  I  foUowed  him,  and  when  I  got  to  his  door— I  might  have  been 
slightly  hi  his  room,  slightly  outside.  I  might  have  been  upon  the  threshold. 
I  cannot  state.  When  I  got  there  he  was  eonftonting  me.  I  told  him,— I 
said,— 'Goodwin,  this  thing  has  got  to  stop.*  He  had  been  hounding  me  and 
my  wife  for  a  long  time.  She  had  never  encouraged  him  in  any  way.  She 
bad  done  nothing  at  aU  to  warrant  him  hi  persecuting  her.  I  complained  to 
the  landlord  of  him.  I  could  not  leave  there,  because  I  had  a  lease.  He  stood 
there  in  front  of  me.  He  raised  his  cuspidor  over  his  head.  I  heard  a'  voice 
behind  me,— my  wife's  voice:  'Look  out,  Burt!  Look  out,  BurtI  he  will  kiU 
you.'  At  the  time  he  had  this  held  so,  (illustrating,)  and  impulsively,  knowing 
that  I  was  armed,  drew  my  pistol,  and  shot  him.  ♦  ♦  •  By  the  Court: 
Question.  State  what  you  did  after  you  fired  the  shot  Answer.  I  hardly 
realised  what  had  happened,  at  the  moment.  When  I  next  looked  at  Goodwin, 
he  was  on  the  floor.  I  told  him  I  was  sorry  it  happened,  but  he  brought  the 
whole  thing  on  himself;  that  I  had  done  nothing  to  him;  I  had  never  sought 
him;  he  had  been  the  aggressor  from  the  beginning  to  the  end.  I  told  him  I 
would  go  at  once,  and  get  him  a  doctor,  and  send  him  assistance.  I  went 
from  there  to  my  room,  put  on  my  coat,  and  went  downstairs.  There  were 
three  parties  in  the  hall  at  the  tlmo^  I  think.  I  spoke  to  one  of  them,  and 
told  him  to  go  at  once  for  a  doctor  for  Goodwin;  that  he  was  hurt" 

In  this  testimony  defendant  was  corroborated  by  the  evidence  of 
the  two  women,  Evelyn  Oranville  and  Fanny  Romadne,  who  ckdm  to 
have  been  eyewitnesses  of  the  shooting. 

Appellant  insists  that,  notwithstanding  the  conflict  in  the  testi- 
mony, taking  it  in  its  entirety,  it  shows  that  the  jury  must  have  dis- 
regarded the  evidence  in  arriving  at  their  verdict,  and  must  have 
entirely  ignored  the  testimony  showing  that  the  defendant  acted  in 
self-defense.  We  cannot  assent  to  this  view,  because,  if  the  jury  had 
credited  the  evidence  presented  by  the  people,  and  the  inferences 
which  could  have  been  justly  drawn  therefrom,  they  might  well  have 
found  the  defendant  guilty  of  the  crime  of  murder  in  the  first  degree. 
How  far  the  people^a  evidence  was  destroyed  or  impaired  by  that  pre- 
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aented  by  tke  defendant,  we  shall  have  occasion  to  speak  of  wl 
have  disposed  of  the  exceptions  which  appellant  insists  presen 
errors  committed  on  the  trial  which  would  require  a  leyersal 
judgment,  irrespectiTe  of  the  question  of  the  verdict  being  c 
the  weight  of  evidence* 

The  exceptions  taken  in  the  cross-examination  of  the  defc 
as  a  witness  in  his  own  behalf,  with  respect  to  his  relations  ai 
duct  with  Evelyn  Granville  prior  to  his  man*iage,  were  ce 
within  the  discretion  of  the  trial  judge,  in  view  of  the  claim 
that,  in  resenting  the  insults  offered  to  his  wife,  he  was  justi 
calling  the  deceased  to  account,  and  that  the  encounter  wi 
deceased  which  resulted,  and  which  placed  defendant  in  apprel 
danger  of  great  bodily  harm  from  the  cuspidor  in  the  hands 
deceased,  justified  the  shooting,  as  an  act  of  self-defense.  Tb 
out  the  trial  the  prisoner  placed  great  stress  on  establishing  tl 
relation  between  him  and  Evelyn  Granville  was  that  of  husba 
wife;  and  it  was,  therefore,  competent  on  the  part  of  the  p» 
show  what  in  the  beginning  was  the  relation  between  these  ] 
in  view  of  the  admitted  fact  that  no  marriage  ceremony  ha 
been  performed  between  them  prior  to  the  shootii^,  and,  as  th 
tion  was  an  open  one,  whether  or  not  it  was  a  common-law  m^ 
or  a  meretricious  relation,  Uie  cross-examination  of  the  def( 
as  to  whether  such  relation  was  marital  or  meretricious,  was  e 
proi>er. 

Another  exception  rdied  upon  relates  to  the  introduction  of 
tograph.  The  record  shows  that  the  defendant  waa  hand 
photograph,  and  was  asked:  ^^uestlon.  la  that  a  just  picture 
man^ou  met  there?  Answer.  That  somewhat  resembles  him. 
photograph  was  then  offered  in  evidence,  and  was  objected 
^'incompetent.  Immaterial,  and  irrelevant."  It  cannot  be  se 
claimed  that  photographs  are  not  admissible,  because  the  vw 
mitting  such  evidence  is  founded  upon  the  same  principle  tl 
plies  to  diagrams  or  maps,  which,  upon  proper  proof  as  to  the! 
racy  and  correctness,  are  competent.  The  objection  made,  the 
that  it  was  incompetent,  immaterial,  and  irrelevant,  was  not 
objection.    As  said  in  Murphy  v.  People,  63  N.  Y.  595: 

*The  objection  was  general,  and  no  ground  of  objection  was  sped 
objection  had  been  taken  to  the  mode  of  proving  the  fact,  other  proo 
Iiave  been  given,  and  the  objection  been  obviated.  In  the  absoice  of  m 
tion  of  this  kind,  it  must  be  assumed  that  the  question  intended  to  b 
by  the  objection  made  was  as  to  the  competency  or  proof  of  the 
wtiich  the  question  related,  and  not  to  the  mode  of  proving  it  *  * 
nuthoHties  on  the  general  proposition  that  the  objection  now  taken 
have  been  spedflcally  made  on  the  trial,  in  order  to  be  available  on  ei 
decisive/* 

Other  errors  assigned  are  directed  to  propositions  of  law 
charge  of  the  learned  trial  judg«u  Considered  as  a  whole,  w( 
the  charge  was  a  fair  and  impartial  presentation  of  the  facts,  t 
upon  the  claims  of  the  prosecution,  tiie  defense  presented  by  tl 
oner,  and  the  law  relating  to  the  different  degrees  of  murder  an 
slaughter.    The  ^ceptions  were  few,  and  will  be  briefly  ref ei 

The  first  was  taken  to  the  rule  of  law  laid  down  by  the  jv 
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to  the  weight  to  be  given  to  evidence  of  good  character.  Any  error 
into  which  the  court,  in  its  charge,  may  have  fallen  in  this  respect, 
waB  entirely  cured,  when  its  attention  was  called  to  it,  by  charging 
the  very  request  asked  for  by  the  defendant's  counsel. 

The  court,  in  re6i>onse  to  an  inquiry  from  the  jury  upon  the  ques- 
tion of  intent,  said: 

"You  must  find  tk  design  to  kill.  It  is  only  proper  I  should  state  to  yon 
that  that  desUm  to  klU  may  be  found  from  all  of  the  surrounding  circum- 
stances. A  man  Is  presumed  to  intend  or  design  what  his  act  is  Uable  to  per- 
form. If  a  person  fires  a  pistol  into  the  body  of  another,  from  that  fact  alone 
the  jury  may  find  the  intent  You  must  find  the  intent,— the  design  to  kUl,— 
but  it  is  not  necessary  that  a  person  killing  another  should  annoimce  before- 
hand he  does  Intend  to-kiU.  In  order  for  you  to  find  that  intent,  you  must 
be  satisfied  from  all  the  surrounding  circuixistances.  The  act  itself,  the  way 
It  hi\8  been  committed,  the  weapon  that  is  used,  famlcfti  the  design  or  intent 
to  kin,  to  find  murder  in  the  second  degree.  Mr.  Howe:  WiU  your  honor  per- 
mit me  to  except  to  that  portion  of  your  charge,  and  I  ask  you  now  to  duu^re 
the  juiy*  in  response  to  their  question,  that,  if  they  have  any  seasonable  doubt 
of  Intent  to  kill,  they  should  not  convict  of  murder  hi  any  degree?  The  Court: 
I  ao  charge,  and  repeat,  as  I  hare  already  said  to  you.  you  can  find  that 
Intent  firom  the  nature  of  the  weapon,  and  the  manner  of  Its  use." 

The  exception  to  this  we  do  not  regard  as  well  taken;  for  all  the 
text  writers,  supported  by  the  decisions  of  our  court  of  appeals^  hold 
to  the  idew  that  the  intent  could  be  inferred  from  the  character  of 
the  act    Thus,  Bishop: 

"It  Is  a  rale  of  criminal  evidence  that  a  man  la  presumed  to  Intend  the 
natural,  necessaiy,  and  even  probable  consequences  of  what  he  intentionally 
doe&"    1  Bish.  Grim.  Law,  (7th  Ed.)  734. 

Bee,  also,  Btarkie,  Ev.  (10th  Ed.)  p.  848;  1  PhiL  Ev.  ""632;  People  y. 
Conroy ,  97  N.  Y.  77 ;  Foster  v.  People,  50  N.  Y.  609. 

It  will  thus  be  seen  that  the  exertions  taken  to  the  charge  of  the 
court  were  untenable,  and  the  two  propositions  requested  by  the  de- 
fendant were  charged. 

Certain  ezceptiona  taken  upon  the  cross-examination  of  a  witness 
for  the  defendant,  Fanny  Bomaine,  as  to  her  intimaey  with  Mrs.  Web- 
ster, and  her  opium  habits,  we  do  not  regard  as  good,  because  it  was 
competent,  upon  the  question  of  the  bias  (rf  the  witness,  to  show  her 
exact  relation  with  the  defendant's  wife,  and  the  fact  as  to  whether 
or  not  she  was  under  the  influence  of  opium  would  affect  to  some  de- 
gree the  wdght  to  be  attached  to  her  statement  of  what  occurred  at 
the  time  of  the  shooting.  It  was  a  matter  within  the  discretion  of 
the  judge,  ai^  we  do  not  think  that  in  this  instance  it  was  abused. 

The  most  serious  exceptions  presented  by  this  record  are  those  hav- 
ing reference  to  criticisms  made  during  the  progress  of  the  trial,  when 
the  learned  justice  was  passing  upon  the  admissibility  ot  the  evidence, 
and  the  introduction,  over  d^endant^s  objection,  of  evidmee  to  prove 
what  the  servant,  Fanny  Bomaine,  had  told  a  witness  with  respect 
to  going  to  Koster  ft  Bial's,  iajid  to  contradict  Fanny  Bomaine's  testi- 
mony as  to  the  extent  of  her  habits  in  taking  opium.  We  think  it 
clear  that  tliese  matteni  upon  which  the  witaess  Bomaine  was  cross- 
examined  were  ecdiateral  matters,  and  that,  under  the  rule^  by  her 
answers  given  upon  cross-examination  the  people  were  bound.  As 
said  in  Stokes  v.  People,  53  N.  Y.  178: 
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**Upon  croga-examlnatton  the  prosecution  had  the  right,  for  the  pn 
impairing  the  credit  of  the  witnesses,  to  ask  questions  as  to  those  c 
matters,  but,  having  asked,  and  obtained  answers,  must  abide  by  the 
given.    Other  witnesses  could  not  be  called  to  prove  such  answers  unt 

In  People  v.  Ware,  29  Hun,  473,  affirmed  92  N.  Y,  653,  it  is  e 

'*The  rule  upon  this  subject  has  frequently  been  made  a  matter  of  o 
tion  by  the  courts,  and  it  is  now  well  established  that  to  entitle  t 
interrogating  the  witness  in  this  manner,  by  way  of  cross-ezamin 
introduce  evidence  to  contradict  his  statements,  the  cross-ezaminati 
be  directed  to  a  material  inquiry  in  the  case,  or  to  evidence  estab 
hostile  or  unfriendly  bias  against  the  party  in  the  mind  of  the  wltnese 

See,  also,  Kirkpatrick  v.  Railroad  Co.,  79  N.  T.  243;  Cha] 
Brooks,  31  N.  Y.  87;  Carpenter  t.  Ward,  30  N.  Y.  243. 

We  think  this  rule  was  violated  by  admitting  this  evidence 
tradict  Fannj  Bomaine  on  collateral  matters,  involving,  a« 
the  question  whether  she  had  or  had  not,  weeks  prior  to  the  si 
slept  in  Mrs.  Webster's  apartment,  and  whether  i^e  had  not,  ^ 
lived  at  the  Percival,  been  in  the  habit  of  taking  opium,  and 
told  Mrs.  Wade  that,  if  she  was  deprived  of  opium,  it  would  1 
The  question,  however,  to  be  determined,  is  whether  this  was 
dicial  error.  The  Criminal  Code  requires  (section  642)^tha1 
hearing  the  appeal,  the  court  must  give  judgment,  without  re 
technical  errors  or  defects,  or  to  exceptions  which  do  not  af 
substantial  rights  of  the  parties."  The  witness  Bomaine  hs 
fled  to  the  taking  of  opium;  she  had  admitted  her  intimacy  w 
Webster;  and,  under  these  circumstances,  we  do  not  think  a 
ous  prejudice  resulted  to  defendant,  in  the  eyes  of  the  jury,  wi 
aware,  before  such  testimony,  of  the  fact  that  the  witness  i 
was  in  the  habit  of  taking  opium  during  all  the  time  that  i 
been  in  the  Percival  flats,  and  had  been  intimate  with  Mrs.  \ 
The  additional  drcumstanoe  about  Koster  &  Bial's  is  not 
enough  to  justify  a  reversal  of  the  judgment 

With  respect  to  the  comments  or  criticisms  of  the  learned 
which  it  is  claimed  were  made  during  the  entire  trial,  includ 
charge,  while  there  was  some  slight  justification,  growing  ou^ 
necessity  of  explaining  the  reasons  for  his  rulings,  we  thb 
were  carried  to  too  great  an  extent;  and  what  was  said  in  1 
of  Sindram  v.  People,  88  N.  Y.  202,  in  speaking  of  comment 
upon  testimony  in  the  charge  of  the  judge,  is  pertinent  here: 

**It  is  desirable  that  the  court  shotdd  refrain,  as  far  as  possible,  froi 
anything  to  the  jury  which  may  influence  them,  either  way.  In  pass! 
controverted  questions  of  fact;  and  perhaps  comments  on  the  eTiden 
be  carried  so  far  as  to  afford  ground  for  assigning  error." 

The  reason  assigned  by  the  judge  himsdf, — ^that  these  coi 
and  criticisms  were  reqnhred  to  explain  his  rulings, — couple 
was,  during  the  various  stages  of  the  case,  by  the  emphatic  stc 
of  the  court  that  the  jury  were  the  judges  of  the  controverte 
and  that  the  opinion  of  the  court  was  in  no  way  to  affect  lii 
think  destroyed  any  impression  which  otherwise  such  coi 
might  have  created  in  the  minds  of  the  jury  adversely  to  ti 
oner;  and  our  conclusion  is  that,  having  in  view  the  nile  lai 
for  our  guidance  by  the  Penal  Code,  we  should  not  resort  t 
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may  be  a  technical  error  for  the  purpose  of  reversing  a  judgment 
which,  upon  the  whole  cafie,  does  not  seem  to  do  any  injustice  to  the 
defendant. 

TJpon  the  entire  record,  we  think  it  apparent,  whatever  technical 
error  in  the  admission  or  exclusion  of  testimony  may  appear,  or  in 
the  comments  or  criticisms  made  by  the  judge  during  the  trial,  that 
it  cannot  be  contended  that  such  could  have  been  injurious  to  the 
rights  of  the  defendant,  in  view  of  the  fact  that  the  jury,  by  their 
verdict,  accepted  the  facts  as  presented  by  the  defendant  and  his 
witnesses,  according  to  them  full  faith  and  credence,  and  adopting 
the  most  favorable  view  possible  upon  such  facts.  If  we  give  little 
or  no  weight  to  the  pelbple'e  case, — which,  as  we  have  already  said, 
would  have  justified  a  verdict  of  murder  in  the  first  degree, — ^and 
consider  the  testimony  offered  by  the  defendant,  it  is  fairly  suscepti- 
ble of  but  one  conclusion,  and  that  consistent  with  the  verdict,  hold- 
ing the  defendant  guilty  of  at  leafit  manslaughter  in  the  first  degree. 
The  Penal  Code  (section  179)  defines  homicide  as  ''the  kilUng  of  one 
human  being  by  the  act,  procurement,  or  omission  of  another."  Sudi 
homicide  is  manslaughter  in  the  first  degree  when  committed  with 
a  design  to  effect  death,  "either  (1)  •  •  •  (2)  in  the  heat  of  pas- 
sion, but  in  a  cruel  or  an  unusual  manner,  or  by  means  of  a  dangerous 
weapon."  Section  189.  At  the  time  of  the  killing  the  defendant 
was  within  his  own  apartment^  within  the  precincts  of  his  own  home, 
where  he  had  a  right  to  be,  in  an  attitude  of  defense,  which  he  had  a 
right  there  to  assume  against  the  onset  of  defendant,  a  trespasser 
therein;  and  this  circumstance  alone  is  most  iM>tent  in  determining 
the  question  as  to  which  one  was  the  aggressor,  and  as  to  whether 
or  not  the  shooting  was  without  justification  or  excuse.  As  said  by 
the  learned  trial  judge  in  his  charge: 

"PresumiiiK  that  you  believe  Webster's  story,  Goodwin,  after  he  struck  the 
blow,  wanted  to  get  away.  He  did  not  stay  there  to  contluue  the  fight,  dis- 
pute, or  whatever  there  was,  If  there  was  any,  but  he  left,  and  retreated  to 
his  own  room.  It  Is  perfectly  evident  that  Webster  was  perfectly  safe  if  he 
stayed  where  he  wa8,^if  he  had  wished  not  to  take  the  law  Into  his  own 
hands.  If  any  crlroe  had  been  committed,  he  could  have  gone  to  the  poUce 
magistrate,  and  caUed  In  the  police.  He,  however,  did  not  stay  where  he  was; 
but  followed  Goodwin.  Ife  followed  Goodwin  to  his  own  room.  Goodwm 
went  into  his  own  room,  and  defendant  foUowed  him  to  the  doorway.  So  far 
as  It  appears,  Goodwin  was  unarmed,  and  being  hi  his  own  room',  he  was 
Justified  In  using  force  to  prevent  any  assailant  from  coming  to  his  room, 
and  assaulting  him  there.  Webster  wa^  armed  with  a  pistol.  Gentlemen,  I 
leave  It  to  you  to  say  who  was  the  assaUant,  and  who  was  acting  In  self- 
defense,— Goodwin,  with  nothing  but  a  cuspidor  tn  his  hand;  Webster  fol- 
lowing him  into  his  room  with  a  pistol  In  his  pocket  I  leave  it  to  you  to 
say  from  that  story,  as  told  by  Webster  himself,  whether  Webster  was  justi- 
fied In  taking  out  his  pistol  from  his  pocket,  and  killing  Goodwin,  without 
attempting  to  get  around  the  door,— the  side  of  the  door;  without  retreating; 
without  saying,  'Stop,  or  I  wm  fire;*  without  giving  him  warning.  Was  what 
be  did  necessary  to  protect  his  life  or  person  from  serious  injury?  If  you 
believe  that  it  was,  if  you*  believe  It  was  self-defense,  that  he  was  justified 
under  the  statute,  as  I  have  stated,  then  It  Is  your  duty  to  say  by  your 
▼erdlct  that  Webster  did  no  wrong  when  he  shot  and  killed  Goodwin,  and  he 
should  go  forth  a  free  man." 

TbAt  this  view  as  to  the  obligation  resting  upon  the  defendant 
to  avoid  the  necessity  of  taking  human  life  was  thus  correctly 
v.22N.T.s.no.5— 41 
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presented  to  the  jury  te  shown  when  we  consider  the  case 
ring  to  this  subject  Shortor  t.  People,  2  N.  Y.  195,  wh 
been  freqaentlj  referred  to,  and  cited  with  approval,  holds 
note:) 

"One  who  is  without  fault  himself,  when  attacked  by  another,  ma 
assailant,  if  the  circumstances  be  such  as  to  furnish  reasonable  gi 
apprehending  a  design  to  take  away  his  life,  or  to  do  him  some  gre 
hani),  and  there  is  also  reasonable  ground  for  belieying  the  danger  i 
that  such  design  will  be  accomplished,  although  it  may  afterwards 
that  the  appearances  were  false,  and  that  there  was  in  fact  no  sue 
nor  any  danger  that  it  would  be  accomplished.  But  this  principle 
Justify  one  in  returning  blows  with  a  dangerous  weapon  when  he 
with  the  naULi'd  hand,  and  there  is  no  reason  to  apprehend  a  deal 
him  great  bodily  barm.  Nor  wiU  it  justify  homicide  when  the  comb 
avoided,  or  where,  after  it  is  commenced,  the  party  can  withdraw 
in  safely  before  he  kills  his  adversary.*' 

And  in  People  t.  Sullivan,  7  N.  Y.  396,  it  is  said,  (headnote 

**Where  one  believes  himself  about  to  be  attacked  by  another,  and  1 
great  bodily  injury,  it  is  his  duty  to  avoid  the  attack,  if  in  his  power 
and  the  right  of  attack  for  the  purpose  of  defense  does  not  arise  unl 
done  everything  in  his  power  to  avoid  its  necessity." 

Section  205  of  the  Penal  Code  defines  ^jnstiflable  homicide 
as  applicable  to  the  ca^e  at  bar,  as  follows: 

'^Homicide  is  also  justifiable  when  committed  in  the  lawful  defeni 
slayer;  ♦  ♦  •  when  there  is  reasonable  ground  to  apprehend  a  < 
the  part  of  the  person  slain  *  *  *  to  do  some  great  personal  inju 
slayer,  •  •  •  and  there  is  imminent  danger  of  such  design  bein 
plished.    ♦    •    •" 

In  finding  the  defendant  gfullty  of  manslaughter  In  the  : 
gree,  the  jury  took  the  view  of  the  evidence  most  f^voraU 
fendant  They  accepted  his  story,  and  that  of  his  two  wi 
as  to  his  anger  being  aroused  by  the  complaints  of  Evely: 
ville;  by  the  immediate  presence  thereafter  of  the  deceasei 
door,  in  pmiEiuit  of  her;  by  the  blow  in  the  face  then  alleged 
been  received;  and  that,  on  following  the  deceased  for  tiie 
of  remonstrating,  he  was  greeted,  as  alleged,  by  a  corse  fi 
deceased,  who  stood  with  a  cuspidor  in  h^  hands, — ^which, 
insufficient  to  justify  defendant  in  entertaining  apprehen 
great  bodily  harm,  might  be  regarded  as  the  first  step  in  ai 
invited  by  a  man  who  had  insulted  a  woman  nnd^  his  prG 
— ^and  that  thus  heated  with  passion,  he  drew  his  revolv 
with  no  intent  to  kUl,  fired  at  the  deceased.  The  testimony 
that  the  deceased  was  the  pursued,  and  not  the  pursuer; 
had  retreated  into  a  place  where  he  had  a  right  to  defei 
self  against  the  further  pursuit  of  the  defendant;  that,  w 
defendant  stepped  uiK>n  the  threshold  of  tlie  abode  of 
ceased,  the  latter  was  standing  six  feet  away,  with  a  rail 
pldor,  which  the  jury  had  a  right  to  assume  was  an  attl 
defense  against  an  expected  attack  from  his  pursuer.  Even 
the  deceased  had  intended  to  throw  the  cuspidor,  this  cou 
been  avoided  by  stepping  one  side,  or  leaving  the  roooL 
stead  of  this,  and  without  making  any  effort  to  avoid  the 
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though  iB  his  power  to  do  fio«  the  defendant  took  from  his  pocket 
a  pistol,  which,  withoat  warning  or  intimation,  he  fired  into  the 
abdomen  of  the  deceased,  in  whose  hands  the  cuspidor  remained, 
still  nnthrown.  We  an^ree  with  the  counsel  for  the  people  that  the 
evidence  presented  by  the  defendant  was  not  sufficient  to  show  that 
the  shooting  was  done  in  self-defense  or  fai  reasonable  apprehension 
of  bodily  harm  which  could  not  be  avoided,  and  that  it  was  only 
by  taking  the  most  favorable  inference  from  the  testimony  of  de- 
fendant's own  witnesses  that  the  jury  reached  the  conclusion  that 
the  defendant  was  not  gnilty  of  murder  in  the  first  degree,  but 
was  guilty  only  of  manslaughter.  Had  the  defendant  been  con- 
victed of  murder  In  either  degree,  there  would  be  greater  force  in 
the  argument  made,  that  the  errors  pointed  out  were  prejudicial 
to  defendant 

It  is  this  conclusion  that  the  verdict  was  just,  and  the  convic- 
tion that  is  forced  upon  us,  from  a  reading  of  Ihe  evidence,  that 
the  defendant  should  not  entirely  escape  the  consequences  of  what, 
it  is  apparent  was  a  wanton  and  deliberate  killing  of  a  fellow  man, 
that  induces  us  to  disregard,  as  we  are  required  to  do,  the  technical 
errors  which  may  appear  in  the  record;  it  being  apparent,  upon  the 
testimony  here  produced,  and  from  the  character  of  the  verdict, 
that  such  errors  did  not  affect  the  *  substantial  rights  of  the  de- 
fendant. We  are  therefore  of  opinion,  in  accordance  with  the  sec- 
tion of  the  Criminal  Code  to  which  we  have  already  referred,  which 
requires  that  we  should  give  judgment  withoat  regard  to  tecfanttal 
errors  or  defects,  or  to  exceptions  which  do  not  affect  the  substan- 
tial lights  of  the  parties^  that  the  judgment  diould  be  afOrmed.  AH 
concur. 

(88  Hud,  05.) 

MBROANTIMS  NAT.  BANK  OF  CITY  OP  NEW  YORK  v.  CORN  BX- 

OHANGB  BANK. 

(Supreme  0>urt,  General  Term,  Flnt  Department    March  17,  1803.) 

Pbacticb— Sertinq  Complaint— Extbnbion  of  Time— Limitations. 

The  statutory  provision  allowing  judges  to  enlarge  the  time  within  whlcth 
a  proceeding  in  an  action  after  its  commencement  mnst  be  done  does  not 
authorize  an  order  allowing  a  plahitiff,  who  has  at  the  time  no  cause  of 
action  against  defendant,  to  postpone  indefinitely  the  service  of  complaint 
In  the  action  for  the  pm'i)ose  of  pi'eventlng  the  statute  of  limitation  from 
runnhig  against  some  cause  of  action  which  mi£^t  thereafter  be  determined 
to  exist   O'Brien,  J.,  dissenting. 

Appeal  from  special  term,  New  York  county. 

Actkm  1^  the  Mercantile  National  Bank  of  the  City  of  New  York 
against  the  Oom  Ezehange  Bank.  Defendant  appeals  from  an  order 
extending  indefinitely  the  time  for  serving  the  complaint.    BeversedL 

Argaed  before  YAJS  BRVS%  P.  J.,  and  CKBBIBN  and  FOL- 
LETT,  JJ. 

Flatt  A  Boivera,  (J.  1£  Bof^ers,  of  connsel,)  for  appeOant 
Charles  A.  Davison,  (S.  B.  Brownell,  of  connsel,)  for  respondent 
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VAN  BBUNT,  P.  J.  It  seems  to  be  conceded  that  the  plaintiff 
at  the  present  time  has  no  cause  of  action  whatever  as  against  the 
defendant;  and  this  action  was  brought  in  order  that  at  some  future 
time,  in  case  it  should  be  determined  that  a  cause  of  action  did  exist, 
the  statute  of  limitations  should  not  have  run  against  such  cause  of 
action.  We  are  not  aware  of  any  authority  upon  the  part  of  the 
court  to  extend  the  operation  of  the  statute  of  limitations.  It  is 
true  that  under  the  Code  the  court  or  a  judge  may  make  an  order 
enlarging  the  time  within  which  a  proceeding  in  an  action  after  its 
commencement  must  be  commenced  But  it  is  apparent  that  this 
power  was  not  given  to  the  court  for  the  purpose  of  defeating  the 
jurovisions  of  law  in  respect  to  the  limitations  of  actions.  In  this 
case  some  action  has  been  commenced,  but  nobody  knows  what  ac- 
tion, or  upon  what  claim,  or  founded  upon  what  facts;  and  the  result 
of  such  indefinite  extension  would  be  to  enable  tha  plaintiff  to  avail 
itself  of  ihe  cover  of  this  summons  served,  to  prevent  the  statute 
from  running  against  any  claim  for  any  cause  which  it  might  have 
against  the  defendant  By  not  serving  the  complaint,  such  a  result 
would  be  produced,  and  we  think  this  is  an  abuse  of  the  discretion 
which  is  confided  in  the  court  to  extend  the  time  within  which  a  pro- 
ceeding in  an  action  may  be  taken.  The  order  should  be  reversed, 
with  flO  costs  and  disbursements,  and  the  plaintiff  required  ta  serve 
his  complaint  within  a  reasonable  time. 

POLLETT,  J.,  conciir& 

CBEIEN,  J.  In  my  opinion,  the  court  had  the  power  to  make 
the  order  apx)ealed  from,  and  upon  the  facts  here  appearing  it  was 
properly  exercised    I  therefore  dissent 


CRAWFORD  V.  PRIOB. 

(Supreme  Court,  G^ieral  Term,  First  Department     March  17,  1893.) 

Affbal— Stbikii^o  Cause  fbok  Calendar— Unckrtifibd  Cabe« 

Where  a  case  on  appeal  to  the  {general  term  has  not  been  oertifled,  and 
the  papers  do  not  show  that  the  parties  have  stipulated  in  writing  that  the 
papers  are  copies  of  the  Judgment  roll  and  case,  the  appeal  wiU  be  stilcken 
from  the  calendar. 

Appeal  from  special  term,  New  York  county. 

Action  by  James  Crawford,  as  sole  trustee  and  executor  of  the  wDl 
of  Margaret  0.  Blixen,  against  Alfred  B.  Price,  to  recover  moneys  col- 
lected by  defendant,  as  decedent's  legal  adyiser,  for  sales  of  her  prop- 
erty and  for  rents.  From  a  judgment  dismissing  the  compLetint, 
plaintiff  appeals.    Cause  stricken  from  calendar. 

Argued  before  VANT  BBUNT,  P.  J.,  and  O'BBIEN  and  POL- 
LETT,  JJ. 

Edward  W.  Brenen,  (BUey  A  Miner,  of  counsel,)  for  appellant. 
Austin  E.  Pressinger,  for  respondent. 
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PER  CURIAM.  It  appearing  that  the  case  has  not  been  certified, 
and  the  papers  not  showing  that  the  parties  have  stipulated  in  writ- 
ing that  the  papers  are  copies  of  the  judgment  roll  and  case,  this  ap- 
peal was  improperiy  upon  the  calendar,  and  should  be  stricken  there- 
from. 

(68  Hun,  9.) 

BIOHARDSON  r.  HARTMANN. 

(Supreme  Gourt,  General  Term,  First  Department.    BCarch  17,  1883.) 

L  Record  on  Appbai/— Order  Denting  New  Trial. 

WHiere  the  record  shows  no  order  denyinjar  a  motion  for  a  new  trial,  its 
absence  is  not  supplied  by  the  motion  itself,  or  by  a  notice  of  appeal 
which  states  that  the  appeal  is  taken  firom  such  an  order,  as  weU  as 
from  the  Judgment;  and  the  only  questions  for  review  are  those  pi-esented 
on  appeal  from  the  Judgment,  including  exceptions  to  rulings  on  the  triaL 

8    DlSCHAKGB  OF  SERVANT— MEASURE    OF  DAMAGES. 

Where  a  person  employed  for  a  definite  time  is  wrongfuUy  discharged, 
and,  failing  to  find  other  employment,  goes  Into  business  for  himself,  he 
is  entitled  in  an  action  against  his  employer  to  have  his  damages  measiured 
by  tlie  amount  of  the  agreed  wages  he  was  prevented  from  earning  less 
tlie  profits  of  the  business  in  which  he  had  engaged.  Toplitz  v.  UUman, 
(Com.  PI.  N.  Y.)  20  N.  Y.  Supp.  863,  foUowed. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Charles  £L  Bichardson  against  Emil  Hartmann  to  re- 
cover damages  for  a  wrongful  discharge  from  plaLntiiTs  employment. 
From  a  judgment  entered  on  a  yerdict  in  faror  of  plaintiff,  defendant 
appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  (VBRIEN  and  POL- 
LETT,  JJ. 

Thomas  J.  McKee,  for  appellant 
William  H.  Sage,  for  respondent 

O'BBIEN,  J.  The  action  was  brought  to  recover  damages  by  rea- 
son of  the  unlawful  discharge  of  the  p^aintifiF,  who  was  employed  by 
the  defendant  as  his  manager  in  the  latter's  print  works  in  New 
Jersey.  The  contract,  which  was  in  writing,  provided  for  the  re- 
ceipt by  plaintiff  of  40  per  cent  of  the  net  profits  of  the  business, 
which  it  was  guarantied  should  not  be  less  than  |50  per  week.  The 
plaintiff  entered  into  the  defendant's  employ  on  May  1,  1890,  and 
continued  therein  until  August  16,  1890,  receiving  (there  being  no 

{)rofits)  150  a  week,  and  it  is  admitted  by  the  answer  that  on  the 
atter  date  he  was  discharged.  The  questions  thus  presented  were 
as  to  whether  or  not  the  discharge  was  wrongful,  and,  if  so,  the 
amount  of  plaintiff's  damages. 

With  respect  to  the  first  question,  upon  the  testimony,  it  was  i)ecul- 
iarly  one  of  fact,  and  so  regarded  by  counsel  for  the  defendant,  who 
neither  moved  to  dismiss  the  complaint  nor  asked  for  a  direction  in 
defendant's  favor,  and,  upon  the  submission  of  the  question  to  the 
jury,  it  was  decided  adversely  to  the  defendant.  Whether  such  ver- 
dict was  or  was  not  against  the  weight  of  evidence  is  not  presented 
for  review.    It  is  true  that  at  the  end  of  the  case  a  motion  for  a  new 
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trial  was  made;  but  no  order  denying  such  motion  was  entered,  and 
the  absence  of  such  an  order  is  not  supplied  by  the  motion  itself,  or 
by  a  notice  of  appeal  which,  by  its  terms,  states  that  the  appeal  is 
taken,  not  only  from  the  judgment,  but  from  the  order  denying  tlie 
motion  for  a  new  trial,  whereas  by  the  record  it  does  not  appear  that 
any  order  upon  such  motion  was  ever  entered.  Therefore  the  only 
questions  are  those  presented  on  an  appeal  from  the  judgment,  in- 
cluding exceptions  to  rulings  upon  the  trial. 

In  regard  to  the  damages  to  which  the  plaintiff  was  entitled,  the 
trial  judge  stated  the  rule  as  he  regarded  it^  and  no  exception  v^as 
taken  thereto;  but,  at  the  close  of  the  charge,  the  defendant  requested 
the  submission  of  one  proposition,  namely,  '^that,  by  entering  into 
business  for  himself,  the  plaintiff  abandoned  the  claim  thenceforward 
on  his  contract."  The  judge,  in  effect,  refused  to  charge  this  proposi- 
tion, by  saying  "that  he  would  not  charge  it,  but  would  leave  that  to 
the  jury;"  and  to  this  disposition  of  his  request  the  defendant  ex- 
cepted. In  determining  what  force  is  to  be  attached  to  this  request, 
it  is  to  be  remembered  that  the  plaintiff  testified  that,  having  unsuc- 
cessfully endeavored  to  get  employment  with  one  or  the  other  of 
the  only  three  print  works  in  this  country,  he  thereafter  went  into 
two  different  kinds  of  business  on  his  own  account,  in  both  of  which 
he  was  unsuccessful,  and  that  the  only  money  he  had  succeeded  in 
earning  since  his  discharge  was  about  1300,  resulting  from  his  em- 
ployment as  a  salesman  under  a  commission  in  some  doth  honse, 
where  it  would  appear  he  was  engaged  just  prior  to  and  at  the  tune 
of  the  triaL  The  question  whether  or  not  by  entering  into  business 
for  himself  plaintiff  abandoned  the  claim  upon  his  contract  is  not  a 
new  one.  It  has  been  recently  passed  upon  by  the  general  term  of 
the  court  of  common  pleas  in  tlie  case  of  Toplitz  v.  Ullman,  (Com.  PL 
N.  T.)  20  N.  T.  Supp.  863 ;  and  it  was  therein  held  that  a  person,  under 
contract  of  employment  for  a  definite  term,  wrongfully  discharged, 
who,  after  endeavoring  unsuccessfully  to  procure  other  employment, 
embarks  in  business  on  his  own  account,  is  entitled  to  have  his  dam- 
ages measured  by  the  amount  of  the  agreed  wages  he  was  prevented 
from  earning,  less  his  share  of  the  pofits  in  the  business  into  which 
he  had  entered.  We  are  satisfied  with  the  reasoning  of  that  case,  and 
it  would  serve  no  needful  purpose  to  go  over  the  ground  so  carefolly 
covered  by  that  case,  which  is  on  all  fours  with  the  case  at  bar.  As 
there  are  no  other  exceptions,  it  follows  that  the  judgment  appealed 
from  should  be  affirmed,  with  costs.    All  concur. 


CLARK  V.  CLARK. 

(Supreme  Court,  General  Term,  First  Department    March  17,  1893.) 

Datb  of  Decree— When  Changed. 

VHiere  a  decree  Is  dated  on  the  day  on  which  the  court  directed  Judg- 
ment to  be  entered,  such  date  ^iU  not  be  changed  to  the  day  on  whldi 
the  decree  was  made. 

Appeal  from  special  term,  New  York  county. 
Action  by  Martha  E.  Clark  against  Frederick  K  dark  to  set 
aside  a  certain  conveyance  from  plaintiff  to  defendant,  and  to  en- 
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join  defendant  from  asaertlng  rights  tmder  snch  conrejance.  Judg- 
ment for  plaintifE.  From  orders  denying  motions  to  vacate  the 
Judgment,  to  resettle  prior  orders,  and  to  cliange  the  date  in  the 
caption  of  the  decree,  defendant  appeals.    Affirmed. 

Argued  before  VA2J  BEIINT,  P.  J.,  and  O'BRIEN  and  FOL- 
LETT,  JJ. 

F.  K,  Clark,  in  pro  per.,  (Howard  T.  Marston  and  David  Eilau, 
of  counsel,)  for  appellant. 

Thornton,  Earle  &  Kiendls,  (Charles  M.  Earle,  of  counsel,)  for 
respondent. 

VAN  BETJNT,  P.  J.  It  is  claimed  that  the  judgment  enterc^d 
herein  exceeds  the  prayer  and  allegations  of  the  complaint  An 
inspection  of  the  complaint,  however,  shows  that  this  claim  is  en- 
tirely unfounded,  and  that  aU  the  relief  granted  in  the  decree  was 
prayed  for.  It  is  further  urged  that  this  action  was  brought  to 
quiet  title,  and  that  certain  allegations  necessary  to  such  an  action 
were  not  contained  in  the  complaint  in  question.  It  may  be  doubt- 
ful whether  any  such  question  can  be  raised  upon  this  appeal.  If 
the  allegations  in  the  complaint  were  insufficient,  it  was  the  duty 
of  the  defendant  to  demur  to 'the  same.  But  the  action  is  not 
founded  upon  any  such  theory.  It  was  a  bill  to  have  adjudged  null 
and  void  certain  instruments  which  had  been  given  by  the  plaintiff 
to  the  defendant,  and  to  enjoin  him  from  attempting  to  assert 
rights  by  reason  of  such  instrumentSi  and  that  is  all  that  was 
adjudicated.  The  order  appealed  from  denying  the  motion  to 
strike  out  portions  of  the  decree  should  be  affiled,  with  (10  costs 
and  disbursements. 

The  appeal  from  the  order  denying  the  motion  to  resettle  said 
order  is  also  equally  without  merit  The  question  as  to  the  right 
of  the  appellant  to  have  the  date  of  the  decree  changed  to  the 
time  when  it  was  made«  filed,  and  entered  does  not  possess  any 
greater  merit,  as  the  decree  was  dated  upon  the  day  upon  which 
the  court  directed  the  judgment  to  be  entered.  This  order,  there- 
fore, should  also  be  affirmed,  with  (10  costs  and  (disbursements.  AU 
concur. 


(68  Hun,  16L) 

MING  et  aL  ▼.  CORBIN* 

(Supreme  Court,  General  Term,  First  Department    March  17,  1S08.) 

Afpbal — Harmless  Errob— Submitting  Quebtion  op  Law  to  Jury. 

{Submitting  questions  of  law  to  the  Jury  Is  harmless  error  where  the  Jury 
decides  the  questions  correctly. 

Bale— Severable  Contract. 

Defendant  agreed  to  buy  from  plaintiff  $J,000  county  bonds  and  $5,000 
county  warrants  at  85  per  cent.  The  bonds  were  shipped  to  defendant, 
who,  finding  them  different  from  what  he  expected,  offered  to  take  them  at 
a  less  price,  which  offer  plaintiff  accepted,  but  defendant  paid  only  part 
of  the  amount  due  at  tlie  reduced  price.  Hdd,  that  the  contracts  for  the 
sale  of  the  bonds  and  of  the  warrants  were  so  severed  by  these  transac- 
tions that  plaintiff*s  faUure  to  deliver  the  warrants  did  not  relieve  defend- 
ant from  his  obligation  to  pay  the  balance  due  on  the  bonds.  ^  j 
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Appeal  from  circuit  oonrt,  New  York  county. 

Action  by  John  H.  Ming  and  Charles  K  Wells  against  Aust 
bin  to  recover  the  balance  due  on  certain  bonds  sold  by  plain 
defendant  Plaintiffs  obtained  judgment  Defendant  appeal 
firmed. 

This  action  was  broii£^t  to  recover  tlie  balance  due  on  the  purcha 
of  certain  bonds  of  tMe  par  value  of  $5,300,  issued  by  tlie  county  o 
&  Clarke,  in  the  territory  of  Montana,  and  sold  in  1872  by  the  plaintifl 
defendant  at  about  82  per  cent  In  March,  1872,  one  Sherwood  was 
ized  by  the  plaintiffs  to  sell  for  them  $5,000  of  the  bonds  of  the  oc 
Lewis  &  Clarke,  and  $5,000  of  territorial  warrants,  at  85  per  cent, 
did  sell  $5,000  of  each  kind,  at  that  rate,  to  the  defendant  She 
uuthprity  and  connection  with  the  affair  are  disclosed  by  the  letters  o 
0,  and  20, 1872,  and  the  tliree  telegrams  of  March  19th  and  20th,  same 

••Office  of  Austin  Oorbin,  170  Broadway. 

"New  York,  March  6 
•*Jno.  H.  Ming,  Esq.,  Helena,  Mont  Terr.— Dear  Sir:  I  have  an  opp 
to  place  a  limited  quantity  of  county  bonds  or  scrip  drawing  interest  i 
territorial  scrip.  Gould  use  five  thousand,  face  of  Co.  warrants,  at 
and  same  amt  territorial  at  86  cts.  Now,  don't  get  alarmed,  for  tl: 
comer,  but  simply  through  friendship.  I  am  enabled  to  place  above  i 
price,  and  if  you  have  same  or  portion,  and  wish  to  dispose  of  them, 
send  them  to  me,  and  I  win  handle  them  .for  you.    Guarantee  money. 

"J.  K.  O.  Sherwc 

''Helena,  Montana,  March  19, 
"Jas.  K.  O.  Sherwood,  care  Austin  Corbin,  170  Broadway,  N.  Y.  Olt] 
sell  five  each  bonds  and  territorial  warrants,  at  eighty-five  for  face  ai 
est,  and  give  you  two  hundred.    If  wanted,  telegraph. 

''J.  H.  Ming  & 
From  New  York,  dated  20th  March,  1872. 

'To  J.  H  Ming  &  Co.:    Send  them.   Draw  on  ma   Ten  days. 

''J.  K.  O.  Sherwc 
From  New  York,  dated  March  20.  1872: 

**To  J.  H.  Ming  &  Co.:  Send  bonds.  Cannot  use  warrants  unlet 
bonded  in  June.  J.  EL  O.  Shen 

"Helena,  Montana,  March  20, 
•*J.  K.  O.  Sherwood,  care  Austin  Corbin,  New  Yoric:  Your  two  te 
of  the  20th  are  at  hand.  We  will  sliip  $5,000  in  bonds  to-morrow  i 
we  were  unable  to  get  them  ready  for  to-night's  coach.  All  territor 
rants  issued  prior  to  Dec.  1st,  1871,  (under  which  head  ours  come,)  a 
bonded  in  June  at  12  per  cent  interest  but  from  the  tenor  of  youi 
dispatch  we  think  you  understand  this  fftct,  and  are  not  certain  whet] 
are  of  the  description  or  not  But  as  we  are  not  certain  about  it  we 
ship  till  we  hear  further  from  you.  As  a  matter  of  course,  we  cann< 
you  more  than  $100  for  sale  of  bonds  alone.  In  case  you  want  the  ^ 
yon  must  let  us  know.  The  bonds  will  reach  you  the  day  after  th 
comes  to  hand. 

"Very  truly  yours,  J.  H.  Ming  < 

The  foregoing  correspondence  was  all  between  the  plainlifte  and  Sb 
who  acted  for  both  Utlgauts.  After  the  date  of  the  last  letter,  SI 
loft  the  city  of  New  York,  and  the  subsequent  correspondence  was 
the  pri3icipals.  At  the  time  of  this  correspondence  tiie  usual  time 
transmission  of  letters  between  New  Yoi^  and  Helena  was  about  : 
When  the  lettor  of  March  20th  was  received  at  New  York  does  not 
but  probably  about  April  1st  April  9, 1872,  the  defendant  sent  the  £ 
telegram  to  the  plaintiflii: 
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'•New  York,  April  9th,  1872. 
**J.  H.  Ming  A  Oo.»  Helena,  Montana:    Send  the  five  thousand  territorial 
warrants.    County  bonds  not  yet  arrived.    Sherwood  gone.        A.  Oorbin.'* 

••White  Rlrer  Junction,  Vt,  April  18, 1872. 

"Messrs.  J.  H.  Ming  ft  Co.,  Helena,  Montana— Gentlemen:  About  six  weeks 
ago  I  negotiated  through  Mr.  J.  K.  O.  Sherwood  for  |5,000  L«wis  &  Clarke 
Co.  bonds,  and  a  like  amt  of  territorial  warrants  at  .85  on  prin.  and  accrued  in- 
terest. I  understood  that  the  L.  &  O.  were  such  as  I  had  had  before,— 15  per 
cent.  Never  knew  there  were  any  other.  Had  no  notion  they  were  12  per  cent, 
and  I  do  not  think  Sherwood  had.  On  Wednesday  last,  just  as  I  was  leaving  New 
York  for  New  England  on  business,  the  $4,300  came  from  you,  and  a  day  or 
two  before  $1,000  from  Phila.,  (without  any  advice  as  to  what  they  were,) 
making  together  $5,800.  I  was  astonished  to  find  that  they  were  12  per  cent., 
and  at  fli-st  thought  I  would  hold  subject  to  3^our  order,  and  write  you.  Of 
course,  they  were  not  so  good  hito  fully  7%  per  cent  as  what  I  supposed  1 
h:ul  purchased,  and  I  doubted  if  I  could  sell  them  at  all  to  cover  cost  On 
redoction,  however,  and  fearing  that  a  delay  might  work  some  inconvenience 
to  you,  I  determined  to  place  them.  If  possible,  and  at  best  rates  without 
los».  hold  funds  subject  to  your  order,  and  trust  you  to  make  the  tiling  satis- 
factoiT  when  the  'situation'  should  be  fully  understood.  Acting  upon  that,  I 
have  sold  them,  and  placed  to  your  credit  $4,400,  which  is  subject  to  your 
dbcck  on  me  at  sight;  and  I  liave  dii*ected  my  cashier  to  send  you  a  check 
book,  as  you  requested.  The  balance  of  $41.77  I  let  remain  open  until  I  hear 
from  you.  In  regard  to  the  interest,  I  don't  think  you  can  demand  it  after 
the  trade  was  made.  It  was  not  my  fault  (nor  yours)  that  the  bonds  were  not 
delivered,  but  my  advantat^e.  If  you  can  fairly  aii  Interest  of  me,  then  I 
must  hold  my  money  idle  in  N.  Y.  waiting'  for  them,  and  you  get  interest  on 
it.  Really,  I  have  never  paid  it,  nor  had  it  chargeil  on  any  bonds  coming  from 
there  heretofore,  and  don*t  believe  I  should  pay  anything  after  the  purchase 
was  concluded  by  telegraph.  If  fairly  chargeable,  then  I  should,  and  wUL 
Wc  will  settle  that  satisfactorily.  As  to  the  adjustment  of  this  matter  gen- 
erally, as  to  the  misunderstanding,  I  shall  leave  it  pretty  much  to  you.  You 
can  see  plainly  enough  that  the  bonds  are  worth  fully  $350  less  than  I 
expected,  and  I  have  finally  sold  them  for  only  enough  to  let  me  out  about 
even,  and  when  I  might  as  well  have  placed  other  securities  paying  me  at 
least  that  much  profit  I  do  not  know  that  it  is  anybody's  fault  that  the 
thing  was  not  better  understood.  Sherwood,  I  know,  did  not  speak  of  there 
being  12  per  cent.,  and  probably  did  not  know  it  I  did  not,  and  yon 
probably  supposed  we  bodi  did.  I  had  never  heard  that  any  Co. 
bonds  there  drew  12  per  cent  It  seems  to  be  a  very  'wide  misunder- 
standing,' without  anybody  being  particularly  to  blame;  and  under  all 
the  circumstances,  I  am  willing  to  do  my  part  to  harmonize,  so  that  ' 
no  one  will  be  very  much  the  loser,  and  all  be  content,  and  to  this 
end  I  will  say  that  If  you  will  discount  $100  from  the  amount  as  you  state 
It,  (including  the  doubtful  item  of  interest  $36.77,)  say,  $4,441.77,  less  $100.00,— 
making  net,  $4,341.77,— and  call  the  bonds  very  well  sold  at  that,  as  I  know 
they  are,  I  will  be  satisfied,  and  try  to  make  up  the  deficiency  on  something 
else.  I  would  not  give  one  cent  over  80  for  another  lot  of  the  same  kind.  Let 
me  know  if  I  am  not,  under  all  the  circumstances,  pretty  reasonable. 

"Yours,  truly,  A.  Corbhi. 

"I  received  your  letter  as  to  territorial  warrants,  and  ordered  them  for- 
warded (by  telegi-am)  some  days  ago." 

The  Wednesday  preceding  April  13th  was  the  10th,  on  which  date  the 
defendant  received  $4,300  of  the  bonds  of  the  county  of  Lewis  &  Clarke,  and 
a  day  or  two  before  that  $1,000  of  like  bonds,  as  will  be  seen  by  the  foregoing 
letter,  by  which  it  also  appears  that  there  was  a  misunderstanding  between 
the  contracting  parties  as  to  the  rate  of  Interest  borne  by  the  county  bonds. 
To  adjust  the  matter,  the  defendant  offered  to  credit  plalntlflfs  with  $4,341.77. 
In  the  usual  course  of  mail  this  letter  reached  the  plaintiffs  about  April  23d, 
who,  on  the  29th  of  the  same  month,  accepted  the  terms  offered  by  the 
defendant  in  his  letter  of  the  13th.  The  following  is  a  copy  of  the  plaintiff's 
letter:  ^  , 
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"April  29tl] 
"Mr.  Austin  Gorbin,  New  Toii^  City:  Your  fayor  of  April  13th,  i 
us  of  receipts  of  bonds  is  at  band.  They  were  a  long  time  on  the  r 
we  were  quite  anxious  concerning  them.  The  misunderstanding  a 
kind  of  bonds  we  offered  for  sale  we  regret,  and  we  certainly  sapp< 
Sherwood  and  yourself  were  posted  as  to  the  new  issue  of  bonds 
accordance  with  a  law  of  the  legislature  of  '71,  which  forbids  the  Issv 
bonds  hereafter  at  a  greater  interest  than  twelve  (12)  per  cent  Yo 
states  that  you  thlnlc  that  $4,341.77,  which  brings  the  bonds  down 
figure  of  about  81^.,  would  be  fair  for  all  concerned.  In  view  of 
that  Sherwood's  t^egram  stopped  the  shipment  of  territorial  waj 
portion  of  which  you  could  have  used  (as  it  afterwards  seemed)  to 
vantage,  and  that  the  transaction  was  conducted  by  you  without  ai 
we  accept  the  diange." 

-New  YoriL,  April  22d. 

"J.  H.  Ming  &  Co.,  Helena,  Montana:    I  have  sold  the  territorial  \ 

and  must  insist  upon  delivery.  A.  G 

"The  Ck>rbln  Banking  Ck>nipany,  115  Broadway. 

"New  YoA,  April  23d 
"Messrs.  J.  BL  Ming  &  Ck).,  Helena,  Montana— Gentlemen:  I  was  a  g 
surprised  to  gret  your  letter  of  the  10th  Inst,  yesterday,  and  I  Immedia 
giaphed  you  that,  as  I  had  contracted  tlie  sale  of  the  territorial  wa 
must  insist  upon  having  them.  I  purchased  the  bonds  and  warrants : 
Sherwood,  who  acted  under  your  t^egram.  The  bonds  were  understoo< 
per  cent  and  the  warrants  such  as  would  be  fundable  into  the  new  bon<! 
Sherwood  left  the  office,  and  not  knowing  where  to  reach  him,  I  dl 
you  that  the  bonds  must  be  fundable  wa^ants  to  meet  the  contrac 
wood  said  they  were,  but  I  wanted  to  be  sure  on  that  i>olnt,  and  tel< 
you  at  my  expense.  You  then  wrote  that  they  were  fundable,  but 
not  send  them  along  as  you  should  have  done.  On  receipt  of  your 
telegraphed  you  to  send.  I  took  the  12  per  cent  bonds,  and  made  i 
about  It,  notwithstanding  I  expected  to  have  and  purchased  15  i 
bonds.  I  was  bound  to  take  the  warrants  under  the  contract  with  B 
wood,  and  I  cannot  see  why  you  are  not  bound  to  deliver  them,  and 
consent  that  it  should  be  otherwise.  Yours,  truly,  A.  G 

••The  Gorbin  Banking  (Company,  115  Broadway. 

"New  York,  May  11 
"Messrs.  J.  H.  Ming  &  Go.,  Helena,  Montana— Dear  Sirs:   A  draft 
your  balance  was  presented  yesterday,  which  I  decline  to  pay.    I 
you  understand  the  reascm;  but  that  you  may  not  misunderstand  it 
this  to  say  that  I  consider  my  purchase  of  bonds  and  warrants  one, 
I  am  eatiUed  to  the  delivery  of  both,  and  do  not  now  propose  to  pay  t 
until  I  get  both.    I  have  examined  all  the  dispatches  and  your  lettc 
am  at  a  loss  to  conceive  on  what  grounds  you  can  decline  to  deliver 
ranta  Yours,  truly,  A.  G< 

•*The  Gorbin  Banking  Oompany,  115  Broadway. 

"New  York,  May  IStt 
"J.  H.  Mhig  &  Go.,  Helena,  Mon.— Dear  Sirs:  I  have  yours  of  the  2 
I  wrote  you  in  relation  to  the  warrants  (m  Saturday.  I  regret  exc 
that  we  should  have  any  difficulty  ^'ith  regard  to  these  warrants,  bi 
not  possibly  see  why  you  should  decline  to  deliver  them.  You  say  tl: 
wood's  telegram  stopped  the  shipment  of  the  warrants,  a  portion  of 
could  have  used  to  advantage.  Let  me  repeat,  I  bought  through  S 
$5,000  fundable  warrants,  believing  tliat  they  were  fundable.  On  th( 
of  a  letter  from  the  territorial  treasurer  soon  after,  I  learned  that  on 
tion  was  fundable.  Sherwood  not  being  here,  I  telegraphed  you  not 
unless  they  were  fundable.  It  is  not  possible,  it  seems  to  me,  that  y 
have  been  mistaken;  indeed,  I  have  your  letter  now  In  my  hand  of 
the  20th  of  March,  to  Mr.  Sherwood,  in  which  you  say  'that  all  territoi 


Digitized  by 


Google 


Sup.  Ct.]  MING  V.  OOBBIN.  651 

rants  Issued  prior  to  Dec.  1st,  1871,  (under  wbicb  head  onxs  come,)  are  to  be 
bonded  In  June,  at  12  interest,  but  from  the  tenor  of  your  2d  dispatch  we 
think  you  understood  tills  fact,  and  are  not  certain  ours  are  of  tliis  description 
or  not,  but  as  we  are  not  certain  about  it,  we  will  not  ship  until  we  hear  fur- 
ther from  you/  I  bought  fundable  warrants.  In  that  letter  you  expressly 
state  yours  are  of  that  character.  My  dispatch  to  you  not  to  ship  anything 
but  fimdable  warrants  must  be  construed  by  any  reasonable  man  that  funda- 
ble warrants  were  what  I  bought  I  wish  to  do  exactly  right  in  this  matter, 
and  not  require  anything  wrong,  but,  having  bought  the  warrants  fairly,  and 
contracted  for  their  sale  when  reduced  to  bonds,  I  consider  myself  entitled  to 
hiLve  them.  Yours,  truly,  ▲.  Gorbin." 

**If  your  draft  had  been  for  $3,000  or  $3,500,  it  would  have  been  paid,  but 
I  decline  to  pay  for  the  bonds  in  full  till  I  get  the  warrants." 

The  defendant  credited  the  plaintiffs  with  $4,341.77.  the  price  of  the  bonds 
as  agreed  on  in  the  letters  of  April  13th  and  29th,  and  June  ITth  paid  $3,500  on 
account.  This  action  was  brought  to  recover  the  balance,  $841.77,  for  which, 
with  interest,  the  plaintiflPs  had  a  verdict 

For  former  reports,  see  10  N.  Y.  Supp.  641,  and  19  N.  Y.  Supp.  580, 
Argued  before  VAN  BRUNT,  P.  J^  and  O'BRIEN  and  FOL- 
LETT,  JJ. 

William  J.  Kelly,  for  appellant. 

Morgan  &  Worthington,  (Charles  N.  Morgan,  of  counsel,)  for  re- 
8iK)ndents. 

FOLLETT,  J.  Sherwood  testified,  and  in  this  he  was  not  contra- 
dicts, that  the  plaintiffs  authorized  him  to  sell  bonds  issued  by  the 
county  of  Lewis  &  Clarke  of  the  face  value  of  (6,000,  and  warrants 
issued  by  the  then  territory  of  Montana  of  the  face  value  of  (6,000, 
at  86  per  centum,  and  that  he  did  agree  for  the  plaintiffs  to  seU  and 
therei^r  deliver  to  the  defendant  such  securities  for  |8,600.  This 
was  an  entire  contract,  and,  unless  modified,  the  plaintiffs,  not  hav- 
ing performed  it,  were  not  entitled  to  recover.  All  negotiations  sub- 
sequent to  tlie  original  contract  were  in  writing,  and  their  construc- 
tion and  legal  effect  were  questions  of  law  for  the  court;  but,  those 
questions  having  been  submitted  to  the  jury,  and  rightly  decided,  the 
fact  that  they  were  determined  by  the  jury  instead  of  by  the  court 
is  not  an  error  for  which  the  judgment  will  be  reversed.  Thompson 
V.  Roberts,  24  How.  233-240;  Miller  v.  Insurance  Co.,  2  E.  D.  Smith, 
268;  Cumpston  v.  McNair,  1  Wend.  457-463;  Pangburn  v.  Bull,  Id. 
345-352;  Hall  v.  Suydam,  6  Barb.  83-88;  People  v.  CNeil,  49  Hun, 
423,  4  N.  Y.  Supp.  119,  affirmed  112  N.  Y.  355,  19  N.  E.  Rep.  796;  1 
Thomp.  Trials,  §  1020.  We  think  the  correspondence  not  only  war- 
rants, but  compels,  the  conclusion  that  there  was  at  least  a  severance 
of  the  original  contract.  By  that  contract  the  plaintiffs  agreed  to 
sell,  and  the  defendant  to  purchase,  bonds  of  the  county  of  Lewis  ft 
Clarke  of  the  face  value  of  |5,000  for  85  per  cent.  Subsequently 
the  plaintiffs  delivered  bonds  issued  by  that  county  of  the  face  value 
of  16,300,  tor  which  the  defendant  refused  to  pay  86  per  centum,  be- 
cause they  bore  int^^est  at  the  rate  of  12,  instead  of  15,  per  cent 
However,  the  defendant,  by  his  letter  of  April  13th,  agreed  to  pay 
f4,341.77,  which  was  less  than  82  per  cent.,  which  proposition  the 
plaintiffs  accepted  by  their  letter  of  April  29th.  The  defendant  wrote 
to  plaintiffs  in  the  letter  of  April  13th  that  |4,400  of  the  price  agreed 
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on  was  placed  to  their  credit,  and  subject  to  their  check 
May  10,  1872,  the  defendant  refused  a  draft  for  the  full 
agreed  to  be  paid  for  the  bonds,  and  in  explanation  said,  i 
script  to  his  letter  of  May  13th,  that  if  the  plaintiffs  had  d 
f3,000  or  |3,500,  it  would  have  been  paid,  but  that  he  would 
for  tiie  bonds  in  full  until  the  warrants  were  received.  June 
defendant  paid  the  plaintiffs'  draft  drawn  for  (3,500  against 
of  the  bonds.  This  is  quite  inconsistent  with  the  position 
the  trial  that  the  original  contract  had  not  been  severed, 
the  f aDure  to  deliver  the  territorial  warrants  was  a  defense 
covery  of  the  purchase  price  of  the  bonds.  It  seems  to  us 
only  debatable  question  arising  out  of  the  corresiwndence  a: 
action  is  whether  that  part  of  the  contract  relating  to  the 
was  abandoned  or  rescinded.  The  decision  of  this  question 
ing,  as  it  did,  upon  the  construction  of  writings,  was  a  questi^ 
for  the  court,  but  which  the  court  was  not  asked  to  determi 
defendant,  by  his  answer,  did  not  set  up  the  failure  to  d€ 
territorial  warrants  as  a  defense  to  the  plaintiffs'  cause  c 
but  as  a  counterclaim;  and,  had  the  case  been  tried  upon  thi 
it  may  be  that  damages  would  have  been  allowed  him.  Bi 
trial  the  defendant,  by  his  counsel,  insisted  that  the  failure  1 
the  territorial  warrants  was  a  defense  to  the  action,  and  ask< 
verdict  be  directed  for  the  defendant,  and  also  that  the  c 
be  dismissed.  The  court  was  not  asked  to  rule  that,  if  the 
contract  had  been  severed,  the  plaintiffs  were  still  liable  in 
for  their  nonperformance  of  that  part  relating  to  the  territc 
rants,  which  should  be  set  off  against  the  price  agreed  to  be 
the  bonds.  Neither  was  the  court  asked  to  instruct  the  jury 
the  damages  sustained  by  the  defendant  by  the  nondelivei 
warrants,  and  set  off  the  amount  against  the  demand  of  the  ] 
The  defendant  insisted  that,  if  damages  were  sustained  by  i 
amounted  to  a  defense  instead  of  a  counterclaim,  and  so  he  i 
this  appeal,  and  we  see  no  way  of  affording  the  relief  which  i 
have  been  able  to  give  had  the  case  been  tried  upon  the  theo 
answer,  and  damages  denied  him. 
The  judgment  should  be  affirmed,  with  costs.    AH  concur. 


(68  Hud,  181.) 
ALBXANDBR  T.  DONOHOB  et  aL 

(Supreme  (^ourt,  Oeneral  Term,  First  Department    March  17, 

Judgment— Res  Judicata. 

In  an  action  to  set  aside  an  alleged  frandulent  conyejance,  wl 
tiff's  only  interest  is  that  of  a  stockholder  in  a  California  corporal 
appears  that  an  action  had  been  brought  in  California,  to  which  tt 
tion  was  a  party,  and  by  answer  and  cross  biU  sabstantiaUy  the 
gations  were  made  against  the  vaUdity  of  the  conveyance  as  are 
in  the  complaint,  the  California  Judgment  bars  plaintUTs  recoT 
as  a  stockholder,  he  has  no  independent  right  of  action. 

Appeal  from  special  term,  New  York  county. 
Action  by  Henry  Eugene  Alexander  against  Joseph  A.  ] 
Eugene  Kelly,  Mark  Brumagim,  John  X  McEwen,  John  A. 

Digitized  by  VjOOQIC 


Sup.  Ct.]  ALEXANDER   V.  DONOHOE.  653 

John  M.  Brnmagim,  the  Mariposa  Land  &  Mining  (Company  of 
California,  the  Mariposa  Land  &  Mining  Company  of  New  York,  the 
Mariposa  Company,  and  the  Farmers'  Loan  &  Tmst  Company,  to  set 
aside  a  contract  and  fraudulent  conveyance.  From  a  judgment  of 
dismissal,  plaintiff  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOL- 
LETT,  J  J 

E.  C.  Perkins,  for  appellant 

Martin  &  Smith,  (F.  R.  Coudert,  of  counsel,)  for  respondents. 

VAN  BBUNT,  P.  J.  It  will  be  impossible  within  the  reason- 
able limits  of  an  opinion  to  rehearse  all  the  evidence,  conclusions 
of  fact,  and  conclusions  of  law  set  out  in  the  154  pages  of  the  com- 
plaint herein.  A  dismissal  of  such  complaint  having  been  had  be- 
fore the  taking  of  testimony,  the  only  question  presented  is  whether, 
upon  all  the  allegations  contained  in  the  comjdaint,  the  plaintiff 
shows  any  right  of  recovery.  Upon  the  trial  the  plaintiff,  having 
desired  to  amend  his  complaint,  as  a  condition  of  such  amendment 
was  obliged  to  and  did  include  therein  a  judgment  roll  in  an  action 
in  the  courts  of  California,  and  it  appears  to  have  been  held  by  the 
court  below  that  this  judgment  was  a  bar  to  the  plaintiff's  recov- 
eiy.  It  wUl  be  necessary,  therefor^  only  to  advert  to  so  much  of 
thifl  voluminous  complaint  as  will  serve  to  illustrate  the  position 
of  the  plaintiff  in  respect  to  the  defendants  in  the  action  in  Cali- 
fornia, In  order  that  it  may  be  detennined  whether  or  not  the 
ruling  in  the  court  below  should  be  upheld.  The  plaintiff  herein 
brings  this  action,  as  he  states  in  his  complaint^  on  behalf  of  him- 
self and  all  others  who,  as  stockholders  of  the  defendant  herein 
the  Mariposa  Land  &  Mining  Company  of  California,  are  assignees 
of  and  successors  to  the  original  holders  of  the  Mariposa  trust  oer- 
tiflcates  and  first  preferred  stock,  and  other  stocks  of  the  defendant 
the  Mariposa  Company,  under  a  trust  deed  dated  April  25, 1868,  and 
holders  of  the  stock  of  the  defendant  the  Mariposa  Land  &  Mining 
Company  of  New  York,  and  of  and  to  all  right,  titie,  and  interest 
of  the  said  original  holders  in  and  to  the  Mariposa  estate  in  said 
complaint  described,  and  who  have  accepted  stock  of  the  defendants 
the  Mariposa  Land  &  Mining  Company  of  New  York  and  the  Mari- 
posa Land  &  Mining  Company  of  California,  under  the  circumstan- 
ces thereinafter  described,  who  are  similarly  situated  with  the  said 
plaintiff,  and  who  should  come  in  and  take  part  in  and  contribute 
to  the  expenses  of  this  action.  Upon  the  argument  of  the  appeal 
it  was  adnutted  by  the  counsel  for  the  appellant  that  the  issues 
litigated  in  the  California  action  were  substantially  the  same  as 
those  presented  herein.  But  it  is  claimed  that  the  plaintiff,  having 
been  the  owner  of  certain  Mariposa  trust  certificates,  which  he 
had  exchanged  for  certain  stocks  of  other  corporations  in  ignorance 
of  the  frauds  alleged  in  the  complaint  perpetrated  upon  him, 
is  by  reason  of  such  fraud  entitied  to  a  return  of  these  certificates, 
and  is  in  equity  entitied  to  maintain  this  action  as  such  certifi- 
cate holder;  and  that  the  plaintiff  and  those  similarly  situated 
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are  to  be  regarded,  not  aa  stockholders  of  the  new  companies, 
which  will  be  hereinafter  mentioned,  but  simply  as  holders  of  the 
original  Mariposa  tmst  c^dficates.  It  seems  somewhat  doubtful 
whether  this  action  was  commenced  ui>on  any  such  theory,  in  view 
of  the  allegation  contained  in  the  complaint  that  ^the  plaintiff  did 
not  apply  to  the  defendant  colorations  (viz.  the  Mariposa  Land  & 
Mining  Company  of  New  York  and  the  Mariposa  Land  A  ^fining 
Company  of  California)  nor  to  the  said  trustees  (being  the  trustees 
of  such  corporations)  to  induce  them  to  bring  actions  to  set  adde 
the  aforesaid  fraudulent  contracts  and  conveyances,  nor  to  remove 
the  cloud  on  the  title  to  the  Mariposa  estate,  caused  thereby,  etc, 
for  the  reason  that  the  trustees,  directors,  and  officers  of  said  corpora- 
tions, and  a  majority  of  the  trustees,  have  either  been  parties  to 
the  said  fraudulent  acts,  etc.,  or  have  been  fraudulently  and  improvi- 
dently  consenting  thereto;  and  it  would  be  a  useless  form  to  request 
them  to  take  action  for  tiie  protection  and  enforcement  of  the  rights 
of  this  plaintiff  and  of  those  similarly  situated,  and  this  plaintiff 
and  those  similarly  situated  with  him  are  afraid  and  unwilling  to 
entrust  the  conduct  of  this  suit,  or  of  any  similar  gait,  to  them,  or 
to  any  of  them,  whose  acts  are  sought  to  be  impeached,  and  should 
not  in  equity  be  compelled  to  do  so."  This  aflegation  te  only  con- 
sistent with  the  theory  that  at  the  time,  at  least,  of  the  fling  of  this 
bill  the  plaintiff  was  seeking  to  enfbrce^  as  a  stockholdfasr  of  these 
two  companies,  rights  of  these  corporations  against  those  who  had 
been  fraudulently  conspiring  against  such  rights. 

But  it  would  appear  that  it  is  now  sought  to  mauitain  this  action 
upon  a  different  ground.  It  must  be  conceded  that  if  plaintiff, 
as  a  stockholder  of  the  Mariposa  Land  A  Mining  Company  of  Cali- 
fornia, is  seeking  to  obtain  any  relief  as  againcrt  the  alleged  fraudu- 
lent acts  of  some  of  these  defendants,  the  judgment  in  Ca&f otnia  is  a 
bar  to  the  action  now  before  this  court.  That  action  in  Calif omia 
was  brought  by  one  of  the  defendants  in  this  action  for  the  foreclo- 
sure of  a  mortgage,  the  validity  of  which  is  assailed  in  this  action. 
The  Mariposa  Land  &  Mining  Company  of  California  and  a  subse- 
quent incumbrancer  were  made  parties  to  that  action,  and  by  an- 
swer and  cross  bill  substantially  the  same  aflegations  wei^  made 
against  the  validity  of  that  instrument  as  are  contained  in  the  com- 
plaint in  this  action.  The  result  of  the  trial  of  the  issues  in  CaU- 
fomia  was  a  defeat  of  the  claim  of  the  invalidity  of  the  mortgage^ 
and  the  establishment  of  the  rights  which  are  assailed  in  tills  action. 
There  is  no  pretense  or  allegation  contained  in  this  complaint  that 
such  judgment  was  collusive  or  fraudulent;  but  it  is  alleged  that  cer^ 
tain  facts  were  not  presented  to  the  court  in  California  which  might 
have  been  established;  and  that  certain  parties  were  not  made  de- 
fendants in  that  action,  and  that  certain  rights  were  not  cut  off 
therein;  all  of  which  depend  upon  the  question,  whidi  has  hei^tofore 
been  suggested,  as  to  whether  the  plaintiff  can  maintain  this  action  as 
the  equitable  holder  of  the  original  Mariposa  trust  certificates.  It 
will  be  necessary  in  order  to  determine  this  proposition  to  esaodne 
briefly  the  general  allegations  of  the  complaint  It  is  alleged  that 
the  defendant  the  Mariposa  Company  was  a  corporation  duly  cft^ 
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^anized  in  the  year  1868  under  the  laws  of  the  state  of  New  York 
for  the  purpose  of  holding  and  operating  mining  property  in  the 
-state  of  California,  referred  to  as  the  'TtfaripoBa  Estate.**  That  the 
•defendants  Eugene  Kelly  and  Joseph  A.  Donohoe  were  copartners 
in  business  in  the  city  of  New  York  under  the  firm  name  and  style  of 
Kelly  &  Co.,  having  also  a  place  of  business  in  the  city  of  San  Fran- 
-cisco,  CaL,  under  the  firm  name  of  Donohoe,  Kelly  &  Co.,  Kelly  resid- 
ing in  New  York  and  Donohoe  residing  in  San  Francisco.  That  prior 
to  the  25th  of  April,  1868,  the  defendant  the  Mariposa  Company  was 
the  equitable  owner  and  in  possession  of  a  certain  tract  of  land  in 
the  county  of  Mariposa,  and  state  of  California,  known  as  *TLas  Mari- 
posas  Estate,**  containing  70  square  miles  of  land,  upon  which  there 
were  extensive  and  valuable  mines  of  gold  and  other  minerals.  Cou- 
pon bonds  of  the  said  Mariposa  Company,  payable  to  bearer,  and 
l>earing  interest  at  7  i)er  cent,  per  annum,  ux)on  which  it  was  in  default, 
were  then  outstanding,  secured  by  the  company's  mortgage  upon  the 
estate,  and  the  company  had  the  usual  accompaniment  of  a  floating 
-debt  and  preferred  and  common  stock.  The  defendant  John  W. 
Bmmagim  held  the  legal  title  to  the  estate,  which  legal  title  had 
been  acquired  for  account  of  his  brother,  the  defendant  Mark  Brum- 
agim,  at  a  cost  to  said  Mar^  Brumagim  of  the  sum  of  f300,000  or 
thereabouts,  and  was  then  owned  by  said  Mark  Brumagim,  though 
in  the  name  of  John.  That  on  said  25th  of  April,  1868,  the  said  John 
Bmmagim  conveyed  the  said  Mariposa  estate  to  certain  trustees  upon 
certain  trusts  mentioned  in  said  deed,  and,  among  other  provisions 
in  said  deed,  it  was  provided  that  said  trustees  should  issue  and  de- 
liver certificates,  referred  to  in  said  deed  as  ^^ariposa  Certificates,** 
to  an  amount  not  exceeding  in  the  whole  |4,000,000  of  principal,  to 
sach  of  the  holders  of  the  preferred  stock  of  the  Mariposa  Company 
and  to  such  of  the  creditors  of  said  company  upon  bonds,  judgments^ 
or  otherwise,  as  the  said  trustees  might  elect,  upon  transfer,  assign- 
ment, and  delivery  to  said  trustees  by  said  preferred  stockholders  and 
credi1x)rs  to  whom  such  certificates  should  be  issued  of  an  amount  ei- 
ther of  preferred  stock  or  of  indebtedness  of  said  Mariposa  Company 
equivalent  to  the  par  value  or  principal  of  such  Mariposa  certificates, 
and  upon  the  payment  in  cash  to  said  trustees  by  the  parties  receiving 
such  certificates  of  such  amount  as  said  trustees  of  the  Mariposa  es- 
tate diould  see  fit  from  time  to  time,  or  in  respect  to  each  transac- 
tion, to  prescribe  and  exact,  i)rovided  that  such  amount  of  cafih 
should  not  be  less  than  10  per  cent  upon  the  par  value  of  such  of 
said  certificates  as  should  be  issued  in  exchange  for  bonds  or  other 
indebtedness  of  the  company  other  than  judgments,  and  30  per  cent. 
in  cash  upon  the  i)ar  value  of  such  certificates  as  should  be  issued  in 
exchange  for  judgments  against  said  company  or  of  preferred  stock 
of  Miid  company;  which  agreement  also  contained  certain  provisions 
in  regard  to  the  disposition  of  the  cash  thus  received.  The  com- 
plaint then  allies  that  the  holders  of  the  bonds  of  the  Mariposa 
Company  and  its  other  creditors  and  stockholders  availed  themselves 
to  a  very  large  extent  of  the  privileges  of  said  trust  deed,  and  ex- 
changed their  bonds  and  debts  and  stocks  for  the  Mariposa  trust  cer- 
tificates; and  that  in  this  month  certificates  were  issued  and  became 
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outstanding  to  the  amount  of  |4,000,000  or  thereabouts,  ; 
was  i>aid  as  assesBments  or  percentages  on  said  exchange 
ties  the  sum  of  |700,000  or  thereabouts.  The  complaint 
tains  allegations  as  to  the  liquidation  of  portions  of  the 
ness  above  referred  to,  and  as  to  a  scheme  upon  the  part 
and  Donohoe  and  John  W.  Brumagim  to  obtain  the  title  to 
erty  by  fraudulent  concealment  of  proceedings  in  referei 
collection  of  taxes  from  the  majority  of  the  trustees  in 
deed  and  from  the  certificate  holders  and  others  interest 
Mariposa  Company,  which  resulted  in  the  sale  of  the  pre 
taxes,  and  a  purchase  of  the  same  in  the  interest  of  Kell^ 
hoe;  and  also  aUegations  as  to  the  proposed  sale  by  the  tn 
der  the  trust  deed,  and  to  an  attempt  to  redeem  the  prop^t^ 
tax  sales.  The  .complaint  also  alleged  that  the  plaintiff  \h 
holder  in  March,  1870,  of  100  sh£u*es  of  the  first  preferred  st 
original  Mariposa  Company,  and  that  in  April,  1870,  he  ] 
in  the  open  market  |10,000  of  Mariposa  trust  certificates. 

It  is  further  alleged  that  on  the  8th  day  of  June,  1871, 
posa  Land  &  Mining  Company  of  New  York  was  duly  inc 
for  the  lilce  purpose  and  object  as  the  original  Mariposa 
the  certificate  of  incorporation  fixing  the  amount  of  tt 
stock  at  115,000,000,-96,000,000  of  preferred  and  $10,000,01 
mon  stock, — ^and  that  it  was  proposed  that  this  stock  she 
sued  in  exchange  for  the  trust  certificates  and  for  the  sec 
the  original  company,  upon  certain  terms  and  conditions,  t 
upon  which  the  holders  of  trust  certificates,  including  i 
tiff,  exchanged  their  former  holdings  of  certificates  and  sto 
new  stock,  paying  large  sums  of  money  for  tiie  supposed 
That  tiie  exchange  to  the  plaintiff  was  made  on  the  17th  < 
ber,  1871,  he  paying  $500  in  cash,  and  receiving  a  certificat 
shares  of  the  said  company's  preferred  stock;  and  that  : 
1873,  the  holding  of  stock  of  the  plaintiff  in  the  Mariposi 
Mining  Company  of  New  York  amounted  to  280  shares;  ai 
the  way  above  stated,  on  or  before  the  30th  of  January, 
new  company  became  possessed  of  a  large  number  of  Msuri] 
certificates  and  Mariposa  first  preferred  stock.  The  compl 
contains  various  allegations  of  fraudulent  conduct  on  tib 
Kelly  &  Donohoe,  by  whom  claims  were  preferred  against  i 
erties  without  any  foundation  in  fact;  and  that  under  th 
California  for  the  organization  of  corporations  for  the  p 
owning  and  operating  mines  within  said  state  assessments 
made  by  corporations  upon  the  holders  of  its  stock  for  moi 
used  in  conducting  the  mining  operations  and  paying  the 
ness  of  the  corporation,  which  power  did  not  exist  in  tin 
New  York;  and  that,  in  order  to  avail  himself  of  this  furl 
of  raising  money,  the  defendant  Mark  Brumagim,  in  or  i 
month  of  Nov^nber,  1874,  caused  the  incorporation  of  the  < 
the  Mariposa  Land  &  Mining  Company  of  California,  with 
levy  assessments  on  its  shareholders  as  above  described; 
(m  the  16th  of  November,  1874,  the  Mariposa  Land  &  Mil 
pany  of  New  YcHrk  executed  and  delivered  to  the  Maripoa 
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^fining  Company  of  California  a  deed  or  deeds  purporting  to  be  of 
the  Mariposa  estate,  in  exchange  for  the  entire  capital  stock  of  the 
California  Company,  to  be  distributed  and  delivered  share  for  share 
to  and  for  the  holders  of  the  capital  stock  of  the  New  York  company 
in  exchange  therefor,  and  in  further  consideration  of  the  assumption 
by  the  California  company  of  the  debts  of  the  New  York  company, 
and  of  all  claims  against  the  trustees  of  the  aforesaid  trust  deed  of 
April  25, 1868.  That  in  said  month  certificates  for  the  entire  capital 
stock  of  the  California  company  were  delivered  to  the  New  York  com- 
pany, and  in  the  year  1875  tiie  plaintiff  surrendered  his  said  250 
shares  of  stock  of  said  New  York  company  to  the  California  com- 
pany, and  received  in  place  thereof  250  shares  of  the  capital  stock  of 
said  California  company,  upon  which  stock  the  plaintiff  has  paid  in 
to  said  California  company  divers  assessments. 

The  complaint  then  alleges  that  in  the  close  of  the  year  1875 
said  Kelly  and  Donohoe  were  without  other  hold  upon  the  Mariposa 
estate  for  the  collection  out  of  it  of  the  balance  of  their  alleged 
claims  than  the  possession  by  way  of  pledge  of  some  50,000  shares 
by  the  New  York  company,  whose  officers  claimed  to  have  conveyed 
the  entire  estate.  That  thereupon  two  plans  were  formed  for  the 
better  insuring  the  collection  of  said  alleged  balance  out  of  said 
estate, — one  devised  and  favored  by  Kelly,  and  one  devised  and 
favored  by  Donohoe.  Various  proceedings  were  had  by  said  Kelly 
and  Donohoe,  and  in  January,  1873,  said  Donohoe  caused  the  Mari- 
posa estate  to  be  bid  in  under  the  name  of  his  agent  at  a  sheriff's  sale 
under  execution  to  enforce  judgments  theretofore,  and  in  December, 

1874,  obtained  against  the  New  York  company,  the  said  purchase 
being  made  for  the  joint  benefit  of  Kelly  and  Donohoe^  and  the 
purc'hase  price  being  furnished  and  paid  by  said  firm  of  Eugene  Kelly 
&  Co.,  of  New  York.  That  Donohoe  purchased  certain  judgments 
against  the  New  York  company,  and  also  caused  the  estate  to  be 
bought  in  on  a  sale  for  taxes  of  the  previous  year.     That  in  June, 

1875,  said  Kelly,  having  abandoned  his  own  plan  in  favor  of  the 
scheme  devised  by  Donohoe,  thereafter  united  with  said  Donohoe 
in  attempting  to  perfect  the  title  of  the  Mariposa  estate  on  such 
temis  and  conditions  as  would  best  insure  the  collection  out  of  said 
estate  of  the  balances  claimed  by  Kelly  and  Donohoe  against  said 
Brnmagims,  and  in  pursuance  of  said  scheme,  in  said  June,  and  be- 
fore the  expiration  of  the  time  allowed  by  law  for  redemption  from 
said  judgment  sales  and  sales  for  taxes,  said  Kelly,  as  president 
and  secretary  of  the  New  York  company,  and  one  Stilwell,  claim- 
ing to  act  as  stockholder  of  the  New  York  company,  and  on  behalf 
of  certain  other  stockholders,  executed  a  certain  agreement,  and  said 
Donohoe,  in  July,  1875,  and  before  the  expiration  of  the  ttme  aUowed 
by  law  for  the  redemption  from  such  judgment  sales  and  sales  for 
taxes,  executed  an  agreement  in  California  by  and  with  the  presi- 
dent and  secretary  of  the  California  company  in  the  name  of  said 
company.  By  the  first  of  these  agreements  it  was  provided  that 
Kelly  should  surrender  to  the  California  company  certain  certificates 
of  common  and  preferred  stock  of  the  New  York  company  and  cer- 
tain canceled  Mariposa  trust  certificates  and  a  note  of  John  W. 
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Brnmagim  for  1103,515^9,  gold,  held  by  him,  upon  certain  payments 
being  made.  By  the  second  agreement,  after  reciting  the  pm-chase 
by  Donohoe  at  sheriff's  sale,  and  the  ownersliip  of  certain  judgments 
purchased  by  Donohoe,  and  that  the  California  company  was  without 
means  to  redeem  the  property  from  said  sale  or  to  pay  the  judgments 
against  the  New  York  company,  and  that  it  was  important  to  the 
California  company  to  secure  prompt  settlement  of  certain  litiga- 
tions pending,  and  that  it  "v^as  desirous  of  having  the  said  premises 
conveyed  to  it  immediately  after  the  sheriff's  deed  should  be  exe- 
cuted and  delivered,  and  to  give  to  Donohoe  a  mortgage  for  the 
purchase  money,  it  was  agreed  by  the  California  company  to  pur- 
chase from  Donohoe  the  right,  title,  and  interest  in  and  to  the  said 
property,  and  to  pay  him  therefor  the  price  therein  named;  and 
simultaneously  with  such  conveyance,  for  the  purpose  of  securing 
payment  to  said  Donohoe  of  such  purchase  price,  the  California 
comx)any  agreed  to  execute  and  deliver  to  him  certain  promissoiy 
notes,  seven  in  number,  the  first  note  payable  in  six  months,  and  the 
last  notes  in  24  month^  each  of  which  notes  should  be  conditioned 
that,  if  default  should  be  made  in  payment  of  the  principal  and 
interest  of  any  of  the  notes,  or  any  part  thereof,  and  such  default 
should  continue  for  the  period  of  30  days,  then  the  whole  principal 
sum  and  interest  should  be  due,  and  all  the  notes  should  be  deemed 
to  be  and  should  immediately  thereupon  become  due  and  payable; 
and  to  secure  the  payment  of  said  notes  the  California  company 
agreed  to  execute  and  deliver  to  Donohoe  a  mortgage  upon  its  prop- 
erty; and  that,  in  pursuance  of  this  agreement,  on  the  2d  of  August^ 
1875,  the  notes  and  mortgage  were  executed  by  the  California  com- 
pany, and  delivered  to  the  defendant  Donohoe.  The  complaint 
then  alleges  that  certain  of  the  notes  were  given  to  pay  for  money 
furnished  by  the  firm  of  Kelly  &  Co.  at  said  judgment  and  tax  sales, 
together  with  interest  thereon.  That  certain  other  of  the  notes 
were  given  to  cover  and  provide  for  the  note  of  Brumagim,  \*itli 
interest,  and  other  of  the  notes  to  pay  for  an  amount  claimed  by 
Kelly  to  be  due  from  Mark  Brumagim  and  for  counsel  fees  of 
Kelly's  counsel  in  New  York,  and  that  said  notes  were  without  con- 
sideration, and  that  the  New  York  company  had  never  ratified  the 
arrangement  with  Donohoe,  nor  was  there  any  valid  authorization 
or  ratification  by  the  California  company;  and  that,  after  the  execu- 
tion and  delivery  of  said  promissory  notes  and  mortgage  by  the  said 
California  company  to  said  Donohoe,  such  company  was  put  into 
possession  of  the  Mariposa  estate  under  deeds  theretofore  executed 
by  the  New  York  company,  and  also  under  deeds  executed  by  Dono- 
hoe, and  thereupon  the  said  company  at  sundry  times  levied  sundry 
assessments  on  said  stock,  and  thereby  received  and  coDected  con- 
siderable sums  for  the  operating  of  said  estate,  put  of  which  sums 
said  company  paid  said  Donohoe,  for  himself  and  said  Kelly,  before 
the  commencement  of  this  action  or  of  the  foreclosure  suit  therein- 
after mentioned,  the  sum  of  $160,000  or  thereabouts;  and  that  by 
said  payments  tlie  whole  amount  due  to  or  incurred  by  said  Kelly 
and  Donohoe  or  either  of  them  in  the  purchase  of  said  estate  under 
judgment  and  tax  sales  in  1874  and  1875,  and  in  the  purchase  of 
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said  judgment  againfit  the  Maiipoaa  Land  ft  Ifining  Oompauy  of 
New  York,  were  more  than  pai^  emd  all  equitable  daims  or  lien 
which  might  have  arisen  in  favor  of  Kelly  and  Donohoe  against  the 
estate  bj  reason  of  said  purchases  by  them  were  thereby  wholly 
satisfied  and  paid.  The  complaint  further  alleges  that  nevertheless 
said  Donohoe  brought  a  suit  in  the  district  court  of  California  in 
and  for  the  city  and  county  of  San  Francisco,  in  August,  1877, 
against  the  Mariposa  Land  &  Mining  Company  of  California  and 
the  Farmers'  Loan  &  Trust  Company,  for  the  purpose  of  foreclos- 
ing said  mortgage  by  reason  of  the  failure  of  said  CaUfomia  company 
to  i)ay  certain  of  the  notes  given  as  aforesaid. 

It  further  appears  from  an  inspection  of  the  judgment  roll  annexed 
to  said  complaint  that  the  Calif  omia  company  answered  said  com- 
plaint, setting  up  substantially  the  facts  contained  in  the  complaint 
in  this  action,  and  claiming  a  cancellation  of  the  notes  and  mort- 
gage in  question,  and  that  the  Fanners'  Loan  &  Trust  Company,  an 
incimibrancer  subsequent  to  the  mortgage  to  be  foreclosed,  answered, 
and  also  filed  a  cross  bill  setting  up  the  same  facts  and  claiming  the 
same  relief;  that  the  plaintiff  answered  said  cross  bill;  and  these  is- 
sues were  tried,  and  such  proceedings  were  had  that  a  decree  of  fore- 
closure and  sale  was  pronounced  and  entered  by  said  court,  and  a 
sale  of  the  Mariposa  estate  was  had  under  the  decree  in  January, 
1882,  and  said  estate  bought  in  by  said  Donohoe  for  the  sum  of  $300,- 
000,  being  the  amount  of  said  judgment;  that  on  appeal  has  been 
taken  from  said  decree,  but  the  time  within  which  the  redemption 
of  said  estate  from  the  said  sale  under  the  statutes  of  California  in 
case  the  said  decree  and  sale  are  allowed  to  stand  unimpeached  has 
long  since  expired.  The  complaint  further  alleges  that  the  trus- 
tees of  the  Mariposa  estate,  Mark  Brumagim  and  the  Mariposa  Land 
&  Mining  Company  of  New  York,  were  not  made  parties  to  that  suit* 
and  that  no  party  in  interest  in  said  Mariposa  estate,  whether  as 
holders  of  trust  certificates,  or  of  stock  of  the  original  Mariposa  Com- 
pany, or  of  the  stock  of  the  Mariposa  Land  &  Mining  Company  of  New 
York,  or  of  the  stock  of  the  Mariposa  Land  &  Mining  Company  of 
California,  including  this  plaintiif,  were  made  parties  to  this  suit; 
and  that,  in  view  of  the  facts  set  forth  in  the  complaint,  the  rights 
of  the  cestuis  que  trustent  under  the  trust  deed,  including  the  plain- 
tiffs, and  their  assigns  and  the  holders  of  the  stock  of  the  Mariposa 
Land  &  Mining  Company  of  New  York  and  the  Mariposa  Land  & 
Mining  Company  of  California,  had  not  been  foreclosed  or  cut  off  by 
any  decree  in  said  suit,  they  not  having  been  parties  thereto  nor  rep- 
resented titierein,  and  there  being  also  certain  defenses  to  any  action 
based  upon  the  validity  of  said  mortgage,  which  were  available  to 
them,  but  which  could  not  be  set  up  by  said  California  company; 
and  ttiaX  the  rights  of  the  plaintiff  and  others  interested  in  the  Mari- 
posa estate  were  not  represented  by  the  said  California  company  as 
defendants  in  said  suit;  and  that  the  said  district  court  of  the 
fourth  judicial  district  of  California  was  wholly  without  jurisdiction 
of  the  parties  above  named  not  made  defendants.  Then  follow  cer- 
tain general  allegations,  which  are  not  material  to  the  questions  to 
De  diBCUSsed  upon  this  appeal.    And  judgment  is  prayed,  among 
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other  things,  that  the  decree  made  in  said  suit  In  the  district  court, 
and  the  sale  thereunder,  be  declared  as  of  no  bindii^  force  against 
the  trustees  under  the  trust  deed,  or  against  the  New  York  company 
or  its  stockholders,  or  against  the  California  company,  or  against 
the  plaintiff  and  those  similarly  situated. 

Upon  this  review  of  the  allegations  of  the  complaint  it  is  difficult 
to  see  upon  what  theory  the  plaintiff  can  claim  that  he  is  a  holder 
of  Mariposa  trust  certificates,. and  can,  as  the  holder  of  such  certifi- 
cates, assert  rights  under  the  trust  deed  of  1868.  He  has  not  only 
surrendered  such  certificates  in  exchange  for  stock  of  the  Mariposa 
Land  &  Mining  Company  of  New  York^  but  has  exchanged  that 
stock  for  stock  of  the  Mariposa  Land  &  Mining  Company  of  Califor- 
nia, and  there  is  no  pretense  that  there  has  been  any  attempt  upon 
his  part  to  rescind  such  exchange,  or  any  offer  upon  his  part  to  re- 
turn the  stock  of  which  he  is  the  holder,  and  by  virtue  of  which  he 
substantially  claims  to  be  the  holder  of  the  trust  certificates.  In 
the  consideration  of  this  proposition  it  is  not  necessary  to  determine 
whether,  under  the  circumstances  shown  by  the  allegations  in  this 
complaint,  he  could,  even  by  an  offer  to  tender  back  the  stock  which 
he  had  received,  at  this  late  day  put  himself  in  a  position  to  enforce 
his  rights  as  equitable  owner  of  Mariposa  trust  certificates.  But 
it  is  clear  that,  being  a  stockholder  of  the  Mariposa  Land  &  Mining 
Company  of  California,  and  that  being  his  only  evidence  of  interest 
in  this  property,  and  it  being  necessary  that  he  should  assert  through 
that  company  whatever  rights  he  has  as  against  this  property,  and 
the  identical  questions  to  be  litigated  in  this  action  having  been  liti- 
gated by  said  company  in  good  faith,  and  said  company  having  been 
defeated,  this  plaintiff  is  bound  by  that  judgment  As  a  stocldiolder 
he  has  no  independent  right  of  action.  Whatever  rights  he  has  he 
must  assert  through  the  company  of  which  he  is  a  stoSdiolder.  The 
only  theory  upon  which  a  stockholder  is  permitted  to  bring  suit,  as 
recognized  by  the  allegations  of  the  complaint  in  this  action,  is 
that  it  is  brought  on  behalf  of  the  company  to  establish  rights 
existing  in  the  company  by  the  stockholder,  for  the  reason  that 
the  trustees  of  the  company  have  refused  to  or  will  not  protect  the 
rights  of  the  company  in  respect  to  the  subject-matter.  Such  being 
the  case,  the  Mariposa  Land  &  Mining  Company  of  California  repre- 
sents all  the  parties  who  it  is  claimed  were  not  made  parties  defend- 
ant in  the  foreclosure  suit,  and  a  judgment  against  the  company  is 
binding  upon  them*.  There  are  no  holders  of  Mariposa  trust  certifi- 
cates. It  would  appear  from  the  sdlegations  in  the  complaint  that 
all  these  certificates  had  been  surrendered  and  canceled  in  the  va- 
rious negotiations  which  resulted  in  the  placing  of  the  title  of  this 
property  in  the  California  company,  and  the  execution  and  delivery 
of  the  notes  and  the  mortgage  to  Donohoe,  which  was  foreclosed  by 
him.  It  would  seem,  therefore,  that  there  was  no  ground  whatever 
upon  which  the  plaintiff  could  come  into  court  and  obtain  relief;  this 
court  having  no  power  of  review  over  the  proceedings  in  the  district 
court  of  C^ifomia.  If  it  had  been  shown  upon  the  part  of  the 
plaintiff  that  the  California  judgment  had  been  coUusively  and  fraud- 
ulently obtained,  then,  perhaps,  some  relief  might  possibly  have 
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been  afforded  in  the  courts  of  this  state.  But  it  is  doubtful  if  even 
that  could  be  done,  the  subject-matter  of  the  litigation  and  the  par- 
ties to  it  being  residents  of  and  situated  within  the  state  of  Cali- 
fornia. But  this  point  it  is  not  necessary  to  determine  in  the  dis- 
position of  this  appeal.  It  would  seem,  therefore,  that  the  judgment 
should  be  affirmed,  with  costs.     All  concur. 


(68  Han,  55.) 

DONNELL  ▼.  MAYOR.  ETC..  OP  CITY  OF  NEW  YORK. 

(Supreme  Ck)urt.  General  Term.  First  Department    March  17.  1893.) 

MUKICIFAL  CJORPORATION8— DbPAKTMBNT  STENOGRAPHER— DISCHARGE  OF. 

Plaintiff,  a  stenograplier  in  the  department  of  public'  works,  in  New 
York  dty,  was  informed  that  his  services  were  no  longer  needed,  and  that 
he  was  "suspended"  from  further  duty  after  that  date.  Several  months 
afterwards  he  received  notice  that  he  was  "reinstated**  as  stenographer, 
"to  take  effect  this  day."  Plaintiff  brought  suit  for  salary  during  the 
period  he  was  not  employed.  Eddy  that  plaintiff  could  not  recover,  as  the 
notice  that  his  services  were  no  longer  needed  was  an  absolute  removal 
from  the  position,  and  not  a  mere  suspension  from  duty. 

Exceptions  from  circuit  court,  New  York  county. 

Action  by  Edwin  C.  Donnell  against  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York  to  recover  a  sum  alleged  to  be 
due  for  services.  The  complaint  was  dismissed,  and  plaintiff's  mo- 
tion for  a  new  trial  on  exceptions  was  ordered  to  be  heard  at  the  gen- 
eral term  in  the  first  instance.     Motion  denied. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

W.  E.  Cook,  for  appellant 

Wm.  H.  Clark,  (E.  H  Hawke,  Jr.,  and  0.  A.  O'Nell,  of  counsel,)  for 
respondent 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recover  a  sum 
alleged  to  be  due  to  the  plaintiff  for  salary  as  stenographer  in  the 
department  of  public  works,  in  the  city  of  New  York,  for  a  period 
during  which  he  alleges  he  was  unlawfully  suspended  from  duty. 
The  answer  alleged  the  discharge  of  the  plaintiff,  and  the  termina- 
tion of  his  employment,  and  that,  after  the  expiration  of  the  period 
covered  by  the  action,  he  was  re-employed  in  his  old  position.  The 
plaintiff  claims  that  the  case  is  controlled  by  the  rule  laid  down  by 
the  court  of  appeals  in  the  case  of  Gregory  v.  Mayor,  113  N.  Y.  416, 21 
N.  E.  Rep.  lit);  It  being  urged  that  in  that  case  it  was  held  that 
an  employe  in  one  of  the  departments  of  the  city  of  New  York  could 
not  be  suspended^  but  if  he  was  unfit  for  the  position  which  he 
occupied,  or  there  was  no  work  for  him  to  do,  it  was  the  duty  of  the 
head  of  the  department  to  remove  him,  and  that  he  could  not  be 
suspended  without  pay;  the  court  in  that  case  saying: 

"It  seems  to  us  that  the  power  of  removal,  In  such  a  case  as  this,  was 
intrusted  to  the  commissioners,  to  be  exercised,  if  at  all,  at  once,  and  finally. 
It  was  not  meant  that  they  should  have  power  to  arbitrarily  suspend  without 
pay,  and  then  appoint  some  other  in  the  place  of  the  suspended  man,  and  per- 
haps suspend  and  remove  the  alternate,  and  again  appoint  some  other.    The 
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tendency  would  be  to  confuse,  instead  of  perfecting,  the  service.  The  effect 
ni>on  the  suspended  man  would  also  be  demoralizing,  causing  him  to  spend 
tils  time  in  efforts  to  get  reinstated,  rather  tlian  to  procure  a  liyeliliood  in 
other  ways,  which  would  be  the  result  of  a  remoyaL** 

It  will  be  seen  by  the  language  used  by  the  court  that  they  speak 
of  a  man  who  has  been  suspended  spending  his  time  in  effects  to  get 
reinstated,  rather  than  to  procure  a  livelihood  in  other  ways.  I 
have  been  unable  to  see  what  would  be  the  necessity  of  a  man  who 
had  been  merely  suspended  being  reinstated.  If  he  had  been  re- 
moved, he  might  seek  to  get  reinstated;  but^  if  he  had  never  been 
removed,  there  would  be  no  place  or  position  into  which  he  could  be 
reinstated.  In  other  words,  he  has  got  to  be  unseated  before  he  can 
be  reseated. 

The  facts  in  the  case  at  bar  are  these:  On  Uie  31st  of  December, 
1880,  the  plaintiff  was  appointed  a  st^iographer  in  the  department  of 
public  w(»*ks,  at  a  salary  of  |1,200,  to  take  effect  on  the  1st  of  Jan- 
uary, 1881.  On  the  6th  of  April,  1886,  he  was  informed  that  the 
services  of  two  stenographers  were  not  needed  in  the  department; 
and  it  being  the  commissioner's  duty  to  dispense  with  any  unneoes- 
sary  force,  he  was  suspended  from  further  duty  in  the  department 
from  and  after  that  date.  On  the  24th  of  September,  1886,  he  re- 
ceived the  following  notice:  *^ou  are  hereby  reinstated  as  stenog- 
rapher in  this  department,  at  a  salary  of  f  1,800  per  annum,  to  take 
effect  this  day."  At  the  time  of  his  reappointment  the  plaintiff 
made  no  claim  for  salary  for  the  time  between  the  notice  that  his 
services  were  no  longer  required,  and  his  reinstatement;  and,  al- 
though he  stated  that  he  tendered  services  to  the  department,  the 
evidence  in  that  regard  is  quite  shadowy.  It  is  urged  upon  the 
part  of  the  defendant  that  no  recovery  can  be  had  in  this  action* 
upon  several  grounds, — one  of  which  is  that  he  was  not  suspended, 
but  removed,  from  his  position,  and  subsequently  reinstated;  and 
another  is  that  he  was  not  an  officer,  and  did  not  have  an  office^ 
within  the  meaning  of  the  statute.  In  view  of  the  conclusion  at 
which  we  have  arrived  on  the  first  ground,  wpon  which  the  complaint 
is  dismissed,  it  will  not  be  necessary  to  discuss  the  second.  It  is 
apparent  that  the  plaintiff,  on  the  6th  of  April,  1886,  was  removed 
from  his  position  in  the  department  of  public  works.  He  was  then 
notified  that  the  services  of  two  stenographers  were  not  needed  in 
the  department,  and  that  he  was  suspended  from  further  duty  in  the 
department  from  and  after  that  date;  and  he  did  no  fnrth^-  Autv 
in  the  department  until  reinstated,  on  the  24th  of  September,  1886. 
Now,  when  a  person  is  suspended  from  further  duty  in  the  depart- 
ment, it  is  difficult  to  see  what  distinction  ttiere  is  between  Buch  a 
suspension  and  a  removal.  He  was  not  suspended  until  some  other 
time,  or  some  other  date,  or  until  further  notice.  He  was  suspended 
from  further  duty  in  the  department;  from  doing  any  other  'work, 
and  from  rendering  any  other  service,  in  the  department  And  it 
was  clearly  the  intention  of  the  commissioner  to  remove  him  from 
the  position  which  he  then  held,  and  it  was  so  understood  by  the 
plaintiff.  That  this  was  the  intention  is  evidenced  by  the  lett«*  of 
September  24,  1886,  by  which  he  was  reinstated  in  the  position 
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whieb  he  f onnerly  held.  If  he  had  not  been  removed,  it  was  fanixm* 
flible  to  reinstate  him.  The  very  use  of  the  word  "reinstated^  shows 
that  it  was  understood  that  the  plaintiff  was  being  restored  to  a 
position  from  which  he  had  been  removed.  It  is  entirely  immaterial 
what  language  was  nsed  in  the  notice  of  removal,  so  long  as  it  was 
the  plain  intent  to  sever  his  connection  with  the  department;  and 
that  such  was  the  intention  is  manifest  from  the  language  of  the 
notice,  which  suspended  him  from  further  duty  apparently  for  all 
time.  Nothing  is  said  about  his  being  suspended  without  pay,  im- 
plying that  he  was  to  hold  his  i)osition,  do  no  work,  and  get  no  pay. 
He  was  removed  from  further  duty.  If  the  word  ^removed"  had 
.actually  been  used*  it  would  not  have  made  the  sentence  any 
strongs;  and  if  it  had  read,  *^ou  are  removed  from  further  duty 
in  this  department,^'  it  could  not  be  claimed  for  a  moment  that  he  had 
been  suspended  without  pay.  We  think,  therefore,  that  the  excep- 
tions should  be  overruled,  and  the  defendant  have  judgment  upon 
the  dismissal  of  the  complaint  in  the  court  below,  with  costs.  All 
concur. 


<68  Hun,  118.) 

PEOPLE  ex  reL  O'SULUVAN  v.  NEW  YORK  LAW  SCHOOL  et  aL 

(Supreme  Court,  General  Term,  First  Department    March  17,  189a) 

I.  MAivBAifUs— Pbbbmptort  Writ— Bffbct  op  Opposing  Appidavits. 

Where,  on  a  motion  for  a  peremptory  writ  of  mandamus,  opposing  affi- 
davits are  read,  which  conflict  with  the  moving  affidavits,  the  right  of 
the  writ  must  be  determined  od  the  assumption  that  the  averments  of 
the  opposing  affidavits  are  true;  Code  Civil  Proc.  S  2070,  providing  that 
a  peremptory  writ  of  mandamus  can  only  be  granted,  In  the  first  instance, 
In  case  the  appUcant's  rights  thereto  depend  only  on  questions  of  law. 

dL    COI'LBGBS— IlCPROPBR  CONDUCT  OF  StUDBNT— -REFUSAL  OP  DlFLOMA. 

Where  a  student  of  a  school  is  guilty  of  contumacious  conduct.  It  is 
within  the  discretion  of  the  faculty  to  refuse  him  Ills  degree,  and  the  fact 
that  the  objectionable  conduct  occurred  between  the  final  examination  and 
the  day  of  graduation  Is  Immaterial 
iL  8amb--Cbbtipicatb  of  Attbndancu. 

Notwithstanding  the  right  of  the  school  to  refuse  him  his  degree,  he  Is 
entitled  to  a  certificate  of  attendance,  and  that  he  passed  a  satisfactory, 
examination 

Appeal  from  special  term,  New  York  county. 

Application  by  Thomaa  C.  O'SuUivan  for  a  peremptory  writ  of 
mandamufi  to  c<Mnx)el  the  New  York  Law  School  and  Q^orge  Cha^ 
as  dean  thereof,  to  grant  relator  a  diploma.  From  an  order  of  the 
special  term  granting  the  writ  as  prayed,  defendants  appealed^ 
Beversed. 

On  the  lltfa  of  Jnne,  1891,  the  New  York  Law  School  was  Incorporated  by 
the  UnlTerslty  of  the  State  of  New  Yorlc,  by  charter  No.  658,  which  contained 
the  following  provision:  '*This  charter  shall  give  no  power  to  grant  dt'grei's, 
but  the  regents  will  confer  the  degree  of  bachelor  of  laws  on  the  graduates 
who  have  been  certified  by  the  New  Yorlt  Law  School  as  having  completed 
Its  fall  course,  and  as  being  duly  qualified  in  all  other  respects,  and  who 
have  passed  all  examinations  and  met  aU  other  requirements  prescribe^ 
by  law  or  by  the  university  ordinancea"  By  chapter  378  of  the  Laws 
of  1802,  ludiividuals,  associations,  and  corporations  not  authorized  by 
some  statute  of  the  state  or  by  the  regents  are  prohibited  from  conferring 
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degrees.  By  tlie  rules  and  practice  of  the  regents,  the  degree  of  bachelor  of 
laws  Is  conferred  only  on  candidates  who  meet  the  following  requirements: 
(1)  Those  who  have  passed  the  required  law-student  examination  as  to  pre- 
liminary general  education  at  a  standing  of  not  less  than  seventy-flye  per 
cent;  (2)  those  who  haye  passed  the  regents*  examinations  in  law  at  a  stand- 
big  of  not  less  than  seyenty-fiye  per  cent;  (3)  those  who  haye  been  certified 
in  writing  by  the  dean,  or  an  officer  legally  authorized  to  grant  such  certifi- 
cate on  behalf  of  the  school,  as  haying  completed  to  the  satisfaction  of  the 
faculty  the  full  course  of  the  said  law  school;  (4)  those  who  haye  a  similar 
certificate  from  the  law  school  that  the  candidate  Is  duly  qualified  in  all  other 
respects  to  recelye  said  degree.  Whether  the  candidate  possesses  the  first 
and  second  requirements  is  decided  by  the  regents  through  their  own  exam- 
ination, but  whether  he  possesses  the  third  and  fourth  is  determined  by  the 
faculty  of  the  law  school,  the  regents  accepting  their  certificate  as  final.  In 
18d2  the  board  of  regents  appointed  a  person  to  examine  the  graduatiog  class 
of  the  law  school,  apd  in  May  of  that  year  the  relator  was  examined  by  him, 
and  was  found  to  haye  a  sufficient  general  education  and  knowledge  of  the 
law  to  entitle  him  to  the  degree,  which  was  reported  by  tide  examiner  to  the 
regents  and  to  the  dean  of  the  law  school.  It  is  the  practice  of  the  r^^ents  to 
make  out  diplomas  for  all  students  who  haye  passed  their  examinations,  and 
forward  them  before  the  day  fixed  for  graduation  to  the  dean  of  the  school, 
who,  by  countersigning  them,  certifies  that  the  candidates  possess  the  third 
and  fourth  qualifications.  On  the  day  appointed  for  the  graduation  of  the 
candidates,  one  of  the  regents  confers  the  degrees  and  dellyers  the  diplomas. 
On  the  day  fixed  for  the  graduation  of  the  senior  class  of  1891  and  1892,  the 
degree  of  bachelor  of  laws  was  not  conferred  upon  the  relator,  nor  was  n 
diploma  deliyered  to  him,  because  the  dean  of  the  school  refused  to  certi- 
fy that  he  was  qualified  in  all  otber  respects  to  secure  the  degree. 

Argued  before  VAJH  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

Albert  B.  Boardman,  for  api)ellants. 
Franklin  Bartlett,  for  respondent 

FOLLETT,  J.  A  peremptory  writ  of  mandamns  can  only  be  grant- 
ed, in  the  first  instance,  in  case  the  applicant's  right  thereto  depends 
only  upon  questions  of  law.  Code  Civil  Proc.  §  2070.  Upon  a  mo- 
tion for  a  peremptory  mandamus,  if  opposing  aifidayits  are  read 
which  conflict  with  the  moving  affidavits,  the  right  to  the  writ  must 
be  determined  upon  the  assumption  that  the  averments  of  the  oppos- 
ing affidavits  are  true.  If  the  relator  desires  to  controvert  or  avoid 
the  statements  made  in  the  opposing  affidavits,  he  should  take  an 
alternative  writ,  so  that  the  questions  of  fact  can  be  tried  People 
V.  Cromwell,  102  N.  Y.  477,  7  N.  E.  Rep.  413;  People  v.  Brown,  55 
rf.  Y.  180.  Under  this  rule  the  statements  of  the  answering  affida- 
vits, in  so  far  as  they  conflict  with  those  served  in  behalf  of  the  re- 
lator, must  be  regarded  as  true.  Preceding  the  commencement  exer- 
cises of  June,  1892,  a  committee  was  appointed,  upon  the  suggestion 
of  the  dean  of  the  school,  by  the  members  of  the  graduating  class,  to 
make  arrangements  for  the  commencement,  secure  a  hall,  and  en- 
gage a  8i)eaker.  A  question  arose  in  the  committee  aa  to  whether 
religious  exercises  should  be  had  at  the  commencement.  The  com- 
mittee, by  a  majority  vote,  after  much  contention,  decided  to  invite 
a  clergyman  of  one  denomination  to  offer  the  opening  prayer,  and  a 
clergyman  of  another  sect  to  pronounce  the  benediction.  On  the 
2d  of  June  the  dean  stated  to  the  committee  that  their  action  was  un- 
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wise,  and  that  It  would  mskke  an  unfortunate  precedent  where  so> 
many  religious  faiths  were  represented,  would  tend  to  breed  dis- 
cussion in  the  future,  and  that  he  would  advise^  in  view  of  the  situa- 
tion, that  they  have  no  religious  exercises,  which  suggestion  was 
adopted  by  a  vote  of  the  committee.  On  the  morning  of  June  3d- 
the  dean  was  advised  by  a  telegram  that  the  degrees  would  be  con- 
ferred by  Bishop  Doane,  one  of  the  regents.  Because  a  church  dig- 
nitary was  to  confer  the  degrees,  the  faculty  of  the  school  determined 
that  he  should  be  asked  to  conduct  appropriate  religious  exercises, 
which  determination  was  immediately  communicate  to  the  class 
committee.  On  the  same  day  the  relator  and  8  or  10  others  remon- 
strated against  the  action  of  the  faculty,  and  Mr.  O'Sullivan  charged 
the  dean  with  underhanded  conduct,  and  the  students  then  present 
threatened  not  to  attend  the  commencement  exercises  unless  the 
action  of  the  faculty  was  reversed.  On  the  morning  of  June  4th, 
Mr.  O'Sullivan  had  an  interview  with  the  dean,  which  is  described 
by  him  in  his  answering  affidavits,  but  need  not  here  be  repeated, 
for  it  is  sufficient  to  say  that  it  discloses  conduct  on  the  part  of  the 
relator  justifying  the  refusal  of  the  faculty  to  recommend  him  as  a 
student  upon  whom  a  degree  should  be  conferred. 

The  relator,  by  taking  a  peremptory  writ,  has  admitted  the  truth 
of  the  answering  allegations,  and  the  sole  question  is  whetlier  the 
conduct  described  justified  the  dean  in  refusing  his  certificate  to  thp 
relator.  Assuming  that  the  relator's  conduct  is  correctly  stated 
by  the  dean,  as  we  must,  it  was,  to  say  the  least,  contumacious,  and 
calculated  to  breed  disorder  and  trouble  in  the  school.  That  there 
should  be  some  power  vested  in  the  faculties  of  schools  and  colleges 
to  repress  and  punish  such  conduct  will  be  conceded  by  all.  It  cannot 
lie  that  a  student  having  passed  all  examinations  necessary  for  a 
degree  can,  before  his  graduation,  excite  disturbance  and  threaten 
injury  to  the  school  or  college  without  being  amenable  to  some  pun- 
ishment No  course  would  seem  open  except  to  forthwith  expel  him 
or  refuse  his  degree.  In  this  case  the  latter  course  was  taken.  The 
faculties  of  educational  institutions,  having  power  to  confer  degrees, 
and  the  teachers  of  schools  having  the  right  to  recommend  to  the 
regents  of  the  university  students  deemed  to  be  worthy  of  degrees, 
are  necessarily  vested  with  a  broad  discretion  as  to  the  persons  who 
shall  receive  those  honors,  or  be  recommended  for  such  distinctions; 
and  when  the  conduct  of  a  student  has  been  such,  intermediate  his 
final  examination  and  the  time  of  conferring  degrees,  that  there  is 
a  fair  occasion  for  the  exercise  of  discretion  on  the  part  of  the  facul- 
ty, as  there  clearly  was  in  this  case,  it  should  not  be  reversed  by  this 
court,  and  the  case  must  be  an  extraordinary  one  to  justify  judicial 
interference.  Any  other  rule  would  be  subversive  of  all  discipline  in 
the  schools,  and  of  the  educational  interests  of  Hie  state.  To  hold 
that  dissatisfied  students  in  the  colleges  and  schools  of  this  state 
can  review  the  discretion  of  faculties  in  cases  where  the  facts  justify 
the  exercise  of  discretion  would  be  most  unwise.  We  see  no  reason 
why  the  right  to  discipline  is  not  as  great  between  the  final  exam- 
ination and  the  graduation  as  before;  and,  if  we  can  control  the 
action  of  the  faculty  in  this  case,  why  may  we  not  be  caUed  upon  to- 
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4snperyifle  it  in  tbe  case  of  expnlrion  or  Bospenslon  of  ttadents  during 
tkeir  college  course?  Notwithstanding  the  right  of  the  school  to 
refuse  to  recommend  the  relator  as  worthy  of  a  degree,  he  is  entitled 
to  a  certificate  of  attendance,  and  that  he  passed  a  satisfactory  ex- 
amination. The  order  of  the  special  term  is  reversed,  and  the  per- 
emptory writ  of  mandamus  is  dismissed,  with  f  20  costs  and  dis- 
bursements against  the  relator.    All  concur. 


(68  Hun,  38.) 

MORRIS  v.  EIGHTH  AVB.  R.  Oa 

(Supreme  CJourt,  General  Term,  First  Department    March  17,  1803^) 

I.  EZAMIHATION  OP  W1TNB88 — InMBFIKITB  QUVSTTON. 

In  an  action  for  injuries  caused  by  being  run  over  by  a  street  car.  where 
it  is  contended  that  plaintiff  was  drunk  at  the  time  of  the  accident,  it  is 
proper  to  refuse,  as  not  sufficiently  definite,  a  question  to  plaintUTs  em- 
ployer, whether,  during  the  time  of  plaintiff's  employment,  he  had  ''at  any 
time"  laid  plaintiff  off  for  drinking  beer, 
lb  Neoliqencb— Intoxication— Instructions. 

I'lalntiff  requested  the  court  to  charge  "that,  if  the  jury  find  from  the 
evidence  that  plaintiff  was  intoxicated,  that  Is  a  matter  of  no  consequence* 
unless  the  Jury  further  find  that  his  intoxication  contributed  to  the  in- 
Jury;"  and  the  court  said:  "Hiat  is  so.  The  intoxication  Is  of  no  conse- 
-quence,  unless  it  made  him  more  careless."  Heldf  that  the  Jury  could  not 
have  understood  from  the  word  "more"  that  the  court  Intended  to  InBAmct 
that  plaintiff  might  have  been  somewhat  careless,  and  still  recover,  where 
they  had  been  already  instructed  that  any  negligence  by  plaintiff,  coq 
tributlng  to  the  Injury,  would  defeat  a  recovery, 
ti  Strkrt  Hat LROAD8— Injury  to  Passenger  on  Platform. 

The  company  was  not  exempt  from  damages  for  injuries  received  by 
plaintiff  while  riding  on  the  front  platform,  unless  at  the  time  there  was 
sufficient  room  for  passengers  inside  the  car;  and  whether  the  car  was 
crowded  or  not  was  a  question  of  fact,  for  the  Jury. 
4  Same— Excessive  Damages. 

In  such  action,  where  it  appeared  that  plaintiff  had  been  employed  fbr 
Iwo  years,  a^  a  mason's  tender,  at  $2  a  day,  a  verdict  of  $9,000  was  ex- 
cessive.   O'Brien,  J.,  dissenting. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Andrew  Morris  against  tlie  Eighth  Avenue  Bailroad 
-Company  to  recover  damages  for  personal  injuries  received  by 
being  run  over  by  defendant's  car.  From  a  judgment  foe  plaintiff, 
entered  on  a  verdict,  and  from  an  order  denying  a  motion  for  a  new 
trial  made  on  the  minutes,  defendant  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

John  M.  Scribner,  for  appellant. 

O.  Washboume  Smith,  (Nelson  Smith,  of  counsel,}  for  respondent 

FOLLETT,  J.  At  about  half  past  7  o'clock  of  Saturday  evening, 
September  27,  1890,  at  the  corner  of  Eighth  avenue  and  Forty-First 
street,  one  of  the  defendant's  cars  passed  over  the  i>laintiflrs  right 
leg,  crushing  it  near  the  ankle,  so  that  amputation  was  neceasaiy. 
The  plaintiff  alleged  that  he  signaled  the  driver,  that  the  car  was 
stopped,  and  wlule  he  was  entering,  by  way  of  the  front  platform. 
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tfie  car  was  suddenlj  started,  and  he  was  iiirown  under  the  wheeL 
At  this  time  the  car  was  moving  south.  The  plaintiff  left  the  east 
sidewalk  of  the  avenue,  and  attempted  to  board  the  car  as  it  crossed 
Forty-PirBt  street  But  two  questions  of  fact  were  litigated:  (1) 
Was  the  car  in  motion  when  the  plaintiff  attempted  to  board  it? 
<2)  Was  the  plaintiff  intoxicated  at  the  time  of  the  accident? 

llie  plaintiff,  Fisher,  Malon^,  and  McDowell  testified  that  the 
car  was  standing  still  when  the  plaintiff  began  to  get  on  to  it.  Two 
of  the  defendant's  witnesses  so  testified, — Badley  and  McFaden. 
Tlie  only  witnesses  who  testified  that  the  car  was  moving  when  the 
plaintiff  attempted  to  enter  it  were  the  conductor  and  driver.  Sev- 
eral of  the  witnesses  who  testified  that  the  car  was  not  moving  when 
the  plaintiff  began  to  get  on  to  it  had  no  apparent  interest  in  the 
result  of  the  trial,  or  feeling  for  or  against  either  litigant,  and  it 
cannot  b^  said  that  this  issue  was  found  contrary  to  the  weight 
<rf  evidenca  The  plaintiff  and  four  witnesses  testified  that  he  was 
not  intoxicated  at  the  time  of  the  accident  Badley,  a  witness 
sworn  for  the  defendant,  testified  that  tiie  plaintiff,  in  passing  from 
the  sidewalk  to  the  car,  walked  unsteadily,  and  appeared  to  be 
intoxicated.  Oiblin,  a  policeman,  testified  that  the  plaintiff  acted 
like  a  man  under  the  influence  of  liquor.  The  car  driver  testified 
that  he  might  be  slightly  intoxicated,  '^ut,  then,  I  could  not  rightly 
telL^  Opposed  to  this  was  the  evidence  of  the  four  witnesses  re- 
ferred to,  one  of  whc»n  was  a  surgeon  who  examined  the  plaintiff 
as  he  lay  on  the  sidewalk,  and  the  other  three  had  better  opportuni- 
ties  for  "knowing  the  condition  of  the  plaintiff  than  the  defendant's 
witnesses.  Whether  the  plaintiff  was  or  was  not  intoxicated  was  a 
question  for  the  jury,  and  its  verdict  should  not  be  disturbed. 

There  was  some  dispute  over  the  question  whether  the  car  was 
crowded  upon  the  oocasion.  The  defendant  insists  that  it  Was 
not,  and  that  it  was  negligent  for  the  plaintiff  to  attempt  to  entar 
the  car  by  the  front  platform.  Defendant's  conductor  testified  that 
10  seats  were  unoccupied,  while,  on  the  other  hand,  Fisher  swore 
that  the  car  was  very  full;  and  McDowell,  that  it  was  so  crowded 
I)eople  were  standing  between  the  seats.  This  issue  was  a  fair 
question  for  the  jury.  In  brief,  every  essential  fact  necessary  to 
support  the  verdict  was  sufficiently  established,  so  that  it  cannot 
be  set  aside  as  against  the  weight  of  evidence.  There  was  no  error 
in  the  refusal  of  the  court  to  dismiss  the  complaint  when  the  plain- 
tiff rested,  or  at  the  close  of  the  evidence. 

The  appellant  insists  that  the  court  erred  In  refusing  to  permit 
the  witness  Delehanty  to  answer  the  following  question: 

"QuestloiL  During  the  time  of  the  plalntiflfs  employment  by  you,  did  you 
have  occasion,  at  any  time,  to  lay  him  off  for  drinking  beer?  (Objootod  to 
hy  plaintiff's  comusel.)  The  Ootirt:  I  think  that  Is  too  remote.  Defendant's 
Oouijsel:  I  can't  fix  It  on  the  day  that  the  accident  happened,  as  I  expected 
from  this  witness,  but  I  propose  to  show  that,  on  more  than  one  occasion, 
that  he  had  been  laid  off  by  reason  of  his  use  of  beer.  The  Court:  That  ml^t 
be  quite  true,  and  not  touch  this  case.    I  exclude  that" 

To  this  mling  the  defendant  excepted.  The  witness  testified  that 
the  plaintiff  had  been  in  his  employ  f6r  two  years,  and  we  think  that 
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the  qiiestion  was  not  sufficiently  definite,  as  to  time  o 
stance,  to  make  the  refusal  of  the  court  to  permit  it  to  be 
error.  The  defendant  did  not  offer  to  show  that  the  pla 
a  man  of  intemperate  habits,  nor  that  he  had  drank  too 
any  particular  occasion,  near  to  or  remote  from  the  date  ol 
dent 

Upon  the  question  of  intoxication  the  court  charged,  at  tl 
ant's  request: 

"If  the  Jury  believe,  from  aU  of  the  evidence  in  this  case,  that  t 
at  the  lime  of  his  iifjury*  was  intoxicated,  and  if  the  Juiy  belie 
plaintiff's  intoxication  caused  or  contributed  to  produce  the  inju 
by  him,  then  the  plaintiff  cannot  recover,  and  the  defendant  la 
a  verdict" 

The  plaintiff  requested  the  court  to  charge: 

"That  if  the  Jury  find  from  the  evidence  that  the  plaintiff  was 
that  is  a  matter  of  no  consequence,  unless  the  Jury  further  find 
toxication  contributed  to  the  injury.    The  Ck>urt:   That  is  so.    T] 
tion  is  of  no  consequence,  unless  it  made  him  more  careless." 

To  this  instruction  the  defendant  excepted.  It  is  cone 
if  the  word  **more"  had  been  omitted  the  instruction  w< 
been  unexceptionable.  We  do  not  think  that  the  jury  e 
understood  from  the  word  *toore"  that  the  court  intended  t 
them  that  the  plaintiff  might  have  been  somewhat  car< 
still  recover;  for  the  jury  had  been  instructed  that  any  i 
of  the  plaintiff,  contributing  to  the  injury,  would  defeat  a 
and  that  the  burden  was  upon  him  to  show  that  he  was 
gent 

The  appellant  insists  that  the  plaintiff  cannot  recover  b 
was  riding  on  the  platform  of  the  car,  in  violation  of  the  pi 
ulations  posted  on  the  car  pursuant  to  section  53,  c  565,  I 
Assuming  that  this  section  is  applicable  to  street  railways, 
do  not  decide,  the  answer  to  the  position  is  that  the  plainti 
voluntarily  riding  on  the  platform,  but  was  simply  usin 
means  of  entering  the  car.  Besides,  the  corporation  is  not 
from  damages  for  injuries  received  while  riding  on  a  platfoi 
there  is  at  the  time  sufficient  room  for  the  proper  accomm< 
the  passengers  inside  the  car.  Whether  this  car  was  ci 
not  was  a  disputed  question  of  fact. 

The  verdict  in  this  case  was  for  |9,0(M>.  The  eviden 
that  the  plaintiff  had  been  employed  for  two  years  as  i 
tender,  receiving  two  dollars  per  day  when  he  was  able 
work.  The  verdict,  at  5  per  cent,  interest,  represents  aj 
power  of  f450;  considerably  more,  probably,  than  the  plaii 
have  earned.  He  was  entitled  to  be  compensated  for  the 
suffering  which  he  had  endured,  and  for  his  diminished 
earn  money  in  the  future.  The  interest  on  the  verdict  in 
the  plaintiff  for  his  diminished  earning  power,  and  the 
sum  is  in  addition.  This,  we  think,  is  more  than  comi 
damages,  and  that  a  verdict  of  |5,000  is  all  that  the  evidi 
rants.  The  judgment  and  order  are  reversed,  and  a  i 
granted,  with  costs  to  abide  the  event,  unless  the  plaintiff  g 
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within  20  dajs  after  the  entry  of  the  order,  to  rednce  the  amount 
of  the  damages  to  ^,000,  in  which  event  the  judgment,  afi  modified, 
and  the  order,  are  affirmed,  without  costs  to  either  party. 

VAN  BRUNT,  P.  J.,  concurs. 

O'BRIEN,  J.  I  concur  in  all  but  the  conclusion.  The  facts  war- 
rant a  recovery  for  the  amount  awarded  by  the  jury,  and  I  think  the 
judgment  should  be  affirmed. 


(68  Hun,  78.) 

PEOPLB   V.   CONNOR. 

(Supreme  Oourt,  General  Term,  First  Department.    March  17,  1893.) 

IlBCsrriNG  Stolbk  Goods— Evidence. 

On  a  trial  for  receiving  stolen  goods  it  was  proved  that  boxes  of  cigars 
were  stolen  fiom  a  store  at  night;  that  at  1  o'clock  that  night  defendant 
was  seen  near  the  store,  having  a  baj;  containing  boxes,  which  a  witness 
who  felt  them,  but  did  not  see  them,  thought  were  boxes  of  cigars:  jind 
that  defendant  asked  the  witness  not  toteU  the  police,  and  afterwards 
made  false  statements  as  to  his  whereabouts  on  the  night  in  question.  HdU, 
that  the  evidence  was  sufficient  to  convict  defendant  of  receiving  the 
cigars  stolen  from  the  store.     Van  Brunt,  P.  J.,  dissenting. 

Appeal  from  court  of  general  sessions,  New  York  county. 

IndictiAent  of  James  Connor  for  burglary,  larceny,  and  receiving 
«tolen  property.  Defendant  was  convicted  of  receiving  stolen  prop- 
erty, and  he  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLBTT, 
JJ. 

Howe  &  Hummel,  (William  P.  Howe,  of  counsel,)  for  appellant 
De  Lancey  Nicoll,  Dist  Atty.,  (Henry  B.  B.  Stapler,  Asst  Dist. 
Atty.,  of  counsel,)  for  the  People. 

FOLLETT,  J.  The  defendant  was  charged  in  the  indictment 
(first  count)  with  having  on  the  26th  day  of  September,  1891,  com- 
mitted the  crime  of  burglary  in  the  third  degree,  by  broakinar  nnd 
entering  a  store  on  the  corner  of  Tenth  avenue  and  West  Fifteenth 
street,  known  as  *^o.  25  Tenth  Avenue,"  and  with  having  (second 
count)  on  the  same  date  and  at  the  same  place  committed  the  crime 
of  grand  larceny  in  the  second  degree,  and  also  (third  count)  with, 
.at  the  same  date  and  place,  feloniously  receiving  7,000  cigars,  which 
had  been  stolen  at  the  date  and  place  aforesaid.  Each  crime  was 
charged  as  a  separate  offense.  The  defendant  was  convicted  on  the 
third  count,  and  sentenced  to  imprisonment  in  a  state's  prison  for 
seven  years.  It  was  conceded  on  the  trial  that  a  burglary  was  com- 
mitted by  some  person  or  pei^ons  at  the  date  and  place  as  charged. 
A  witness  who  was  not  contradicted,  impeached,  nor  discredited  tes- 
tified that  7,000  cigars,  of  the  value  of  |216,  were  stolen  from  the 
building  on  the  night  in  question;  so  it  was  established  that  a  bur- 
glary and  larceny  had  been  committed.  The  cigars  were  packed  in 
boxes,  some  containing  50  and  others  100  cigars.     Sullivan,  a  watch- 
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man,  and  a  most  onwilling  witness,  testified  that  about  1  o'clock  In 
the  morning  oi  September  26th  he  saw  two  or  three  men  near  the 
comer  of  Fifteenth  street  and  Tenth  ayenne,  with  a  bag,  and  that 
he  ran  across  the  street  to  stop  them,  and  thej  all  ran  away  but  one, 
who  remained  with  the  bag.  He  further  testified  that  he  asked  tiie 
man  what  he  had  in  the  bag,  and  he  replied,  "Nothing  that  belongs 
to  you.'^  Thereupon  he  put  his  hand  into  the  bag,  and  found  that 
it  contained  boxes  that  felt  like  cigar  boxes,  but  he  did  not  look  at 
them.  He  said:  "The  bag  was  full  of  cigar  boxes;  whatever  kind 
of  boxes  you  may  call  them;  chalk  boxes,  or  any  kind  of  boxes." 
The  man  with  the  bag  said  to  the  witness:  "This  is  none  of  your 
stuff.  Don't  tell  the  coppers."  This  vigOant  watchman  made  no 
reply,  but  walked  away.  "Copper"  signifies  policeman.  This  wit- 
ness testified  that  he  could  not  exactly  tell  whether  the  man  with 
the  bag  was  the  defendant  or  not,  but  three  other  witnesses, — Hefif- 
ner,  Fagan,  and  Ryan, — testified  that  they  knew  Connor;  were  at 
this  comer  about  1  o'clock  of  September  26th,  and  saw  Connor  with 
the  bag,  and  in  conversation  with  Sullivan.  Heffner  and  Fagan  tes- 
tified that  they  saw  Connor  drag  the  bag  across  Fifteenth  street 
Byan  testified  that  he  saw  Coimor  have  the  bag  on  his  shoulder. 
Dorrigan  testified  that  he  saw  Connor  about  midnight  on  September 
25th,  one  block  away  from  the  place  of  the  burglary.  On  the  5th  of 
October  Policeman  Burleigh  had  a  conversation  with  the  defendant, 
in  which  he  said  that  he  did  not  commit  the  burglary,  but  went  to 
his  own  house,  48  Tenth  avenue,  at  about  11  o'clock  in  the  evening, 
and  did  not  go  out  until  the  next  morning.  The  defendant,  testify- 
ing in  his  own  behalf,  said  that  he  did  not  steal  the  cigars,  and  that 
he  did  not  have  a  bag  in  that  street  or  neighborhood  on  the  night 
in  question.  The  defendant  admitted  that  in  1876  he  was  convicted 
of  burglary,  and  was  imprisoned  10  months.  That  in  October,  1887. 
he  was  convicted  of  grand  larceny,  on  a  plea  of  guilty,  and  was  im- 
prisoned two  years. 

The  jury  was  entirely  justified  in  disbelieving  the  defendant,  who 
was  self -impeached,  and  in  believing  the  other  witnesses.  The  fact 
that  the  defendant,  at  about  1  o'clock  on  the  morning  of  September 
26th,  was  in  the  street  near  the  scene  of  the  burglary,  with  com* 
panions,  who  escaped  on  being  approached,  and  that  he  had  in  his 
possession  a  bag,  was  well  established.  It  was  further  testified  that 
the  defendant  tacitly  admitted  that  the  property  in  the  bag  was 
stolen.  He  said  to  Sullivan:  "There  is  nothing  in  the  bag  that  be- 
longs to  you.  It  is  none  of  your  stuff.  Don't  tell  the  coppers."  The 
defendant^  on  being  charged  with  the  offense,  made  false  statements 
as  to  his  whereabouts  on  the  night  in  question.  That  a  burglary 
was  committed  was  conceded;  that  cigars  in  boxes  were  taken  from 
the  building  was  established  by  uncontradicted  evidence;  and  that 
the  defendant  was  found  in  the  immediate  neighborhood  at  about 
1  o'clock  in  the  morning,  with  a  bag  containing  boxes,  is  established 
beyond  question.  The  only  weak  point  that  is  claimed  exists  in  the 
evidence  is  that  no  person  saw  the  boxes.  This  is  not  a  fatal  objec- 
tion. The  identity  of  many  articles  can  be  as  certainly  ascertained  by 
the  sense  of  touch  as  by  sight     The  shape,  size,  weight,  and  cover- 
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ing  of  cigar  boxes  are  matters  well  known  to  ordinary  observers,  and 
a  i)en9on  familiar  with  cigars  and  cigar  boxes  would  have  little  diffi* 
caltj  in  determining  by  the  sense  of  touch  whether  they  contained 
cigars.  The  remark  of  the  witness  that  they  might  have  been  chalk 
boxes  is  not  entitled  to  much  consideration,  as  the  difference  be* 
tween  the  specific  gravity  of  chalk  and  cigars  is  very  apparent  The 
identification  would  have  been  more  perfect  had  the  witness  seen 
the  boxes^  opened  them,  smelled  and  tasted  the  contents.  But  the 
evidence  given  was  competent^  relevant,  and,  in  connection  with  the 
defendant's  conduct,  his  subsequent  prevarication,  and  all  of  the  cir- 
comstances,  was  sufficient  to  support  the  finding  of  the  jury  that 
the  contents  of  the  bag  were  the  fruits  of  the  burglary  and  larceny. 
Perfect  identification  is  seldom  possible  of  goods  sold  by  count, 
weight,  or  measure,  and  impossible  in  the  case  of  perfect  coins  or 
bank  notes.  Had  a  bank  been  robbed  of  coin  in  bags,  and  they  had 
been  put  in  a  sack,  the  testimony  of  a  bank  employe,  familiar  with 
such  bags^  that  he  handled  them,  but  did  not  see  them,  and  that 
they  were  bags  of  coin,  would  be  competent  It  is  urged  that  the 
learned  recorder  erred  in  criticising  in  his  charge  the  manner  of  the 
witness  Daniel  Sullivan  when  on  the  stand.  We  think  not,  for  it 
is  clear  that  he  was  unwilling  to  testify  to  what  he  knew  of  the 
transaction  and  of  the  defendant's  connection  with  it  It  is  said  that 
the  recorder  erred  in  saying  to  the  jury  that  Darrigan  testified  that  he 
saw  the  defendant  near  25  Tenth  avenue  at  1  o'clock  in  the  morning,. 
when  the  fact  was  that  he  testified  that  he  saw  him  about  12  o'clock. 
No  exception  was  taken  to  this  instruction,  nor  was  the  attention  of 
the  court  called  to  the  misstatement  of  time.  Other  witnesses  testi- 
fied to  seeing  the  defendant  in  that  vicinity  near  1  o'clock.  The 
charge  fairly  and  correctly  presented  the  facts  and  laid  down  the 
rules  of  law  applicable  to  them.  We  do  not  see  that  any  error  was 
committed  on  the  trial,  and  the  judgment  should  be  affirmed. 

CySBIEN,  J.,  (concurring.)  My  first  impression  was  that  there 
was  not  sufficient  evidence  to  justify  the  view  that  defendant  had 
cigar  boxes  in  his  possession.  Without  such  evidence,  the  judgment 
must  necessarily  fall.  My  associates,  however,  have  both  reached  a 
different  conclusion  upon  this  question,  and  with  their  reasoning  I 
agree.  With  this  established,  I  think  the  conclusion  upon  the  entire 
case  reached  by  Mr.  Justice  FOLLETT  is  correct,  and  I  therefore 
concur  with  him  for  affirmance. 

VAN  BRUNT,  P.  J.,  (dissenting.)  I  cannot  agree  in  the  conclusion 
arrived  at  by  Mr.  Justice  FOLLETT.  I  fail  to  find  in  the  record  a 
scintilla  of  evidence  going  to  show  that  the  defendant  had  in  his  pos- 
session at  lie  time  in  question  any  property  which  had  been  stolen 
from  anywhere,  which  seems  to  be  necessary  in  order  to  support  a 
conviction  for  the  offense  of  receiving  stolen  goods.  It  is  true  that 
the  evidence  shows  that  a  burglary  had  been  committed,  and  that 
certain  cigars,  packed  in  boxes,  had  been  stolen;  and  that  there  was 
evidence  which  would  justify  the  jury  in  finding  that  the  defendant 
had,  in  the  vicinity  of  the  alleged  burglary,  shortly  after  it  had  been 
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4sominitted,  cigar  boxes  in  his  poBsession.  But  that  these  c 
were  any  of  those  which  had  been  stolen  there  is  not  a  ] 
evidence  to  prove.  Without  identifying  the  property  in 
of  the  alleged  receiver  with  goods  which  had  been  stolen,  it 
to  see  how  he  can  be  convicted  of  receiving  stolen  goods, 
fact  that  he  acted  suspiciously,  and  that  he  made  a  statem 
showed  that  he  was  not  particularly  anxious  to  make  the 
ance  of  the  police,  is  undoubtedly  true.  But  even  that  did 
him  guilty  of  receiving  stolen  goods,  the  proceeds  of  this 
As  already  stated,  there  is  not  a  particle  of  evidence  sh 
identity  between  the  goods  which  this  man  had  and  any  go 
had  been  stolen  from  any  place;  and  yet,  because  he  ac 
ciously,  and  did  not  want  to  have  the  police  interview  him, 
victed  of  receiving  stolen  goods.  I  do  not  think  that  ther 
evidence  whatever  to  support  the  conviction,  and  the  jt 
.have  been  advised  to  acquit. 

The  judgment  should  be  reversed,  and  a  new  trial  ordere 


(08  Hun,  155.) 

MroDLEBROOK  v.  TRAVIS  et  aL 

(Supreme  Court,  General  Term,  First  Department     B£arch  1 

Pleading  and  Proof— Former  Action  Pending. 

A  plea  of  another  action  pending  is  not  sustained  by  prool 
istence  of  another  action  begmi  on  the  same  day  as  the  one  ii 
plea  is  filed,  since  the  law  does  not  regard  fractions  of  a  day 

Apx)eal  from  special  term,  New  York  county. 

Action  bj  Caroline  A.  Middlebrook  against  Mary  E.  Tra 
O.  Mills  and  Virginia  H.  Mills  for  partition.  Defendac 
from  an  interlocutory  judgment  of  sale  and  partition.    Affi 

For  former  report,  see  21  N.  Y.  Supp.  398. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  i 
JJ. 

Thomas  Nelson,  for  appellant  Travis. 

Edward  Wells,  Jr.,  for  appellant  Mills. 

John  M.  Powell,  (William  M.  Powell,  of  counsel,)  for  resj 

O'BRIEN,  J.  Apart  from  the  question  of  costs,  in  vi< 
statement  upon  the  argiunent,  which  was  not  denied,  that 
ises  have  been  sold  for  a  satisfactory  sum,  no  useful  pur 
be  served  by  interfering  with  the  judgment  under  which 
took  place.  The  defendants  (appellants)  insist,  that,  havii 
the  pendency  of  another  action,  this  was  fatal  to  the  rei 
A  judgment  herein.  It  appears  that  the  simmions  in  boi 
were  served  on  the  same  day,  and  of  the  27  parties  to  bo 
only  10  are  common  to  both;  the  difference  in  parties  resuj 
the  plaintiff  in  this  action  having  included  the  husban 
tenants  in  common  as  parties,  while  in  the  action  claime 
been  first  commenced  and  pleaded  in  bar  such  husbands 
made  parties,  but  tenants  under  lettings  of  some  part  of 


Digitized  by 


Google 


Sap.  Ct.]  MIDDLEBBOOK  V.  TRAVIS.  673 

ises  were  inducted  as  parties  defendant.  While  doubt  has  been 
expremed  as  to  whether  htubands  of  the  owners  of  the  fee  are  nec- 
essary parties,  and  while  it  is  unquestioned  that  they  are  proper 
parties,  it  is  evident  that  in  these  possessory  actions  tenants  under 
lettings  in  possession  should  be  joined  in  the  action.  The  only 
pomt>  however,  ur^red  upon  this  appeal,  is  as  to  the  effect  of  the 
defense  of  a  former  action  pending  upon  the  right  to  enter  the  judg- 
ment appealed  from.  The  summons  and  the  complaint  in  the  ac- 
tion thus  referred  to  were  dated  before  the  plaintiff  therein  had 
acquired  any  right  to  commence  such  action;  and,  if  we  take  the 
date  of  the  commencement  of  the  action  to  have  been  at  the  time 
of  the  service  of  the  summons,  then,  as  the  summons  in  this  action 
was  served  on  the  same  day  as  the  summons  and  complaint  in  the 
other  action,  and  as  the  law  does  not  regard  fractions  of  a  day,  the 
judge  was  not  precluded,  upon  this  action  being  first  ready  for  trial, 
from  proceeding  to  judgment.  Moreover,  when  this  action  was 
commenced,  there  was  no  action  pending  against  the  plaintiff,  be- 
cause she  was  not  served  with  the  summons  in  the  other  action  until 
after  she  had  commenced  her  own  by  the  service  of  a  summons 
on  certain  of  the  defendants.  We  think,  therefore,  that,  as  it  ap- 
peared upon  the  trial  that  a  prior  action  was  not  pending  between 
the  same  parties,  the  defense  was  not  made  out,  and  judgment  was 
prox)erly  aw^.rded  to  plaintiff.  The  judgment  appealed  from  should 
therefore  be  affirmed,  with  costs  and  disbursements. 

POLLETT,  J.,  concurs. 

VAN  BRUNT,  P.  J.,  (concurring.)  The  plea  contained  in  the  an- 
swer of  the  defendant  Travis  that,  at  the  time  of  the  commencement 
of  this  action,  there  was  an  action  pending  in  this  court  brought 
by  this  appellant  against  the  other  parties  to  the  action,  with  the 
exception  of  such  as  were  husbands  of  some  of  the  tenants  in  com- 
mon, and  also  against  the  tenants  in  possession,  and  that  certain 
parties  (naming  them)  were  tenants  in  possession,  and  were  not 
parties  to  this  action,  was  a  good  plea  in  abatement.  Parties  in 
X)os8e8sion  of  property  sought  to  be  partitioned  are  not  only  proper 
parties,  but  necessary  parties,  because  without  their  presence  their 
rights  cannot  be  adjudicated  upon  in  such  a  manner  as  shall  be 
binding  upon  them.  A  party  in  possession,  with  an  unrecorded 
deed,  by  his  possession  gives  notice  to  all  the  world  of  the  existence 
of  his  daim;  and,  if  there  is  any  outstanding  claim  by  any  person 
in  possession,  the  only  way  in  which  it  can  be  cut  off  is  by  making 
him  a  party  to  the  action  where  the  premises  are  sought  to  be  par- 
titioned and  sold.  Therefore,  if  there  are  parties  in  possession, 
and  such  parties  are  not  made  defendants  in  the  partition  action, 
it  is  a  defect  which  any  of  the  defendants  have  a  right  to  avail 
themselves  of;  and,  if  the  defendants  in  this  action  had  proven 
that  tenants  in  possession  were  not  made  parties,  it  would  have 
been  the  duty  of  the  court  to  have  refused  a  decree  until  those  par- 
ties had  been  brought  in,  so  that  they  could  be  bound  by  it.  But 
the  difficulty  with  the  defendants'  position  is  that,  although  they 
v.22N.Y.8.no.5 — 43  ^  j 
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luiTe  alleged  In  the  answer,  and  reoueBted  the  court  to  ind«  thac 
certain  tenants  in  possession  were  not  made  parties,  there  is  no 
proof  of  the  fact^  and  it  does  not  appear  to  be  admitted  anywhere 
in  the  record.  The  claim  in  respect  to  the  husbands  of  some  of 
the  tenants  in  ocmmon  being  necessary  parties  cannot  be  supported, 
because  a  husband  has  no  interest  whatever  in  the  real  estate  of 
his  wife  unless  she  dies  possessed  of  the  same,  having  had  li>ing 
issue  of  the  marriage.  For  the  failure  to  prove  the  fact  stated 
in  the  idea  in  abatement,  it  Is  necessary  to  concur  in  the  opinion  of 
Mr.  Justice  O'Brien  for  alBrmance. 


<68  Hud,  28.) 

McBLWBB   MANUF*a  CO.   v.   TROWBRIDGB. 

(Supreme  Court,  G^eneral  Term,  First  Department     March  17,  188S.) 

I.   8vr-0W  AKD   OomrrBSCLAIM-^PLBADtNO. 

In  an  action  on  promissory  notes  the  answer  alleged  that  the  notes  were 
given  In  consideration  of  a  promise  that  waa  not  fulfilled,  and  that 
defendant  sustained  dama^  by  reason  of  the  breach  of  such  promise. 
Held,  that  sach  defense  was  an  oftoet,  and  not  a  connterclalm. 

%  OOBPORATTONS— Proof  of  iHCORPORATIOir— PlEADIKG — AlTBWER. 

Under  CMe  dvU  Proc  I  1776,  wMdi  provides  tliat,  hi  suits  t^  corpora- 
tions, plaintiff  need  net  prove  Its  corporate  existmc*  "unless  the  answer  Is 
verified,  and  contains  an  affirmative  allegation  that  the  plaintiff  Is  not  a 
corporation,*'  a  platatlff  that  is  a  foreign  corporation  need  not  prove  its 
corporate  existence  where  the  only  allegation  of  the  answer  on  the  sub- 
ject is  a  denial  of  knowledge  or  information  sntlkient  to  florm  a  belief 
as  to  plaintiff's  organization. 
Si  EviDBNCB— Admissions— Offbb  of  Ssttlbmbnt. 

Bvidence  as  to  negotiations  for  a  settlement  of  the  matters  in  contro- 
r^nsf  may  be  admitted  for  the  purpose  of  showing  a  statement  of  fietct 
as  to  defendant's  liability  made  by  him  In  the  course  of  sneh  negotlaiiona 

4b  BAMd-^TBAJ^tACnOK  Wrrn  DBCBDBKT—AOKIfT. 

Where  it  has  been  shown  that  a  witness,  whUe  acting  for  plaintilt,  was 
referred  by  defendant  to  a  certain  person,  since  deceased)  as  his  agent 
it  is  competent  for  the  witness  to  testify  as  to  what  was  said  at  the  tah 
terview  between  himself  and  said  agent 

Appeal  from  circuit  courts  New  York  county. 

Action  by  the  McElwee  Manufacturing  Company  against  Benjamin 
A.  lYowbridge  on  two  promissory  notes  indorsed  to  phdntiff  by  Don 
A.  Gaylord  &  Co.  From  a  judgment  entered  on  a  v^dict  in  faTor  of 
plaintiff,  defendant  appeals.    Affirmed. 

For  former  report,  see  17  N.  Y.  Supp.  3. 

Defendant's  answer  set  up  two  defenses.  The  first  consisted  of  denials  at 
plalntiir*s  aUegatlons,  the  second  was  as  follows:  '*And  for  second,  separate, 
and  distinct  defense  herein  defendant  shows:  That  whatever  note  or  notes 
were  given  to  or  obtained  by  said  Don  A.  Gaylord  &  Co.  were  given  and  ob- 
tained mider  and  by  virtue  of  certain  promises  and  nndertaJdngs  by  said 
Don  A.  Gaylord  &  Go.  to  defendant,  made  to  obtain  possession  of  said  notes, 
which  promises  and  undertakings  were  not  fulfilled.  That  defendant  had  a 
contract  with  said  Don  A.  Gaj^lord  &  Co.  to  furnish  certain  material 
for  premises  in  the  dty  of  New  York,  on  which  he  was  then  building.  (2) 
That  under  such  contract  defendant  paid  said  Don  A.  Gaylord  &  Co.  large 
sums  of  money  both  in  cash  and  by  notes,  which  latter  have  aU  been  paid 
oxcept  the  last  two.  That,  when  the  last  two  notes  were  gi%'en,  Don  A.  Gay- 
lord &  Co.  wure  behind  with  materials,  under  their  contract,  and  had  been 
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notifled  In  wtitiiig  that  (MSeBdant  would  ptii<*htuBe  etaewher^  and  liold  them 
for  the  difference.  That  Don  A.  Gaylord  &  Go.  then  and  there  promised,  if 
the  said  notes  were  giyen»  they  would  deliver  the  short  material  that  very 
day,  and  that  no  farther  delay  lediould  occur.  That  upon  these  representations 
said  notes  were  given,  and  Don  A.  Gaylord  &  Go.  did  not  fcdfUl  their 
agreement,  and  did  not  deliver  the  material  as  agreed,  but  sold  the  same  to 
other  parties  for  cash.  That  by  reason  of  the  breach  of  contract  by  Don  A. 
Gaylord  &  Go.  the  defendant  sustained  damage,  by  reason  of  the  delay  and 
loss  of  income  from  said  property,  exceeding  in  amount  the  sum  of  $1,000." 

Argued  before  VAN  BRUNT,  P.  J^  and  CyBBEEN  and  POLr 
LETT,  J  J. 

B.  0.  Chetwood,  for  appellant 

John  £.  Eustis,  (Qeorge  S.  Coleman,  of  counsel,)  for  respondent. 

O'BBIEN,  J.  This  action  is  bronglit  to  recover  the  amoont  of 
two  promissory  notes,  the  consideration  of  which  was  the  famishing 
of  materials  to  be  used  in  the  construction  of  certain  houses,  and 
the  defense  to  which  was  that  this  contract  was  never  fulfilled,  and 
that  the  material  furnished  was  fully  paid  for.  As  there  is  no  order 
denying  a  motion  for  a  new  trial,  and  no  statement  that  the  case  con- 
tains all  the  evidence  introduced  at  the  trial,  the  only  questions  pre- 
sented for  our  consideration  are  tliose  of  law,  arising  upon  exceptions, 
which,  in  the  order  in  wiiich  they  are  presented,  we  will  briefly  cpn- 
sider. 

The  answer  having  set  up  what  defendant  insists  was  a  counter- 
claim, and  no  reply  being  made  thereto,  the  defendant  moved  for  judg- 
ment on  the  pleadings,  which  he  now  claims  it  was  error  not  to  have 
granted.  We  have  examined  the  answer,  and  agree  with  the  trial 
judge  that  it  does  not  contain  a  counterclaim,  no  affirmative  relief 
being  demanded  thereon,  and  being  pleaded  as  a  defense,  and  treated 
BB  an  offset. 

At  the  dose  of  plaintifPs  case,  defendant's  counsel  moved  to  dis- 
miss the  complaint  on  the  ground  that  the  plaintiff  was  a  foreign 
corporation  and  that  there  is  no  proof  whatever  of  its  incorporation. 
The  trial  judge  at  first  inclined  to  the  view  that  this  motion  must  be 
granted,  on  account  of  the  statement  in  the  opinion  upon  the  former 
apx>eal,  (62  Hun,  471,  17  N.  Y.  Supp.  3,)  that,  the  plaintiff  having 
assumed  the  burden  of  proving  the  inc  jrporation,  **the  objection  that 
the  incorporation  of  the  plaintiff  was  not  established  would  have 
been  well  taken,  had  not  improper  evidence,  proving  the  incorpora- 
tion, been  admitted  without  objection;''  no  claim  l^ing  made  that 
there  was  any  such  issue.  By  section  1776  of  the  Code  of  Civil  Pro- 
cedure, it  is  provided  that  "plaintiff  need  not  prove  upon  the  trial 
the  existence  of  the  corporation,  unless  the  answer  is  verified,  and 
contains  an  affirmative  allegation  that  the  plaintiff  *  *  *  is  not 
a  corporation.''  The  case  of  Vulcan  v.  Myers,  58  Hun,  161, 11  N.  Y. 
8upp.  663,  in  construing  this  section  in  connection  with  section  1779 
of  the  Code,  held  that  the  former  section  was  equally  applicable  to 
foreign  as  well  as  to  domestic  corporations.  Unless,  therefore,  there 
is  an  affirmative  allegation  that  the  plaintiff  or  the  defendant,  as  the 
case  may  be,  is  not  a  corporation,  the  existence  of  the  corporation 
need  not  be  proved.    Here  the  answer  alleged  that  defendant  ^^as  no 
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knowledge  or  information  sufficient  to  form  a  belief  bb  to  1 
zation  of  the  plaintiff  as  a  foreign  corporation.  In  the  case 
(Vulcan  y.  Myers)  the  answer  contained  the  following  denia 
information  and  belief,  it  is  denied  that  plaintiff  ever  was, 
a  corporation."  This  latter  was  held  insufficient  to  put  ] 
its  proof,  and  we  think  the  form  of  denial  in  the  present 
much  weaker;  and  under  the  authority  of  that  caBe,  which 
the  sections  of  the  Code,  and  shows  just  when  proof  of  or 
must  be  made,  it  cannot  be  held  that  proof  of  incorpora 
quired. 

The  next  exception  refers  to  error  assigned  by  appell 
mitting,  over  objection,  evidence  as  to  a  settlement    Ai 
tion  of  the  record,  however,  will  show  that  while  the  co 
question  as  to  whether  any  proposition  was  received  frc 
fendanti  which  was  objected  to,  the  answer,  which  was, 
cannot  be  held  to  have  prejudiced  the  defendant    The  i 
testimony  of  what  actually  occurred  was  not  objected  to; 
in  a  proper  case,  we  are  disposed  to  enforce  the  rule,  i 
Slingerland  v.  Norton,  58  Hun,  578,  12  N.  Y.  Supp.  647, 
tiations  or  proposals  looking  towards  the  settlement  of  a  c 
without  action  cannot  be  received  in  evidence  as  admissi 
bility,  still  this  rule  does  not  extend  to  the  admission  of 
fact,  even  though  made  in  the  course  of  such  negotiations 
dence  adduced  was  not  for  the  purpose  of  showing  a  com] 
an  offer  to  compromise,  but  it  called  out  a  statement  of 
defendant's  liability,  as  shown  by  such  statement    Tal 
ever,  api)ellant's  view, — ^that  it  was  evidence  as  to  a  set 
such  eiddence  was  received  without  objection,  and  thereai 
tion  was  made  to  strike  it  out 

In  addition,  certain  criticisms  are  made  ux)on  the  cha 
trial  judge,  but,  as  no  exceptions  were  taken  thereto,  no  ^ 
presented  for  our  consideration.  Thus  it  is  claimed  that 
in  his  charge,  dwelt  on  the  giving  of  the  notes  by  deces 
with  knowledge  of  Gaylord's  shortcomings,  and  that  this 
the  defendant,  by  making  the  case  turn  on  evidence  give 
lord,  in  his  own  behalf,  of  personal  and  private  transi 
tween  him  and  the  deceased,  which  could  not  be  contrac 
should  have  been  excluded.  While,  in  the  absence  of  an 
no  question  is  raised  upon  the  judge's  charge,  the  evid< 
by  Gaylord  as  to  his  Interviews  with  the  agent  of  the 
who  has  since  died,  was  objected  to;  but  the  point  thus 
we  do  not  regard  as  serious. 

As  appears  from  the  record,  Oaylord  testified  that  he  s 
f endant,  and  asked  him  for  the  final  payment^  and  that  tiie 
told  him  to  see  Mr.  Yenni,  and  get  it  fixed  up,  and  arran| 
ment;  that  he  thereupon  called  upon  Mr.  Yenni;  and  it 
question,  ''What  matters  did  you  discuss  at  that  interview 
objection  was  made,  and  the  exception  taken.  No  groun 
tion  was  given,  but  if  we  take  the  one  now  presented  that 
competent  and  improper  to  have  allowed  Gaylord  to  testi^ 
sations  had  with  the  agent  of  the  defendant,  the  latter  1 
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deceased,  it  is  evident  that  there  is  no  merit  in  the  objection.  It  had 
been  made  to  appear  that  Yenni  was  the  defendant's  agent,  and,  a& 
we  have  seen  from  what  just  preceded  the  giving  of  this  testimony, 
Gaylord  stated  that  the  defendant  told  him  to  see  Yenni,  and  make 
the  arrangements  with  him.  Under  such  circumstances,  it  was  com- 
petent to  show  just  what  occurred  between  Gaylord,  who  was  act- 
ing for  plaintiff,  and  Yenni,  who  was  concededly  the  agent  of  the  de- 
fendant, and  to  whom  Gaylord  had  been  referred  by  the  defendant 
himself. 

Upon  an  examination  of  the  record,  we  do  not  think  that  any  of  the 
exceptions  are  valid;  and  the  judgment,  therefore,  should  be  affirmed,, 
with  costs.    All  concur. 


(68  Huti,  68.) 

KOEHLER  V.   OLSBN. 

(Supreme  Court,  Oeneral  Term,  First  Department    Mandi  17,  1893.) 

iHTOxiCiiTiKO  LiQUOKS— License— Liability  for  Licensee's  Debts. 

A  Uquor  license,  being  assignable  only  with  the  consent  of  the  board 
Of  excise,  (Laws  1892,  c.  401,  §  26,)  is  not  property  which  can  be  reached 
by  a  creditor's  action. 

Appeal  from  special  term,  New  York  county. 

Action  by  David  M.  Koehler,  surviving  partner  of  D.  M.  Koehler 
&  Son,  against  Thomas  Olsen,  to  apply  equitable  assets  of  defend- 
ant in  satisfaction  of  plaintifTs  judgment  against  him.  A  motion 
for  the  continuance  of  an  injunction  and  the  appointment  of  a  re- 
ceiver pendente  lite  was  denied,  and  plaintiff  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

Charles  Goldzier,  for  appellant. 

PER  C5URIAM.  This  action  is  brought  by  a  judgment  creditor, 
after  execution  and  return,  upon  a  claun  that  there  are  certain 
equitable  and  other  assets  possessed  by  the  judgment  debtor  which 
he  refuses  to  apply  to  the  satisfaction  of  the  execution.  These  con- 
sist of  a  lease,  fixtures,  furniture,  and  license  of  a  liquor  saloon, 
in  which  the  defendant  is  alleged  to  carry  on  business.  With 
respect  to  this  property,  other  than  the  license,  it  could  be  sold  un- 
der the  execution,  and,  as  there  is  no  allegation  of  fraudulent  con- 
veyance, or  other  cloud  upon  the  title  of  the  judgment  debtor,  resort 
to  a  judgment  creditor's  action  is  entirely  unnecessary. 

The  only  question  presented  is  as  to  whether  or  not  such  an  ac- 
tion is  justified  by  the  allegation  that  the  debtor  is  the  owner  of 
an  excise  license,  which  cannot  be  taken  upon  execution,  and 
which,  therefore,  it  is  necessary  to  obtain  the  aid  of  the  court  ta 
reach.  The  solution  of  whether  the  action  can  be  maintained  for 
this  purpose,  and  the  relief  to  which  the  plaintiff  thinks  himself 
entitled  accorded,  must  depend  upon  whether  or  not  we  consider 
such  license  property,  and  capable  of  transfer.  Section  26  of  chap^ 
ter  401  of  the  laws  of  1892  provides: 
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"The  board  of  excise  may  ♦  ♦  ♦  grant  a  written  permlsalon 
or  persons,  who  having  a  license  from  said  board,  ♦  ♦  ♦  (2) 
sign,  or  transfer  such  Ucense  during  the  term  for  which  it  was  £ 
any  person  or  persons  who  may  thereupon  carry  on  such  bnsine 
licensed  premises  during  the  balance  of  the  term  of  such  license,' 

The  condition  precedent  to  any  transfer,  as  will  be  Be^Q 
language,  is  the  written  permission  of  the  board  of  exc 
transfer.  It  is  therefore  a  personal  privilege,  which  is  nc 
ject  of  assignment  or  transfer  without  such  permlssioi 
agree  with  the  view  of  the  judge  below  "tiiat  it  is  entirel 
with  the  excise  commissioners  to  say  whether  they  wij 
transfer  of  such  license,"  and  that  the  interest  or  right 
debtor  has  in  such  license  is  not  property  which  can  I 
by  a  creditor's  action,  as  the  court  has  no  power  to  € 
transfer.  There  being  no  ground  alleged  upon  which  1 
itself  can  be  maintained,  the  incidental  provision  of  re 
for  pendente  lite  of  an  injunction  and  receiver  was  pi 
fused. 

We  think,  therefore^  that  the  order  should  be  affirmed,  ^ 


(08  Hun,  173.) 

WILLIAMS  V.   LINDBLOM   et  aL 

(Supreme  Court,  General  Term,  First  Departm^it     March  1 

1.  Paktnekship— Accounting — Judgment. 

In  an  action  for  an  accounting  between  partners  It  Is  erroi 
money  Judgment  in  favor  of  one  partner  against  the  others 
termining  the  state  of  accounts  between  the  partners. 

8.  Same— Rbqusst  to  Statb  Accounts. 

The  fact  that  defendant  did  not  ask  to  have  the  accounts  1 
partners  stated  is  immaterial,  since  he  had  a  right  to  ass 
Judgment  appropriate  to  the  action  would  be  rendered, 
a  Pleading — Answer— Form  op  Denials. 

The  denials  of  an  answer  should  not  be  merely  by  refer^ic 
folios  of  the  complaint;  and  if,  In  such  case,  it  cannot  be 
what  is  denied,  none  of  the  allegations  of  the  complaint  will 
to  have  been  controverted. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  William  S.  Williams  against  Bobert  TAoi 
pleaded  with  Nelson  Van  Kirk  and  others,  for  an  accountii] 
plaintiflP  and  defendants  as  partners.  Plaintiff  had  judgmc 
defendants  Lindblom  and  Miller,  and  Lindblom  appesSs. 

June  21,  1883,  Robert  Lhidblom  and  Nelson  Van  Kirk,  of  Chia 
than  G.  Mmer  and  Wimam  S.  Wimams,  of  the  city  of  New  York, 
a  written  contract  by  which  they  formed  a  limited  partnership  for 
tion  of  a  commission  business  at  the  city  of  Chicago,  under  the  fii 
Robert  Lindblom  &  Go.  It  was  mutually  agreed  that  Lindblom  ao 
should  Jointly  contribute  to  the  capital  $150,000  in  cash,  and  Mill 
liams  each  $75,000  in  cash.  The  partnership  was  to  commence  J 
and  continue  for  two  years.  The  partnere  were  to  share  In  tih 
proportion  'to  the  amount  of  capital  contributed  by  each,  and  ¥ 
the  losses  in  the  same  proporti<Hi,  except  that  WilliamB  was  to  I 
losses  only  to  the  extent  of  the  sum  contributed  by  him  to  the  a 
Arm.  The  firm  commenced  business  and  continued  untQ  April  3, 
it  was  dissolved  by  mutual  consent    These  facts  are  conceded. 
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1890,  the  sammons  in  this  action  was  served  on  Undblom,  and  on  Nathan  6. 
Miller  and  John  H.  Kitchen  In  March  of  the  same  year.  The  action  was  for 
an  accounting  between  the  partaers,  and  for  a  judgment  against  the  defend- 
ants for  such  smn  as  should  be  found  due  the  platntlfl  on  the  accounting.  Bill- 
ler  did  not  appear  In  the  action,  but  his  receiyer  appeared  and  answered, 
isnbmitting  his  rights  to  the  court  Van  Kirk  was  not  served,  and  did  not  ^- 
pear.  Ltndblom  answered,  and  prayed  for  a  Judgment  for  an  accounting 
«nd  determining  the  fights  of  all  the  partners  as  between  themselyes.  The 
action  was  tried  before  a  referee,  who  rendered  a  personal  Judgment  in  fa- 
vor of  the  plaintiff  and  against  Robert  Lindblom  and  Nathan  G.  Williams 
fbr  163,705.16  damages  and  costs,  and  that  the  plaJntUf  have  execution 
tiierefor. 

Argued  before  VAN  BBUNT,  P.  J^  and  CySBIEN  and  FOIr 
LETT,JJ. 

L.  A  Gonld,  (Gepbas  Brainerd,  of  counsel,)  for  appellant 
D.  M.  Porter,  for  respondent 

FOLLETT,  J.  The  answer  of  lindblom  is  so  defective  that,  had 
the  decision  turned  upon  the  state  of  the  issues  presented  by  the 
pleadings,  the  defect  miglit  have  proved  fatal  to  the  defendant  The 
.answer  '^denies  the  allegations  contained  in  said  complaint  from  the 
middle  of  the  ninth  folio  down  to  the  words  *any  one  therefor,'  near 
the  end  of  the  twelfth  folio  of  said  complaint,  except,"  etc  The  folios 
referred  to  are  evidentlj  those  of  the  original  complaint,  which  are 
not  identical  with  those  of  the  complaint  as  printed  in  the  record, 
and  it  is  impossible  to  ascertain  what  is  denied  and  what  admitted. 
This  vicious  mode  of  pleading  has  been  several  times  condemned  in 
reported  cases.  Pleadings  are  to  be  construed  strictly  against  the 
pleader,  and,  if  it  cannot  be  determined  what  has  been  denied,  none 
of  the  allegations  of  the  complaint  wiU  be  deemed  to  have  been  con- 
troverted. . 

An  action  at  law  cannot  be  maintained  by  one  partner  against 
another  to  recover  a  sum  of  money  arising  out  of  the  partnership 
transactions  until  a  final  accounting  has  been  had,  and  the  amount 
due  ascertained.  The  case  at  bar  is  in  equity,  for  an  accounting 
between  several  partners,  but  by  the  decision  of  the  referee  and  the 
judgment  entered  thereon  it  was,  in  effect,  turned  into  an  action  at 
law,  and  a  judgment  for  a  definite  sum  of  money  entered  in  favor  of 
one  partner  and  against  two  others,  without  determining  the  state 
of  the  accounts  between  the  partners.  The  rule  for  taking  a  part- 
nership account  in  an  action  like  this  is  well  stated  by  Mr.  Lindl^ 
in  his  learned  work  on  Partnerships:  "(1)  Ascertain  how  the  firm 
stands  as  regards  nonpartners.  (2)  Ascertain  what  each  partner  is 
entitled  to  charge  in  account  with  his  copartners,  remembering,  in 
the  words  of  Lord  Hardwicke,  that  *each  is  entitled  to  be  allowed  as 
against  the  other  everything  he  has  advanced  or  brought  in  4U3  a 
partnership  transaction,  and  to  charge  the  other  in  the  account  with 
what  that  other  has  not  brought  in,  or  has  taken  out  more  than  he 
ought'  (3)  Apportion  between  the  x)artners  aU  profits  to  be  di- 
vided or  losses  to  be  made  good;  and  ascertain  what,  if  anything, 
each  partner  must  pay  to  the  others,  in  order  that  all  cross  claims 
may  be  settled."    2  Lindl.  PartiL  (3d  Eng.  Ed.)  1031.    This  role  haa 
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been  approved  by  several  cases  in  this  state.  Nendecker  v.  Kohl- 
berg,  3  Daly,  407;  Bhiner  y.  Sweet,  2  Lans.  386;  Butler  v.  Ballard, 
43  N.  Y.  Super.  Ct  R  191;  Sweet  v.  Morrison,  103  N.  Y.  235,  8  N.  E. 
Bep.  396;  McCall  v.  Moschowitz,  14  Daly,  16.  Such  is  the  rule  in 
New  Hampshire  (Baymond  v.  Came,  45  N.  H.  201)  and  in  Massachu- 
setts, (Paine  v.  Paine,  15  Gray,  299.)  The  theory  of  this  action  was 
disregarded  by  the  learned  referee,  whose  decision  and  the  judgment 
entered  thereon  violate  the  rule  that  judgments  must  be  secundum 
allegata  et  probata. 

It  was  urged  on  the  argument  that  the  defendant  did  not,  by  an 
appropriate  request,  ask  the  referee  to  state  the  accounts  between  the 
partners.  This  was  unnecessary,  for  counsel  had  the  right  to  assimoie 
that  a  judgment  appropriate  to  the  form  of  the  action  would  be 
rendered,  and  it  was  no  more  necessary  to  make  a  specific  request 
than  it  would  be,  in  an  action  for  specific  performance,  to  request 
that  a  judgment  for  money  be  not  given,  but  that  sx)ecific  relief  be 
awarded  or  denied.  The  exception  taken  by  the  appellant  to  the 
conclusions  of  law  are  sufficient  to  raise  the  questions  here  consid- 
ered. In  accountings  between  partners  it  is  not  usual  to  award 
costs  until  the  final  judgment  is  entered,  when  they  may  be  paid  out 
of  the  fund  or  charged  against  the  ddinquent  partner;  so  the  question 
of  costs  win  be  reserved  until  the  final  determination.  The  judg- 
ment should  be  reversed,  and  a  new  trial  granted,  before  a  new  ref- 
eree to  be  appointed  by  this  court,  with  costs  to  appellant  to  abide 
the  final  award  of  costs.     All  concur. 


(68  Hun,  114.) 

PRENTISS    T.    WBATHERLY   et  sL 

(Supreme  Ck)urt,  General  Term,  First  Department     Mareb  17,  1893.) 

1.  EZBCTTTORS  AND  AdMINTBTRATORS— ACTION  ON  BOND— WhO  MaT  SuE. 

Code  C)iyU  Proc.  §  2607,  provides  that  an  action  may  be  maintained 
on  an  administrator's  bond,  after  an  execution  issued  on  a  surrogate's 
decree  against  the  property  of  an  administrator  has  been  retmned  un- 
satisfied, by  and  in  the  name  of  the  person  in  whose  fayor  the  decree  is 
made.  Held,  that  an  action  thereon  may  be  maintained  by  the  general 
guardian  of  an  infant  to  whom  the  decree  of  the  surrogate  has  directed 
the  administrator  to  pay  oyer  the  funds,  and  such  action  could  not  be 
maintained  by  a  guardian  ad  litem,  the  decree  not  being  in  his  favor. 

Sl  BA»fB— Approval  op  Bond. 

Where  the  body  of  the  guardian's  bond  is  in  the  case  on  appeal,  the 
fact  that  the  record  does  not  show  that  it  was  "approved  by  the  sur- 
rogate," as  required  by  Ck>de  CivU  Proc  §  2746,  is  not  a  ground  for  re- 
versing a  Judgment  in  his  favor,  it  appearing  that  the  question  was  not 
raised  at  the  trial,  for,  though  the  approval  is  not  printed  as  a  part  of  the 
record,  that  does  not  prove  its  nonexistence,  and  the  original  bond,  being 
a  record,  can  be  received  in  evidence  on  appeal  for  the  purpose  of  sus- 
taining the  Judgment 

1.  Sahb— Action  by  Guardian. 

An  action  by  a  guardian  on  the  bond  of  an  administrator  who  has  been 
removed  is  not  within  Ck>de  Oivil  Proc  §  2600,  providing  that  where  tiie 
letters  of  an  administrator  have  been  revoked,  and  no  successor  ap- 
pointed, "any  person  aggrieved  may,  upon  obtaining  an  order  from  the 
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sorrogate  grantliig  him  leave  so  to  do,  maintain  an  actton  on  tlie  offldal' 
tx>nd  of  the  ezecator  or  administrator  in  behalf  of  himself  and  all  others 
Interested,"  and  therefore  permission  of  the  surrogate  to  bring  sach 
action  was  not  necessary. 

A.   SaMB— AcCOXmTINO  AFTER  ReMOYAT^. 

The  estate  having  been  fully  administered,  the  surrogate  could  finally 
settle  the  accounts  of  the  removed  administrator  without  going  through 
the  needless  formality  of  appointing  a  new  administrator,  and  Code  Civil 
Proc.  §  2693,  providing  that,  when  the  letters  of  all  the  admhiistrators 
have  been  revoked,  the  surrogate  must  grant  letters  to  one  or  more  per- 
sons as  their  successors  as  if  the  former  letters  had  not  been  issued,  is 
not  mandatory,  as  is  shown  by  section  2009,  providing  who  may  bring: 
an  action  on  the  bond  of  an  administrator  in  case  no  successor  is  ap- 
pointed. 

6.  Guardian— Appointment— Citation  to  Former  Guardian. 

Letters  issued  to  a  general  guardian  need  not  show  on  t^eir  face  that 
a  citation  was  issued  to  the  former  general  guardian,  as  the  absence 
of  such  recital  is  not  proof  that  the  citation  was  not  in  fiict  issued  and 
served. 

Appeal  from  special  term,  New  York  cotinly. 

Action  by  Oeorge  Lewis  Prentiss,  as  general  guardian,  etc., 
against  John  S.  Weatherly  and  Ellen  Bowden,  executors^  etc.,  to  re- 
cover on  an  administrator's  bond.  From  a  judgment  in  favor  of 
plaintiff,  entered  on  a  verdict  directed  by  the  court,  and  from  an 
order  denying  a  motion  for  a  new  trial  made  on  the  minutes,  defend- 
ants appeal    Affirmed. 

August  18,  1885,  William  Carleton  died  intestate,  leaving  Marie  Carleton,  » 
daughter,  aged  five  years  February  4,  1885,  his  sole  heir  and  next  of  kin. 
Jxmf*  8,  1886,  letters  of  administration  on  his  estate  were  duly  granted  by  the 
surrogate's  court  of  the  dty  and  county  of  New  Yorlc  to  William  T.  Ward^ 
who  afterwards,  with  James  M.  Baldwin  and  William  H.  Bowdon,  executed 
and  filed  the  usual  administrator's  bond.  On  the  same  date— June  8,  1880 — 
said  Ward  was  duly  appointed  by  said  surrogate's  court  the  general  guardian 
of  the  estate  of  said  Marie  Carleton.  Ward  entered  upon  the  discharge  of  his 
duties  as  administrator  and  as  guardian,  and  continued  until  June  19,  1890, 
when  he  was  removed  from  both  positions  by  said  court.  On  the  9th  of  March. 
1891,  George  L.  Prentiss,  liie  plalntifT,  was  appointed  by  said  court  general 
^lardian  of  the  estate*  of  said  infant  In  the  place  and  stead  of  Ward  removed, 
and  on  the  same  day  executed  the  usual  guardian's  bond.  No  administrator 
has  been  appointed  in  the  place  of  Ward,  removed,  of  the  estate  of  Williair^ 
C^leton.  December  31,  1800,  Ward  filed  In  said  court  an  account  as  admin- 
istrator, by  which  it  appears  that  he  then  had  on  hand  $3,413.87  in  cash  belonii;- 
ing  to  the  estate.  This  account  was  never  Judicially  settled.  March  23,  1891  ^ 
Ward  filed  a  final  account  as  administrator  in  said  court,  showing  that  he 
bad  in  his  hands  $3,503  in  money  belonging  to  the  estate,  which,  on  the  2d  of 
July,  1891,  was  adjusted  and  settled  by  said  coui*t  Ward  was  allowed  $212. 70 
for  commissions  and  counsel  fees,  and  was  directed  to  pay  to  a  creditor  $150 
tn  satisfaction  of  a  daim.  These  sums,  deducted  from  $3,503,  left  $3,140.3l> 
In  his  hands,  which  he  was  directed  to  pay  over  to  George  L.  Prentiss,  general 
guardian  of  the  infant.  Thereupon  a  judgment  was  docketed  for  the  amount, 
on  which  an  execution  was  Issued  in  December,  1891,  which  was  returned 
wholly  unsatisfed.  This  action  was  brought  on  the  administration  bond 
against  \raiiam  T.  Ward,  the  principal,  (though  not  so  described  in  the  bond,) 
and  against  James  M.  Baldwin  and  William  H.  Bowden,  the  sureties,  (though 
they  were  not  described  as  such  in  the  bond,)  to  recover  $3,140.30,  which 
Witd,  as  administrator,  was  directed  by  the  decree  of  the  surrogate's  court 
to  pay  to  the  plaintiff.  Bowden  alone  defended  the  action,  which  resulted  In 
a  judgment  May  26,  1892.  On  July  8,  1892,  Bowden  died,  and  the  action  was 
subsequently  continued  agalust  his  executors  by  order  of  the  court. 
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Argned  before  VAN  BBUNT,  P.  J.,  and  (yBSIEN  aai  FOLLBTT, 
JJ. 

Benjamin  Patterson,  for  appellants 
George  F.  Bentley,  for  respondent. 

FOLLETT,  J.  The  learned  counsel  for  the  defendants  Insists 
that  the  plaintiff  cannot  maintain  this  action  for  tiuee  reasons: 
(1)  That  it  cannot  be  brought  by  a  general  guardian,  but  should 
have  been  by  a  guardian  ad  litem;  (2)  that  it  should  have  been 
brought  by  a  new  administrator,  appointed  in  the  place  of  Ward, 
removed;  (3)  that  leave  to  bring  it  has  not  been  granted  by  the  sui> 
rogate's  court 

The  answer  to  the  first  objection  is  that  section  2607  of  the  Code 
of  Oivil  Procedure  provides  l^t  an  action  may  be  maintained  on  an 
administrator's  bond  by  and  in  the  name  of  the  person  in  whose 
favor  the  decree  was  made.  The  decree  of  the  surrogate's  court 
directed  the  administrator  to  pay  over  to  George  L.  Prentiss,  general 
guardian  of  tiie  estate  of  Marie  Carleton,  |3,140.30,  upon  his  giving 
the  security  required  by  section  2746  of  the  Code.  TMs  brings  the 
case  within  the  section,  which  expressly  authorizes  a  general 
guardian  to  maintain  the  action.  The  decree  was  not  in  favor  of 
a  guardian  ad  litem,  and  the  action  could  not  have  been  maintained 
by  one.  November  27,  1891,  the  plaintiff  executed  a  bond  pur- 
suant to  section  2746  and  the  decree,  which  perfected  the  plaintiff's 
right  to  bring  this  action.  The  body  of  the  bond  is  contained  in 
the  case,  but  the  record  does  not  show  that  it  waa  "approved  by  the 
surrogate,"  as  required  by  the  section  last  cited.  The  answer  to  this 
is  that  no  such  question  was  raised  on  the  trial  of  the  action.  The 
bond,  as  printed,  does  not  appear  to  have  been  acknowledged,  but 
its  admission  in  evidence  was  not  objected  to  on  this  or  any  other 
ground.  The  fact  that  an  acknowledgment  and  an  approval  are 
not  printed  as  a  part  of  the  record  does  not  prove  their  nonexistenoe. 
The  original  bond,  being  a  record,  can  be  received  in  evidence  on 
tiiis  appeal  for  the  purpose  of  sustaining  the  judgment  Wines  v. 
Mayor,  etc.,  70  N.  Y.  613. 

There  is  nothing  in  the  position  that  a  new  administratcnr  should 
have  been  appointed,  who  should  have  brought  ihe  action.  The 
decedent's  estate  was  finally  settled,  and  there  was  no  occasion  for 
the  appointment  of  a  new  administrator.  By  the  decree  the  lia- 
bility of  the  administrator  to  this  plaintiff  was  established,  and  his 
right  of  action  was  perfect. 

Section  2609^  of  the  Code  provides  that  an  action  brought  there- 
under shall  be  by  leave  of  the  surrogate.  That  section  does  not 
relate  to  actions  like  the  one  at  bar,  but  to  actions  brought  '^y  any 

*Code  QvU  Proc.  §  2609,  prorides:  "Where  the  letters  of  an  execator  or 
administrator  have  been  so  revoked,  and  no  successor  is  appointed,  any  pawm 
aggrieved  may,  upon  obtaining  an  order  from  the  surrogate  granting  talm  leave 
so  to  do,  maintain  an  action  upon  the  official  bond  of  Uie  execator  or  admin* 
istrator  in  behalf  of  himself  and  aU  others  interested." 
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pertsons  aggriered,  *  *  *  In  behalf  of  himself  and  all  others 
interested/'  The  defendant  ui^ed  on  the  trial  that  the  surrogate's 
decree  was  procured  through  the  fraud  and  collusion  of  Ward,  Hie 
admioiBtrator,  and  this  plalntifF,  and  for  that  reason  was  not  bind- 
ing on  the  administrator's  sureties.  Upon  an  examination  of  the 
record  we  are  of  the  opinion  that  there  is  not  sufficient  evidence 
of  collusion  to  have  justified  the  submission  of  the  question  to  the 
jray.  The  administrator  filed  two  accounts, — ^the  first,  December 
1,  1890,  which  showed  an  indebtedness  to  the  estate  of  4f3,413.87; 
the  second  account,  upon  which  the  decree  was  made,  was  filed  in 
March,  1891^  by  which  the  administrator  charged  himself  with 
f3,503.  The  difference — 189.13 — ^is  accounted  for  by  the  amount 
charged  for  counsd  fee,  which  was  stated  in  the  first  account  as 
9600,  and  in  the  second  account  the  item  was  stated  and  allowed  at 
9410.87.  There  is  no  claim  that  the  first  account  was  not  voluntary, 
and  made  by  the  administrator  in  entire  good  faith.  The  point 
that  the  surrogate  could  not  finally  settle  the  accounts  of  the  re- 
moved administrator  without  appointing  a  new  one  is  not  well 
taken.  Section  2693^  was  not  intended  to  be  mandatory,  as  is  . 
clearly  shown  by  section  2609.  When  an  estate  has  been  fully 
administered,  as  in  the  case  at  bar,  the  surrogate's  court  is  not 
required  to  go  through  with  the  needless  formality  of  appointing 
an  administiutor. 

It  is  also  urged  that  the  appointment  of  the  plaintiff  as  general 
guardian  was  ffiegal,  because  the  letters  do  not  show,  on  their  face, 
that  a  citation  was  issued  to  the  j)erson  (Ward)  formerly  appointed 
general  guardian.  The  petition  itf  the  proceedings  resulting  in  the 
appointment  stated  all  the  necessary  facts,  and  prayed  that  a  cita- 
tion be  Issued  to  Ward,  the  late  guardian,  to  show  cause,  etc.  It 
was  prepared  in  January,  1891,  but  the  case  does  not  show  when  it 
was  filed  The  plaintiff  was  appointed  March  9, 1891,  so  that  there 
was  ample  time  for  the  service,  and  return  of  the  citation.  The 
mere  fact  that  the  issuing  of  a  citation  is  not  recited  in  the  letters 
Ib  not  proof  that  a  citation  was  not  issued  and  served.  A  further 
answer  to  this  point  is  that  it  was  not  taken  on  the  trial  below.  H 
it  had  been,  it  might  have  been  obviated  by  producing  the  citation. 
The  judgment  should  be  affirmed,  with  costs.    All  concur. 

*Ck>de  dvfl  Proc.  §  2693,  provides:  ^'Wlien  aU  the  esecutom  or  all  the 
admlntetratora  to  whom  letters  have  been  issued  die  or  become  Incapable,  as 
prescribed  In  section  two  thousand  six  hundred  and  ninety-two,  or  the  letters 
are  revoked  as  to  aU  of  them,  the  surrogate  must  grant  letters  of  adminlstnip 
tlon  to  one  or  more  persons  as  their  successors  In  like  manner  as  if  the  former 
tetters  had  not  been  issned.** 
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(68  Hun,  87.) 

BMBRSON   y.   EMERSON. 

(Bapreme  Court,  General  Term,  First  Department    Mardi  1 ' 

Aldcont— Amount. 

On  decreeing  a  wife  separation  from  bed  and  board  on  the 
desertion  by  the  husband,  and  awarding  her  the  costody  ol 
daughters,  two  of  whom  are  in  ill  health  and  require  medica 
an  award  of  $150  per  month  as  alimony  will  be  set  aside  as 
and  increased  to  |200  per  month,  where  it  appears  that  tl 
has  an  annual  net  income  of  nearly  $10,000,  derived  almost  ei 
property  acquired  by  defendant  since  his  marriage  to  plaintiff. 

Appeal  from  special  term,  New  York  coonty. 

Action  by  Emilj  A  Emerson  against  Jesse  M.  Emeraoi] 
ration  from  bed  and  board  on  tiie  ground  of  desertion.  ] 
part  of  the  judgment  separating  the  parties  which  award 
1 150  per  month  alimony,  she  appeals.     Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  FOLLETT,  J. 

Black  &  Ejng,  for  appellant. 

Tucker,  Hardy  &  Wainwright,  (Charles  J.  Hardy,  of  co 
respondent 

FOLLETT,  J.  This  action  for  a  separation  from  bed 
on  the  ground  of  desertion  was  begun  October  7,  1890.  ' 
tion  was  not  denied,  but  it  was  alleged  in  the  ans^wer  tl 
justified  by  the  ill  treatment  of  the  defendant  by  the  plain 
was  also  set  up  as  a  counterclaim,  and  a  separation  was  ] 
by  him.  September  8,  1871,  the  parties  intermarried,  i 
after  lived  together  as  husband  and  wife  until  June  26,  1 
the  defendant  abandoned  the  plaintifF,  and  has  since  refui 
with  her.  At  the  date  (November  16, 1892)  of  the  entry  oi 
ment  herein  the  parties  had  four  living  children:  Jessie 
June  13,  1872,  who  will  become  of  full  age  June  13,  1893 
G.,  bom  October  11,  1874,  who  wiU  become  of  full  age  0 
1895;  Florence  E.,  bom  October  7,  1876,  who  will  bec« 
age  October  7,  1897;  and  Adel  A,  bom  September  3,  1882 
become  of  full  age  September  3, 1903.  By  the  judgment  tl 
of  the  son,  Edward  G.,  was,  at  his  request,  awarded  to  the  < 
but  the  custody  of  the  three  daughters  was  awarded  to  th 
with  f  150  per  month  alimony  for  the  support  of  herself  a 
ters,  without  costs  to  either  party. 

It  is  alleged  in  the  complaint,  and  not  denied  in  the  ans 
at  the  time  of  the  aforesaid  marriage,  the  defendant  w 
without  means;  •  •  •  that  almost  all  of  said  proi)en 
quired  while  the  plaintiff  and  defendant  lived  together  a< 
wife  in  the  state  of  Texas,  and  almost  all  of  such  property, 
of  lands  and  personalty  and  an  interest  in  the  business  of  J 
son  &  Co.,  in  San  Antonio,  Texas,  is  situated  in  the  state 
The  court  found  that  the  defendant  owned  realty  in  Sai 
Texas,  which  produces  a  net  income  of  |2,396.89  per  year; 
one  half  owner  of  the  business  of  J.  M.  Emerson  &  C 
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io,  which  has  since  January  1,  1889,  prodaced  net  annual 
\  of  12,178.76;  that  he  owns  a  one-fourth  interest  in  the  Ann 
L  Emerson  &  Sons,  of  New  York,  the  net  profits  of  which  have 
{ince  January  1,  1890,  at  the  rate  of  f4,000  to  f4,500  per  year; 
le  is  in  receipt  of  a  salary  from  J.  M.  Emerson  &  Sons  of 
)er  month  when  employed,  which  amounts  to  f  900  per  annum 
e  year  preceding  the  entry  of  the  judgment;  thus  making  his 
1  income  from  |9,475.15  to  |9,975.15.  It  was  also  found  that 
aintiff  had  no  property  or  means  for  supporting  herself  and 
ters,  or  paying  the  costs  of  the  litigation,  except  as  derived 
the  defendant.  The  evidence  in  regard  to  the  defendant's 
•ty  was  given  by  himself,  by  one  of  his  partners,  and  his  agent, 
idisputed  evidence  is  that  the  eldest  daughter  is  in  bad  health, 
lat  the  youngest  has  for  several  years  been  subject  to  epileptic 
nd  requires  constant  medical  attention.  Between  the  date 
defendant's  desertion  of  the  plaintiff  and  the  trial  he  had 
tied  her  and  the  three  daughters  with  |122  per  month,  which 
urt  found  ^'wholly  inadequate  to  properly  support,  maintain, 
ind  clothe  the  plaintiff  and  the  said  three  daughters,  in  view 
defendant's  station  in  life  and  financial  circumstances,  and  to 
ly  educate  the  said  children."  The  judgment  should  be  modi- 
V  increainng  Hie  amount  of  the  alimony  to  f  200  per  month 
If  arch  1,  1892,  with  leave  to  edther  party,  in  case  of  a  change 
drcmnstances  of  either  party,  to  hereafter  apply  for  modifica- 
f  this  decree  in  respect  to  alimony;  and,  as  so  modified,  af- 
,  with  costs.' 


(«B  Hun,  122.) 
LINDHEIM  et  aL  v.  MANHATTAN  RY.  OO.  et  aL 
iprQme  Court,  (General  Term,  First  Department    March  17,  1898.) 

T8BAT.  OF  Action— Authority  of  Attorney. 

n  action  for  damages  to  land,  caused  by  the  constraction  of  an  ele 

?d  railroad  in  the  street  in  front  thereof,  should  be  dismissed,  on 

ion  of  defendant,  as  brought  without  authority,  where  the  complaint  is 

Ifled  by  a  person  who  has  no  interest  in  the  controversy,  and  the  at- 

ley  bringing  the  action  is  unable  to  produce  a  retainer,  and  is  unable 

state  which  one  of  the  owners  authorized  him  to  bring  the  action. 

nics— Suit  by  Cestui  Que  Trust. 

rbere-  the  legal  title  to  land  is  in  trustees,  the  cestuis  que  trustent 

not  sue  for  damages  done  to  it  unless  the  trustees  refuse  to  protect 

rigihts  of  the  beneficiaries. 

s — Refusal  of  Trustees  to  Sue. 

Q  allegation  in  the  complaint  that  the  trustees  had  declined  to  be 

le     parties    platntifF,    and   had    therefore   been   Joined    as   defend- 

B^  is  not  sufficient  to  show  that  the  trustees  had  refused  to  bring  an 

on  for  the  protection  of  the  trust  estate;    such  trustees  having  the 

it  to  refuse  the  allowance  of  their  names  for  the  purpose  of  bringing 

b  action  by  attorneys  who  had  not  even  been  selected  by  the  bene- 

tries. 

t — Attobnbt's  Authority. 

estlmony  of  the  attorney  bringing  the  action  that  he  had  made  appli- 

on  to  the  beneficiaries  to  be  allowed  to  bring  the  action,  and  that  such 

hority  had  been  granted  by  letter  written  by  the  beneficiaries,  is  not 

Ident  to  establish  the  authority  where  the  letter  is  not  produced  nor 

ven  in  court 
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[Appeal  from  circuit  court,  New  York  ooimly. 

Action  by  Louis  lindlieim  and  others  against  the  Manha 
way  Company,  the  Metropolitan  Elevatei  Bailway  Com; 
John  L.  Lin^ieim  and  others^  trustees,  etc,  for  damages 
tiffs'  land  from  the  operation  of  the  defendants'  railra 
street  in  front  thereof.  From  a  judgment  in  plaintiffs'  j 
from  an  order  denying  motion  for  new  trial,  the  defendai 
comx)anies  appeaL     i&versed. 

Argued  before  VAN  BRUNT,  P.  J^  and  O'BRIEN  and  I 
JJ. 

Davies  &  Rapallo,  (R.  L.  Maynard  and  Julien  T.  Daviei 
sel,)  for  appellants. 
Peckham  &  Tyler,  (B.  W.  T^er,  of  oounsel,)  for  responde 

VAN  BRUNT,  P.  J.  This  action  was  brought  to  recoYe 
for  the  operation  of  the  defendants'  railroad  in  front  of  pi 
eated  on  the  soutiiwest  comer  of  Broome  street  and  So 
arenue  from  the  15th  of  May,  1882,  to  the  22d  of  AprO, 
appeared  that  in  1867  the  property  was  purchased  by  < 
Lindheim  and  Bernard  Stim.  Bernard  Stim  subsequent]! 
1882,  conveyed  to  his  brother,  Samuel  Stim,  half  of  his  i 
the  property.  In  1871,  Moses  Lindheim  died,  leaying  a  w 
by  he  devised  all  his  estate,  real  and  x>ersonal,  to  his  er< 
trust  Letters  testamentary  were  issued  to  B&cihB.  lAm 
widow,  John  L.  Lindheim,  his  brother,  and  to  Jacob  Bo< 
the  23d  of  March,  1871.  Bertha  Lindheim  having  died  bi 
of  February,  1884,  one  Samuel  Cohen  was  appointed  exe 
trustee  in  accordance  with  the  provisions  of  said  will.  Tfa 
were  empowered  to  sell  any  real  estate  of  which  Moses 
died  seised  and  possessed;  and  in  March,  1884,  the  trust 
said  will  sold,  and  by  deed  executed  by  them,  conveyed,  t 
Stim  their  half  interest  in  the  premises  in  suit,  in  whidi 
heirs  of  Moses  Lindheim  joined  From  this  date  Bern 
was  the  owner  of  three  fourths,  and  his  brother,  Samu 
fourth,  of  the  premises.  On  the  25th  of  January,  1888,  s 
brought  by  the  Stim  brothers  against  these  defendants, 
they  recovered  past  damages  upon  the  property  tor  the  i 
their  interest  in  the  same  from  the  period  between  Januai 
down  to  the  time  of  trial,  in  June,  1888.  In  May,  1888,  t 
was  commenced  by  the  service  of  a  summons  in  which  the 
heirs  and  the  Stim  brothers  were  made  plaintiflfs,  and  the 
and  trustees  under  the  will  of  Moses  Lindheim  and  the  1 
Railway  Company  and  the  Metropolitan  Elevated  Rail^ 
pany  were  made  defendants,  to  recover  the  damages  sus 
that  portion  of  the  property  owned  by  the  Lindheim  es 
the  15th  of  May,  1882,  to  the  22d  of  April,  1884,  the  day 
the  Lindheim  half  interest  was  conveyed  to  the  Stims. 
plaint  was  verified  by  Bernard  Stirn,  who,  it  is  conceded 
the  slightest  interest  in  the  controversy,  and  as  to  whom 
plaint  was  dismissed  upon  motion  of  the  defendants, 
was  subsequently  submitted  to  the  jury,  who  rendered 
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dict»  and  from  the  judgment  fheveiqion  entered^  and  from  an  order 
drying  a  motion  for  a  new  trial,  this  appeal  is  taken. 

It  is  urged  upon  the  yaxt  of  the  appellants  that  it  was  exror  to  deny 
the  motion  to  dismiss  the  complaint  substantially  upon  two  grounds: 
First,  thatno  authority  whatever  to  bring  the  action  was  established; 
and,  second,  that  even  if  such  authority  had  been  established,  the 
title  to  the  pfroperty  being  in  the  trustees  of  Moses  lindheim,  his  heirs 
could  not  maintain  the  action.  It  seems  to  us  that  the  case  is  abso- 
lutely devoid  of  any  proof  of  authority  upon  the  part  of  the  attorneys 
to  maintain  this  action.  The  complaint  was  verified  by  a  party  who 
had  not  the  slightest  interest  in  the  acticMi,  and  as  to  whom  it  was 
dismissed;  and  although  it  was  stated  by  the  attorney  claiming  to 
be  the  counsel  for  the  Lindheim  heirs  that  he  had  a  retainer  from 
those  heirs,  he  seems  to  have  been  imable  to  produce  it;  and  although 
he  claimed  to  have  had  a  conversation  with  one  of  the  heirs  in  respect 
to  iMlnging  the  action,  it  was  impossible  for  him  to  name  wludi  one, 
or  when,  or  where.  In  fact,  so  far  as  the  case  shows,  there  does  not 
«eem  to  have  been  a  particle  of  authority  conferred  upon  the  attorneys 
to  bring  the  action.  But,  even  if  there  had  been  such  authority  con- 
ferred by  the  hefaRii»  the  title  being  in  the  trustees,  the  suit  must  be 
brought  by  them,  unless  they  had  refused  to  protect  the  rights  of  the 
heirs,  and  of  this  there  is  neither  allegation  nor  proof.  It  is  atr 
tempted  to  bolster  up  lids  action  by  a  claim  which  is  an  afterthought 
of  a  refusal  upoa  the  part  of  the  trustees  to  bring  any  action  in  the 
interest  of  the  estate.  We  say  this  was  an  afterthought,  because 
no  such  allegation  was  contained  in  the  complaint  If  tt  is  claimed 
that  the  last  clause  of  the  sixteenth  paragraph  of  the  complaint  is 
trach  an  allegation,  a  mere  inspection  of  it  wfll  show  that  it  is  not. 
It  is  as  follows:  ^That  said  executors  and  trustees  have  refused  and 
declined  to  be  made  parties  plaintiff  in  this  action,  and  they  are  made 
defendants  for  that  reason  only.^  They  had  a  right  to  refuse  to  allow 
tiieseself-constituted  attorneys  to  bring  an  action  in  their  name.  They 
had  a  right  to  bring  and  control  the  action  themselves,  and  could 
not  be  compelled  to  accept  these  self -elected  attorneys,  because  the 
attorneys  appearing  in  the  action  do  not  even  seem  to  have  been  se- 
lected by  the  heirs.  That  this  is  all  the  request  that  ever  was  made 
upon  these  trustees  is  apparent  from  tlie  letter  of  the  attorneys  of 
the  21st  Ai»ril,  1886.  They  say,  writing  to  one  of  the  trustees:  ''We 
are  about  to  bring  an  action  for  the  Stims  to  recover  damages,"  etc. 
What  interest  had  these  executors  in  any  action  to  be  comment^  by 
the  Stims  to  recover  damages?  They  were  not  required  to  be  mixed 
up  with  the  Stims  in  their  case.  There  is  no  pretense  that  tiiey 
were  acting  then  on  behalf  of  the  heirs  of  Moses  Lindheim,  or  that  it 
was  in  the  interest  of  that  estate  that  the  suit  was  to  be  begun. 
They  then  go  on  and  say:  ''As  the  people  representing  the  Lindheim 
estate  are  necessary  parties  to  the  action,  we  must  mc^e  you  parties, 
either  plaintiff  or  defendant,  whichever  you  prefer.  Please  let  us 
know  whether  we  shall  make  you  and  the  other  executors  coplaintiffs 
with  us,  and  recover  for  your  half  of  the  damages,  or  make  you  de- 
fendants. We  should  be  glad  to  see  you  at  your  earliest  convenience 
about  this  matter,  as  the  time  is  passing  away  for  which  we  can  re- 
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corer,  and  the  longer  we  wait  the  less  recovery  tixere  will  be.*'  Then, 
on  the  7th  of  May,  in  another  letter,  they  say:  ^'Wiil  you  please  call 
and  see  us  to-morrow  ?  We  have  heard  from  the  lindheims,  and  they 
want  ns  to  bring  suit"  This  is  the  first  that  had  been  heard  in  re- 
gard to  the  lindheims,  and,  so  far  as  this  case  shows,  there  is  no 
legal  proof  that  anything  had  ever  been  heard  from  the  Lindheinis. 
It  is  true  that  the  attorney  testified  that  his  recollection  is  very  dis- 
tinct that  he  made  an  application  to  be  allowed  to  bring  a  suit;  tiiat 
there  was  no  doubt  in  his  mind  about  that  whatever;  and  that  it  was 
in  the  form  of  a  letter  addressed  to  them,  and  signed  as  attorney  for 
the  Lindheims.  But  no  such  letter  has  been  produced  or  proven,  and 
it  seems  to  us  that  this  testimony  is  the  witness'  construction  of  the 
letters  which  have  been  produced  and  are  contained  in  the  case. 
Now,  actions  cannot  be  maintained  ux)on  such  a  basis  as  this.  ISiere 
must  be  some  foundation.  It  is  evident  that  the  origin  of  this  action 
was  to  recover  on  behalf  of  the  Stims,  and  that  these  other  people 
were  brought  in  without  notice  to  themselves,  and  without  ri^t 
That  the  action  was  Stim's  action  is  evidenced  by  the  ftu^t  that  he 
verified  the  complaint,  and  that  all  the  request  that  was- made  npon 
the  trustees  was  that  they  should  be  made  plaintiffs,  or  otherwise  be 
made  defendants  in  the  Stims'  action.  There  is  no  intimation  in  any 
at  the  correspondence  that  they  were  appearing  on  behalf  of  the  Lind- 
heims, to  commence  an  action  to  protect  their  rights;  and  it  is  a 
significant  circumstance  that,  although  one  of  the  plaintiffs  was  ex- 
amined as  a  witness,  there  was  no  attempt  made,  after  the  original 
authority  of  the  attorneys  to  appear  for  the  Lindheim  heirs  had  been 
<luestioned,  to  prove  any  such  original  authority;  We  think,  there- 
fore, that  there  was  no  proof  which  entitied  these  parties  to  bring 
the  action  in  question,  and  that  the  motion  to  diflmias  should  have 
i)een  granted.  The  judgment  should  be  reversed,  and  new  trial  o^ 
dered,  with  costs  to  appdlants  to  abide  the  event    All  concur. 


PEOPLE  V.  HATTER. 
(Court  of  Sessions,  Ulster  County.    March  2,  18d3.) 

DiSOBDBRLY  HOUSEB— CriT  ChAKTBR  AUTD  ORDINANCE— RePBAL. 

Pen.  Code,  §  322,  makes  the  keeping  of  a  disorderly  house,  which  prior 
thereto  was  a  misdemeanor  at  coiumon  law,  a  statutory  offense.  Section 
2  provides  that,  after  the  taking  effect  of  the  Code,  (December  1, 1882,)  no 
act  ^all  be  deemed  cilminal  or  punishable  except  as  prescribed  or  author- 
ized by  it,  or  by  some  statute  not  repealed  by  it.  Hdd^  that  the  provisions 
of  the  charter  of  the  cltj  of  Kingston  (Laws  1872,  c  150)  authorizing  its 
common  council  to  suppress  disorderly  houses,  and  an  ordinance  of  such 
council  prohibiting  such  houses,  and  providing  for  the  punishment  of  keep- 
ers thereof,  were  repealed. 
Same— Subsequent  Amendment  op  Charter. 

Pen.  Code,  §  728,  provides  that  none  of  the  provisions  of  such  0)de  shall 
be  deemed  repealed,  altered,  or  amended  by  the  passage  of  any  subsequent 
act,  inconsistent  therewith,  unless  such  statute  sliall  explicitly  refer  to, 
and  directly  repeal,  alter,  or  amend,  it  Hdd,  that  Laws  1888,  c.  33, 
amending  such  dty  cluirter  so  as  to  provide  that  all  persons  olfendiiii^ 
against  any  ordinance  passed  by  the  dty  coimcU  should  be  deemed  guilty 
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of  a  mlfidemeanor,  and  on  conviction  be  pmiished  by  a  fine  not  exceeding 
$200,  or  by  impiisonment,  and  that  the  recorder  of  sudi  city  should  liave 
exduaive  Jurisdiction  in  such  cases,  thou^  constitutional,  was  not  a  legis- 
latiye  recognition  that  the  general  law  was  modified  by  the  local  statute, 
since  such  amendment  does  not  refer  tp,  and  directly  repeal,  alter,  or 
amend,  the  Penal  Code. 
8.  Bams— JjRisDicTioN. 

Tliough  such  local  statutes  were  in  force,  they  would  not  affect  the 
antlioilty  of  the  grand  jury  of  the  county  in  which  such  city  is  situated  to 
indict,  or  the  court  of  sessions  to  try,  a  person  so  indicted  for  keeping  a 
disorderly  house  in  such  city  in  violation  of  a  statute  of  the  state. 

i.   8aMB— SUPPICIENCY  OF  INDICTMENT. 

An  indictment  for  l^eeping  a  disorderly  house  charged  that,  on  certain 
dates  named,  defendant  "did  l^eep  and  maintain  a  certain  common,  ill- 
governed,  and  disorderly  house,  and  in  his  said  house,  for  his  own  lucre 
and  gain,  certain  persons,  as  well  men  as  women,  of  evU  name  and  fame 
and  of  dishonest  conversation,  to  frequent  and  come  together  then  and  on 
said  days  and  times,  there,  unlawfully  and  wiUfully,  did  cause  and  pro- 
cure, and  the  said  men  and  women,  in  his  house,  at  unlawful  times,  as  well 
in  the  night  as  in  the  day,  then  and  on  said  days  and  times,  thene  to  be 
and  remain,  drinidng,  rippling,  gambling,  whoring,  and  misbehaving  them- 
selves, unlawfully  and  willfully,  did  permit  and  get,  there,  thereby,  habitu- 
ally disturbing  the  peace,  comfort,  and  decency  of  the  neighborhood  of  the 
said  common,  lU-govemed,  and  disorderly  house,  to  tJie  great  damage  and 
common  nuisance  of  the  people,"  etc.  Held,  that  such  indictment  is  not 
subject  to  the  objection  that  more  than  one  crime  is  charged,  within  the 
meaning  of  Ck>de  Crim.  Proc.  §§  278,  279,  providing  that  the  indictment 
must  charge  but  one  crime,  in  one  form,  except  that  it  may  be  charged  in 
separate  counts  to  have  been  committed  in  a  different  manner  or  by 
different  means,  and,  where  the  act  complained  of  may  constitute  different 
ci-imes,  they  may  be  charged  in  separate  counts. 

Indictment  of  Jacob  Hatter  for  keeping  a  disorderly  house,  to 
which  defendant  demurred.    Demurrer  overruled. 

The  indictment  charges  that  defendant,  on  the  18th  day  of  December,  1892, 
in  a  certain  county  in  this  state,  and  at  divers  other  days  and  times  between 
said  date  and  the  1st  day  of  June,  1892,  "aforesaid,  did  keep  and  maintain  a 
certain  common,  iU-govemed,  and  disorderly  house,  and  in  liis  said  house, 
for  his  own  lucre  and  gain,  certain  persons,  as  well  men  as  women,  of  evil 
name  and  fame  and  of  dishonest  conversation,  to  frequent  and  come  together 
then  and  on  said  days  and  times,  there,  unlawfuUy  and  wiUfuUy,  did  cause 
and  procure,  and  the  said  men  and  women,  in  his  house,  at  unlawful  times,  as 
well  in  the  night  as  in  the  day,  then  and  on  said  days  and  times  there  to  be 
and  remain,  drinking,  tippling,  gambling,  whoring,  and  misbehaving  them- 
selves, unlawfuUy  and  wUlfuUy  did  permit  and  get,  there,  thereby,  habituaUy 
disturbing  the  peace,  comfort,  and  decency  of  the  neighborhood  of  the  said 
common,  m-govemed,  and  disorderly  house,  to  the  great  damage  and  com- 
mon nuisance  of  the  people  of  the  state  of  New  York  then  and  there  hihab- 
iting,  residing,  and  passing,  to  the  evil  example  of  others,  and  against  the 
form  of  the  statute,"  etc. 

P.  Arthur  Westbrook,  Dist.  Atty.,  for  the  People. 
I>aTid  M.  De  Witt,  for  defendant 

CJLEARWATEE,  J.  The  defendant,  who  is  a  resident  of  the  city 
of  Kingston,  was  arrested  upon  a  warrant  issued  by  the  recorder  of 
that  city,  charging  him  with  keeping  a  disorderly  house.  He 
waived  an  examination,  and  gave  bail  to  await  the  action  of  the 
^and  jury.  At  the  next  court  of  sessions,  he  was  indicted  for 
the  keeping  of  a  disorderly  house,  and  now  demurs  to  the  indictment 
v.22N.Y.s.no.5 — 44 
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upon  the  grounds — ^Flrst,  that  the  grand  juiy  had  no  legal  authority 
to  Inquire  into  the  crime  charged,  by  reason  of  its  not  being  within 
the  jurisdiction  of  the  court;  second,  that  more  than  one  crime  is 
charged,  within  the  meaning  of  sections  278  and  279  of  the  Code  of 
Criminal  Procedure.  He  claims  that  the  charge  is  within  the  pro- 
visions of  subdivision  34  of  section  56  of  the  Code  of  Criminal  Pro- 
cedure, which  gives  to  courts  of  special  sessions  exclueiive  jurisdic- 
tion, in  the  first  instance,  to  hear  and  determine  charges  of  mis- 
demeanor in  33  classes  of  cases,  and  such  other  jurisdiction  as  is 
provided  by  special  statute,  or  municipal  ordinance  authorized  bv 
statute.  He  further  claims  that  by  the  charter  of  the  city  of  Kings- 
ton (chapter  150  of  the  Laws  of  1872)  the  common  council  is  clothed 
with  power  to  suppress  and  restrain  disorderly  houses  and  houses 
of  ill  fame,  (section  33,  subd.  13;)  that  on  the  29th  of  October,  1875, 
the  common  council  passed  an  order  prohibiting  the  maintaltiing  of 
disorderly  houses  within  the  bounds  of  the  city,  and  providing  that 
every  person  guilty  of  a  violation  of  the  ordinance  ^ould  incur  a 
penalty  of  not  less  than  f25  nor  more  than  flOO;  that  by  chaptar 
33  of  the  Laws  of  1888  the  charter  was  amended  so  as  to  provide 
that  all  persons  offending  against  any  ordinance  passed  by  the  com- 
mon council  should  be  deemed  guilty  of  a  misdemeanor,  and  upon 
conviction  be  punished  by  a  fine  not  exceeding  f 200,  or  by  imprison- 
ment, and  the  recorder  of  the  city  was  given  exclusive  jurifidiction 
oiP,  and  -power  to  hear  and  determine,  charges  for  eveiy  such  mis- 
demeanor. 

Waiving  the  discussion  of  the  constitutionality  of  this  amendment, 
it  hardly  seems  to  me  controlling  in  tiie  case  at  bar.  Prior  to  the 
enactment  of  the  Penal  Code  the  keeping  of  a  disorderly  house  was 
a  misdemeanor  at  common  law.  The  Penal  Code  made  it  a  statutory 
offense.  Pen.  Code,  §  322.  By  the  provisions  of  the  Code,  no  act 
after  it  took  effect  as  a  law  (December  1, 1882)  is  deemed  criminal  or 
punishable  except  as  prescribed  or  authorized  by  it,  or  by  some  stat- 
ute not  repealed  by  it.  Id.  §  2.  The  defendant's  claim  that  the 
Penal  Code,  being  a  general  act,  did  not  repeal  or  modify  the  local 
law  applicable  to  the  city  of  Kingston,  passed  before  its  enactment 
and  that  the  amendment  to  the  charter  (chapter  33  of  the  Laws  of 
1888)  was  a  legislative  recognition,  so  far  as  the  city  is  concerned, 
that  the  general  law  was  modified  by  the  special  or  local  statute, 
is  untenable;  it  being  expressly  provided  by  the  Code  itBelf  that 
none  of  its  provisions  shall  be  deemed  repealed,  altered,  or  amended 
by  the  passage  of  any  subsequent  act,  inconsistent  therewith,  unless 
such  statute  shall  explicitly  refer  to,  and  directly  repeal,  alter,  or 
amend,  that  Code.  Pen.  Code,  §  728.^  This  the  amendment  to  the 
charter  does  not  do.  Moreover,  the  defendant  is  not  indicted  for 
a  transgression  of  an  ordinance  of  the  city,  but  for  a  violation  of  a 
statute  of  the  state.  The  grand  jury,  therefore,  had  authority  to 
Inquire  into  the  crime  charged,  and  to  present  the  indictment  llie 
court  of  sessions  is  clothed  with  jurisdiction;  and  the  first  count  of 
the  defendant's  demurrer,  not  being  wdl  taken,  should  be  ovacroled. 

ifl^otUm  T28  WM  ftddad  to  the  Penal  Code  by  Laws  1886»  a  81,  f  a 
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As  a  aeeond  ground  of  demurrer,  the  defendant  alleges  that  more 
than  one  crime  is  charged  in  the  hidictment  The  Code  of  Criminal 
Procedure  provides  that  the  indictment  must  charge  but  one  crime, 
in  one  form,  except  that  the  crime  may  be  charged  in  separate 
counts  to  have  been  committed  in  a  different  manner  or  by  different 
means,  and,  where  the  crime  complained  of  may  constitute  different 
crimes,  such  crimes  may  be  charged  in  separate  counts.  Code 
Grim.  Proc.  §§  278,  279.  The  indictment  charges  the  defendant 
with  keeping  a  **hou8e  of  iU  fame,^  and  "a  disorderly  house,"  in  the 
common-law  form,  '^ad  commime  nocumentum,"  and  it  is  claimed 
that  this  is  a  charge  for  keeping  a  disorderly  house  at  common  law, 
and  not  under  the  Penal  Code.  While,  to  a  large  extent,  the  in- 
dictment follows  the  ancient  precedents,  it  still  sets  forth  the  act 
*  charged  as  a  crime  with  such  a  degree  of  certainty  as  to  enable  the 
defendant  to  know  the  act  with  which  he  is  charged;  and  the  crime 
alleged  is  stated  with  such  a  d&gree  of  certainty  as  to  enable  the 
court  to  pronounce  judgment,  upon  conviction,  according  to  the 
right  of  the  case.  Code  Crim.  Proc  §  284.  By  the  statute  of 
jeoffails,  ''no  indictment  is  insufficient,  nor  can  the  trial,  judgment, 
or  othCT  proceedings  thereon  be  affected,  by  reason  of  an  imperfec- 
tion in  matter  of  form  which  does  not  tend  to  the  prejudice  of  the 
subsliiantial  rights  of  the  defendant  upon  the  merits."  Id.  §  285. 
The  constructive  section  of  the  Penal  Code  (Pen.  Code,  §  718s  subd. 
16)  provides  that  the  terms,  "reputed  house  of  prostitution  or 
assignation,"  **house  of  prostitution,"  '*house  of  ill  fame  or  assigna- 
tion," "disorderly  house,"  include  all  premises  which,  by  common 
fame  or  report,  are  used  for  the  purpose  of  prostitution  or  assigna- 
tion; and  section  283  of  the  Code  of  Criminal  Procedure  provides 
that  words  used  in  a  statute  to  define  a  crime  need  not  be  strictly 
pursued  in  an  indictment,  but  otlier  words,  conveying  the  same 
meaning,  may  be  used;  and  section  282  of  that  Code  requires  that 
words  used  in  an  indictment  must  be  construed  in  their  usual  accep- 
tatioB  in  common  language,  except  words  and  phrases  defined  by 
law,  which  are  to  be  construed  according  to  their  legal'  meaning. 
That  a  statute  defining  a  crime  is  not  a  rule  of  pleading,  but  a 
guide  to  the  conduct  of  the  trial,  prescribing  the  proofs  requisite  to 
a  conviction,  and  that  an  indictment  containing  a  count  in  the  com- 
mon-law form,  if  sustained  by  evidence,  justifies  a  conviction  for 
even  so  great  a  crime  as  any  <rf  the  degrees  of  felonious  homicide 
known  to  the  law,  has  been  the  well-settled  rule  of  criminal  plead- 
ing in  this  state  for  upwards  of  half  a  century,  having  been  first 
held  in  1834  by  the  court  for  the  correction  of  errors  fii  People  v. 
Enochs  13  Wend.  159-172;  reaffirmed  by  the  supreme  court,  in 
1839,  in  the  case  of  People  v.  White,  22  Wend.  167;  again,  by  the 
court  of  appeals,  in  1868,  in  Fitzgerrold  v.  People,  37  N.  Y.  413,  and 
Kennedy  v.  People,  39  N.  Y.  245;  again,  in  1880,  in  the  case  of  Cox 
V.  People,  80  N.  Y.  500;  in  1884,  in  the  case  of  People  v.  Conroy, 
97  N.  Y.  62;  and  again,  in  1886,  in  People  v.  Willett,  102  N.  Y.  251, 
6  N.  £.  Bep.  301.  Not  only  is  this  the  established  rule  in  this  state, 
but  it  Is  a  rule  that  has  prevailed  from  the  earliest  time,  and  still 
prevails,  In  many  otker  states,  as  win  be  seen  from  an  examination 
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of  the  caBe&  in  many  of  which,  the  leading  case  of  People  y 
commentea  upon  and  followed.  The  averments  of  this  i 
being  sufficient  to  inform  the  defendant  of  the  nature  of  tl 
tion  against  him;  to  enable  him  to  prepare  his  defense; 
the  court  in  no  doubt  as  to  the  act  for  which  it  should  ii 
ishment,  in  event  of  conviction;  to  admit  of  the  record 
to  a  second  prosecution  for  the  same  offense,  and  none  of  1 
tions  being  inconsistent  or  incongruous, — ^we  think  its  ] 
sufficiently  accomplished.  It  was  the  purpose  of  the 
Criminal  Procedure  to  abolish  involved  efforts  at  precisio 
to  objections  of  the  most  trivial  and  technical  character;  i 
as  has  been  justly  said,  the  reformation  wins  its  way  but 
is  the  duty  of  all  courts  to  encourage  it,  when  sufficiently  i 
We  think  that  this  indictment  is  neither  multifarious,  n 
duplicity;  that  the  court  has  jurisdicton  of  the  crime  cha 
that  the  demurrer  is  not  well  taken,  and  should  be  overr 
leave  to  the  defendant  to  plead  over. 


WEGENER    V.   BUTLER. 

(City  Court  of  New  York,  General  Term.     March  17.  18J 

ACTIOH  POB  Services— Issue  as  to  Contract— Evidence. 

In  an  action  for  services  and  materials,  where  plaintiff  relief 
ten  contract  therefor,  which  he  annexes  to  his  complaint,  i 
ant  alleges  that  this  is  not  the  contract  actually  made,  but  t 
was  entered  into,  which  plaintiff  failed  to  perform,  it  is  erroi 
the  contract  which  defendant  claims  to  have  been  entered  Inl 
instruments  should  be  submitted  to  the  Jury  to  determine  in 
contract  actuaUy  made. 

Appeal  from  trial  term. 

Action  by  Theodore  Wegener  against  James  H.  Bntl». 
judgment  for  plaintiff,  defendant  appeals.     Reversed. 
Argued  before  EHBLICH,  C.  J.,  and  FITZSDiONS^  J. 

A.  Q.  Vanderpoel,  for  appellant 
William  F.  Browne,  for  respondent 

FITZSIMONS,  J.  Tliis  is  an  action  for  s^vices  rent 
materials  furnished  under  a  written  contract,  and  for  e: 
and  materials.  The  complainant  relies  upon  a  written 
which  he  annexes  to  his  complaint  The  defendant's  answ 
other  defenses,  alleges  that  the  contract  set  out  by  plain 
the  one  actually  made,  but  that  another  and  different  con 
entered  into,  and  which  was  not  performed  by  plaintiff.  ' 
was  submitted  by  plaintiff  tending  to  show  that  the  co 
pended  upon  by  him  was  the  contract  made,  and  that  its  t< 
substantially  complied  with.  Defendant,  on  his  part,  offei 
dence  the  contract  which  he  contended  was  the  one  ent 
and  it  was  excluded  by  the  trial  justice. 

Certainly  the  first  question  for  thejury  to  determine 
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iflsne  herein  was:  What  was  the  contract  made  between  the  par- 
ties hereto?  Was  it  the  one  in  evidence  submitted  by  plaintiff  or 
the  one  offered  by  defendant?  To  enable  them  to  determine  that 
question,  both  instruments  should  have  been  submitted  to  them,  and 
it  then  would  become  their  duty  to  determine,  under  the  evidence, 
which  one  constituted  the  contract  made.  Therefore  the  exclusion 
of  the  written  instrument  offered  by  defendant  was  error,  and  for 
that  reason  the  judgment  herein  must  be  reversed,  with  costii  to 
appellant  to  abide  event  of  action;  and  a  new  trial  is  ordered. 


(8  Mlsa  Rep.  188.) 
BORNSTBIN    v.    KAUFMAN. 

(City  Court  of  New  York,  Qeneral  Term.     March  17,  1893.) 

NxeoTiABiiB  Instbuments— LiABTLriT  OF  Indohser. 

In  an  action  on  a  note,  it  appeared  that  defendant  indorsed  it  before 
delivery  to  the  payee,  who  Indorsed  it  before  maturity.  PlaintifF  testi- 
fied that  before  maturity  he  showed  the  note  to  defendant,  and  said  that 
the  owner  wanted  him  to  take  it  as  money.  Defendant  said  that  it  was 
his  Indorsement,  and  that  it  would  be  aU  right  when  the  note  became  due. 
Plaintiff  also  testified  that  he  went  to  defendant  to  see  If  he  was  good. 
HeU,  that  plaintiff  evidently  took  the  note  on  the  credit  of  defendant's 
indorsement,  and  the  court  properly  directed  a  verdict  for  plaintiff. 
Fltzslmons,  J.,  dissenting. 

Appeal  from  trial  term. 

Action  by  Henry  J.  Bomstein  against  Mordecai  Kaufman  on  a 
promissory  note.  From  a  judgment  for  plaintiff,  entered  on  the  ver- 
dict of  a  jury  by  direction  of  the  court,  and  from  an  order  denying 
a  motion  for  a  new  trial,  defendant  appeals.     Affirmed. 

Argued  before  EHRLICH,  C.  J.,  and  McQOWN  and  FITZ- 
SIMONS,  JJ. 

Louis  Steckler,  for  appellant. 
George  B.  Stofddart,  for  respondent 

McGOWNy  J.  One  Harriet  Edwards,  hereinafter  named,  was 
made  a  party  defendant  in  this  action.  She  was  not  served,  how- 
ever, and  the  action  was  defended  solely  by  the  above-named  defend- 
ant. On  or  about  September  1,  1891,  said  Harriet  Edwards  made 
her  promissory  note,  in  writing,  in  and  by  which  she  promised  to 
pay,  45  days  after  date,  at  156  West  Fifty-Fourth  street,  to  the  order 
of  .Annie  Allen,  |250,  for  value  received,  with  interest  After  the 
maJdng  of  the  note  the  above-named  defendant  indorsed  the  note, 
and  the  note,  so  indorsed  by  the  defendant,  was  delivered  to  the  said 
Annie  Allen,  the  payee  named  therein.  Thereafter  the  said  Annie 
Allen,  the  payee,  duly  indorsed  said  note,  and  for  value  received,  and 
before  matraity,  dnly  delivered  the  note  to  the  plaintiff.  When  the 
said  note  became  due  and  payable,  the  same  was  duly  presented  for 
payment,  payment  demanded  and  refused,  whereupon  said  note  was 
duly  protested  for  nonpayment  against  the  maker  and  above-named 
defendant  and  others,  as  indorsers,  and  this  action  was  then  brought 
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to  recover  theieon.  The  answer  of  tilie  defendant  was,  in  i 
a  general  denial  The  plaintiff  testified  that  he  is  the  ow 
note.  That  he  obtained  it  about  October,  1891.  That  h 
defendant,  in  respect  to  the  note,  the  day  previous  to  his 
it,  and  before  the  maturity  of  the  note.  That  he  had  a 
tion  with  the  defendant  That  he  asked  Mr.  Kaufman 
your  Indorsement  on  this  note?^  Then  he  showed  him 
That  Kaufman  answered:  ^^es,  sir;  this  is  my  ind( 
That  he  (plaintiff)  said:  "The  party  that  has  this  note 
to  take  it  as  money;  and,  if  I  take  it,  will  it  be  all  righ 
defendant  said  it  would  be  all  right  when  it  came  due. 
fendant  said:  ^^There  is  another  one  besides  this,  and,  ij 
come  up  to  my  house  to-night,  I  will  fix  it  up  with  you/'  ar 
one  was  due.  That  he  took  the  note,  but  it  was  not  paid  i 
ty.  A  certificate  of  a  notary  public  was  offered  and  ad 
evidence,  certifying  that  on  the  19th  day  of  October,  1891 
was  presented  at  156  West  Fifty-Fourth  street,  and  payme 
demanded  and  refused;  that  the  said  note  was  thereupon 
tested,  for  nonpayment,  against  the  drawer  and  indorse] 
ing  the  defendant;  and  that  on  the  same  day  he  duly  serve< 
notice  of  protest  to  the  defendant,  Kaufman.  Plaintiff 
fled,  on  cross-examination,  that  he  went  to  the  defendant 
he  wafi  responsible  for  the  note;  to  see  if  he  was  good. 

It  is  claimed  on  the  part  of  the  appellant  that  Annie 
payee,  was  the  first  indorser,  and  that  she  could  only  trans 
plaintiff,  by  her  indorsement,  such  rights  as  she  had.  Tl 
could  not  recover  from  the  defendant,  as  second  indorser, 
not,  by  her  indorsement  made  after  defendant's  indorsee 
any  right  to  the  plaintiff  to  recover  of  the  defendant.  1 
lant's  contention  is  not  supported  by  Bacon  v.  Burnham,  37 
cited  in  his  brief,  as  that  case  holds,  only,  "that,  where  the 
dorser  is  not  made  liable  at  the  maturity  and  nonpaym< 
note,  no  act  or  indorsement  of  the  payee  subsequent  to  th€ 
of  the  note  can  render  the  second  indorser  liable."  Annie 
payee,  indorsed  the  note  after  the  defendant,  but  before  its 
Hie  defendant^  at  maturity,  had  notice  of  the  nonpaymc 
note,  as  appears  by  the  notary's  certificate  of  protest,  whi( 
tion  923  of  the  Code  of  Civil  Procedure,  "is  presumptive  e 
the  facts  certified,  unless  the  party  against  whom  it  is  o 
served  upon  the  adverse  party,  with  his  pleading,  or  withii 
after  joinder  of  issue  of  fact,  an  original  afQdavit  to  the  effe 
has  not  received  notice  of  •  *  *  nonpayment  of  the  m 
A  verified  answer  is  not  sufficient  as  an  affidavit,  within  th< 
of  this  section."  No  such  affidavit  was  served  herein.  T 
ant  Kaufman  was  what  may  be  termed  an  "irregular  indon 
dence  that  defendant  wrote  his  name  on  the  back  of  the  n 
its  delivery  to  the  payee,  without  any  extrinsic  evidence  of 
in  so  doing,  raises  a  legal,  but  not  a  condurave,  presumj 
he  did  80  for  the  payee's  accommodation,  intending  to  I 
dorser  subsequent  to  the  payee;  that  he  knew  the  indor 
the  payee  must  be  given  before  the  note  could  become 
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and  indorsed  the  note  on  that  nnderstanding.  See  Conlter  y.  Bfeh» 
mond,  59  N.  Y.  478.  As  between  the  parties,  and  those  subject  to. 
their  equities,  evidence  is  conpetent  to  rebut  this  presumption,  by 
showing  that  the  indorsement  was  made  to  give  the  maker  credit  to 
the  payee.  Id.  Bomstein,  the  plaintiff,  called  upon  the  defend- 
ant before  the  maturity  of  the  note,  and  showed  him  the  note.  De- 
fendant told  him  it  was  his  indorsement.  Plaintiff  then  told  him 
that  the  party  who  had  It  wanted  him  to  take  it  as  money,  and  asked 
him,  (defendant,)  if  he  (plaintiff)  took  it,  ''Will  it  be  aU  rights  That 
defendant  said  it  would  be  all  right  when  it  became  due.  Plaintiff 
farther  testifled  that  he  went  to  &e  defendant  to  see  if  he  was  good. 
He  evidently  took  the  note  upon  the  credit  of  defendant's  indorse- 
ment; and  defendant,  evidently,  by  the  statements  made  by  him,  in- 
tended to  let  the  plaintiff  know  that  he  would  be  responsible  for  the 
note;  otherwise,  what  difference  would  it  have  made  to  the  plaintiff 
whetitier  the  defendant  was  a  responsible  man  or  not?  Defendant 
knew  that  his  indorsement  upon  liie  note  was  made  by  him  to  give 
the  maker  credit,  for  he  had  indorsed  other  notes  of  the  maker  in 
the  same  way.  He  testified  that  ''there  is  another  one  besides  this, 
and,  if  you  will  oome  up  to  my  house  to-night,  I  will  fix  it  up  with 
you.''  We  find  no  error  in  the  rulings  of  the  trial  justice,  and  the 
judgment  and  order  appealed  from  must  be  aflOrmed,  with  costs. 

EIHBLICH,  a  J.,  concurs. 

FITZSDIONS,  J.,  (dissenting.)  The  plaintiff  should  not  have 
recovered  judgment  unless  the  testimony  showed  that  he  relied  upon 
the  indorsement  of  Kaufman  aB  a  surety,  and  that  it  was  placed  upon 
the  note  to  give  it  credit;  otherwise,  he  was  an  accommodation  in- 
dorser,  and  known  to  be  such  to  plaintiff,  and  not  Uable  upon  the 
note  in  question.  There  is  no  testimony  submitted  that,  in  my 
judgment,  meets  the  legal  requirements  in  the  case. 

The  judgment  should  be  reversed,  and  a  new  trial  ordered. 


CBMiso.  Rep.  60.) 

OONDOURIS  T.   IMPBRIAL  TURKISH  TOBACCO  &  OIGARBTTB  OCX 

(Common  Pleas  of  New  York  City  and  County,  General  Term.   Marcb 

14.  1893J 

1.   CoiCVBHSlOH—OORPOaATB  BTOCK— ACTION  AOAIK8T  OOHPOaATlOH. 

An  action  lies  against  a  corporation  for  the  oonvendon  of  Its  own 
stock. 
JL  Bamb— Oonvbbsion  of  Cbrtifioatb— Effect.  ^  _^       ^ 

A  conversion  of  a  certificate  of  stock  Is,  in  legal  elf ect,  ft  eonveision  ef 
the  stock. 

&  AtTACHMHHT— FORBIGH  CORPORATIOK.  ^        ^  _. 

An  attachment  icoes  against  a  foreign  cwpomtion  for  toe  conTerBlQii 
of  iti  own  stodL 

A,  flAMB— MonoF  TO  Vacatb.  .  .    .^  ,  ^ 

When  the  defendant  applies,  upon  the  plalntUTs  papers  alone,  to  va* 
cate  an  attachment,  the  motion  ^onld  be  denied  if  these  papecB  ex- 
hibit an  the  elements  of  an  action  for  oonversioii. 
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i.  Sams— AvBRRmo  Contracjt. 

On  sach  motion.  In  alleging  a  contract,  It  suffices  to  state  Its  legal  sub- 
stance and  effect;  and  U  It  be  In  writing  It  Is  not  necessary  to  produce 
the  original  or  a  copy. 

(Syllabus  by  t2ie  Ctourt) 

Appeal  from  special  term. 

Trover  by  Spiros  Condouris  agaisflt  the  Imperial  Turldflh.  Tobacco 
ft  Cigarette  Company.  FrcHn  an  order  yacating  a  warrant  of 
attachment^  plaintiff  appeals.    Beversed. 

Argued  before  PBTOB  and  GIEGEBICH,  JJ. 

Blackwell  Bros.,  (George  £.  Blackwell,  of  counsel,)  tar  appeUant. 
Baldwin  &  Blackmar,  (Abel  £.  Blackmar,  of  counsel,)  for  re- 
spondent 

PBYOB,  J.  The  appeal  is  from  an  order  vacating  a  warrant 
of  attachment  As  the  motion  to  vacate  proceeded  on  the  papers 
upon  which  the  attachment  issued,  it  was  in  the  nature  of  a  de- 
murrer, and  in  the  disposition  of  the  appeal  we  are  to  afisome 
every  fact  apparent  in  those  papers.  The  grounds  of  the  attach- 
ment were  that  the  defendant  is  a  foreign  corporation,  and  had 
converted  personal  property  of  the  plaintiff.  The  facts  exhibited 
are  that  by  an  agreement  in  writing  the  defendants  employed  the 
plaintiff  for  a  year  from  November  19,  1891,  at  an  annual  salary  of 
|l,200,  payable  in  weekly  installments;  that  plaintiff  stipulated  to 
deposit  with  the  defendant  a  certificate  for  50  shares  of  tiie  capital 
stock  of  defendant  company,  and  to  leave  the  same  with  tlie  de- 
fendant, as  security  for  the  faithful  perf(H*mance  of  his  duties,  and 
in  the  mean  while  that  he  would  not  sell  or  pledge  the  stock; 
that  plaintiff  duly  i>erformed  all  the  conditions  of  the  said  agree- 
ment on  his  part,  and  on  the  19th  November,  1891,  duly  indorsed, 
deposited,  and  left  with  the  defendant  the  said  certificate  of  stock; 
that  the  plaintiff  faithfully  served  the  defendant  as  its  employe 
until  the  4th  day  of  June,  1892;  that  ever  since  the  23d  day  of 
April,  1892,  the  defendant  has  failed  and  refused  to  pay  the  salary 
of  the  plaintiff;  that,  as  the  president  of  the  defendant  company 
had  instructed  its  treasurer  not  to  pay  any  further  salary  to  the 
plaintiff,  and  the  defendant  wholly  refused  to  keep  its  agreemient 
in  that  respect,  the  plaintiff  was  obliged  to  and  had  determined  to 
seek  other  employment;  that  thereupon  the  plaintiff  duly  de- 
manded the  return  of  his  said  certificate  of  stock,  but  the  defend- 
ant refused,  and  still  refuses,  to  deliver  it  to  hhn,  and  has  con- 
verted it  to  the  defendant's  own  use;  that  the  value  of  said  stock 
is  f 5,000;  and  that  the  action  is  brought  for  the  conversion  of  the 
stock.  That  an  apparent  cause  of  action  is  the  indispensable  con- 
dition of  an  attachment  is  true  enough,  (Beilly  v.  Sisson,  31  Hnn, 
572;)  but  wherein  is  the  statement  of  fact  presented  by  the  plain- 
tiff insufficient  to  show  a  right  of  recovery  in  trover?  The  certifi- 
cate was  the  property  of  the  plaintiff.  It  was  deposited  with,  the 
defendant  as  security  for  the  faithful  discharge  of  plaintiff's  duties 
during  the  stipulated  period  of  his  employment  He  did  faithfally 
discharge  those  duties.       Nevertheless  tiie  defendant  wronfj^uUj 
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refufied  to  pay  his  salary,  and  declared  its  purpose  to  persist  ini 
that  refusal.  This  repudiation  of  the  agreement  by  the  defend- 
ant authorized  the  plaintiff^  at  his  election,  to  treat  the  contract 
as  rescinded.  He  did  so  treat  it,  and  accordingly  demanded  the 
return  of  his  certificate,  which  was  refused;  and  the  defendant 
converted  the  stock  to  its  own  use,  to  the  plaintiffs  damage  in 
the  sum  of  f5,000.  Here,  beyond  question,  are  grouped  together  all 
the  elements  of  an  action  for  conversion.  It  cannot  be  said  that 
non  constat  but  defendant  retained  the  certificate  for  some  past 
default  of  the  plaintiff,  for  the  allegation  is  that  he  faithfully  dis- 
charged the  duties  of  his  employment.  It  may  not  be  objected 
that  non  constat  but  plaintiff  is  still  in  the  service  of  the  defend- 
ant, and  that  so  defendant  has  a  right  to  retain  the  certificate  as- 
security  against  his  future  delinquencies;  for  the  unequivocal 
averment  is  that  on  the  repudiation  of  the  agreement  by  the  de- 
fendant he  determined  to  seek  other  employment,  and  remained  with 
the  defendant  no  longer  than  the  4th  of  June,  1892.  It  cannot  be 
contended  that  the  plaintiff  failed  to  notify  the  defendant  of  his 
election  to  accept  its  refusal  to  perform  as  a  rescission  of  the  con- 
tract, for  the  demand  of  the  certificate  was  the  legal  equivalent 
of  such  notice.  But,  indeed,  notice  of  his  election  was  not  neces- 
sary to  the  rescission.  Ripley  v.  Hazelton,  3  Daly,  329.  It  cannot 
be  argued  that  a  certificate  of  stock,  or  the  stock  itself,  is  not  the  sub- 
ject of  conversion,  for  the  contrary  proposition  is  established  by  ir- 
resistible authority.  Anderson  v.  Nicholas,  28  N.  Y.  600;  Mc- 
Allister V.  Kuhn,  96  U.  S.  87,  89;  Budd  v.  Railway  Co.,  (Or.)  7  Pac. 
Rep.  99;  Payne  v.  Elliot,  54  Cal.  339;  Daggett  v.  Davis,  (Mich.)  18 
N.  W.  Rep.  548,  per  Cooley,  C.  J,.;  Hughes  v.  Mining  Co.,  72  N.  Y.  207. 
It  cannot  be  pretended  that  the  stock  in  controversy  was  not  the 
subject  of  conversion,  because  non  constat  that  the  certificate 
was  available  for  an  appropriation  of  the  stock  to  the  defendant's 
use,  (Daggett  v.  Davis,  supra,)  for  the  allegation  is  that  the  cer- 
tificate was  duly  indorsed  by  the  plaintiff. 

But  the  defendant  challenges  the  sufficiency  of  the  complaint  upon 
thi'ee  grounds: 

1.  That  the  affidavit  does  not  disclose  by  legal  evidence  a  cause 
of  action,  since  not  the  ipsissima  verba^  but  only  the  substance  and 
effect,  of  the  contract  between  the  parties  are  set  forth.  The  con- 
tention is  invalid,  because — First,  non  constat  but  that  the  very 
terms  of  the  agreement  are  reproduced  in  the  language  of  the  affi- 
davit; second,  an  affidavit  on  attachment  need  only  diow  a  right 
of  recovery,  and  in  pleading  a  contract  it  may  be  stated  according  to 
its  legal  effect.  Indeed,  a  verified  complaint  is  itself  sufficient 
as  an  affidavit.  Code,  §  3343,  subd.  11.  The  allegation  of  the  affi- 
davit is  clearly  adequate.  Allen  v.  Meyer,  7  Daly,  229;  Lanier  v. 
Bank,  9  Civil  Proc  R  161;  Sanders  v.  Soutter,  126  N.  Y.  193,  27 
N.  E.  Rep.  263. 

2.  That  the  right  of  the  defendant  to  the  custody  of  the  certifi- 
cate was  not  only  as  security  for  the  good  conduct  of  the  plaintiff, 
but  also  to  prevent  his  selling  or  pledging  it  during  the  stipulated 
period  of  his  employment,  namely,  for  12  months;    and  that,  as 
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that  period  has  not  yet  elapsed,  the  defendant  may  still 
certiflcate  as  a  safeguard  against  snch  transfer.    The  n 
the  contract  indisputably  is  that  the  plaintiff  should 
transfer  of  the  title  of  the  stock,  make  it  an  illusor 
for  his  fidelity;   and  so  the  defendant's  interest  in  its 
was  commensurate  only  with  the  term  of  his  actual  en 
Inevitably  the  rescission  of  the  agreement  and  the  cessat 
employment  determined  defendant's  right  to  retain  the  cei 

3.  That  the  refusal  of  the  defendant  to  deliver  the 
was  not  a  conversion  of  the  stock.  If  the  proposition  be 
nothing  to  the  purpose,  for  a  conversion  of  the  certificate 
able,  and  entitles  to  damages  to  the  value  of  the  stock. 
V.  Davis,  (Alich-)  18  N.  W.  Rep.  548.  The  corporation  * 
any  sense  the  owner  of  the  shares^  those  being  vested 
dividual  proprietors,"  (Denio,  J.,  In  Bank  of  Attica  v.  Mani 
&  Traders'  Bank,  20  N.  Y.  501,  505;)  and  the  conversi 
certificate  by  the  defendant  was  a  conversion  of  the  stoc 
son  V.  Nicholas,  McAllister  v.  Kuhn,  Budd  v.  Railway  Ck) 
V.  Davis,  supra;  Arnold  v.  Bank,  27  Barb.  424^  427;  Bo 
§  122.) 

It  is  objected  that  a  recovery  by.  plaintiff  and  a  satis 
the  judgment  will  vest  the  title  to  the  stock  in  the  defer 
trary  to  the  statute  which  forbids  a  corporation  "to  i 
portion  of  its  funds,  except  surplus  profits,  to  the  purcli 
own  stock;"  but  clearly  here  would  be  no  purchase  of  ib 
the  defendant,  and  no  application  of  its  funds  to  such 
The  effect  of  a  judgment  and  satisfaction  in  assumpsit  i 
to  transfer  its  stock  is  to  vest  the  property  in  the  corpor 
this  consequence  is  no  answer  to  the  action.  Bank  v.  Koi 
Wend.  348,  and  citations  in  note  to  the  case,  34  Amer. 
Oomeau  v.  Oil  Co.,  3  Daly,  218,  220.  The  papers  up 
the  warrant  of  attachment  issued  were  sufficient  to  suste 
it  should  not  have  been  vacated.  Allen  v.  Meyer,  7  I 
Easton  v.  Malavazi,  Id.  147.    Order  reversed,  with  costs. 


(8  Misc.  Hep.  100.) 

KUMMER  V.  CHRISTOPHER  &  EAST  TENTH  ST.  R. 

<Ck>mmon  Pleas  of  New  York  Olty  and  County,  Qoiend  Term. 

1893.) 

1.  Appeal— Resbttlino  Osder  of  Reversal. 

An  order  reversing  a  judgment  because  the  verdict  was 
evidence  should  not  be  resetUed  by  inserting  a  recital  of 
of  reversal,  as  such  a  recital  is  not  only  unnecessary,  but  n 

9l  Same— Costs  of  Formbb  Trial. 

Where  the  record  on  appeal  does  not  show  that  appellai 
against  the  submission  of  the  case  to  the  jury,  an  order 
"with  costs  to  abide  the  event,"  will  be  resettled  so  as  to 
payment  of  the  costs  of  the  former  trial  on  the  party  agalns 
verdict  was  rendered,  as  a  condition  of  granting  a  new  t 
the  verdict  was  against  the  evidence 
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Action  by  Charles  Kuminer  against  the  Christopher  &  East  Tenth 
Street  Railroad  Company.  Plaiivtilf  made  a  motion  for  resettle- 
ment of  an  order  dated  February  6,  1893,  reversing  a  judgment  for 
plaintiff  entered  on  a  verdict,  and  an  order  denying  defendant's  mo- 
tion for  a  new  trial  on  the  minutes.  Oranted  in  part,  and  denied 
in  part. 

For  decision  on  appeal,  see  21  N.  T.  8upp.  941. 

Argued  before  BOOKSTAVER,  BISCHOFF,  and  PBYOR,  JJ. 

Jason  Hinman,  for  appellant. 
Herbert  T.  Ketcham^  for  respondent. 

PER  CURIAM.  Our  reversal  of  the  judgment  and  order  ap- 
pealed from  proceeded  uiK>n  the  ground  that  the  verdict  was  con- 
trary to  the  evidence,  (see  opinion,  21  N.  Y.  Supp.  941;)  and  the  pur- 
port of  respondent's  present  motion  is  to  have  the  ground  of  reversal 
recited  in  the  order  entered  upon  our  decision  of  the  appeal.  Such 
a  recital  is,  however,  not  only  unnecessary,  (Gk)odwin  v.  Oonklin,  85 
N.  Y.  21,)  but  also  without  authority,  (Harris  r.  Burdett,  73  N.  Y. 
136,)  and  respondent's  motion,  in  this  respect,  is  denied. 

The  order  of  reversal  should,  however,  be  resettled  by  striking 
out  the  words,  '^with  costs  to  abide  the  event,"  at  the  conclusion  of 
the  order,  and  inserting  in  lieu  thereof  the  words,  ^^uiK>n  condition 
that  appellant  shall  within  twenty  days  after  service  of  this  order, 
with  notice  of  entry  thereof,  pay  to  the  respondent,  or  his  attorney 
of  record,  the  costs  and  disbursements  of  the  last  trial,  to  be  taxed 
on  notice;  and,  if  such  costs  and  disbursements  be  not  so  paid,  then 
re8i)ondent  may  apply,  on  proof  by  affidavit  that  the  costs  and  dis- 
bursements remain  unpaid,  for  an  order  affirming  the  judgment  and 
order  appealed  from,  with  costs."  It  does  not  appear  from  the  rec- 
ord of  this  appeal  that  appellant  protested  in  any  manner  against 
the  submission  of  the  case  to  the  jury,  and  for  the  omission  so  to  do 
it  has  been  the  invariable,  and  is  the  settled,  practice  of  the  courts 
at  general  term  to  impose  payment  of  the  costs  of  the  former  trial 
upon  the  party  against  whom  the  verdict  was  rendered,  as  a  condi- 
tion of  granting  a  new  trial  on  the  ground  that  the  verdict  is  against 
the  evidence,  or  the  weight  of  the  evidence,  (Jackson  v.  Thurston,  3 
Cow.  342;  Bank  v.  Ives,  17  ^end.  501;  Brown  v.  Bradshaw,  1  Duer, 
192;  Overing  v.  Russell,  28  How.  Pr.  151;  Bank  v.  Hoyt,  22  Sow.  Pr. 
478;  North  v.  Sargent,  20  How.  Pr.  519 ;  Kelly  v.  Frazier,  27  Hun,  314; 
Bailey  v.  Park,  5  Hun,  41;  Murphy  v.  Haswell,  65  Barb.  380;  Wilson 
v.  Lester,  64  Barb.  431;  Ward  v.  Woodbum,  27  Barb.  346;)  and 
there  does  not  appear  to  be  any  sufficient  reason  for  departure  from 
that  practice  In  the  present  instance. 
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(8  Miso.  Rep.  72.)  ' 
OORN  0t  aL  T.  ROSBNTHAXa. 

<Oommon  Pleas  of  New  York  City  and  Ck>imty,  General  Ten 

1898.) 

Appeal— Dbcisioh— Law  of  Case. 

The  decision  on  a  former  appeal  becomes  the  law  of  the  < 

second  appeal  nothing  is  before  the  court  but  the  prooeedln 

to  the  mandate. 
(Syllabns  by  tlie  Ctourt) 

Appeal  from  eleventh  district  court 

Action  by  Samuel  Com  and  another  against  Joseph  B 
rent.    There  was  judgment  for  defendant,  and  plaintifFB 
Armed. 

For  decision  on  former  appeal,  see  20  N.  Y.  Supp.  632. 

Argued  before  BISCHOFP  and  PBTOR,  J  J. 

Norwood  &  Goggeshall,  for  appellants. 
F.  R  Minrath,  for  respondent 

PBYOR  J.  On  a  second  appeal  the  court  will  not  r 
verse  a  decision  made,  on  a  prior  appeal  in  the  same  cae 
V.  Brownell,  75  lowa^  341,  39  N.  W.  Rep.  640;  Adams  v.  1 
55  Iowa,  94, 2  N.  W.  Rep.  1054,  and  7  N.  W.  Rep,  471.  Th< 
the  former  appeal  becomes  the  law  of  the  case,  (Doyle 
Fla.  90, 1  South.  Rep.  516 ;  GkK)dman  v.  Walker,  30  Ala.  H 
Parkhurst,  29  Md.  58;  Johnston  v.  Saving  Union,  75  CaL 
Rep.  753,)  and  upon  the  second  appeal  nothing  is  before  t 
adjudication  but  the  proceedings  subsequent  to  the  mand 
berry  v.  Frazier,  5  Ark.  200.)  An  opinion  of  the  api 
determining  the  case  upon  two  distinct  and  sufficient  gro 
treated,  when  cited  as  authority,  as  decisions  ui)on  be 
not  as  dicta  on  either.  Bates  v.  Taylor,  87  Tenn.  319,  i: 
266. 

It  is  sought  by  the  present  appeal  to  reverse  the  judgn 
of  the  admission  of  parol  evidence  claimed  to  be  repug 
terms  of  a  written  agreement.  But  on  a  previous  ap 
court  the  precise  point  was  presented,  and  tiie  adjudics 
favor  of  the  competency  of  lie  evidence.  Com  v.  Rosei 
PI.  N.  Y.)  20  N.  Y.  Supp.  632.  True,  the  court  also  deci< 
justice  erred  in  withholding  the  issues  from  the  jury,  bi 
less,  the  adjudication  on  the  question  of  evidence  at  the 
stands  as  the  law  of  the  case;  and  we  perceive  in  the  n 
us  no  allegation  of  error  not  passed  upon  on  the  prior  a 
evidence  on  the  trial  under  review  varied  in  no  essential  c 
from  the  evidence  at  the  first  trial.  Although  the  qi 
agitated  be  of  difficult  and  doubtful  solution,  we  are  concl 
former  determination.  The  appellant's  remedy  was  by 
tion  for  a  reargument  of  the  original  appeal.  Windsor 
Iowa>  709, 39  N.  W.  Rep.  93,     Judgment  affirmed,  with  ( 
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(8  Misc.  Rep.  101.) 
CUNNINGHAM   ▼.  HATCH   et  aL 

n  PleaB  of  Nefw  York  aty  and  County,  Qeneral  Term.    March  16, 

18d8.) 

PT  OF  Court— Order  to  Pat  Mokby. 

^obedience  of  an  order  of  the  special  term  requiring  defendant  in  a 
lanic'a  lien  suit  to  restore  to  the  custody  of  the  county  clerk  money 
itofore  deposited  to  secure  plainttflTs  claim,  and  withdrawn  by  def end- 
is  punishable  as  for  contempt  under  Code  Ciyil  Proc.  §  14,  providing 
a  court  of  record  has  power  to  punish  by  fine  or  imprisonment  a 
^  to  an  action  for  the  nonpayment  of  money  ordered  to  be  paid  in 
se  where  by  law  no  execution  can  issue  for  its  collection,  *'or  for 
other  disobedience  of  a  lawful  mandate  of  the  court"  impairing  a 
fs  remedy  in  a  dvil  action. 

al  from  special  ta-rn. 

>n  by  Jamee  Cunningham  against  Elias  T.  Hatch,  Annie  L. 
and  others  to  foreclose  a  mechanic's  lien.  A  motion  to  pun- 
sndant  Amiie  L.  Hatch  for  contempt  for  refusing  to  return 
moneys  to  the  custody  of  the  county  clerk  was  denied,  and 
f  appeals.     Reversed. 

he  1st  day  of  April,  1889,  a  mechanic's  lien  was  filed  by  tlie 
f  against  the  property  of  the  defendants.  On  the  16th  day  of 
B89,  the  lien  was  discharged  by  deposit  with  the  county  clerk. 
Eibout  March  12,  1890,  the  plaintiff  commenced  an  action  to 
le  the  lien.  On  the  4th  of  June,  1890,  while  the  case  was  on 
lity  calendar  of  this  court,  a  default  was  taken,  and  the 
;  dei)osited  with  the  county  clerk  was  withdrawn.  On  the 
iy  of  July  an  application  was  made  to  open  said  default,  and 
the  judgment  entered  thereon,  which  was  granted,  and  the 
ints  were  ordered  to  restore  the  deposit  to  the  custody  of  the 
clerk.  The  deposit  was  made  by  Annie  L.  Hatch,  and  she 
d  the  same  when  withdrawn.  On  the  6th  of  November,  1890, 
L.  Hatch  was  pereonally  served  with  a  certified  copy  of  the 
pening  the  default,  and  requiring  the  money  witixdrawn  to  be 
a,  together  with  a  notice  that  she  forthwith  return  to  the 
r  of  the  county  clerk  the  sum  of  money  withdrawn.  The  case 
ce  been  tried  before  Judge  Bookstaver,  who  on  the  17th  Feb- 
L891,  handed  down  a  decision  holding  that  the  plaintiff  had  a 
[ainst  the  property  described  in  the  complaint,  that  it  had 
iperseded  by  the  deiK>sit  with  the  county  derk,  and  that  the 
m  was  transferred  to  and  existed  against  the  sum  of  money 
custody  of  the  county  clerk.  The  defendants  are  insolvent, 
1  ordinary  judgment  against  them  would  be  uncollectible, 
fter  an  application  was  made  at  special  term,  Judge  Bischoff 
>^&  to  punish  the  defendant  Annie  L.  Hatch  for  contempt, 
was  denied  solely  for  want  of  power,  and  an  order  to  that 
ivas  entered  on  the  29th  December,  1892,  which  is  the  order 
^from. 
led  before  PBYOB  and  OIEOEBICH,  JJ. 

ler,  Boothby  ft  Warren,  (A.  C.  Palmer,  of  counsel,)  for  appel- 
l  S.  Crane  and  G^rge  S.  Wilkes,  for  respondents. 
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GIEGEBIGH,  J.  Tlie  only  question  presented  by  this  appeal  is 
whether  the  defendants  can  be  punished  for  a  contempt  by  reason 
of  their  disobedience  of  the  order  requiring  them  to  return  the  de- 
posit to  the  county  clerk,  which  was  affirmed  on  appeal  Cunning- 
ham V.  Hatch^  (Com.  PL  N.  Y.)  18  N.  Y.  Supp.  458.  The  learned 
judge  who  presided  at  the  special  term,  where  the  order  appealed 
from  was  made,  assumed  that  the  practice  governing  the  restitution 
of  moneys  obtained  by  means  of  a  judgment  or  order,  which  is  subse- 
quently reversed  or  set  aside,  applied  to  the  deposit  in  question;  and 
he  accordingly  held  that  the  latter  was  but  money  due  ux)on  an  im- 
plied contract,  and  that,  under  the  provisions  of  section  16  of  the 
Code  of  Civil  Procedure,  restitution  thereof  could  not  be  compelled 
by  proceedings  to  punish  as  for  a  contempt.  The  case  of  Forstman 
v.  Schulting,  42  Hun,  643,  is  cited  in  support  of  this  ruling.  In  that 
case  an  attorney  received  moneys  under  an  erroneous  order,  which  was 
subsequently  reversed.  He  several  times  promised  to  repay  them, 
but  failed  to  do  so.  On  a  motion  made  to  punii^  him  for  contempt, 
the  court  held  that,  where  money  has  been  received  under  an  erro- 
neous decision,  the  party  receiving  it  is  equitably  bound  to  refund  it, 
and  the  law  will  imply  a  promise  on  his  part  to  pay  it  ov^,  as  it  will 
ordinarily  in  cases  where  one  person  receives  money  belonging  to  or 
for  the  use  of  another,  and  that  the  remedy  for  the  case  was  the  is- 
suance of  an  execution  pursuant  to  section  779  of  the  Code  of  Civil 
Procedure.  The  case  of  O'Qara  v.  Kearney,  77  N.  Y.  426,  is  also  re- 
lied upon  by  the  respondents  to  sustain  the  order  appealed  from.  In 
that  case  the  order  was  dismissed,  with  costs,  whic^  were  voluntarilv 
paid  by  the  attorney.  The  judgment  was  afterwards  set  aside,  and 
the  defendant  was  directed  to  pay  the  costs  to  the  plaintiff,  and  in 
default  of  payment  he  was  adjudged  guilty  of  a  contempt  On  ap- 
peal this  was  held  to  be  unauthorized  and  void,  and  it  was  further 
held  that  the  case  came  clearly  under  the  provisions  of  section  1240 
of  the  ciode  of  Civil  Procedure,  which  relates  to  the  enforcement  of 
a  judgment  by  execution,  and  not  under  section  1241,  which  pre- 
scribes in  what  cases  a  judgment  may  be  enforced  by  punishment 
for  disobeying  it;  because  the  judgment  directed  payment  of  money 
to  the  party,  and  not  to  the  court,  or  an  offica*  of  the  court  These 
cases  are  distinguishable  from  the  one  before  us.  There  the  pay- 
ment of  money  was  directed  after  the  rights  of  the  parties  had  been 
finally  adjudicated,  while  in  the  case  at  bar  the  defendants  were  re- 
quired to  return  the  deposit  to  the  county  derk,  to  await  the  deter- 
mination of  the  rights  of  the  parties  to  the  action.  There  is  a  wide 
distinction  between  an  order  requiring  the  payment  of  money  to  a 
party,  and  the  rotum  of  a  deposit  to  the  officer  who  is  the  legal  cus- 
todian thereof,  which  is  recognized  by  section  1241  of  the  Code  of 
Civil  Procedure.  The  rule  that  the  law  implies  a  promise  to  repay 
moneys  paid  upon  a  judgment  or  order  which  has  been  reversed  or 
set  aside  is  founded  on  justice  and  reason.  It  does  not  obtain,  how- 
ever, until  the  judgment  or  order  has  been  reversed.  Haebler  v» 
Myers,  132  N.  Y.  363,  30  N.  E.  Kep.  963.  Applying  these  ndes  to  this 
case,  it  is  dear  that  a  promise,  either  express  or  implied,  cannot  be 
inferred,  for  the  reason  that  the  return  of  the  deposit  was  required 
before  the  rights  of  the  parties  interested  therein  had  been  deter- 
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mined,  and  which  are  still  awaiting  final  determination.  ITow,  it  is 
^not  even  pretended  by  the  respondents  that  the  order  directing  a  re- 
turn of  the  deposit  can  be  enforced  by  execution  against  the  property 
of  tiie  defendanta  As  it  cannot,  what  remedy  has  the  appellant  for 
the  enforcement  of  the  order  in  question?  If  the  contention  of  the 
respondents  prevail,  then  the  appellant  has  absolutely  none  until 
the  entry  of  ftoal  judgment  in  the  action;  in  other  words,  all  proceed- 
ings for  the  enforcement  of  the  order  are  suspended  until  then. 
Thus  dishonest  litigants  would  not  only  be  tempted  to  appropriate  a 
"deposit^  to  their  own  use,  but  would  be  encom-aged  in  their  refusal 
to  obey  an  order  made  for  the  return  thereof.  It  would  be  mani- 
festly unjust  to  those  entitled  to  the  fund  to  determine  that,  until 
a  filial  judgment  has  been  entered  herein,  the  court  is  powerless  to 
prevent  the  defendants  from  converting  to  their  own  use  the  deposit 
in  question,  the  withdrawal  of  which  the  learned  judge  found  may  de- 
feat, Impair,  impede,  or  prejudice  the  right  or  remedy  of  the  plaintiff 
in  tlds  action;  and  it  would  indeed  be  a  reproach  to  the  law  if  it 
^vete  not  in  the  power  of  the  court  to  return  the  deposit  to  the  cus^ 
tody  of  the  proper  officer.  Fortunately  for  the  honor  of  our  system 
of  jurisprudence,  the  law  affords  ample  remedy.  Chief  Judge  Buger, 
in  delivering  the  opinion  of  the  court  in  Forstman  v.  Schulting,  108 
N.  Y.  110, 15  N.  E,  Rep.  367,  well  says:  "Both  parties  and  attorneys, 
who,  through  the  aid  of  the  court,  have  come  into  possession  of  -prop- 
erty or  money  during  a  litigation  which  subsequent  proceedings  in  the 
action  show  was  either  wrongfully  acquired  or  wrongfidly  retained, 
may  be  compelled  to  restore  it  to  the  rightful  owner  by  order  and  at- 
tachment to  enforce  such  restoration."  Section  14  of  the  Code  of 
Civil  Procedure  prescribes:  "A  court  of  record  has  power  to  punish 
by  fine  and  imprisonment,  or  either,  a  neglect  or  violation  of  duty,  or 
other  misconduct,  by  which  a  right  or  remedy  of  a  party  to  a  civil 
action  or  special  proceeding  pending  in  the  court  may  be  defeated, 
imx>aired,  impeded,  or  prejudiced,  in  either  of  the  following  cases: 
•  *  *  (3)  A  party  to  an  action  or  special  proceeding,  an  attorney, 
counselor,  or  other  person,  for  the  nonpayment  of  a  sum  of  money 
ordered  or  adjudged  by  the  court  to  be  paid  in  a  case  where  by  law 
execution  cannot  be  awarded  for  the  collection  of  such  sum,  or  for 
any  other  disobedience  to  a  lawful  mandate  of  the  court.  ♦  •  ♦» 
The  order  for  the  return  of  the  deposit  is  a  mandate,  (Code  Civil  Proc 
§  3343,  subd.  2;)  and  the  case  at  bar  comes  clearly  within  the  provi- 
sions embraced  in  the  last  sentence  of  subdivision  3  of  section  14  of 
the  Code. 

We  have  carefully  considered  the  case  of  Haebler  v.  Myers,  supra, 
and  find  nothing  therein  which  in  our  opinion  affects  our  determina- 
tion of  the  question  under  consideration. 

The  order  should  therefore  be  reversed,  with  cotti. 
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(8  Misc.  Rep.  53.) 

VAN  ALLEN  ▼.  NEW  YORK  EL.  R.  CO.  et  aL 

(Common  Pleaa  of  New  York  City  and  County,  Geieral  Term.    March  13, 

188aj 

Bqunr— Right  to  Relief— Matterb  Happeniko  Pekdsntb  Lm. 

Where  plaintiff,  in  an  action  for  damages  and  to  restrain  tbe  operation 
of  an  elevated  railroad  in  front  of  his  premises,  oonyejs  the  premises 
pendente  lite,  he  does  not  thereby  lose  his  right  of  action,  bnt  the  court 
will  award  compensation  in  damages,— tlie  only  relief  then  avaQabla 

Appeal  from  judgment  on  report  of  referee. 

Action  by  G^eo^ge  W.  Van  Allen  against  the  New  York  Elevated 
Itailroad  Company  and  the  Manhattan  Railway  Company  to  recover 
damages  cansed  by  the  construction  and  operation  of  defendants* 
elevated  raib*oad  in  front  of  the  plaintiffs  premises,  No.  242  East 
Thirty-Fourth  street,  and  for  an  injunction  to  restrain  the  further 
maintenance  and  operation  of  the  said  road.  Issue  was  joined  in 
the  action  on  November  2,  1889,  the  property  was  conveyed  by 
plaintiff  on  December  15,  1890,  and  on  February  10,  1891,  a  refer- 
ence was  stipulated  for  by  the  parties.  Defendants  subsequently 
moved  to  vacate  the  order  of  reference,  and  then  to  dismiss  the  c<Hn- 
plaint,  on  the  ground  that  plaintiff  had  conveyed  the  property,  and 
so  lost  his  right  to  injunctive  relief,  and  for  the  further  reason  that 
he  had  a  sufficient  remedy  at  law.  The  motions  were  denied,  and 
judgment  entered  awarding  damages  to  plaintiff.  Defendants  ap- 
peal    Affirmed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PBYOR,  JJ. 

Davies  &  Bapallo,  (Julien  T.  Davies,  Brainard  Tolles,  and  R  L. 
Maynard,  of  counsel,)  for  appellants. 

Wolff  &  Hodge,  (J.  AspinwaU  Hodge,  Jr.,  and  Bobert  Sewell,  of 
-counsel,)  f<^  respondent. 

PBYOB,  J.,  (orally.)  The  precise  point  now  presented  has  not 
«pi)eared  in  any  other  case.  Hitherto  the  question  was  whether, 
when  a  party  sues  in  equity,  ui)on  equitable  grounds  alone,  claiming 
equitable  relief  only,  and  failing  to  establish  that  he  ever  had  any 
title  to  equitable  relief,  he  might  still  proceed  as  in  an  action  at 
law,  and  recover  a  money  judgment  for  damages.  The  decision 
both  of  this  court  and  of  the  court  of  scppealn  was  against  such  a 
contention.  Here  it  appears  that,  when  the  action  was  instituted, 
the  plaintiff  had  a  valid  claim  to  equitable  relief,  (the  referee  so 
finds;)  and  the  question  is,  shall  he  be  turned  out  of  court  for  matter 
happening  pendente  lite,  or  will  the  court,  its  jurisdiction  having 
attached,  go  on  to  award  compensation  in  damages, — ^the  only  relief 
now  available?  We  understand  the  rule  to  be  that  jurisdiction  once 
acquired  by  a  court  of  equity  is  not  afterwards  lost,  but  the  court 
will  proceed  to  administer  whatever  relief  is  open  to  the  party.  The 
analogy  of  this  case  to  a  suit  for  specific  performance  is  perfect,  and 
controls  our  decision.  It  is  the  unanimous  opinion  cd  the  court 
that  Uie  judgment  should  be  affirmed.    All  concur. 
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NEW  YORK  REAI^EST'ATB  &  BLDG.  IMP.  CO.  V.  MOTLEY. 

(Gommon  Pleas  of  New  York  City  and  County,  General  Term.    April  3, 1893.) 

1.  Lessee — Injury  to  pRKMiSER—SrnuENDER. 

A  lessee  of  rooms  in  a  building,  not  destroyed  but  so  injured  by  fire  as  to 
be  untenantable,  is,  after  due  surrender,  discharged  from  his  oovenant 
for  rent  by  operation  of  the  act  of  1860. 
9.  Same— Apportionment  of  Rent. 

A  clause  in  a  lease,  which  provides  for  an  apportionment  of  rent  In  t]ie 
event  of  a  partial  occupancy  in  consequence  of  injury  to  the  premises,  has 
no  application  where,  because  of  such  injury,  the  premises  are  totally  un- 
tenantable and  wholly  uioccupled. 
(Syllabus  by  the  Court) 

Appeal  from  city  court,  general  term. 

Action  bj  tlie  New  York  Beal-Estate  &  Building  Improvement 
Company  against  Thornton  N.  Motley  on  a  lease.  There  was  a  ver- 
dict for  defendant  Judgment  thereon  was  affirmed  at  the  genarai 
term  of  the  dty  courts  and  plaintiff  api)eals.    Affirmed. 

Action  on  a  lease  under  seal  for  rent  of  rooms  in  a  building,  accru- 
ing after  a  fire  which  did  not  destroy  the  premises,  but  rendered  them 
wholly  untenantable  during  the  period  of  repair.  The  lease  contained 
the  following  provision: 

"It  is  further  agreed  by  and  between  the  parties  hereto  that  If,  without 
fault,  neglect,  or  improper  conduct  of  the  party  of  the  second  part,  his  agents, 
servants,  or  tenants,  the  premises  hereby  leased  or  the  building  shaU  be  dam- 
aged by  flre,  the  elements,  or  otherwise,  the  party  of  the  second  part  shaU  con- 
tinue to  pay  rent  only  for  such  portion  of  the  leased  premises  as  he  can  rea- 
sonably occupy  during  the  time  required  to  make  the  necessary  repairs;  but 
if  the  building  sliaU  be  so  damaged  or  destroyed  as  in  the  Judgment  of  the 
parties  of  the  first  part  to  require  to  be  rebuilt,  then,  from  the  time  of  the 
happening  of  said  events,  or  either  of  them,  this  lease,  and  the  term  hereof, 
shall  whoUy  end  and  determine,  and  the  premises  be  vacated  and  fully  sur- 
rendered, and  the  rent  shall  be  paid  up  to  such  time." 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PBYOB^  JJ. 

Hf.  B.  Sanborn,  for  appellant 

Gardozo  Bros.,  (David  Leventritt^  of  counsel,)  for  respondent 

PBYOB^  J.  The  event  of  the  trial  depended  upon  two  questions, 
one  of  law  for  decision  by  the  court,  and  one  of  fact  for  determination 
by  the  jury.  The  issue  of  fact  was  whether  there  had  been  such  a 
surrender  of  the  premises  as  satisfied  the  requirement  of  the  act  of 
1860.  We  are  of  opinion  that  the  evidence  sufficed  to  justify  the  jury 
in  finding  the  affirmative  proposition.  Zimmer  v.  Black,  (Sup.)  14  N. 
Y.  Supp.  107;  Fleischmann  v.  Toplitz,  (N.  Y.  App.)  31  N.  E.  Eep.  1089. 
The  question  of  law  was  whether  the  fire  clause  in  the  lease  covered 
the  particular  casualty  in  controversy,  so  as  to  prevent  a  discharge 
of  the  defendant  from  further  payment  of  rent.  We  concur  with  the 
court  below  in  its  adjudication  upon  the  point.  The  clause  provides 
for  two  contingencies  only:  For  such  an  injury  to  the  edifice  as 
should  require  it  to  be  rebuilt,  in  which  event  there  was  to  be  a  total 
cessation  of  rent;  and  for  such  an  injury  as  permitted  but  a  partial 
occupancy,  in  which  event  there  should  be  an  apportionment  of  rent. 
Here^  however,  is  a  third  alternative,  namely,  an  injury  which,  while^T^ 
v.22N.Y.s.no.6— 45  '  ^^S^^ 
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not  necessitating  rebuilding,  did  not  allow  of  even  a  partial  occu- 
pancy, but  rendered  the  premises  totally  untenantable  during  the  pe- 
riod of  reparation.  If  the  word  was  that  the  rent  should  be  "sus- 
pended,^ file  proposition  might  be  plausible  that  the  case  is  within 
the  purview  of  the  lease;  but  a  stipulation  for  a  proportional  pay- 
ment for  a  partial  occupancy  is  clearly  no  provision  for  an  event 
which  prevents  any  and  aU  occupancy.  Evidently  the  actual  contin- 
gency was  never  in  the  contemplation  of  the  parties.  Assuming  this 
to  be  so,  the  appellant  contends  that  still  the  case  is  not  covered  by 
the  act  of  1860,  and  that  hence  the  respondent  did  not  escape  his  ob- 
ligation for  rent  by  abandonment  of  the  premises^jj^It  is  an  inveterate 
principle  of  the  common  law,  prevalent  in  this  state  until  1860,  that 
an  absolute  covenant  for  rent  is  unimpaired  by  the  destruction  of  the 
premises,  no  matter  by  what  inevitable  and  irresistible  catastrophe. 
8  Kent,  Comm.  465.  But  the  rule  did  not  apply  to  a  lease  of  rooms 
in  a  bidlding,  for  the  reason  that  by  the  destruction  of  the  building 
the  demised  tenement  ceased  to  exist.  Oraves  v.  Berdon,  29  Barh 
100,  26  N.  Y.  498.  Hence  the  inference  that  a  tenancy  of  rooma,  not 
being  within  the  misdxief  contemplated  by  the  statute,  is  not  within 
the  remedy.  But  since  ^^t  is  only  where  the  estate  is  gone,  and  the 
thing  demised  no  longer  exists,"  that  the  tenant  is  rdeased  from  liis 
covenant  for  rent,  (29  Barb.  102,)  it  follows  that  a  mere  injury,  with- 
out total  destruction,  of  the  rooms  let,  does  not  operate  such  a  release. 
Izon  V.  Gkwton,  5  Bing.  N.  C.  501.  Now,  it  is  preciselv  for  this  case 
that  the  act  of  1860  provides,  saying  that  "the  lessees  or  occupants  of 
any  building  which  shall  be  so  injured,"  etc.,  "shall  not  be  liable  to 
pay  rent,"  etc.  In  reason,  therefore,  the  statute  applies  to  the  case 
before  us;  and  so  are  the  authorities.  Butler  v.  Kidder,  87  N.  Y.  98; 
Vann  v.  Bouse,  94  N.  Y.  401,  404;  Tallman  v.  Murphy,  120  N.  Y.  345, 
24  N.  E.  Bep.  716.  As,  by  concession,  the  injury  to  the  demised  prem- 
ises totally  precluded  occupancy,  and  as  the  verdict  settles  that  ^he 
tenant  seasonably  surrendered,  he  was  exonerated  from  liability  for 
rent,  without  mor«f  and  the  learned  trial  judge  properly  refused  to 
submit  an  immaterial  issue  to  the  jury,  namely,  whether  it  was  nec- 
essary to  rebuild  the  edifloe^  From  the  ground  upon  which  the  Judg- 
ment is  sustained  it  follows  that  the  exceptions  suggest  no  error  of 
prejudice  to  the  appellant. 
Judgment  afSnned,  with  costs.    All  concur 


Id  re  STAFFORD. 
ifOommon  Pleas  of  New  Tork  (My  and  Ck>unty,  Geuena  Term.  March  14, 1898^ 

1.  Guardian— Proceedings  to  Lease  Ward's  Land. 

Where,  in  a  proceeding  by  a  guardian  to  leise  his  ward's  real  estate,  as 
order  refusing  to  take  the  premises  from  one  who  has  leased  them  from  a 
former  goardian  for  use  as  a  Uquor  store,  and  give  them  to  another 
person,  who  offers  a  larger  rental  for  them  for  the  same  buslnesB,  is 
acquiesced  in  by  the  guardian,  It  will  not  be  Interfered  with  on  appeal, 
since  a  lease  for  such  a  purpose  involves  the  guardian  in  personal  responsi- 
bility under  the  dvU  damnge  act,  and  he  has  a  right  to  choose  his  tenant 

S.  Same— D 18  AFFIRM  IN «  T,ka*<i:  by  Former  Guardian. 

A  guardian  may  disaffirm  an  unexpired  lease  of  Us  ward's  real  sstatib 
made  by  a  former  guardian,  and  make  a  new  leasa  ed  by  vjOOQ IC 
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ouffh  a  guardian,  by  Instituting  a  proceeding  to  lease  his  ward's  real 
te,  may  avoid  an  unexpired  lease  made  by  a  former  guardian,  lie  rein- 
»  such  lease  by  acquiescing  in  an  order  in  such  proceedings  continuing 
force. 

—Order  of  Coukt. 

a  proceeding  by  a  guardian  to  lease  his  ward's  real  estate,  the  referee 
rtcMl  that  ^1,400  a  year  was  a  reasonable  rent,  and  that  the  tenant  in 
ession,  who  had  taken  from  a  former  guardian  a  lease  reserving  a 
ly  rent  of  $1^200  for  the  term  and  $t,400  for  a  renewal  term,  had 
ed  to  pay  a  yearly  rent  of  $1,400  for  the  term  and  $1,500  for  the 
wal  term,  but  the  coiurt  merely  confirmed  the  report,  leaving  the  lease 
1,200  in  force,  and  the  guardian  acquiesced.  Edd^  that  the  order 
Id  be  modified  so  as  to  allow  the  guardian  to  make  a  new  lease  in 
rdance  with  the  agroement. 
— PARTrerf  TO  Proceedings. 

ice,  under  Code  Civil  Proa  '§  2849,  a  proceeding  to  lease  an  infant's 
estate  may  be  Instituted  by  "any  relation"  of  the  Infant,  It  is  proper  to 
e  any  relation  a  party  to  such  a  proceeding  when  Instit^ited  by  a 

—Right  op  Relation  of  Infant  to  Appbai.. 

a  proceeding  by  a  guardian  to  lease  his  ward's  real  estate,  an  unde 
le  ward,  who  is,  Ui  effect,  made  a  party  by  an  order  that  he  be  given 
^  of  the  hearing  b^ore  the  referee,  and  that  he  be  heard,  has  a  right 
>peal  from  an  order  confirming  the  reflsree's  report,  though  he  has  no 
^est  in  the  matter  except  such  as  may  be  assumed  from  the  relation- 
,  and  though  the  guardian  acquiesces  In  the  order. 

»1  from  fecial  term. 

ion  by  John  A«  Stafford,  general  gnardian  of  Edward  Mahon, 

nt^  for  leave  to  lease  certain  real  estate  of  the  infant    I'rom 

^r  oonflrming  the  report  of  a  referee  Edward  J.  Oonoude,  an 

f  the  infant,  appeals.    Order  modified. 

ied  before  DALY,  0.  J.,  and  BISCHOPF  and  PBTOB^  J  J. 

Lam  J.  Walsh,  for  John  A.  Stafford* 

3  Hanneman,  for  Edward  J.  Mahon. 

hew  Daly,  for  OBrien. 

renheimer  ft  Untermyer  and  M.  Weinman,  for  Edward  J. 

la 

Y,  G.  J.    The  order  confirming  the  report  of  the  referee,  in 

he  finds  that  the  lease  executed  by  the  fonn^  general  gaard- 

the  infant  is  in  force,  and  that  no  snffident  reason  exists  for 

g  a  new  lease  to  be  made,  has  been  acquiesced  in  by  the  pres- 

leral  guardian,  who  instituted  these  proceedings,  and  the  only 

therefrom  is  taken  by  a  person  who  is  said  to  be  an  uncle  of 

ant,  bnt  who  has  no  interest  whatever  in  the  matter  except 

I  may  be  assomed  from  the  family  relation,  and  would  seem 

nifficiently  protected  by  the  general  guardian.     Question  is 

ks  to  the  right  of  a  relative  of  the  infant  to  be  made  a  party 

oceeding  taken  by  the  guardian  to  lease  the  infant's  real  es- 

Dd  to  Ms  right  to  question  by  appeal  the  discretion  of  the . 

ui  or  the  court  in  making  disposition  of  the  proceeding;  but 

^hend  that  no  harm  can  result  from  admitting  such  a  person 

xtty  to  the  proceeding;   that,  on  the  contrary,  it  affords  the 

dditional  means  of  information  by  which  to  arrive  at  a  proper 

ion    The  proceeding  for  the  leasing  of  an  infant's  real  estate  r^^^^T^ 
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could  be  instituted  by  "any  relation''  of  the  infant,  (Code  Civil  Proa 
§  2349,)  and  so  there  is  no  impropriety  in  making  any  relation  a  party 
when  it  is  instituted  by  guardian.  In  this  case  the  appellant,  Go- 
noude,  was,  in  effect,  made  a  party  to  the  proceeding  by  the  special 
term  order  (not  appealed  from)  requiring  that  notice  be  ^ven  to; 
him  of  the  hearing  before  the  referee,  and  that  he  be  heard.  This 
unquestionably  conferred  the  right  to  appear,  to  except  to  the  re- 
port, and  to  appeal,  or  it  would  be  ineffectual 

Assuming,  then,  the  right  of  the  appellant,  in  the  interest  of  the 
infant,  to  assail  the  correctness  of  the  referee's  decision,  and  the  ot- 
der  confrming  it,  we  are  to  inquire  if  they  injuriously  affect  the  m- 
terests  of  the  infant  The  sole  question  is  whether  the  general 
guardian  shall  take  the  premises  from  one  party  who  has  hired  them 
for  a  liquor  store,  and  is  willing  to  pay  f  1,400  per  annum,  and  give 
them  to  another  party,  to  use  for  the  same  business,  at  f  1,800  per 
annum.  At  the  outset  it  must  be  premised  that  the  general  guardian 
is  dealing  with  a  lease  made  by  his  predecessor,  the  mother  of  the  in- 
fant, who  was  his  general  guardian,  and  is  now  deceased,  and  who 
executed  to  one  Cunningham,  on  November  10,  1891,  a  lease  to  com- 
mence May  4,  1891,  for  five  years,  at  f  1,200  per  annum,  with  a  cove- 
nant for  a  five-years  renewal  at  f  1,400.  This  lease  was  subsequently 
assigned  by  Cunningham  to  one  Keane,  who  assigned  it  to  O'Brien, 
and  the  latter  swears  that  he  has  agreed  to  pay  91,400  per  annum  for 
the  first  term,  and  f  1,500  for  the  renewal  term, — ^an  increase  of  the 
rent  originally  reserved.  When  this  lease  was  executed  there  was 
an  outstanding  lease  of  the  premises,  executed  by  the  father  of  the 
infant,  the  then  owner  of  the  premises,  at  the  rental  of  f  100  per 
month^  which  lease  did  not  expire  until  March  30,  1892.  The  pres- 
ent general  guardian  had  the  power  to  disafftrm  the  lease  made  hj 
the  preceding  guardian,  and  to  make  a  new  lease;  for  a  guardian 
may  lease  for  a  time  as  long  as  he  continues  guardian,  or  for  any  num- 
ber of  years  within  the  minority  of  the  infant^  subject  to  being  de- 
feated by  another  guardian  being  appointed  pursuant  to  the  statute. 
Such  lease  is  voidable  by  the  new  guardian.  Emerson  v.  Spicer,  46 
N.  Y.  594  It  is  claimed  by  appellant  that  the  court  was  bound  to 
make  an  order  for  a  new  lease,  because  the  present  guardian  has 
avoided  the  prior  lease  by  the  institution  of  these  proceedings  The 
referee  holds  otherwise,  and  the  general  guardian  acquiesces  in  that 
determination.  This  acquiescence  leaves  the  tenants  und^  the  old 
lease  in  possession,  and  the  question  whether  there  has  been  a  dis- 
affirmance or  not  is  of  no  consequence.  Though  the  general  guardian 
may  avoid  the  lease  by  instituting  the  proceeding,  he  may  reinstate 
it  by  acquiescing  in  the  judicial  decision  that  it  is  not  avoided, — a  de- 
cision which  binds  all  parties.  If  this  were  not  so,  any  decision  of  the 
court  upon  such  a  proceeding  as  the  present,  except  a  decision  for  a 
new  lease,  would  be  wholly  nugatory,  and  to  institute  the  proceeding 
would  require  the  court  as  matter  of  course  to  grant  it  But  the 
statute  intended,  when  it  provided  for  an  application  to  the  court  by 
the  guardian  or  other  party  interested,  a  submission  of  the  qu^tions 
involved  to  the  sound  discretion  of  the  court,  otherwise  the  proceed- 
ing would  be  an  idle  form.  Society  v.  Stevens,  63  N.  Y.  341.  As  the 
'confirmation  of  the  report  that  the  last  lease  is'in  full  frarce  and  effect 
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binds  the  guardian  during  its  continuance,  the  question  is  whether 
the  rights  of  the  infant  have  been  prejudiced  thereby.  It  is  un- 
doubtedly the  fact  that  responsible  parties  offered  f  1,800, — a  larger 
rent  for  the  premises  than  the  lessees  are  required  to  pay.  These 
parties  desired  to  carry  on  the  business  of  selling  liquor.  No  higher 
rent  than  f  1,400  can  be  obtained  for  the  property  for  any  other  busi- 
ness, so  far  as  appears.  Must  the  court  then  direct  a  guardian  to 
make  a  lease  to  tiie  parties  offering  the  greater  rent  for  the  purpose 
named?  It  is  dear  diat  the  court  is  not  bound  to  do  so,  and,  further, 
that  the  court  could  not  force  the  guardian  to  do  so  by  any  order  it 
might  make.  To  lease  the  premises  for  the  sale  of  liquor  involyes 
the  guardian  in  personal  responsibility  under  the  civil  damage  act, 
and  this  responsibility  cannot  be  forced  upon  him  by  any  order  of 
the  court  As  he  is  personally  liable,  he  must  be  left  to  the  exercise 
nf  his  discretion  as  to  the  tenants  to  whom  he  will  intrust  the  prem- 
ises. If,  upon  his  accounting,  there  should  be  evidence  of  bad  faith 
resulting  in  loss  of  rental  he  wlU  be  answerable;  but  the  court  will 
not  direct  in  advance,  against  his  objection,  the  making  of  a  lease 
for  saloon  purposes,  in  order  to  obtain  a  higher  rent  from  the  prem- 


There  is,  however,  a  matter  which  is  left  in  a  doubtful  shai>e  by 
the  order  as  it  stands.  The  lease  which  is  declared  to  be  in  force  re- 
serves only  f  1,200  annual  rent  for  the  term,  and  f  1,400  per  annum 
for  the  renewal.  The  referee  has  found  that  f  1,400  per  annum  is 
now  the  fair  rental  value  of  the  premises,  and  the  assignee  of  the  lease 
admitted  on  the  reference  that  he  had  agreed  with  his  assignor  to 
pay  that  amount  annually  for  the  term,  and  f  1,500  per  annum  for  the 
renewal  term;  but  no  agreement  to  that  effect  was  produced,  and  the 
confirmation  of  the  report  as  it  stands  seems  to  approve  of  the  lease 
as  originally  made,  although  it  is  for  a  less  rental  than  is  found 
to  be  reasonable.  The  lease  as  approved  by  the  referee  and  the  court 
was  not  a  lease  for  the  rental  originally  reserved,  but  was,  in  effect, 
a  new  agreement  for  a  larger  rental.  This  was,  therefore,  a  new 
lease,  and  was  what  the  petitioner  asked  to  be  allowed  to  make,  and 
the  final  ordar  of  the  court  should  have  granted  his  petition,  and  al- 
lowed him  to  make  a  new  lease  with  the  assignee  of  the  outstanding 
one  at  the  increased' rental,  which  the  referee  found  to  be  reasonable, 
and  which  the  assignee  was  willing  to  pay.  The  final  order  appended 
firom  should  be  modified  by  inserting  a  direction  as  above  suggested. 
No  costs  of  this  appeal  to  either  party. 


IDE  V.  ORAHAl£ 

(Caty  Court  of  New  York,  General  Term.     March  17,  1803.) 

Dbobit— Falsity  op  Rbpresentations— Scienter. 

In  an  action  for  misrepresentatloiis  as  to  the  character  of  certahi  per- 
sons who  had  applied  to  plaintiff  for  the  rent  of  a  flat,  proof  of  the  making 
of  the  represt-ntalions  hy  defendant,  and  ttiat  the  character  of  the  tenants 
was  not  as  represented,  does  not  entitle  plaintiff  to  recover,  without  show- 
ing that  the  representations  were  false  at  the  time  they  were  made,  and 
that  dr^f endant  knew  or  had  reason  to  believe  that  they  were  false. 

Appeal  from  trial  term. 
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Action  by  Adleaide  C.  Ide  against  J.  Franklin  Ghraham  for  mis- 
representations. From  a  judgment  entered  on  the  dismissal  of  the 
complaint,  plaintiff  apx)eals.    Affirmed. 

Argued  before  McGOWN  and  FITZSIMONS,  JJ, 

John  D.  Townsend,  for  appellant. 

Degrooty  Bawson  &  Stajfford,  for  respondent 

McGOWN,  J.  The  action  was  brought  to  recover  damages  aDeged 
to  have  been  sustained  by  plaintiff  by  reason  ot  certain  representsr 
tions  made  by  defendant^  which  plaintiff  alleges  were  false,  and 
which  were  falsely  and  fraudulently  and  willfully  made  by  defend- 
ant, he  at  the  time  knowing  them  to  be  such,  and  made  with  the  in- 
tention of  deceiving,  injuring,  and  misleading  the  plaintiff,  etc.  The 
answer  of  defendant  was  in  substance  a  general  denial.  Plaintiff 
had  a  flat  for  rent  at  75  West  Fifty-First  street,  on  or  about  Decem- 
ber 12, 1890.  She  had  an  application  from  a  lady.  Plaintiff  agreed 
to  let  the  flat  to  the  lady  in  case  her  ref^^nces  ebould  prove  satis- 
factory. She  gave,  among  her  references,  the  name  of  the  defend- 
ant Defendant  called  upon  plaintiff.  Plaintiff  then  asked  defendr 
ant  what  he  knew  of  said  lady.  He  said  *^at  he  had  known  her 
for  many  years,  and  that  she  was  an  able  and  responsible  woman. 
Then  I  wanted  to  know  if  die  was  a  respectable  lady.  He  said  that 
she  was  very  respectable  and  very  responsible;  that,  if  he  had  a 
house,  he  would  be  very  glad  to  have  her  as  a  tenant  *  *  *  I 
said,  *If  you  are  what  you  represent  yourself  to  be,  and  these  people 
are  what  you  represent  them  to  be,  I  will  let  th^n  have  the  flat' 
He  said  they  were  literary  people;  that  they  wrote  for  books  and 
magazines  and  papers,"  etc.  Upon  the  strength  of  these  represen- 
tations,  plaintiff  rented  the  flat,  and  the  tenant  took  possession.  Up- 
on the  trial,  evidence  was  presented  upon  the  part  of  ihe  plaintiff 
substantially  proving  that  defendant  had  made  the  representation 
alleged  in  the  complaint.  There  was  no  evidence,  however,  to  diow 
that  the  representations  were  false  at  the  time  they  were  made,  or 
that  defendant  knew,  or  had  reason  to  believe,  that  they  were  false. 
There  was  no  evidence  of  intent  on  the  part  of  the  defendant  to  de- 
ceive. In  Lamb  v.  Kelsey,  64  N.  Y.  645,  which  was  an  action  to  re- 
cover damages  for  alleged  fraud  and  deceit,  it  was  held  ^that  plain- 
tiff was  not  entitled  to  recover  without  showing  that  d^endant  knew, 
or  had  reason  to  believe,  his  statements  false;  that,  as  no  evidence 
was  given  to  support  such  a  finding,  it  could  not  be  assumed.**  In 
Meyer  v.  Amidon,  45  N.  Y.  169,  which  was  an  action  founded  upon 
the*  fraud  and  deceit  of  the  defendant  in  making  false  representations, 
the  referee  found  that  the  representations  made  by  the  defendant 
were  false;  that  the  plaintiff  was  induced  by  them  to  give  credit  to 
such  party;  and  that  damages  ensued  therefrom  to  the  plaintiff.  It 
was  held  that,  upon  the  facts  found,  the  plaintiff  was  not  entitled  to 
recover;  that  such  action  cannot  be  maintained,  in  the  al>sence  of 
proof  that  he  believed,  or  had  reason  to  believe,  at  the  time  when 
he  made  the  representations,  that  they  were  false,  or  that  he  assumed 
to  have,  or  intended  to  convey  the  impression  that  he  had,  actual 
knowledge  of  their  truth,  though  conscious  that  he  had  no  soch 
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knowledga  No  such  proof  waa  produced  herdbo,  and  there  was  no 
error  on  the  part  of  the  trial  justice  in  dismissing  the  complaint* 
There  are  no  merits  in  the  exceptions  taken,  and  the  judgment  must 
be  affirmed,  with  costs  to  the  respondent. 


MByURS  T.  COHN. 
(GUy  Court  of  New  York,  General  Term.    Mardi  17,  1898.) 

Rbvtew  on  Appeal — Waiter  of  Objections. 

Where  no  order  Is  entered  denying  a  motion  for  a  new  trial  on  the  Judge's 
minutes,  the  appeal  brings  ud  for  review  only  such  errors  as  were  com- 
mitted at  the  triaL 

Appeal  from  trial  term. 

Action  by  Morris  A.  Meyers  against  Annie  Cohn.  From  a  Judg- 
ment entered  on  a  verdict  for  plaintiff,  defendant  appeals.  Afflnned. 

Argued  before  EHKLICH,  0.  J.,  and  McQOWAN  and  FITZSIM- 
ONS,  J  J. 

C.  Meyers  and  R  M.  Henry,  for  appellant. 

M.  Moses  and  E.  W.  J.  Johnston,  for  respondent 

EHBLIGH,  G.  J.  We  have  repeatedly  enforoed  the  rule  that, 
where  no  order  is  entered  denying  the  motion  for  a  new  trial  on 
the  judge's  minutes,  the  appeal  brings  up  for  review  only  such 
errors  as  were  committed  at  the  trial  McArdle  v.  Smith,  (City  C5t. 
N.  Y.)  20  N.  Y.  Supp.  612,  and  cases  cited.  No  order  was  entered 
in  this  instance,  and  the  rule  must  be  applied.  The  action  was 
for  brokerage  in  selling  certain  real  estate  belonging  to  fhe  defend- 
ant. The  case  went  to  the  jury  on  conflicting  evidence,  and  th^ 
found  for  the  plaintiff.  No  error  appears  to  have  been  oommitted 
during  the  trial  to  the  prejudice  of  the  defendant,  and,  as  the  facts 
are  not  before  us  for  review,  we  must  affirm  the  judgment^  with 
costs.     All  concur. 


80arr  et  al.  v.  HAINE& 

(GIty  Ooort  of  New  York,  General  Term.     Mardi  17,  1896.) 

Plbadtko  ahd  Proof— Bill  of  Particulars. 

Tu  an  actioa  for  extra  work,  a  bill  of  particulars  alleging  that  the  extm 
work  was  not  involved  In  a  formor  action  between  the  same  parties  on  a 
special  contract  for  work  and  material,  is  an  amplification  of  the  com- 
plaint, and  must  be  read  in  connection  with  it,  and  hence  evidence  is  ad- 
missible under  the  pleadings  to  prove  the  fact  aUeged  in  the  biU  of  par- 
tlcnlars. 

Appeal  from  trial  court 

Action  by  Walter  Bcott  and  others  against  Napoleon  J.  Haines. 
From  a  judgment  entered  on  the  dismissal  of  the  complaint,  plain- 
tiffs  anneals     fieversed. 

Argued  before  EHEIJCH,  O.  J.,  and  McGOWN  and  PITZSIMONS, 
JJ. 
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A,  G.  N.  Vermilye,  for  appellants. 
J.  D.  Qnincyy  for  respondent 

EHEUGH,  G.  J.  The  action  was  once  dismissed  on  the  pleadings, 
but  on  appeal  to  the  general  term  a  new  trial  was  ordered.  See  18 
K.  Y.  Supp.  163.  This  meant,  in  effect,  that  the  issue,  which  is  one 
res  adjudicata,  must  be  tried  and  determined  by  evidence  pro  and 
con.  The  former  action  ifos  for  work  and  material  under  a  special 
contract  The  present  action  is  for  extra  work,  which  the  plaintiffs 
were  not  bound  to  include  in  the  other  action.  See  Secfor  y.  Sturgis, 
16  N.  Y.  548.  The  bill  of  particulars  served  states  that  tire  extra 
work  was  not  involved  in  such  former  suit  The  bill  of  particulars 
must  be  regarded  as  an  amplification  of  the  complaint,  and  it  is  to 
be  read  in  connection  with  it.  So  construed,  it  was  quite  consistent 
with  the  record  to  prove  that  the  item  of  extra  WOTk  was  not  indud- 
ed  in  the  other  action.  Burwell  v.  Knighl^  51  Barb.  267.  With  this 
view,  the  plaintiff  should  have  been  pennitted  to  prove  that  the  ex- 
tra bill  was  due  and  unpaid,  together  with  any  fact  or  circumstance 
showing  that  it  was  not  in  fact  drawn  in  issue  and  passed  upon  at 
the  trial  of  the  other  action.  The  rulings  of  the  trial  judge  dimin- 
ished— ^in  some  instances,  deprived — the  plaintiffs  of  this  right,  and 
for  this  reason  the  judgment  appealed  from  ought  to  be  revised, 
and  a  new  trial  ordered,  with  costs  to  the  api>ellant  to  abide  event 
All  concur. 


(8  Hisc  Rep.  49.) 

BOlfiHJNCICB  V.  BROOKLYN  CITY  R.  CO. 

(City  Court  of  Brooklyn,  Gcneial  Term.    March  27, 1888.) 

Action  against  Street  Railway  Company— Injury  to  PAfiSENOER — Dbfect- 
ivB  Step— Question  for  Jury. 

In  an  actiou  against  a  8treet-<:ar  company,  it  appeared  that,  when  plain- 
tur  was  getting  on  board  of  defendant's  car,  his  foot  sUpped  into  an  open- 
ing at  the  back  of  the  step,  where  it  got  caught,  and  he  was  injured  there- 
hy.  The  evidence  showed  that  for  a  number  of  years,  in  the  leading  cities 
of  the  country,  steps  with  closed  backs  had  been  used,  partly  to  strengthen 
them,  and  partly  to  prevent  the  passenger's  foot  from  slipping  in  between 
the  head  of  the  wheel  and  the  platform,  and  some  of  defendant's  cars  were 
fitted  with  sudi  steps.  Heldt  that  It  was  a  question  for  the  jury  whether 
defendant  was  negligent  in  having  any  open-backed  steps  on  its  cars. 

Action  by  Frank  E.  Boehncke  against  the  Brooklyn  City  Bailroad 
Company  for  personal  injuries.  From  a  judgment  for  defendant, 
plaintiff  appeals.    Beversed. 

Argued  before  VAN  WYCK  and  OSBORNE,  JJ. 

Edgar  Bergen  and  A.  H.  Dailey,  for  appellant 
Moore  &  Wallace,  for  respondent 

VAN  WYCK,  J.  There  is  testimony  in  this  case,  assuming  the 
truth  thereof,  which  shows  that  the  driver  of  defendant's  car,  in  re- 
sponse to  plaintiff's  signal,  brought  his  car  almost  to  a  stop;  that 
plaintiff,  in  his  attempt  to  get  aboard,  placed  his  foot  on  the  step, 
when  his  foot  slipped  into  the  opening  at  the  back  of  the  step,  and 
was  caught  so  tightly  therein  that  he  could  neither 
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his  foot  detached  from  the  car,  and  was  injured  thereby;  that  the 
Btep  was  an  open-backed  one, — there  being  no  riser  between  th^ 
tread  of  the  step  and  the  platform;  that  for  seven  years,  in  the  lead- 
ing cities  of  the  country,  and  for  five  years  in  Brooklyn,  dosed-backed 
steps  were  in  common  use  on  horse  cars,  and  for  a  number  of  years 
were,  and  still  are,  in  use  on  part  of  the  cars  of  defendant;  that  there 
was  a  double  object  for  the  use  of  such  steps,  viz.  to  strengthen  them, 
and  to  prevent  the  feet  of  passengers  from  slipping  through  the 
space  between  the  tread  of  the  step  and  the  platform.  Whether  or 
not  the  defendant  exercised  ordinary  care  in  having  an  open-backed 
step  on  this  car,  under  such  circumstances,  was,  in  our  opinion,  a 
question  for  the  jury.  The  fact  that  the  other  kind  of  step  was  in- 
common  use,  and  for  the  purpose  of  preventing  just  such  accidents, 
would  justify  a  finding  of  the  jury  that  defendant  was  negligent  in 
respect  to  this  step,  and  we  tiiink  it  was  error  for  the  court  to  take 
the  question  from  them.  Hegeman  v.  BaUroad  Corp.,  13  N.  Y.  9; 
Smith  V.  RaQpoad  Co.,  19  N.  Y.  127;  Boyce  v.  Eailroad  Co.,  118  N.  Y. 
314,  23  N.  E.  Bep.  304.  Judgment  and  order  must  be  reversed,  with 
costfl  to  appellant  to  abide  the  event,  and  new  trial  ordered. 


(8  Misc.  Rep.  47.) 

HEINLEIN  et  al.  v.  MURPHY  et  aL 

(City  Court  of  Brooklyn,  General  Term.    March  27, 1809.) 

L  M£CHAKic's  Lien— Time  of  Fii/.x«. 

A  n)echanic*8  lien  for  the  whole  contract  price  filed  before  aU  the  work 
is  done  or  all  the  materials  famished  Is  valid,  provided  the  balance  of  the 
contract  is  thereafter  fully  completed. 
2    Same — AcrroN  against  Sureties  on  Bond. 

It  was  proper  for  a  contractor  to  first  sue  and  recover  Judgment  against 
tho  owner  on  a  claim  for  which  a  mechanic's  Uen  had  been  filed,  and  then, 
being  unable  to  collect  that  judgment,  to  sue  the  sureties  on  the  bond 
giyen  to  discharge  the  lien. 

Appeal  from  special  term. 

Action  by  Jolm  Heinlein  and  others  against  James  Murphy  and 
others,  sureties  on  a  bond  given  to  discharge  a  mechanic's  lien. 
fYom  a  judgment  in  favor  of  plaintiff s,*  defendants  appeal.  Affirmed. 

Argued  before  VAN  WYCK  and  OSBORNE,  JJ. 

Dana  &  Glarkson,  for  appellants, 
H.  O.  Conracy,  for  respondents. 

VAN  WYCK,  J.  The  plaintiffs,  having  recovered  judgment 
against  the  owner  on  a  claim  for  which  a  mechanic's  lien  had  been 
filed,  and  being  unable  to  collect  the  same,  then  brought  this  action 
against  the  sureties  on  the  bond  given  to  discharge  the  lien,  and  re- 
covered judgment  against  them  for  the  amount  of  the  claim  and 
interest,  and  from  this  latter  judgment  this  appeal  is  taken.  The 
appellants'  counsel  contends  that  the  same  should  be  reversed  on 
several  grounds,  but  we  are  unable  to  agree  with  his  propositiona 
for  the  following  reasons:  We  think  a  contractor  can  file  a  valid  me- 
chanic's lien  for  the  whole  contract  price  before  all  the  work  is  done, 
or  all  the  materials  furnished,  provided  the  balance  of  the  contract 
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i0  thereafter  fully  completed^  aooording  to  the  temui  the 
1885,  c.  342,  §§  1, 4 ;  Van  CJUef  v.  Van  Vechten,  130  N.  Y.  5 
Bep.  1017.  In  our  opinion,  the  plaintiff  was  regular  in 
and  recovering  judgment  against  the  owner,  and,  beini 
collect  the  same,  then  in  suing  the  sureties  on  the  boi 
discharge  the  lien,  though  we  do  not  feel  called  upoi 
whether  or  not  the  bondsmen  could  have  been  made  pa 
first  action.  The  first  action  having  been  brought  wii 
from  the  date  when  the  mechanic's  lien  was  filed,  it  v 
charged  by  lapse  of  time.  Section  24,  subd.  4.  Thei 
section  24,  subd.  6,  it  seems  to  have  been  contemplati 
liability  of  the  sureties  should  be  predicated  upon  a  ji 
covered  on  the  mechanic's  lien  against  the  own^. 
Keilly,  13  Civil  Proc  R.  290.  It  is  very  questionable  i 
pellants  can  complain  for  the  first  time  on  appeal  that 
was  not  brought  against  the  sureties  within  a  year  fro 
of  filing  the  lien,  when  they  raised  no  such  question  o: 
tion  to  dismiss,  or  by  suitable  requests  for  findings  befo 
court  If  any  such  question  had  been  suggested  befo] 
court,  it  might  have  been  met  by  showing  an  order  o 
extending  the  time  to  bring  the  action.  Section  24,  sul 
true  that  plaintiffs  agreed,  in  consideration  of  the  assigi 
alleged  claim  of  |2,000,  and  the  payment  thereof  to  then 
the  sureties  from  their  obligation,  but  the  assignment 
ma4e,  and  no  payment  was  ever  made,  and,  as  a  oonse 
sureties  were  not  released. 
The  judgment  must  be  affirmed,  with  costs. 


BUTTBRWORTH  v.  OLARKSON  et  aL 

(Superior  Court  of  New  Yoik  Oily,  General  Teim.   Apifl  i 

Ihjttry  to  Employic— Negligence  of  Foreman — Assumption  of 
A  master  Is  not  liable  for  the  Injuiles  received  by  bis  serva 
as  a  painter,  by  tbe  breaking  of  a  defective  plank  over  which 
ing  80  as  to  remove  a  scaffold,  where  the  accident  was  cau 
the  negligence  of  the  foreman  In  picking  up  an  unsuitable  pi 
Tided  for  the  purpose,  constructing  with  it  a  path,  and  direct 
ant  to  walk  on  it 

Appeal  from  jury  term. 

Action  by  James  Butterworth  against  James  CSarkson 
Allen  for  personal  injuries.  From  an  order  of  the  trial  co 
ing  the  complaint,  plaintiff  appeals.    Affirmed. 

Argued  before  SEDGWICK,  O.  J.,  and  DUGRO  an< 
SLEEVE,  JJ. 

Matthew  P.  Byan,  (William  H.  Arnoux,  of  counsel,)  f oi 
Fettretch,  Silkman  &  Seybel,  (Joseph  Fettretch,  of  com 
pellees. 

GILDERSLEEVE,  J.  This  action  is  for  personal  ir 
the  plaintiff  received  from  the  breaking  of  a  plank,  whll( 
the  employ  of  the  defendants  as  a  painter.    The  defendao 
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placed  the  plank  in  position,  and  directed  the  plaintiff  to  pass  over 
it,  for  the  purpose  of  removing  a  scaffold  from  an  adjoioing  yard  to 
a  truck.  The  plank  was  defective,  and  unable  to  sustain  Sie  plain- 
tiffs weight. 

The  learned  trial  judge  dismissed  the  complaint  in  these  words: 

.  "It  clearly  appears  that  the  accident  occurrecl  In  consequence  of  the  Im- 
proper use  made  of  a  plank,  which  is  not  shown  to  be  the  defendants'  plankt 
by  a  teUow  serrant  of  the  plaintiff." 

Drawing  all  inferences  from  the  evidence  presented  that  might 
be  justly  adopted  in  favor  of  the  plaiatiil,  as  the  law  requires  upon 
a  motion  to  dismiss,  and  assuming  there  is  some  evidence  tencUng 
to  show  the  plank  belonged  to  defendants,  there  is  absolutely  no  ev- 
idence to  support  a  flndhig  that  the  plank  was  furnished  by  the  de- 
fendants for  the  use  to  which  it  was  put  by  the  foreman.  The  plank 
was  applied  by  the  foreman  to  a  use  that  was  a  detail  of  the  busi- 
ness within  his  discretion  and  judgment  in  the  management  of  the 
work.  For  an  injury  resulting  from  such  an  act,  the  defendants  are 
not  liable.  It  was  an  incident  to  the  employment  which  the  plain- 
tiff assumed.  Loughlin  v.  State,  105  N.  Y.  159,  11  N.  E.  Rep.  371; 
Cullen  V.  Norton,  126  N.  Y.  1,  26  N.  E.  Rep.  905.  The  liability  of 
the  master  depends  upon  the  character  of  the  act,  in  the  performance 
of  which  the  injiiry  arises.  Crispin  v.  Babbitt,  81  N.  Y.  616.  To 
hold  the  master  liable,  the  act  must  be  one  pertaining  to  the  duty 
which  the  master  owes  to  his  servant  Dangers  that  are  unavoida- 
ble, after  the  exercise  by  the  master  of  proper  care  and  precaution 
in  guarding  against  them,  are  risks  incident  to  the  employment,  and 
are  assumed  by  those  who  consent  to  accept  employment  under  such 
circumstances.  McGovem  v.  Railroad  Co.,  123  N.  Y.  287,  25  N.  E. 
Rep.  373.  There  was  nothing  in  the  place  or  the  character  of  the 
work  to  call  upon  the  defendants  to  apprehend  danger  of  the  kind 
that  arose.  It  was  a  detail  of  the  work  that  defendants  could  not 
foresee,  and  the  accident  was  one  which  they  could  not  guard 
against  Neglect  can  only  be  affirmed  of  what  can  reasonably  be 
foreseen.  The  defendants  had  committed  the  manner  of  proceeding 
with  the  work,  as  they  lawfully  might,  to  a  competent  foreman,  and 
no  amount  of  care  and  precaution  on  their  part  could  prevent  the 
foreman  from  picking  up  an  unsuitable  board,  not  provided  for  the 
purpose,  and  constructing  with  it  a  path,  in  a  new  and  hitherto  un- 
used course,  and  directing  a  fellow  workman  to  walk  upon  it.  The 
danger  which  the  plaintiff  encountered  was  not  an  ascertainable 
one  that  could  have  been  avoided  by  the  exercise  of  reasonable  care 
by  the  defendants.  For  the  reasons  above  stated  we  are  of  the  opin- 
ion that  the  complaint  was  properly  dismissed.  The  exceptions  are 
not  well  taken,  and  judgment  must  be  entered  for  the  defendants, 
with  coats.    AU  concur. 
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COLLINS  V.  JEWELL. 

(Superior  Court  of  New  York  City,  General  Term.    April  4,  1803.) 

Death  op  Party— Revival  of  Action— Conditions. 

Where  a  cause  of  action  has  survived  plalntUT's  death,  and  no  reaaons 
are  shown  why  her  executor  should  not  be  allowed  to  continue  the  action, 
a  condition  for  his  doing  so,  other  than  giving  security  for  costs,  should  not 
be  Imposed. 

Appeal  from  special  term. 

Action  originallj  brought  by  Maria  L.  Collins  against  James 
A.  Jewell.  Plaintiff  having  died,  one  John  Collins  applied  for  leave 
to  continue  the  action  in  his  name,  as  executor.  From  an  order  that 
the  motion  be  granted  on  condition  that  within  10  days  the  appli- 
cant pay  into  court  f  260,  to  be  applied  to  the  payment  of  costB,  or,^ 
at  his  election,  file  an  undertaking  to  pay  on  demand  the  defendant 
his  costs,  not  exceeding  (250,  the  applicant  appeals.    Bevarsed. 

Argued  before  SEDGWICK  and  GILDEBSLEEVE,  JJ. 

A.  M.  Card,  for  appellant 
Thomas  E.  Stewart,  for  respondent. 

SEDGWICK,  J.  The  cause  of  action  stated  in  the  complaint  has 
survived  the  death  of  the  plaintiff.  It  is  not  an  equitable  action.  It 
is  one  at  common  law.  Whether  motions  of  this  Idnd  must  be  grant- 
ed rests  in  the  discretion  of  the  court,  when  certain  facts  are  shown. 
The  facts  of  this  case  do  not  justify  the  denial  of  the  motion.  That 
the  cause  of  action  may  seem  unmeritori^us  is  not  of  weight  on  the 
motion.  That  is  to  be  determined  by  a  trial.  That  the  action  has  been 
for  many  years  delayed  to  the  time  of  death  of  plaintiff,  on  the  7th 
January,  1892,  cannot  be  considered.  The  defendant  could,  if  the  delay 
were  not  justified,  have  procured  a  dismissal  of  the  action.  No  effects 
from  this  delay  could  reach  the  executor.  The  delay  of  the  executor 
is  not  great,  and  has  not  been  shown  to  be  injurious  to  defendant 
This  being  the  case^  I  do  not  think  the  application  should  have  been 
denied,  except  ujkju  condition  of  security  for  costs.  No  reasons  hav- 
ing been  shown  why  the  executor  diould  not  be  allowed  to  continue 
the  action,  a  condition  of  his  doing  so  should  not  have  been  imposed. 

Order  reversed,  and  motion  below  granted,  with  costs  of  appeals. 


(6S  Hun,  59.) 

FINLAT  et  aL  v.  DE  OASTROVERDB. 

(Supreme  Ck)urt,  General  Term,  First  Department     March  17,  1888.) 

Abrest  in  Civiii  Action— Affidavit 

An  affidavit  for  an  order  of  arrest,  which  aUeges  that  plaintiff  and  de- 
fendant entered  into  an  agreement  whereby  defendant  bcame  plalntlifs- 
a^ent  for  the  sale  of  certain  merchandise  in  the  republic  of  Mexico, 
and  entitled  to  one  half  of  the  net  profits  as  his  compensation,  the  ship- 
ping of  the  merchandise  to  him,  its  receipt  and  the  acknowledgment 
thereof  by  him,  and  his  subsequent  conversion  of  it  to  his  own  use,  with- 
out accounting  for  any  part  of  it,  are  not  sufficient  to  warrant  an  order  of 
arrest,  since  plaintiff  could  not  have  had  personal  knowledge  of  the  re- 
ceipt of  the  goods  by  defendant,  and  their  conversion  by  Mm;  and  whero 
he  relies  ou  currespondence  to  establish  these  facts  he  should  produce  it 
for  the  inspection  of  the  court  Digitized  by  GoOglc 
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Appeal  from  special  term.  New  York  county. 

Action  by  Henry  P.  Finlay  and  another  against  Placido  de  Cas- 
troyerde  for  the  conversion  of  personal  property  received  by  defend- 
ant as  plaintiffs'  agent.  Plaintiffs  obtained  an  order  for  defendant's 
arrest,  and  from  an  order  denying  defendant's  motion  to  vacate  it 
he  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

Horwitz  &  Hershfleld,  (Otto  Horwitz,  of  counsel,)  for  appellant 
Wing,  Shoudy  &  Putnam,  (J.  A.  Shoudy,  of  counsel,)  for  respond- 
ents. 

VAN  BRUNT,  P.  J.  This  action  was  commenced  by  the  issuance 
of  a  summons  and  order  of  arrest  accompanying  the  same.  The  sum- 
mons and  order  of  arrest  being  served,  this  motion  was  made  upon 
the  papers  upon  which  the  order  was  granted  to  vacate  tJ^e  same, 
and  from  the  order  denying  the  motion  this  appeal  is  taken.  The 
order  was  granted  upon  the  affidavit  of  one  of  the  plaintiffs,  who 
swore  that  the  plaintiffs  were  merchants  residing  and  doing  busi- 
ness in  the  city  of  New  York,  and  that  the  defendant,  in  January, 
1891,  was  a  merchant  doing  business  in  the  city  of  Mexico;  but 
that  he  was  informed  and  believed  that  the  defendant  had  left  the 
city  of  Mexico,  and  was  at  the  time  of  making  the  affidavit  in  the 
city  of  New  York;  that  in  said  month  of  January  the  plaintiffs  and 
defendant  entered'  into  an  agreement  in  writing,  signed  by  them, 
which  was  in  the  plaintiffs'  possession,  and  ready  to  te  produced,  by 
which  it  was  provided  that  the  defendant  should  become  the  sole 
agent  in  the  republic  of  Mexico  for  the  plaintiffs  for  the  .sale  of  cer- 
tain merchandise,  and  that  the  plaintiffs,  upon  receipt  of  orders  from 
the  defendant,  should  ship  merchandise,  which  the  defendant  was  to 
receive  and  account  for  at  certain  prices  therein  named,  and  to  ren- 
der separate  accounts  of  sales  for  every  shipment,  and  to  remit  to 
tliem  the  amount  due  for  the  merchandise  as  soon  as  sold,  whether 
the  purchase  price  had  been  received  for  said  merchandise  or  not,  the 
defendant  taking  the  risk  of  all  sales;  and  that,  in  pursuance  of  this 
agreement,  during  the  year  1891,  and  the  months  of  April,  May,  and 
August,  the  plaintiff  made  four  shipments,  amounting  to  the  sum  of 
$3,380.55,  induding  a  sum  advanced  by  the  plaintiff  for  freight  upon 
the  merchandise;  that  the  defendant  was  entitled  to  a  credit  of 
f  152.73  for  the  balance  due  him  on  account  of  previous  shipments, 
leaving  f  3,227.82  due  the  plaintiffs,  no  part  of  which  had  been  T>aid. 
The  affidavit  further  stated  that  the  defendant  was  to  receive  in 
consideration  of  his  services  one  half  of  the  net  profits  which  might 
be  realized  upon  the  merchandise  over  and  above  the  prices  named 
after  deducting  freight  duties  and  other  actual  charges;  that  the 
defendant  received  all  of  said  merchandise  prior  to  October  1,  1891, 
and  acknowledged  the  receipt  thereof  by  letters  addressed  to  the 
plaintiffs,  and  which  they  received  in  due  course,  and  then  had  in 
their  possession.  The  affiant  further  stated  that  the  defendant 
never  made  any  remittances  or  payments  on  account  of  the  mer- 
chandise, and  was  entitled  to  no  credit  except  as  above  mentioned; 
and  that  by  letter  dated  October  7.  1891,  the  defendant  wrote  to  thejp 
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plaintiffs  that  he  had  given  up  hk  busineasy  and  had  tranfltened  this 
merchandise  to  the  firm  of  J.  M. ^Gaston  &  Co.,  of  that  city.  And 
then  follows  the  legal  conclusion  that  the  defendant  had  no  ri^t 
or  authority  to  such  transfer,  and  the  allegation  that  the  plaintiffs 
had  since  received  a  letter  from  said  firm  of  Gaston  &  Ck).,  to  whom 
the  defendant  said  he  had  transferred  said  goods,  in  which  they  say 
that  the  defendant,  before  his  departure  from  Mexico,  and  prior  to 
his  transfer  to  them,  hyjwthecated  all  of  said  merchandise  to  the 
Bank  of  London  and  Mexico  as  security  for  a  loan  to  him  of  f5,000, 
and  that  said  firm  could  not  account  to  plaintiffs  for  the  proceeds 
of  any  of  said  merchandise  until  said  loans  were  paid;  that  defendant 
has  never  rendered  any  account  in  respect  to  said  merchandise  ex- 
cept the  statement  that  he  had  turned  the  same  over  to  Gaflton  & 
Co. ;  that  he  had  been  several  times  to  the  city  of  New  York,  but  had 
never  called  upon  plaintiffs,  or  reported  to  them  in  any  way,  and  is 
now  in  the  city  of  New  York,  but  is  endeavoring  to  conceal  his  pres- 
ence in  said  city  from  the  plaintiffs;  and  that  he  believed  the  inform 
mation  received  from  Gkiston  &  Co.  to  be  true,  and  that  the  merchan- 
dise was  received  by  the  defendant  in  a  fiduciary  capacity,  and  he 
had  wrongfully  converted  the  same,  to  the  plaintiffs'  damage  to  the 
amount  of  f6,000. 

It  is  urged  upon  the  part  of  the  defendant  that  the  motion  to  va- 
cate the  order  of  arrest  should  have  been  granted,  because  many  of 
the  material  allegations  of  the  affidavit  upon  which  the  order  of 
arrest  was  founded  were  made  upon  ioformation  .and  belief,  and  de- 
rived from  documents  which  w^:^  not  produced,  and  that  the  alle- 
gations in  the  affidavit  are  simply  conclusions  derived  from  an  inspec- 
tion of  these  documents,  which  it  is  the  province  of  tlie  court  to  dnw, 
and  not  of  the  affiant  Upon  the  other  hand,  it  is  claimed  by  the  re- 
spondents that  the  affidavit  is  not  upon  inf(Hrmation  and  belief, 
nearly  aJl  the  essential  facts  being  within  the  knowledge  of  the 
affiant,  and  stated  positively.  It  &  asserted  that  the  making  of 
the  agreement,  the  shipping  of  the  merchandise,  the  receipt  thereof 
by  the  defendant,  and  the  acknowledgment  of  such  receipt,  were 
all  facts  within  the  knowledge  of  the  plaintiff  who  made  the  affida- 
vit How  the  affiant,  at  New  York,  had  personal  knowledge  of  the 
receipt  of  these  goods  in  Mexico,  it  is  somewhat  difficult  to  imagine 
It  may  be  that  he  believes  they  were  received  because  he  believes 
himself  to  have  been  informed  by  a  letter  of  the  defendant  that  he 
had  received  them,  but  he  clearly  had  no  personal  knowledge  of  the 
fact  The  only  information  that  he  claims  to  have  had  upon  that 
point  Is  the  letter  of  the  defendant  acknowledging  its  receipt  Now, 
it  is  clear  that  if  he  was  testifying  upon  the  stand  as  a  witness  with 
respect  to  the  receipt  of  these  goods,  he  could  not  be  heard  to  opeo 
his  mouth  without  the  production  of  the  letter,  or  accounting  for  its 
loss.  Hence,  when  we  consider  the  difference  between  the  allega- 
tions of  a  complaint  and  an  affidavit,  the  former  being  allegations 
of  fact,  to  be  supported  by  evidence  to  be  subsequently  given,  if  not 
admitted,  and  the  other  furnishing  the  evidence  to  the  court  from 
which  it  can  draw  its  own  conclusions,  it  is  apparent  that  allega- 
tions of  this  character,  without  the  production  of  the  proof,  have  no 
probative  force  whatever.     It  is  undoubtedly  tnie  that  plaintiffs  had 
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pesaonal  knowledge  that  no  acoonnt  had  been  ifendered,  but  ss  to 
the  transfer  and  conversion  of  the  property  the  whole  allegation  ia 
based  upon  correspondence,  not  a  particle  of  which  ia  produced. 
Now,  whether  this  correspondence  bears  out  the  construction  which 
is  placed  upon  it  by  the  plaintiffs  is  for  the  court  to  determine,  and 
not  the  plaintiffs.  These  facts  have  been  so  frequently  pointed  out 
by  this  court  that  it  seems  hardly  necessary  to  discuss  them  further. 
In  the  case  of  Tim  v.  Smith,  93  N.  Y.  91,  it  was  held  that  the  affidavit 
of  an  attorney  as  to  facts  necessary  to  establish /ttie  validity  of  an  at- 
tachment was  wholly  insufficient;  the  court  saying:  '*It  is  difficult 
to  see  how  an  attorney  can  acquire  such  knowledge  of  the  several 
facts  required  to  be  proven  as  entitles  him  to  give  legal  evidence  of 
their  existence,''  the  court  then  asipressly  recognizing  that  an  affi- 
davit, unless  it  contains  legal  evidence  of  the  existence  of  the  facts 
to  be  established,  is  a  nullity.  Applying  this  test  to  the  affidavit  in 
question,  it  is  apparent  that  it  does  not  at  all  comply  with  the  rule. 
We  think  that  the  order  was  wrong,  and  should  be  reversed,  with 
$10  costs  and  disbursements,  and  the  motion  granted.     All  concur. 


(68  Hun,  S3.) 

HITGSHINGS  v.  ST.  LOUIS,  N.  O.  &  O.  CANAL  &  TBANSP.  CO. 

(Bopreme  Court,  General  Term,  First  Department    Hatch  17,  1803.) 

1.  Corporations— Ihdorsbme NT  of  Note  by  Prbstobnt— Ratification. 

In  an  action  on  a  note  by  tlie  Indorsee  before  maturity,  agalnat  Uie 
payee,  a  canal  and  trajosportation  company,  aa  indoraer.  It  appeared  tbat 
defendant's  president,  C,  indorsed  the  note  in  its  name  to  S.,  who  after- 
wards Indorsed  it,  and  returned  It  to  C,  who  Indorsed  it  individually  to 
plaintiff;  that,  after  the  first  indorsement,  defendants  directors  resolved 
that  the  making  of  certain  notes  by  the  president  in  the  name  of  the  com- 
pany through  and  to  S.,  **aiid  also  the  indorsing  by  the  president  in  the 
name  of  the  company  of  certain  notes  through  and  to  S.,  be,  and  they  are 
hereby,  approved."  C.  testified  that  he  gave  defendant  a  check  for  the 
proceeds,  or  near  the  proceeds,  of  the  note,  and  knew  it  received  th« 
same.  HM,  that  plaintiff  was  entitled  to  recover,  thoufi^  the  witness  pro- 
dadng  sach  resolution  testified  that  it  was  passed  at  an  imprompta  meet- 
ing of  three  directors,  without  any  notioe  to  the  other  two. 

%   fiAM]B--EviDSNCB. 

It  was  not  error  to  admit  in  evidence  a  series  of  checks  drawn  by  0., 
as  such  president,  on  a  certain  bank,  to  the  order  of  defendant's  treasurer, 
though  not  directly  connected  with  the  transaction  in  issue,  where  such 
checks  seem  to  contradict  the  testimony  given  by  such  treasurer  as  to  his 
connection  with  the  various  transactions  referred  to  in  the  evidence. 

IL  Sams. 

Where  plaintUTs  good  faith  in  accepting  the  note  is  chaUenged,  it  is  not 
error  to  admit  in  evidence  the  declarations  of  defendant's  president  tend- 
ing to  show  plaintiff's  good  faith,  thouc^  su<di  declaralloDS  were  made  long 
after  the  indorsement  by  him  as  such  officer. 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Hector  M.  Hitchings  against  the  St  Louis,  New  Orleans 
&  Ocean  Canal*  &  Transportation  Company,  Impleaded  with  John 
Satterlee,  James  A.  Simmons,  and  Peter  J.  Claassen,  on  a  promis- 
sory note.  From  a  judgment  entered  on  the  verdict  of  a  jury  in 
favor  of  plaintiff,  and  from  an  order  denying  its  motion  for  a  new 
trial,  made  on  the  minutes^  the  transportation  company  appeals. 
AiHrmed.  Digitized  by  Google 
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Argaed  before  VAN  BBUNT,  P.  J^  and  O'BRIEN  and 
JJ. 

George  Walton  Green,  for  appellant 

n.  M.  Hitchings,  (James  M.  Smith,  of  counsel,)  for  respc 

VAN  BRUNT,  P.  J.  This  action  was  brought  upon  a 
by  John  Stilwell  &  Co.  to  the  order  of  the  defendant  com; 
was  indorsed  by  P.  J.  Claassen,  the  president  of  the  defe 
pany,  in  its  name,  and  by  James  A.  Simmons  and  P.  J.  C 
dividually,  and  by  said  Claassen  transferred  to  the  plaii 
2l8t  March,  1890,  before  maturity.  The  answer  was,  sui 
a  general  denial.  It  was  claimed  upon  the  trial,  by  the 
that  the  president  of  the  defendant  had  no  authority 
promissory  notes  for  it.  In  support  of  such  authority  a 
duly  passed  by  the  defendant's  board  of  directors  on  th< 
tober,  1889,  was  offered  in  evidence,  by  which  it  was  re» 
all  the  banMng  business  for  and  in  behalf  of  this  compa 
is  hereby,  vested  in  the  president,  Gen«  Peter  J.  daasfi 
hereby  authorized  to  sign  all  checks,  drafts,  and  monet 
tions,  of  any  kind,  against  and  for  any  bank  dei>osits,  v 
made,  in  the  company's  name,"  and  also  a  resolution  dain 
been  passed  on  the  30th  of  December,  1889,  by  which 
solved,  that  the  making  of  certain  notes  by  the  president  i 
pany  in  the  name  of  the  company,  through,  and  to  Jan 
mons,  and  also  the  indorsing  by  the  president,  in  the  n 
company,  of  certain  notes  through  and  to  James  A.  Si 
and  they  are  hereby,  approved.''  The  plaintiff  also  exa 
Claassen  as  a  witness  in  his  behalf,  and  Claassen  testif 
gave  a  check  to  the  canal  company  for  the  proceeds,  or  m 
ceeds,  of  that  note,  and,  again,  that  he  knew  he  gave  the 
that  note  to  the  canal  company,  and  that,  after  the  disc 
promissory  note  by  him,  he  paid  out  the  note  to  the  pla 
plaintiff  also  introduced  in  evidence  the  declarations  mad 
sen  to  him  at  the  time  of  the  receipt  of  the  note.  The  i 
of  this  testimony  was  duly  objected  to,  and  the  objectioi 
and  defendant  duly  excepted.  The  case  having  been  si] 
tlie  jury,  and  a  verdict  rendered  for  the  plaintiff,  and  a  m 
for  a  new  trial  having  been  denied,  from  the  judgment 
thereupon  entered  this  appeal  is  taken. 

It.  is  probably  true  that  the  first  resolution  above  refe 
not  authorize  indorsements  of  conmiercial  pai)er  by  the  i 
this  corporation  on  its  behalf,  as  it  would  seem  &at  th 
given  by  that  resolution  was  to  sign  checks,  etc.,  agains 
deposits  which  might  stand  in  the  company's  name,  aui 
was  the  extent  of  the  authority  conferred  by  that  resolu 
also  urged  that  the  second  resolution  was  no  ratiflcatioi 
dorsement  alreadv  made,  because  there  was  no  legal  me€ 
board.  It  is  to  be  observed,  in  passing,  that  it  is  claii 
counsel  for  the  appellant  that  this  resolution  was  allowed 
ap^ainst  the  objection  of  the  defendant  that  there  was 
show  a  pi*nperly  called  meeting.  But  we  have  examined 
vain  to  find  any  such  objection  spreafl^upon  the  record,    j 

Digitized  by  VjOOQIC 


7t]     HrrcHiNOfl  v.  st.  louis,  n.  o.  a  o.  canal  a  tbansp.  CO.        721 

isolutioiifl  were  offered,  it  appeared  that  they  were  taken  from 
inate  books  of  the  corporation.  It  is  true  that  a  general  ob- 
1  was  taken  to  their  admission,  and  the  objection  overruled, 
le  resolutions  were  read.  But  the  record  also  contains  an  ad- 
m  by  defendant's  counsel  tliat,  if  the  witness  who  was  then  be- 
[amined  stated  that  they  were  copies,  they  might  go  in,  and 
Ltness  thereupon  testified  that  they  were  copies, 
isequently,  upon  the  cross-examination  of  the  witness  pro- 
^  the  resolutions,  it  appeared  that  the  second  resolution  was 
1  at  what  was  called  an  "impromptu  meeting,"  three  directors 
in  the  office^  and  without  any  notice  to  the  otlier  two  directors 
solution  was  passed.  The  weight  to  be  given  to  that  resolution 
heref ore  a  question  which  was  to  be  determined  during  the 
iBB  of  the  trial  The  defendant's  counsel  asked  the  court  to 
B  the  jury  that  a  board  of  directors  had  no  authority  to  pass 
)  authorizing  the  use  of  corporate  indorsements  without  notice 
h  member  of  the  board  at  which  such  vote  was  passed.  The 
said:  '^That  is  the  general  rule,  but  you  may  take  into  consider- 
the  course  of  dealing  of  a  particular  corporation.  Witti  that 
ication,  I  charge  the  proposition," — ^to  which  statement  of  the 
\ie  defendant  took  no  exception.  There  seems,  therefore,  to 
been  no  errors  committed  upon  the  part  of  the  court,  either 

admission  of  the  resolution  in  question,  or  in  the  submission 

question  to  the  jury,  which  are  raised  by  any  exception  taken 
I  counsel  for  the  defendant. 

re  is  also,  in  the  case,  positive  evidence  of  the  president  of  this 
ution  that  he  discounted  the  note,  and  that  the  corporation 
ed  the  money  thorefor,  which,  if  the  jury  believed,  made  the 
ent  a  bona  fide  holder  of  the  note,  and  he  could  transfer  it  to 
ly  to  whom  he  might  see  fit  In  connection  with  this  testimony 
i.in  check  drawn  by  the  witness  on  Keene  &  Go.  was  shown  to 

He  testified  that  he  could  not  say  positively  that  that  was 
leck  he  gave  for  the  note,  but  it  looked  to  him  that  it  was  a 

he  gave  on  account  of  the  proceeds  of  tJie  note,  whereupon 
heck  was  offered  in  evidence  without  objection.  Subsequent- 
j  plaintiff's  counsel  offered  some  other  checks  drawn  by 
len  on  Keene  &  Co.  to  the  order  of  one  Bailey,  the  treasurer 
»  defendant,  which  were  objected  to  as  not  being  properly 
1;  that  they  simply  showed  that  they  were  checks  dniwn  by 
sen  on  Keene  &  Co.,  and  had  no  connection  with  the  transac- 
Q  issue,  which  objection  was  overruled,  and  at  a  subsequent 
of  the  case,  after  additional  testimony  had  been  taken,  the 
s  were  put  in  evidence  without  objection. 

only  point  which  is  now  presented  by  the  appellant  is  that 
leck  which  Claassen  thought  he  might  have  used  with  which 
count  the  note  bears  no  oflBcial  stamp  or  evidence  of  canceUa- 
nor  was  there  any  evidence  to  show  that  it  had  ever  been 
and  therefore  it  'was  error  to  admit  it  in  evidence.  But, 
eady  seen,  no  such  objection  was  taken  at  the  time  the  check 
ffered  in  evidence,  it  being  read  without  objections.  As  to 
:her  checks,  they  seem,  to  a  considerable  extent,  to  have  con- 
ted  the  testimony  of  Bailey,  given  upon  the  stand,  in  reference 
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to  his  connection  with  the  varlons  transactional  and  therefore  some- 
what affected  his  testimony  in  reference  to  his  contradiction  of  the 
evidence  of  Glaassen  that  he  had  paid  to  the  corporation  the  money 
upon  the  discount  of  the  note  in  question. 

The  only  other  objection  which  it  seems  necessary  to  notice  is  the 
daim  that  it  was  error  to  admit  the  declarations  of  Glaassen,  made 
long  after  the  alleged  indorsement,  as  admissions  against  the  de- 
fendant. We  do  not  understand  that  such  declarations  were  re- 
ceived as  admissions  against  the  defendant  The  good  faith,  of  the 
plaintiff  in  the  acceptance  of  the  note  was  challenged  ax)on  the 
trial,  and  he  had  a  right  to  show  the  circumstances  under  which  he 
had  taken  the  note,  and  the  inquiries  he  made  in  regard  to  its 
regularity;  and  these  inquiries,  made  of  the  president  of  the  defend- 
ant, were  certainly  competent,  if  not  as  admissions  upon  the  part 
of  the  defendant,  as  showing  the  bona  fides  of  the  plaintiff  in  the 
acceptance  of  the  note. 

The  questions  involved  wespe  subtoitted  by  the  court  to  the  juiy 
without  exception  upon  the  part  of  the  defendant,  and  we  see  no  rea- 
son for  disturbing  the  verdict  rendered  by  the  jury.  The  judgment 
and  ordar  appealed  from  should  be  affirmed,  with  costs.     All  concur. 


(07Han,98S.) 

FRANCISCO  V.  SMITH. 

(Supreme  Court,  General  Term^  Fourth  Department    Februaiy,  lSd8L) 

AflBXomcBirr  of  Contract— Rights  of  AssiomsB. 

Defendant,  engaged  In  carrying  on  the  busineas  of  a  bakery,  oonyejed  his 
lease,  store,  stock,  store  fixtures,  and  good  wUl  of  his  business  to  plalntifTa 
husband,  F.,  covenanting  not  to  carry  on  a  simUar  business  in  the  same 
neighborhood  for  five  yeara  F.,  after  conducting  the  bustnees  for  some 
time,  gave  to  a  ereditor  a  biU  of  sale  of  the  stock  of  goodst  and  certain  prop- 
erty connected  with  the  business.  The  creditor  took  possession  under  the 
biU  of  sale,  and  closed  the  store  for  five  days.  Thereupon  plaintifl  pmv 
chased  the  creditor's  interest  in  the  property,  and,  with  F.'s  consent,  re- 
opened the  store,  and  continued  the  business.  Subsequently  F.  asedgned 
to  plaintiff  aU  his  interest  in  the  contract  with  def aidant  fleM,  that  plain- 
tUf  became  the  entire  owner  of  the  property  and  butifness,  and  acquired 
an  of  F.*8  rights  under  his  contract  with  defendant,  and  hence  could  sue 
defendant  for  a  breach  of  the  covenant  in  the  contract 

Appeal  from  special  term,  Herkimer  county. 

Action  by  Harriet  A.  Francisco  to  restrain  Ghaiies  A.  SmlllL  from 
carrying  on  the  bakery  business  in  the  village  of  Little  FaJIs.  From 
a  Judgment  for  defendant,  entered  on  an  order  dismissing  the  com- 
plaint, plaintiff  appeals.    Reversed-  

Argued  before  HARDIN,  P,  J^  and  MARTIN  and  MEBWIK,  JJ. 

M.  G.  Bronner  and  A.  M.  Mills,  for  appellant. 
John  D.  Beckwith,  for  respondent, 

MERWIN,  J.  The  plaintiff  claims  as  assignee  of  her  husband, 
and  the  main  question  upon  this  appeal  is  whether  she  is  in  a  posi- 
tion to  have  the  benefit  of  the  covenant  between  the  defendant  and 
her  husband.  No  question  is  made  about  the  validity  of  the  cove- 
nant as  between  the  immediate  parties.     It  is  quite  dear  that  it 
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was  assignable  in  connection  with  a  sale  of  the  property  «nd  busi- 
ness of  the  assignor,  (Match  Ca  v.  Boeber,  106  N.  Y.  487,  13  IL  E. 
Bep.  419,  )  although  it  did  not  in  form  run  to  the  assigns  of  the 
covenantee,  (see  Hedge  v,  Lowe,  47  Iowa,  .137;  Pemberton  v. 
Vanghan,  59  E.  0.  L.  87.)  In  order  to  determine  whether  the  pLwsk- 
tiff  has  become  the  owner  of  the  covenant  in  connection  with  a  sale 
of  the  property  and  business,  it  will  be  necessary  to  refer  to  the 
facts,  which  are  substantially  undisputed.  On  and  x^rior  to  Feb- 
ruary 20,  1888,  the  defendant  was  carrying  on  a  bakery  and  confec- 
tionery shop  at  Little  Falls.  At  that  date  he  made  an  agreement, 
in  writing,  with  Frank  E.  Francisco,  the  husband  of  the  plaintiff, 
by  which,  in  consideration  of  the  payment  of  $1^0,  he  sold  to 
¥Yancisco  his  bakery  and  shop,  with  the  good  win  of  the  bvsinefls 
and  certain  property  described  in  a  bill  of  sale  made  that  day,  and 
assigned  the  lease  of  the  store  where  he  carried  on  the  business. 
In  this  agreement  there  was  the  following  provision: 

''Smith  agrees  and  binds  hlinself  that  lie  wfll  not,  for  tlie  period  of  five 
years  from  March  1,  1888,  or  during  that  time,  engi^^e  or  become  Interested 
In  the  business  of  carrytog  on  a  bakery  or  confectionery  store,  or  in  the  busl- 
ne*«  like  the  one  hereby  sold  oat,  In  the  viHage  of  Little  Falls,  or  in  the  Ini- 
medlate  neighborhood." 

Possession  was  taken  by  Francisco  under  the  agreement  on  March 
1,  1888,  and  the  consideration  was  paid,  and  thereupon  he  entered 
upon  the  business.  This  he  carried  on  up  to  about  the  10th  Novem- 
ber, 1889,  in  the  same  way  and  manner  and  at  the  same  places 
Hiat  defendant  had  previously  carried  it  on,  and  used  therein  sub- 
stantially the  same  fixtures  and  appliances.  In  February,  1889, 
iB  order  to  secure  Clark  &  Wood,  of  Fort  Plain,  tor  money  borrowed 
and  past  indebtedness,  he  gave  to  them  a  chattel  mortgage  fw 
about  II43OO  on  certain  property  connected  with  the  business;  and 
after  tke  maturity  of  the  mortgage,  and  on  November  9,  1889,  he 
gare  them  a  bill  of  sale  of  the  property  mentioned  in  the  mortgage, 
and  on  stock  and  goods  on  hand  and  property  connected  with  tiie 
business.  On  the  next  day  they,  by  virtue  of  the  chattel  mortgage 
and  bill  of  sale,  took  possession  of  the  property  and  store,  closed 
the  store,  and  took  part  of  the  property  to  Fort  Rain.  They  re- 
mained in  possession  and  kept  ihe  store  closed  until  November  Ifi, 
1889,  doing  no  business  whatever.  At  that  date  the  plaintilf, 
through  her  husband,  as  her  agent,  purchased  of  Clark  &  Wood  all 
their  interest  in  the  chattel  mortgage  and  the  property  covered  by 
the  bill  of  sale,  and  paid  them  in  full  for  their  claim  against  the 
liusband,  less  certain  jwrtions  of  the  jwoperty  kept  bv  Clark  &  Wood 
and  applied  upon  the  debt.  None  of  the  property  so  kept  was  part 
of  the  property  purchased  of  defendant.  Prior  to  this  purchase 
by  plaintiff  it  was  verbally  agreed  between  plaintilf  and  her  hus- 
tmnd  that  plaintiff  would  furnish  the  money  and  make  the  purchase, 
and  that  liie  husband  should  take  charge  thereof,  and  of  her  busi- 
ness connected  therewith,  and  that  the  same  should  be  carried  on 
in  plaintiffs  name,  and  that  the  family,  consisting  of  the  husband, 
wife,  and  cliild,  should  be  supported  out  of  the  proceeds  of  the  busi- 
ness, the  husband  being  a  practical  baker,  and  the  plaintiff  not 
This  airangement  was  carried  out.     The  plaintiff  took  immediate     t 
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possession  of  the  store  and  baker;,  and  the  tools,  fixtures,  and  ap- 
pliances therein  contained,  reopened  the  business,  selling  the  same 
kind  of  goods  and  to  substantially  the  same  customers  as  the  fama- 
band  had  been  previously  doing,  and  the  business  was  carried  on 
down  to  the  time  of  the  commencement  of  this  action  in  the  saiae 
way,  and  in  the  same  place,  and  with  the  same  tools  and  fixtiunefl, 
as  previously  by  the  husband  and  by  the  defendant,  the  husband  all 
the  time  being  the  manager.  About  December  15,  1890,  the  de- 
fendant commenced  to  carry  on  another  bakery  business,  contrary  to 
the  provisions  of  his  agreement^  and  so  continued  to  the  commence- 
ment of  this  action,  on  May  30,  1891.  On  Dec^nber  18,  1890, 
Frank  E.  Francisco  notified  the  defendant  that  he  was  violating 
his  contract,  and  required  him  to  discontinue  the  business  he  had 
started  upon«  On  the  25th  May,  1891,  Frank  E.,  for. a  nominal 
consideration,  executed  and  delivered  to  plaintiff  an  assignment  of 
the  agreement  with  defendant,  and  indorsed  thereon  as  follows: 

"For  value  received,  I  hereby  seU,  aflstgii,  transfer,  and  set  over  to  Harriet 
A.  Francisco  aU  my  right,  title,  and  interest  in  and  to  the  within  contract, 
and  in  and  to  the  covenants  therein  contained,  together  with  aU  claims  and 
demands  which  I  have  against  Oharies  A.  Smith  for  any  and  aU  breacdies 
thereof;  also  aU  my  right,  title,  and  interest  in  and  to  the  business,  and  tlie 
good  wiU  thereof,  formerly  owned  and  carried  on  by  me,  which  I  have  not 
previously'  sold,  and  of  which  you  were  not  already  the  owner,  and  mentioned 
and  referred  to  in  the  annexed  instrument,  together  with  aU  property  and 
property  rights  therewith  connected." 

Upon  the  same  day  the  plaintiff  notified  defendant  of  her  owner- 
ship of  the  contract  and  the  business,  and  called  on  him  to  discon- 
tinue his  business.  The  plaintifTs  husband,  as  the  cour^.  beioir 
finds,  did  not  transfer  or  attempt  to  transfer  to  plaintiff  the  business 
which  he  was  conducting  and  which  he  purchased  of  defendant,  or 
the  good  will  thereof,  or  the  lease  of  his  place  of  business,  or  the 
contract  between  himself  and  defendant,  or  any  of  the  coyenanta 
therein,  until  the  assignment  of  May  25,  1891.  It  would  also  aeem 
from  the  evidence  that  the  tools  and  fixtures  were  not  transferred 
until  then. 

The  fact  that  the  assignment  to  plaintiff  May  25,  1891,  was  for 
only  a  nominal  consideration,  or  was  in  fact  without  consideration, 
does  not  in  itself  aid  the  defendant.  Sheridan  y.  Mayor,  68  IST.  IT. 
30.  It  was  yalid  as  against  the  assignor.  The  material  question 
is  whether  the  plaintiff  became  the  owner  of  the  covenant,  under 
such  circumstances  as  will  permit  her  to  enforce  it  within  title  rule 
laid  down  in  106  N.  Y.  and  13  N.  E.  Bep.,  above  referred  to.  By- 
reason  of  the  transaction  with  Clark  &  Wood  and  of  the  assignment; 
from  her  husband,  the  plaintiff  has  become  the  entire  owner  of  the 
prox)erty  and  business.  She  was  not  such  witibiout  the  assignment. 
The  lease,  the  good  will,  and  the  contract  were  not  transferred  to 
Clark  &  Wood,  nor  apparently  the  tools  and  fixtures.  Under  a.n 
express  arrangement  with  the  husband,  and  practically  for  his  liene- 
fit,  Clark  &  Wood  were  bought  out.  After  five  days'  stoppage, 
the  same  business  was  reopened,  and  continued  in  tiiie  same  place, 
in  the  same  manner,  with  the  same  fixtures,  and  supplying  the  same 
customers,  and  was  in  reality  for  the  benefit  of  the  same  parties. 
The  five-days  stoppage  of  the  business  did  not  kill  the  flve-yean 
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coYenant  It  was  only  temporary,  pending  the  settlemeat  of  the 
husband's  debt  The  business  was  renewed  in  the  name  of  the 
wife,  with  the  assent  of  the  husband,  under  his  management,  and 
for  his  benefit;  and  when  finally,  in  order  to  complete  the  title  of 
the  wife  to  the  whole,  the  assignment  to  her  was  made  by  the  hus- 
band of  whatever  interest  he  still  held,  including  his  contract  with 
defendant,  it  was  in  substance  a  transfer  of  the  contract  in  con- 
nection with  a  sale  of  the  property  and  business  of  the  assignor. 
We  think  it  should  have  been  so  held  by  the  trial  court  If  so,  the 
plaintiff  was  in  a  position  to  maintain  the  action.  It  follows  that 
the  judgment  must  be  reversed.  Judgment  reversed  on  the  law 
and  the  facts,  and  a  new  trial  ordered,  costs  to  abide  the  e^ent 
All  concur. 

(68  Hud,  U7.-) 

BOLTB    V.   PICHTNBR. 

(Supreme  Court,  General  Term,  First  Department.    March  17,  lJ893.) 

1.  Attorney— CoNTRAOT  for  Compensation— Ab an donmbnt. 

A  contract  between  attorney  and  cUent  for  compensation  for  the  attor- 
ney's services,  to  be  rendered  In  an  action  against  the  client,  is  abandoned 
by  the  attorney  where,  after  the  client's  death,  he  neglects  to  Inform 
the  executor  of  the  existence  of  the  contract,  and  permits  him  to  retain 
other  counsel  to  carry  on  the  litigation. 

2.  Beal-Estatb  Agent— Commissions—Evidence. 

An  agent  employed  to  sell  the  land  for  cash  failed  to  find  a  customer 
on  those  terms;  but,  after  the  princlpars  death,  he  brought  an  action  for 
commissions,  aUeging  that  he  had  foimd  a  purchaser  willing  to  pay  part 
cash,  and  balance  secured  by  notes  and  mortgages,  and  that  the  prin- 
cipal had  during  bis  lifetime  agreed  to  accept  such  purchaser.  Held, 
that  the  evideiice  of  the  proposed  purchaser,  and  of  a  tenant  In  plain- 
tiff's office,  differing  between  themselves  as  to  the  place  of  the  con- 
versation relied  on  to  modify  the  original  contract,  and  directly  contra- 
dicted by  other  witnesses,  is  not  sufficient  to  establish  the  modification  of 
the  contract  so  as  to  enable  the  agent  to  recover. 

Api)eal  from  judgment  on  report  of  referee. 

Action  by  Hermann  Bolte  against  August  Fichtner,  executor,  etc., 
of  Herman  Schwannecke,  deceased,  to  recover  for  professional  serv- 
ices rendered  deceased  as  an  attorney,  and  for  commissions  in  pro- 
curing a  purchaser  for  a  boarding-house  business  kept  by  deceased. 
From  a  judgment  entered  on  a  referee's  report,  and  from  orders  de- 
nying plaintiff's  motions  for  a  new  trial  and  to  set  aside  the  referee's 
rei)ort,  plaintiff  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

Hermann  Bolte,  (S.  H.  Stuart,  of  counsel,)  for  appellant 
Btraley,  Hasbrouck  &  Schloeder,  (John  A.  Straley,  of  counsel,)  for 
refifpondent 

VAN  BRUNT,  P.  J.  The  plaintiff  having  presented  to  the  defend- 
ant, as  executor  of  Herman  Bchwannecke,  deceased,  his  claim  against 
Uie  estate  of  said  deceased  for  sauces  rendered  as  attorney  and 
counsel  in  a  certain  action  brought  against  the  deceased,  and  for  a 
balance  due  for  services  rendered  to  him  in  and  about  the  sale>of  a   j 
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certain  boarding  house,  each,  dabn  was  disputed  by  iShe  executor, 
and  by  c(msent  was  duly  referred  to  a  referee  to  hear  and  determine. 
The  referee  found  the  employment  of  the  plaintiff  as  the  attorney 
and  coonsel  of  the  deceased  in  said  action,  and  that  the  deceased 
agreed  to  pay  the  plaintiff  for  his  services  in  said  case  f250y — 950  in 
advance,  and  (200  when  the  case  was  ended, — ^which  terms  were  ac- 
cepted by  the  plaintiff,  and  he  appeared  as  such  attorney  and  coun- 
sel; that  the  testator  died  on  the  5th  of  March,  1890,  pending  said 
action,  and  that  in  June,  1890,  the  plaintiff  abandoned  his  contract, 
and  neglected  to  i>erf orm  the  same,  and  thar^re  was  not  entitled 
to  recover.  As  to  the  second  claim,  the  referee  found  that  the  testa- 
tor had  entered  into  an  agreement  whereby  he  agreed  to  x^ay  Hie 
plaintiff  10  per  cent  if  he  would  sell  the  testator's  place  of  busi- 
ness, 13  Oliver  street,  for  {3,500  cash;  that  the  plaintiff  endeavored 
to  find  such  a  purchaser,  but  failed  to  do  so,  and  the  deceased  died 
without  the  sale  being  made;  and  that  no  recovery  should  be  had 
upon  this  cause  of  action. 

The  sole  question  presented  upon  this  api)eal  is  whether  the  ref- 
eree's findings  are  supported  by  the  testimony.  The  fact  of  the  employ- 
ment of  the  plaintiff  as  the  attorney  and  counsel  of  the  testator,  as 
found  by  the  referee,  was  established  by  the  evidence,  and  the  teims 
of  the  contract  were  also  established  as  stated  by  the  referee.  It  ap- 
peared from  the  evidence  in  the  case  that  at  the  time  of  the  testa- 
tor's death  the  action  in  question  had  not  been  tried,  and  that  on  the 
11th  of  June,  1890,  the  plaintiff  wrete  to  the  defendant,  the  executor 
of  the  deceased,  as  follows: 

"Dear  Sir:  I  was  retained  and  employed  by  the  late  Herman  Schwannecke 
to  defend  the  above-entitled  action.  Mr.  Chas.  K.  Lexow  was  attorney  lor 
the  plaintiff,  but  I  have  quite  recently  received  a  notice  of  the  substitution  of 
Mr.  Hiram  Ketchum  as  plaintUTs  attorney.  I  would  be  pleased  to  confer 
with  you  relative  to  the  action,  and  ask  you  to  can  to  see  me  about  It" 

On  the  18th  of  June,  1890,  the  plaintiff  wrote  another  letter  to  the 
defendant,  as  follows: 

"Dear  Sir:  In  the  action  of  Gregory  vs.  Schwamietike,  I  have  been  aerfed 
with  a  notice  of  motion  for  an  order  aUowing  this  action  to  be  continued 
against  the  executors  of  the  defendant.  The  motion  is  to  be  heard  In  dty 
court,  special  term,  Jmie  20th,  at  10  o'clock  A.  M.  The  notice  is  addressed 
to  me  as  atty.  for  defendant,  and  the  representatives  or  successors  in  taiter- 
est  of  Herman  SchwannedLe,  deceased.  Now,  If  you  wldi  me  to  represent 
you  in  this  matter,  you  must  caU  at  my  office,  and  pay  me  a  retaining  fee. 
I  wrote  to  you  a  few  days  ago  about  the  case,  a^dug  you  to  can  on  me,  bat 
thus  far  have  not  seen  you.  The  matter  is  important,  and  you  flOioald  at- 
tend to  it  at  once." 

Prior  to  the  19th  of  June,  1890,  other  attorneys  were  employed  hy 
the  executor,  who  ui)on  that  date  wrote  the  f ollowinj;  letter  to  the 
plaintiff: 

"Bear  Sir:  Your  letter  of  the  18th  of  June,  1890,  to  Aug.  Fechtner,  has 
been  handed  us.  We  have  been  retained  by  him,  and  win  attend  to  the 
motion." 

On  the  22d  of  October,  1890,  the  plaintiff  transferred  all  the  papers 
to  the  attorneys  selected  by  the  executor.  No  intimation  whatever 
was  given  to  the  executor  of  the  contract  with  the  testator,  and„ 
although  the  plaintiff  was  present  upon  the  trial  of  the  action,  it  does 
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not  appear  that  he  took  any  part  therein.  We  think  that  the  ref- 
eree was  dearly  right  in  holding  that  the  plaintiff,  not  having  notified 
the  executor  of  the  existence  of  this  contract,  and  allowing  him  to 
employ  other  counsel  for  the  purpose  of  carrying  on  the  litigation, 
and  thus  haying  abandoned  the  contract,  cannot  now  claim  the  sum 
which  it  is  alleged  was  agreed  to  be  paid. 

In  respect  to  the  other  cause  of  action,  the  evidence  showed  that 
the  deceased  waB  desirous  of  selling  his  business  for  cash,  and  asked 
the  plaihtifP  to  sell  it  for  him  for  13,500  cash,  promising  to  give  10 
per  cent  of  the  amount  if  he  would  so  sell  it  The  plaintiff  never 
found  such  a  customer,  but,  if  the  testimony  offered  on  his  part  is 
to  be  credited,  he  produced  a  customer  who  was  willing  to  pay  f  2,000 
cash,  and  secure  (2,000  by  notes  and  a  mortgage,  which  offer  the  de- 
ceased accepted,  and  tiien  refused  to  carry  out.  But  we  think  that 
a  reading  of  the  testimony  introduced  to  establish  this  accepted  of- 
fer, being  that  of  Blum,  the  proposed  customer,  and  of  White,  a 
tenant  in  the  plaintiff's  office,  shows  that  it  is  utterly  unreliable, 
und  that  no  liability  should  be  predicated  thereon.  Blum,  in  his 
testimony,  places  all  the  interviews  with  the  deceased  and  plaintiff 
3^  Koster  Sc  Bial's  saloon;  there  all  the  conversations  are  had,  and 
nowhere  else, — ^while  White  is  equally  positive  that  all  these  con- 
versations took  place  in  the  plaintiff's  office,  and  not  at  Koster  & 
Bial's.  To  say  tiie  least  of  it,  the  testimony  itself  is  suspicious  upon 
its  face;  and,  when  we  are  confronted  with  this  direct  contradic- 
tion of  these  witnesses,  it  seems  to  us  that  it  entirely  discredits  this 
testimony  of  the  acceptance  upon  the  part  of  the  deceased  of  thi(S 
proposed  customer  upon  terms  so  different  from  those  which  he 
was  desirous  of  obtaining  for  his  place  of  business,  which  he  was 
about  to  selL  There  seems  to  be  no  reason,  therefore,  for  disturb- 
ing the  conclusion  of  the  referee.  The  judgment  and  orders  ap- 
pealed from  should  therefore  be  affirmed,  with  costs.     All  concur. 


(68  Hun,  93.) 

BANKS  V.  NEW  YORK  OLUa 

(Sopreme  Oourt,  General  Term,  First  Department    March  17,  1893.) 

!•  Contract  by  Corporation— What  Constitutes. 

An  agreement,  made  at  a  meeting  of  persons  interested  in  a  corporation, 
to  iflsne  its  bonds  to  secore  a  loan  of  money,  is  not  binding  on  the  corpora- 
tion, in  the  absence  of  evidence  that  they  had  authority  to  act  for  the  cor- 
poration in  its  corporate  capacity,  or  that  their  act  was  rauHed  by  the  cor- 
poration. 
Ifc  6akb— Debt  on  Sbalbd  Instrument. 

Even  if  there  was  a  valid  agreement  to  issue  bonds  for  such  purpose, 
the  debt  thereby  created  would  not  be  a  debt  on  a  sealed  instrument 
JL  Bbtibw  on  Appeal— Harmlbss  Error. 

The  final  ruling  of  a  court  is  not  affected  by  an  error  in  the  admission  of 
testimony  oiUy  intended  for  the  jury,  where  the  case  is  not  submitted  to 
them. 

Exceptions  from  circuit  court.  New  York  county. 

Action  by  Charles  Banks  against  the  New  York  Club  to  recover 
for  moneys  loaned  to  defendant  A  motion  to  dismiss  the  complaint 
was  sustained,  and  plaintiff's  motion  for  a  new  trial  on  exceptions 
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was  directed  to  be  heard  in  the  first  instance  at  the  general  term. 
Exceptions  oyemiled. 

Argued  before  VAN  BRUNT,  P.  J.,  and  (yBIOEN  and  POLTiETT, 
JJ. 

J.  G.  Coleman,  (J.  Adriance  Bush,  of  counsel,)  for  plaintiff. 

Lamed  &  Warren,  (Ira  D.  Warren,  of  counsel,)  for  defendant. 

VAN  BRUNT,  P.  J.  The  court  is  unable  to  see  any  reason  why 
the  exceptions  in  this  case  were  ordered  to  be  heard  in  the  first  in- 
stance at  general  term,  there  being  no  difficult  or  doubtful  questions 
involved  in  the  complaint  This  action  is  brought  for  loans  of  mon- 
ey made  between  the  1st  of  February,  1875,  and  the  14th  of  Decem- 
ber, 1877,  and  was  commenced  on  the  12th  of  December,  1890.  The 
plea,  among  others,  of  the  statute  of  limitations,  was  interposed. 
The  evidence  of  the  plaintiff  tended  to  show  tiie  loan  of  the  money. 
There  was  no  agreement  as  to  when  it  was  to  be  paid,  although  there 
was  evidence  upon  the  part  of  the  plaintiff  that  it  was  understood 
and  agreed,  at  a  meeting  of  some  persons  interested  in  the  defendant, 
that  bonds  should  be  issued  for  the  amount  of  the  loan,  and  that 
the  (4,500  involved  in  this  action  was  loaned  on  that  understanding. 
But  there  is  no  evidence  that  any  of  these  parties  who  entered  into 
that  agreement  was  authorized  to  bind  the  defendant,  in  its  corporate 
capacity,  or  that  it  was  ever  ratified  by  the  defendant,  even  if  such 
an  agreement  could  i>os8ibly  have  prevented  the  statute  from  run- 
ning. It  was  claimed  upon  the  part  of  the  plaintiff  that  it  was 
agreed  that  the  dub  was  not  to  pay  until  it  was  able  to  do  so,  until 
within  six  years  from  the  date  of  the  trial;  but  an  examination  of 
that  evidence  shows  that  at  this  meeting  of  these  persons  interested 
in  the  club  (whether  officers  of  the  club  or  not,  the  record  does  not 
shows;  it  certainly  was  not  a  meeting  of  the  managers  of  the  dub) 
it  was  stated  that  the  claim  should  not  be  asked  for  until  the  club 
was  in  such  a  condition.  This,  clearly,  was  no  agreement  at  alL 
It  seems  to  have  been  some  loose  talk  among  persons  who  were  in- 
terested in  the  club. 

The  idea  which  is  advanced,  that,  if  a  bond  was  agreed  to  be  de- 
livered, (which  is  not  established,)  therefore,  tiie  bond  being  a  sealed 
instrument,  the  debt  arose  upon  a  sealed  instrument,  has  no  founda^ 
tion  whatever. 

It  is  claimed  that  error  was  committed  by  the  court  in  the  exclu- 
sion and  admission  of  evidence  which  may  have  either  prejudiced 
or  influenced  the  jury.  But  it  is  difficult  to  see  how  any  testimony 
which  was  only  intended  for  the  jury  can  affect  the  final  ruling  of  the 
court,  when  the  case  was  never  submitted  to  the  jury,  and  therefore 
there  was  no  jury  to  be  influenced.  The  exceptions  should  be  oyer- 
ruled,  and  judgment  ordered  for  the  defendant,  with  costa  All 
concur. 
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(68  Hun,  82.) 
FINELITB  V.  FINELITE. 

(Supreme  Ck)iirt,  General  Term,  First  Department    March  17,  18d3.) 

Njcw  Trial — Newly- Discovered  Evidence. 

In  an  action  to  reform  a  deed  executed  by  plaintiffs  parents,  where  it  was 
alleged  that  her  name  had  been  fraudulently  erased,  the  court  found  as 
a  fact  that,  at  a  family  gathering,  plaintiff  consented  to  the  substitution  of 
defendant,  her  brother,  as  grantee.  There  was  a  motion  for  a  new  trial 
because  of  newly-discovered  evidence  to  the  effect  tliat  another  brother 
had  made  statements  inconsistent  with  his  testimony,  and  that  defendant 
bad  shown  a  hostile  disposition  to  his  mother,  and  had  said  he  would  take 
the  property  from  her,  "even  if  he  knew  he  would  go  to  state's  prison  for 
it."  Held,  that  the  trial  Judge  could  best  determhie  whether  such  evidence 
would  affect  the  conclusion  to  be  reached,  after  hearing  the  witnesses 
present  at  the  time  the  substitution  was  made,  and  an  order  denying  a 
new  trial  would  not  be  disturbed  on  appeal 

Appeal  from  special  term.  New  York  connly. 

Action  by  Lena  Finelite  against  Alexander  Finelite  to  substitute 
plaintiff  as  grantee  in  a  certain  deed,  in  place  of  defendant  There 
was  a  judgment  for  defendant  From  an  order  denying  a  motion 
for  a  new  trial  on  the  ground  of  newly-discovered  eyidence,  plaintiff 
appeals.    Affirmed. 

For  former  reports,  see  16  N.  Y.  Supp.  287, 18  N.  Y.  Supp.  936. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

George  W.  Stephens,  for  appellant 

Alex.  Finelite,  (Abram  Kling,  of  counsel,)  for  respondent 

CnBRCEN,  J.  This  action  was  brought  to  substitute  as  grantee 
the  plaintiff,  in  the  place  of  the  defendant,  in  a  certain  deed  made 
by  Jacob  Finelite  and  wife.  It  was  alleged  that  a  deed  from  Jacob 
tot  plaintiff  had  been  placed  in  the  possession  of  the  defendant  for 
saife-keeping,  and  that  he  fraudulently  erased  the  plaintiff's  name 
as  grantee  in  the  deed,  and  placed  his  own  instead,  and  caused  the 
same  to  be  recorded.  This  being  denied  by  the  defendant,  the 
issue  was  presented  and  tried,  resulting  in  the  court's  finding  as  a 
fact  that^  although  the  original  deed  was  made  out  to  the  pkiintiff 
as  grantee,  she  and  the  grantors  consented  to  her  name  being 
erai^,  and  that  of  the  defendant  substituted  as  grantee,  and  that, 
Btter  such  erasure  and  substitution,  it  was  duly  acknowledged  and 
recorded.  The  number  of  motions  subsequently  made  upon  the 
part  of  the  plaintiff,  to  open  defaults,  and  to  change  conditions  im- 
posed upon  granting  an  extension  of  time  to  serve  a  case  upon 
appeal,  and  for  various  other  purposes,  presents  a  voluminous  and 
somewhat  unusual  record.  It  is  unnecessary,  however,  for  us  to  re- 
cite in  detail  all  the  various  steps  taken  by  the  plaintiff  subsequent 
to  the  trial  to  evade  the  conclusions  reached  by  the  trial  judge,  and 
seeking,  in  some  other  form,  to  present  for  review  his  decision,  all 
of  which  were  rendered  futile  by  plaintiff's  failure  to  comply  with 
the  terms  upon  which  an  appeal  was  allowed,  finally  resulting  in 
a  dismissal  of  the  appeal.  The  trial  of  this  action  took  place  in 
February,  1891',  and  the.se  several  motions  were  from  time^  timer 
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preBented  doriiig  the  year  following,  and,  among  the  others,  an  ap- 
plication for  leave  to  renew  the  motion,  which  had  been  denied,  to 
relieve  the  plaintiff  from  certain  conditions.  This  application  was 
disposed  of  on  the  29th  of  February,  1892,  by  an  (M*der  which,  upon 
condition  of  the  withdrawal  of  her  notice  of  appeal  to  the  general 
term,  permitted  the  plaintiff  to  make  the  motion  for  a  new  trial  on 
the  ground  of  newly-discovered  evidence.  This  was  subsequently 
made  before  the  judge  who  tried  the  case,  resulting  in  a  denial  of 
the  motion,  and  it  is  from  the  order  entered  thereon  that  this  appeal 
is  taken. 

The  testimony  which  it  is  clauned  the  new  witnesses  would 
give  was  presented  in  the  shape  of  affidavits  upon  the  motion  for 
leave  to  renew,  above  referred  to,  and  the  learned  judge  who  heard 
that  motion  said,  ^The  statements  made  by  the  affiants  Margowski 
and  Wilson,  in  their  respective  affidavits,  appear  to  me  to  be  most 
improbable."  Their  force  and  potency,  when  again  presented  upon 
the  motion  for  a  new  trial,  do  not  seem  to  have  impressed  the  judge 
who  tried  the  case,  and  who  was  in  the  best  x>osition  to  determine 
what  effect,  if  any,  they  could  have  upon  the  conclusion  reached 
by  him.  One  of  these  affiants,  Margowski,  made  his  affidavit  on 
August  6th;  and  Wilson,  in  November,  1891;  and  no  very  satis- 
factory reason  is  given  for  the  delay  in  making  this  motion,  the 
idea,  seemingly,  being,  as  shown  by  the  motion  made  resulting  in 
the  ordo*  of  February,  1892,  that  plaintiff  was  desirous  of  press- 
ing her  appeal,  and  it  was  only  upon  her  being  denied  relief  frcMn 
the  conditions  imposed  that  this  motion  upon  newly-disoovered 
evidence  waa  resorted  to.  Were  it  not  for  the  fact  that  the  judge, 
in  his  order,  gave  leave  to  make  the  motion  upon  newly-discovered 
evidence,  we  should  be  inclined  to  think  that  the  plaintiff  had  waited 
too  long. 

Assuming,  however,  that  there  was  no  laches,  the  question  re- 
mains whether  or  not  tiie  statements  made  by  the  new  witnesses 
were  of  such  a  character  as  to  be  credited,  and.  If  so,  whether  they 
would  have  been  likely  to  change  the  result.  The  statements  of 
the  affiant  Margowski  are  directed  to  showing  that  Abraham  Pine- 
lite,  who  was  a  witness  on  behalf  of  his  brother,  had  in  his  presr 
€nce,  and  that  of  the  defendant,  made  statements  which  were  incon- 
sistent with  the  testimony  which  such  witness  gave  upon  the  trial, 
and  tending  to  show  that  he  had  gone  into  an  arrangement  with 
the  defendant  to  cheat  the  plaintiff  out  of  the  property  which  was 
the  subject  Involved  in  the  litigation.  The  statements  tn  the  affi- 
davits of  Wilson  are  directed  against  the  defendant,  and  purport 
to  rehearse  a  conversation  between  himself  and  the  defendant, 
showing  the  defendant's  hostile  disposition  to  his  mother,  which 
took  the  shape  of  an  assertion  by  the  defendant  that  he  would 
take  the  property  away  from  her,  "even  if  he  knew  he  would  go  to 
state's  prison  for  it."  It  will  thus,  be  noticed  that  these  affidavits 
are  directed  towards  impeaching  the  credibility  of  the  statements 
of  the  defendant  and  one  of  his  witnesses  ui)on  the  stand.  Prom 
the  answering  affidavits  as  to  the  character  of  these  affiants,  and 
their  attitude  towards  the  defendant,  it  may  well  be  questioned 
whether  their  statements  would  have  any  such  effect.     But  what- 
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ever  force  such,  testimony  miglit  haye,  as  showing  a  disposition 
upon  the  part  of  the  defendant  to  prevent  the  pkdntiff  retaining 
the  title  to  the  property,  this  in  no  way  throws  light  upon  the 
situation  which  was  presented  when  the  parties  met  upon  the  day 
when  it  was  claimed  the  erasm'e  was  made,  and  from  which  the 
trial  judge  reached  his  conclusion  that  the  plaintifPs  contention  had 
not  been  sustained.    In  his  opinion  he  says: 

**The  defendant,  Alexander,  drew  the  deed,  •  •  •  and  took  it  to  his 
mother,  and  had  a  conversation  with  her  respecting  it:  othw  members  of  the 
family  bdni^  present.    What  occurred  on  that  occasicm  is  decisive  of  the  cass.** 

The  affidavits  of  the  witnesses,  which  it  is  claimed  present  newly- 
discovered  evidence,  have,  as  stated,  no  direct  bearing  upon  what 
occurred  at  that  interview  between  the  plaintiff  and  die  defendant 
and  the  other  members  of  the  family.  It  is  not  claimed  by  either 
Margowski  or  Wilson  that  they  were  present  upon  that  occasion, 
or  that  they  knew  anything  about  what  then  occurred;  their  state- 
ments being  directed  to  show,  as  stated,  that  the  defendant  was 
dis];)osed  to  assume  a  hostile  attitude  to  the  plaintifF,  and  to  insist 
upon  her  not  having  the  title  to  the  proper^.  The  fact  that  he 
said  he  would  accomplish  this,  even  if  he  had  to  go  to  state's  prison 
for  it,  might,  if  his  testimony  was  unsupported,  have  considerable 
weight.  But  where,  as  h^e,  the  whole  case  turned  upon  the  in- 
terview between  several  witnesses,  all  of  whom  were  examined 
upon  the  trial,  the  temper  of  the  defendant's  mind,  or  the  disposition 
of  his  brother  Abraham  to  support  him  in  his  view  that  he  should 
have  the  property,  might  not  materially  affect  the  conclusion  to  be 
reached  by  the  trial  judge  after  hearing  the  testimony  of  all  the 
witnesses  who  were  actually  present  at  the  interview.  Whether 
it  would  or  not  could  be  best  determined  by  the  trial  judge  him- 
self; and  he,  after  an  examination  of  these  affidavits,  has  concluded 
that  the  motion  upon  this  ground  of  newly-discovered  evidence 
fshould  be  denied.  We  d6  not  think  that  there  is  sufficient  shown 
to  justify  our  interfering  with  the  disposition  thus  made  by  the 
trial  judge,  and  we  are  of  opinion  that  the  order  appealed  from 
riiould  be  affirmed,  with  costs. 

VAl^  BBUNT,  P.  J.  I  am  of  the  (pinion  that  the  motion  should 
have  been  denied  because  of  laches.  I  also  think  that  it  was  ri|^ 
folly  denied  upon  the  merits.     I  ooncur. 

TOLLETT,  J^  oononiSL 
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(68  Hun,  100.) 
MOSKOVITZ  et  aL  y.  LI6HTB  et  «L 

(Supreme  Oonrtt  Oeneral  Term,  First  Department.    Mardi  17,  1893.) 

L  Neoligencb—Carblbss  Driving— Question  for  Jury. 

In  an  action  for  the  death  of  plaintifTB  four  year  old  son,  run  over  by  de^ 
f  endant's  truck  at  a  cross  walk,  evidence  by  one  of  plaintLfTs  witnesses  that 
defendant's  team  was  moving  at  a  slow  trot;  that  there  were  no  other  wag- 
ons or  obstructions  in  the  street;  that  the  boy  was  on  the  cross  walk,  about 
85  or  40  feet  from  the  truck,  when  witness  first  saw  him;  and  that  he  was 
knocked  down  by  the  horses,— is  sufident  to  take  to  the  jury  the  question 
whether  or  not  defendant's  driver,  whose  view  was  unobstructed,  was  neg- 
ligent in  not  discovering  the  child  in  time  to  prevent  the  accident;  and  & 
finding  in  plaintiff's  favor  will  not  be  disturbed. 

%,  Sams. 

The  fact  that  three  disinterested  witnesses,  produced  for  defendant,  sup- 
ported the  driver's  version,— that  the  death  was  caused  by  the  child's  run- 
ning from  the  sidewalk  across  the  street  against  defendant's  horses,  and  that 
the  driver  stopped  as  soon  as  possible  under  the  circumstances,— does 
not  render  it  error  for  the  trial  court  to  submit  the  case  to  the  jury,  and 
to  refuse  a  nonsuit;  one  of  such  corroborating  witnesses  having  also  tes- 
tified that  the  driver  and  his  assistant  were  talking  together  at  the  time  of 
the  accident,  and  that  they  did  not  look  at  any  one  until  she  called  out  to 
them. 

8L  Death  by  Wrongful  Act— Damages— Evidence. 

Where  plaintiff  is  a  widow,  the  mother  of  4  children,  ranging  in  age  be- 
tween 4  and  13  years,  a  verdict  of  $2,00Q  in  her  favor  for  the  death  of  her  4 
year  old  child  will  not  be  set  aside  as  excessive,  or  as  unsupported  by  the 
evidence,  merely  because  plaintiff*s  age  was  not  proven,  since  the  jury  was 
at  liberty  to  infer  her  age  from  the  facts  proven,  and  from  her  appear- 
ance. 

Appeal  from  special  term,  New  York  county. 

Action  by  Johaima  Moskovitz  and  Joseph  Moskovitz,  as  admin- 
istrators, etc.,  against  Charles  Idghte  and  William  lighte,  for  the 
death  of  plaintiffs'  intestate,  a  four  year  old  child.  From  a  judgment 
entered  on  a  verdict  in  plaintiffs'  favor,  and  from  an  order  denying 
a  motion  for  a  new  trial,  defendants  app^.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  POLLETT^ 
JJ. 

Wolff  &  Hodge,  (J.  Aspinwall  Hodge,  Jr.,  and  Robert  Sewell,  of 
counsel,)  for  appellants. 
Edgar  J.  Nathan,  (Francis  L.  Wellman,  of  counsel,)  for  respondenta 

O'BRIEN,  J.  This  action  was  brought  to  recover  damages  for 
the  negligence  of  the  defendants'  servants,  in  causing  the  death  of 
plaintils'  intestate.  At  the  time  of  his  death  the  decedent  was  four 
years  of  age,  and  lived  with  his  mother,  who  was  a  widow.  On  the- 
morning  of  the  accident  he  was  playing  in  his  mother's  room,  bnt^ 
during  the  latter's  absence  to  fetch  water,  the  child  escaped,  and  got 
into  the  street,  where  it  met  with  the  injuries  resulting  in  its  death. 
The  age  of  the  child,  and  the  circumstances  under  whidi  it  got  upon 
the  street,  presented  a  question  for  the  jury,  as  to  whether  tiie  ne^i- 
gence  of  the  child  itself,  or  that  of  the  mother,  assuming  upon  the- 
facts  that  it  was  imputable  to  the  child,  contributed  to  the  death. 
The  more  serious  questions  are:    Did  the  plaintiffs  make  oujt  a  prima 
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facie  case  of  negligence  on  the  part  of  defendants'  servants?  And, 
assuming  they  did,  was  not  the  weight  of  evidence,  upon  the  whole 
case,  with  the  defendants,  upon  the  question  of  such  negligence? 

All  the  testimony  presented  on  the  part  of  the  plaintiffs,  being  that 
of  one  witness,  is  so  brief  that  we  can  give  a  complete  summary  of 
it,  Blumenfelt,  called  on  behalf  of  plaintiffs,  and  who  was  exam- 
ined through  an  official  interpreter,  testified  as  follows:  That  on 
the  9th  of  May,  1892,  when  the  accident  occurred,  *li  was  standing 
at  Avenue  A,  comer  of  First  street,  at  the  southwest  comer.  I  saw 
that  the  wagon  of  lighte  Bros,  came  along  from  Houston  street  to 
Avenue  A,  It  came  from  Houston  street,  east  side,  to  the  west 
•side  of  Avenue  A.  I  first  saw  the  truck  when  it  came  into  Avenue 
A.  The  horses  were  only  going  ordinarily,  like;  slowly;  not  very 
quickly.  They  were  in  a  trot.  The  horses,  when  I  first  saw  them, 
weire  about  50  or  60  feet  away  from  me.  I  did  not  see  any  wagon  or 
other  obstruction  between  me  and  this  truck.  I  first  saw  this  little 
boy  when  he  was  on  the  cross  walk  between  the  butcher  shop  and 
music  storo.  He  was  coming  from  the  meat  market  to  the  music 
store.  When  I  first  saw  the  boy  on  the  cross  walk,  this  truck 
was  about  30  feet — ^perhaps  36  feet —  away,  and  the  boy  was  about 
35  or  40  feet  from  the  truck.  The  boy  was  not  going  quickly.  He 
was  walking.  I  saw  that  the  boy  fdl  from  the  first  horse  of  the 
truck, — ^f ell  in  front  of  the  horse.  The  feet  of  the  horse  made  him 
f alL  When  he  fell,  he  was  over  the  tracks,  near  the  comer  of  First 
street**  He  further  testified  that  there  was  no  tmck,  carriage,  or 
other  wagon  in  front  of  defendants'  truck  before  it  struck  the  boy, 
to  prevent  the  witness  seeing  the  accident,  and,  further,  that  he  heard 
a  scream,  and  it  was  after  he  heard  this  scream  that  the  driver 
stopped  his  horses.  While  this  evidence  is  very  slight  and  unsatis- 
factory, we  cannot,  as  a  matter  of  law,  in  the  face  of  the  cases  of 
Bu-kett  V.  Ice  Co.,  110  N.  Y.  506,  18  N.  E.  Rep.  108;  Murphy  v.  Orr, 
^6  N.  Y.  14;  and  Moebus  v.  Herrmann,  108  N.  Y.  349,  15  N.  E.  Rep. 
415, — ^hold  that  this  testimony  did  not  present  a  prima  facie  case  for 
the  jury,  upon  the  question  of  defendants'  negligence.  In  Murphy 
V.  Orr, — ^which  was  a  case  like  this,  of  a  child  between  throe  and 
four  years  of  age,  while  on  the  cross  walk,  and  passing  over,  being 
knocked  down  by  one  of  the  horses  of  a  team  attached  to  the  defend- 
ants' truck,  and  the  testimony  in  that  case  showing  that  the  horses 
were  moving  at  a  walk, — ^it  was  held  that  the  trial  judge  conmiitted 
no  error  in  charging  the  jury  to  say  whether,  under  all  the  circum- 
stances surrounding  the  transaction,  the  driver  was  negligent  in  not 
discovering  the  child  in  time  to  prevent  the  injury;  and,  in  the  course 
of  the  opinion,  Danforth,  J.,  says: 

"Whoever  drives  horses  along  the  streets  of  a  dty  is  bound  to  anticipate 
that  travelers  on  foot  may  be  met  at  the  crossing,  and  must  take  reasonable 
care  not  to  injure  them.  He  is  negligent  whenever  he  fails  to  look  out  for 
them,  or  when  he  sees,  and  does  not,  so  far  as  in  Ids  povrer,  avoid,  them. 
There  was  evidence  in  this  case  fairly  leading  to  either  of  these  conclusions 
in  regard  to  the  driver's  conduct  The  day  was  clear  and  bright  The  street 
was  unobstructed.  The  horses,  quietly  moving  on  a  walk,  were  completely 
under  his  control,  and  from  his  elevated  seat  he  could,  as  is  conceded,  see 
a  block  away,  and  aU  around,  in  front  and  on  both  sidea" 
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TUbi  Tiew  as  to  the  dnty  devolying  upon  driven  of  tracks  npcm  tlie 
public  etreets  was  enforced  in  the  case  of  Moebus  v.  Herrmami,  supra, 
which  was  a  like  action,  to  recover  damages  for  personal  injuries  re- 
ceived by  a  boy  about  seven  years  of  age,  who,  when  crossing  a  street 
in  the  city  of  Brooklyn,  was  struck,  knocked  down,  and  injured  by  a 
horse  belonging  to  defendant,  attached  to  his  truck,  and  driven  by 
his  servant.  The  additional  fact  appeared  that  the  injury  was  re- 
ceived while  the  boy  was  attempting  to  cross  the  street,  not  at  the 
cross  walk,  but  at  another  point  And  it  was  therein  held,  (head- 
note:) 


mutt  a  person  on  foot,  dertrlng  to  cross  a  city  street,  has  a  right  to  erom, 
not  only  at  the  cross  walk*  but  wherenrer  he  pleases,  and  one  driving  bones 
upon  the  Btree-  Is  bound  to  be  watchful  at  aU  points,  as  weU  as  at  the  cross- 
IngB,  so  as  not  to  hijure  persons  crosshig.  If,  therefore,  through  the  omis- 
sion of  a  servant  engaged  In  the  business  of,  and  driving  the  horse  of,  his 
master,  to  i»orforiQ  this  duty,  he  does  not  see  a  person  crosshig  at  a  point 
where  there  Is  no  cross  walk,  or  If,  seeing  him,  he  falls  to  stop  the  hone  in 
time,  when,  with  proper  care,  he  might  have  done  so,  and  the  latter  Is  fair 
Jured,  without  fault  or  negligence  on  his  part,  the  master  is  liable  for  the  dam- 
age.** 

The  principle  enunciated  in  these  two  cases  was  again  enf oroed  in 
Birkett  v.  Ice  Oo^  supra,  which  was  a  case  of  a  giri,  four  years  and  a 
half  old,  being  killed  by  horses  attached  to  ^fendant's  ioe  wag- 
on, whidi  were  driven  against  her  at  a  street  crossing  in  the  dty  of 
Brooklyn.  This,  upon  many  of  the  questions  here  involved,  is  an 
instructive  case,  and  is  to  us  a  seeming  authority  upon  the  question 
of  the  sufficient^  of  plaintifFs'  testimony,  m  to  making  out  a  prima 
facie  caae,  and  uiran  the  rule  to  be  apidied  in  determining  what  de- 
gree of  care  in  to  be  exacted  of  a  child  of  tender  years.  In  the  Ofrfn- 
ion  it  is  said: 

''If  the  Intestate  had  been  an  adult,  we  think  the  evidence  would  have  Justi- 
fied the  claim  of  the  defendant,  that  her  own  negligence  contributed  to  the 
injury.  But  she  was  non  sol  Juris,  and  personal  negligence  could  not  be  im- 
puted to  her.  It  is,  however,  contended  that  she  was  so  young  that  her 
parents  wore  guilty  of  negligence  In  ponnittiog  her  to  go  into  the  streets 
unattended.  The  intestate  resided  with  her  parents  in  a  thickly-populated 
neighborhood,  and  there  was  no  inclosed  space  around  the  house  for  children 
to  play,  and  plaintiff's  children  were  permitted  to  play  upon  the  sidewalk  near 
his  house.  *  *  ^  It  cannot  be  said  that  it  was,  as  a  matter  of  law*  under 
the  circumstances  proved,  negligence  for  the  parents  to  permit  her  to  go  on 
the  sidewalk  to  play;  and  whether  it  was  or  not  was  a  question  for  the  de- 
termination of  the  Jury." 

And  again,  in  the  opinion,  it  is  said, — and  this  bears  upon  the 
question  we  are  discussing,  as  to  whether  the  plaintiffs  here  made 
out  a  prima  facie  case: 

''We  are  also  of  ophiion  that  there  was  no  error  In  submitting  the  question 
of  the  negligence  of  the  defendaat*8  driver  to  the  Jury.  His  wagon  was 
heavily  loaded,  and  he  was  driving  upon  a  descending  grade.  There  was  ap- 
parently nothing  to  distract  his  attention,  and  it  was  Ms  duty  to  be  vigilant 
to  see  obstructions  in  the  street,  and  particularly  at  street  crossings,  so  as  not 
to  injure.  While  we  do  not  think  this  branch  of  the  plaintiff's  case  is  free  from 
doubt,  we  are  imable  to  say  that  the  jury  could  not  properly  find  that,  if  th« 
ilrivor  had  been  sufficiently  vigilant  and  careful,  ha  would  have  seen  ttie 
child  in  time  to  avoid  injuring  her." 
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Bo  ^e  Bay  here.  The  idaintifTfi  testhnony  to  tmsalMactory,  and 
by  no  means  free  from  doubt;  but  it  Is  susceptible  of  the  inference 
that,  if  the  driver  had  been  "sufficiently  vigilant  and  careful,  he 
would  have  seen  the  child  in  time  to  avoid  injuring  him.^ 

The  evidence  of  the  {^aintiffs  being,  upon  the  authority  of  these 
eases,  sufficient  to  make  out  a  prima  facie  case,  the  question  still 
Temains  as  to  whether  or  not,  upon  the  whole  case,  considering  the 
number  of  witnesses  produced  by  defendants,  there  was  not  a  clear 
preponderance  in  defendants'  favor  upon  the  question  of  negligence, 
sufficient  to  Justify  a  setting  aside  of  the  verdict.  It  must  be  re- 
membered, however,  that  a  judgment  will  not  be  reversed  on  the 
ground  that  the  verdict  is  against  the  weight  of  evidence  merely 
because  this  court  is  of  opinion  that,  if  it  had  to  decide  the  question 
of  fact,  it  might  take  a  different  view,  and  reach  another  conclusion, 
bat  that  it  is  only  where  the  verdict  is  without  evidence,  or  so  de- 
cidedly against  the  weight  of  evidence  as  to  indicate  partiality, 
corruption,  or  gross  ignorance,  that  this  court  will  distm*b  the  verdict. 
Outside  of  the  driver  and  his  assistant,  three  disinterested  witnesses 
were  produced  for  defendants,  who  tended  to  support  the  version 
given  by  the  driver,  that  the  death  was  caused  by  the  child's  run- 
ning ft*om  the  sidewalk  across  the  street,  and  into  the  defendant's 
borses,  and  that  the  driver  stopped  as  soon  as,  under  the  circum- 
stances, ft  was  possible.  It  is  argued  that  these  witnesses  in  no 
way  contradicted  the  witness  produced  by  the  plaintiff,  but  that 
they  supplemented  and  reconcfled  his  testimony  to  a  version  con- 
sistent with  the  absence  of  negligence  ux)on  the  part  of  the  defend- 
ants' servants.  While  there  is  much  force  in  this  suggestion,  and 
while  the  case,  ui)on  all  the  facts,  is  a  close  one,  as  to  whether  or 
not  the  motion  to  dismiss  the  complaint  should  not  have  been  grant- 
ed, we  think  thal^  upon  the  authorities  already  cited,  it  was  a 
question,  upon  the  entire  testimony,  to  be  presented,  upon  both 
branches,  to  a  jury;  and  a  piece  of  evidence  tiiat  is  to  some  extent 
Important,  given  by  one  of  the  disinterested  witnesses  for  the  de- 
fendants, might,  if  the  jury  gave  it  sufficient  weight,  have  explained 
the  failure  of  the  defendants'  driver  to  observe  the  child  in  time 
to  avoid  the  injury.  The  testimony  of  this  witness,  who  was  a 
woman,  was  that  **there  were  two  men  on  the  wagon,  one  with 
light  hair,  and  one  with  black,  and  they  were  driving  ahead.  They 
were  talking  together.  They  did  not  look  at  no  one  at  all  untfl 
after  I  hollered."  Upon  a  fair  and  impartial  charge,  therefore,  the 
questions  having  been  presented  to  the  jury,  thefr  verdict  is  con- 
clusive. 

The  amount  awarded  by  way  of  damages,  namely,  ?2,000,  is  large, 
but  not  so  excessive  as  to  justify  us  in  reversing  the  judgment  upon 
this  ground.     As  said,  in  Lockwood  v.  Railroad  Co.,  98  N.  Y.  523. 

"The  courts  have  found  it  Impossible  to  lay  down  any  definite  guide  for  the 
jiury  in  estimating  damages  under  the  act  in  question.  •  ♦  ♦  In  but  few 
cases  arising  under  this  act  is  the  plaintiff  able  to  show  a  isn?eciflc  pecuniary 
loss  suffered  by  the  next  of  kin  from  the  death,  and  generally  the  basis  for 
the  aUowance  of  damages  has  to  be  foimd  in  proof  of  the  character,  quality, 
capacity,  and  condition  of  the  deceased,  and  in  the  age,  sex,  draimstances, 
and  condition  of  the  n&Lt  of  kin.     The  proof  may  be  unsatisfactory,  and  th# 
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4lainage8  may  be  quite  uncertain  and  contingent  Yet  the  Jurors,  In  each 
ca5ie,  must  take  the  elements  thus  fumished,  and  make  the  best  estimate  of 
damafi^  they  can." 

Here  the  evidence  showed  the  condition  and  circumstances  of  the 
mother,  who  was  the  sole  next  of  kin;  and  she  testified  as  to  the 
facts  connected  with  her  own  affairs;  that  she  was  a  widow,  the 
mother  of  four  children;  the  eldest  but  13,  and  the  youngest,  the 
decedent,  but  4,  years  of  age.  And  this  testimony  was  presented 
for  the  consideration  of  the  jury. 

It  is  insisted,  however,  that  in  addition  to  condition  and  circum- 
stances, the  age  of  the  mother  should  have  been  given.  In  Carpen- 
ter V.  Bailroad  Co.,  38  Him,  120,  the  following  appears  in  the  opin* 
ion: 

"One  element  in  the  sources  from  which  loss,  to  those  for  whose  benefit  a 
recovery  in  such  case  is  had,  is  to  be  ascertained,  is  their  age,  conditlcni«  and 
drcumstiuices.  There  is  an  entire  absence  of  eyidence,  in  any  of  those  re- 
spects, of  the  father  of  the  deceased.  That  he  was  living  is  the  only  fact 
which  can  be  assumed  in  relation  to  his  condition  upon  the  evidence." 

This  case,  it  is  contended  by  the  appellants,  is  conclusive  of  the 
view  that  the  failure  to  prove  the  age  of  the  moth^  was  fatal  to 
any  recovery  beyond  nonunal  damages.  We  think,  howevar,  that, 
taking  the  yery  language  which  we  have  quoted  from  the  opinion 
in  the  case  relied  upon  by  him,  he  overstates  the  rule  in  his  own 
favor.  That  case  does  not  go  to  the  extent  of  holding  that  the  mere 
failure  to  prove  the  age  is  fatal  to  any  recovery.  In  that  case  there 
was  no  proof  of  age,  condition,  or  circumstances,  and,  as  therein 
stated,  there  waa  no  evidence  before  the  jiu-y  except  the  single  fact 
that  the  father,  whose  loss  was  to  be  determined  and  compensated 
in  damages  under  the  statute,  was  alive.  Here,  as  shown,  the 
circumstances  and  condition  in  life  of  the  mother  were  proved.  She 
was  produced  as  a  witness,  and  examined  before  the  jury,  who, 
independently  of  ihe  information  derived  from  her  testimony,  were 
in  a  position  to  determine,  without  any  great  danger  of  being  seri- 
ously misled,  about  her  age.  Had  she  not  been  produced,  there 
would  be  much  force  in  the  argument  of  appellant;  but  being  fully 
examined  and  cross-examined  by  counsel  upon  the  trial,  and  proof 
being  furnished  that  she  had  young  children,  this,  together  with 
her  appearance,  was  evidence  from  which  the  jury  were  at  liberty 
to  infer  her  age.  And  even  though  she  had  been  much  further 
advanced  in  years  than  the  jury  would  have  been  justified  in  con- 
cluding from  the  circumstance  of  her  having  young  diildren,  the 
award  could  not,  under  the  rules  for  estimating  damages,  be  deemed 
excessive,  and  the  judgment  on  this  account  should  not  be  disturbed. 
We  are  of  opinion,  therefore,  that  the  judgment  diould  be  aflSrmed, 
with  costs  and  disbursements.     All  concur. 
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ODBLL  V.  METROPOLITAN  BL.  R.  CO.  et  aL 
(Superior  CJourt  of  New  York  City,  GenerfU  Term.    April  3,  1893.)  • 

1.  Eminent  Domain— Rights  op  Lkssbe— Injunction. 

Where  a  lessee  recovered  damages  against  an  elevated  railroad  com- 
pany, and  the  operation  of  the  road  in  front  of  his  premises  was  enjoined, 
it  was  error  to  grant  an  injunction  which  would  be  operative  after  the  ex- 
piration of  the  lease. 

3.  Same— Modification  on  Appeal. 

Such  error  does  not  necessarily  call  for  a  reversal,  as  the  Judgment  can 
be  modified  by  limiting  the  operation  of  the  injunction  to  the  period  cov- 
ered by  the  lease. 
8.  bAME— Compensation— Evidence. 

Where  a  former  tenant  of  the  property  in  question,  called  as  a  witness 
by  plaintiff,  testified  on  cross-examination  that  the  road  increased  his 
business,  it  was  error  to  exclude,  on  the  ipround  that  it  was  immaterial, 
the  question,  "How  much  r<?nt  more,  in  your  opinion,  was  it  worth  on 
account  of  the  road  being  there?" 

4.  Review  on  Appeal— Objections  to  Evidence. 

No  ground  of  objection  to  the  question  except  as  to  its  immateriality 
being  assign*^,  the  court  cannot  consider  auy  other  in  support  of  the 
objection,  and,  though  the  question  seems  to  be  objectionable  on  other 
groiuids,  its  exclusion  on  that  of  immateriality  calls  for  a  reversal  of  the 
judgment 

Appeal  from  equity  term. 

Action  by,  Mary  J.  Odell  against  the  Metropolitan  Elevated  Eail- 
road  Company  and  others  for  damages,  and  for  an  injunction. 
From  a  judgment  in  favor  of  plaintiff,  defendants  appeaL  Re- 
versed. 

Argued  before  DUGRO  and  GILDERSLEEVE,  JJ. 

Davies  &  Rapallo,  (Herbert  Barry,  of  counsel,)  for  appellants. 
Sackett  &  Bennett,  (Henry  W.  Sackett,  of  counsel,)  for  respond- 
ent 

GILDERSLEEVE,  J.  The  judgment  awards  to  plaintiff  the  sum 
of  (2,831.61  damages  and  costs,  and  enjoins  the  defendants  from 
operating  their  elevated  railroad  in  front  of  plaintiff's  premises, 
unless  defendants  pay  to  plaintiff  $300,  with  interest  from  the 
entry  of  the  judgment,  and  stipulate  not  to  use  tiie  judgment  as  a 
bar  to  a  subsequent  action  for  injuries  inflicted  after  1890.  The 
plaintiff's  leasehold  estate,  under  the  lease  by  which  she  claimed 
title  when  she  brought  suit,  expired  February  1,  1890,  and  the  re- 
newal was  at  her  option.  Therefore,  on  that  date,  the  plaintiff's 
interest,  which  the  action  was  brought  to  protect,  ceased.  It  was 
error  to  grant  an  injunction  which  would  be  operative  after  Feb- 
ruary 1,  1890.  This  error  does  not  necessarily  call  for  a  reversal, 
as  the  judgment  can  be  modified  by  limiting  the  operation  of  the . 
injunction  to  the  period  covered  bv  the  lease.  Welsh  v.  Railroad 
Co.,  (Com.  PL  N.  Y.)  12  N.  Y.  Supp.  545. 

Under  the  third  point  In  the  brief  of  the  learned  counsel  for  the 
defendants  our  attention  is  directed  to  an  alleged  error  in  the  ex- 
clusion of  evidence  that  we  believe  to  be  fatal  to  the  validity  of  the 
judgment.  John  Connors,  a  former  tenant  of  one  of  the  buildings 
in  question,  was  c«alled  by  plaintiff,  and,  after  testifying  to^ome    ^ 
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annoyance  from  the  railroad,  stated,  on  cross-examina 
lows:  "It  made  a  big  increase  for  my  business.  1 
helped  my  business  one  hundred  per  cent.,  that  is  i 
We  had  a  nice  business  there,  and  I  guess  the  elevated 
us  a  good  deal.  The  trade  of  that  place  helped  me  i 
Question.  How  much  rent  more,  in  your  opinion,  w 
on  account  of  the  road  being  there?"  Counsel  for  plaiD 
to  the  question  as  immaterial.  The  court  sustained  U 
and  the  defendants*  counsel  duly  excepted.  This  ru 
be  sustained  on  the  ground  on  which  it  was  actually  pi 
immateriality.  The  form  of  objection  admits  the  coi 
the  evidence,  and  we  are  not  at  liberty  to  consider  any  c 
than  that  of  materiality  in  support  of  the  objection.  "^ 
Patrick,  85  N.  Y.  416;  In  re  Thompson,  127  N.  Y.  467,  2 
389;  Tooley  v.  Bacon,  70  N.  Y.  37;  Marston  v.  Gould,  6 
Victor  V.  Bauer,  11  N.  Y.  St.  Rep.  632;  Height  v.  Peo] 
395;  Lefever  v.  lief  ever,  30  N.  Y.  40;  Purdy  v.  Railroa 
PI.  N.  Y.)  13  N.  Y.  Supp.  295.  Although  the  questi< 
be  objectionable  on  grounds  not  taken  at  the  trial,  i 
on  tlie  ground  of  immateriality — ^the  only  ground  offere 
of  the  objection — calls  for  a  reversal.  Doyle  v.  Kail^ 
N.  Y.  488,  28  N.  E.  Rep.  495;  Purdy  v.  RaUroad  Co.,  (Coi 
13  N.  Y.  Supp.  295;  Welsh  v.  Railroad  Co.,  (Com.  PL  : 
Y.  Supp.  545.  Since  the  trial  of  this  action  it  has  bee 
settled  by  the  decision  in  the  Newman  Case,  118  N.  Y.  ( 
Rep.  901,  and  many  others  unnecessary  to  consider,  tl 
of  benefits  is  material  and  admissible.  Having  reachec 
sion  that  the  judgment  should  be  reversed  for  this  as 
error,  it  is  unnecessary  to  discuss  any  of  the  other  quei 
by  the  appeal.  The  judgment  should  be  reversed,  and 
granted,  with  costs  to  abide  the  event. 


HOMTSTON  V.  LONG  ISLAND  R.  OO. 
(Superior  Court  of  New  York  City,  G<»neral  Term.     April 

1.  Pabsbngbrs—Ejbotion— Failure  to  Produce  Ticket. 

Where  a  passenger,  -whose  desthiation  necessitates  a  chani 
unable  to  obtain  a  ticket  at  the  station,  and  pays  his  fare  to 
who  neglects  to  give  him  a  ticket,  the  rule  that  a  passengei 
ticket  or  pay  his  fare  will  not  authorize  his  ejection  from  th< 
if  the  conductor  of  that  train  has  actual  knowledge  of  the  p 
fare  to  the  llrst  conductor. 

2,  Same— Payment  op  Fare— Evidehce. 

In  an  action  for  such  ejection  it  appeared  that  the  amount 
conductor  wiuj  10  cents  in  excess  of  the  fare  When  the  tra 
station  where  the  change  of  cars  was  made  the  conductor  of 
according  to  his  testimony,  shouted  to  the  conductor  of  thi 
that  plaintiff  had  paid  his  fare,  and  that  the  second  conduci 
him  10  cents.  Plaintiff's  testimony  was  substantiaUy  the 
conductor  of  the  second  train  testified  that  ho  only  heard  so 
paying  somebody  10  cents,  and  tliat  he  failed  to  understand 
had  paid  his  fare.  After  the  second  train  started,  tlie  c 
plaintiff  10  cents,  and  demanded  his  ticket.  Plaintiff  expl 
ment  of  fare  to  the  lirst  conductor,  but  the  conductor  p< 
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demand  for  a  ticket,  and  finally  forcibly  ejected  plaintUf.  BM,  that  the 
question  wliether  the  w^cond  conductor  had  notice  of  the  payment  of  fare 
to  the  first  conductor  was  for  the  Jury,  and  that  it  wa«  error  to  instruct 
that  he  had  :mch  notice. 

Appeal  from  trial  term. 

Action  by  Henry  W.  Homiston  against  the  Long  Island  Bailroad 
Company  for  an  assault  committed  on  plaintiff-  while  a  passenger 
on  defendant's  train,  and  for  his  forcible  ejection  therefrom,  by  de- 
fendant's servants.  From  a  judgment  entered  on  a  verdict  in  plain- 
tiff's favor,  and  from  an  order  denying  defendant's  motion  for  a  new 
trialy  defendant  appeals.    Reversed. 

Argued  before  SEDGWICK,  C.  J.,  and  GILDEBSLEEVE,  J. 

£.  B.  Hinsdale,  for  appellant 
William  H.  Law,  for  respondent. 

GILDEBBLEEyE,  J.  This  action  was  brought  to  recover  dam- 
ages for  personal  injuries  sustained  by  plaintiff  by  reason  of  an 
alleged  assault  upon  him,  committed  by  tiie  employes  of  defendant 
while  he  was  a  passenger  upon  one  of  defendant's  trains,  on  No- 
vember 21,  1890.  On  that  day  the  plaintiff  boarded  one  of  the 
trains  of  defendant  at  the  village  of  Queens,  a  small  station  a  few 
miles  east  of  Jamaica.  The  ticket  office  was  not  open  at  that 
station,  so  that  it  was  not  possible  for  plaintiff  to  procure  a  ticket 
there.  He  entered  a  car,  without  a  ticket,  and  just  before  the  train 
got  to  Jamaica,  the  conductor  in  charge  of  that  train  asked  the 
plaintiff  for  his  fare.  The  plaintiff  handed  the  conductor  50  cents. 
The  fare  from  Queens  to  Long  Island  City  or  to  Flatbush  avenu(% 
Brooklyn,  was  the  same,  40  cents.  It  was  the  duty  of  the  con- 
ductor to  give  him  10  cents  in  cash  and  a  duplex  ticket  entitling 
him  to  a  ride  to  either  of  these  stations,  as  he  might  elect.  There 
is  some  conflict  of  e\idence  as  to  which  of  these  destinations  the 
plaintiff  said  he  was  going.  The  plaintiff  alleges  that  when  he 
was  asked  where  he  was  going  he  replied  that  he  was  going  to 
Flatbush  avenue,  Brooklyn;  but  the  conductor  testifies  that  he  un- 
derstood him  to  say  that  he  was  going  through  to  Long  Island  City. 
The  conductor  said,  when  he  took  the  50  cents  from  plaintiff,  "I  will 
return  you  the  change  and  the  ticket  soon,"  or  words  to  that  effect, 
51  nd  went  on.  Jamaica  is  a  point  of  junction  of  two  lines  of  railroad, 
belonging  to  the  defendant;  the  one  line  running  to  Long  Island  City, 
the  other  line  running  from  Jamaica  to  Flatbush  avenue,  in  the  city 
of  Brooklyn.  When  the  plaintiff  reached  Jamaica,  the  train  for 
Brooklyn  was  standing  there  on  a  track,  with  a  platform  between 
it  and  the  track  upon  which  the  Long  Island  City  train  pulled  into 
Jamaica.  Here  passengers  are  transferred  from  one  line  to  the 
other.  When  the  Long  Island  City  train,  upon  which  plaintiff  was 
a  passenger,  reached  Jamaica,  the  conductor  had  not  returned  with 
the  change  or  ticket.  As  the  plaintiff  wished  to  take  the  other 
tTHin,  going  to  Brooklyn,  which  left  in  a  few  moments,  he  went 
in  search  of  the  conductor,  and  found  him  just  as  the  Long  Island 
City  train  was  leaving  Jamaica.  He  asked  the  conductor  for  the 
c>hange  and  ticket^  but  the  conductor  had  not  time,  as  he  tes- 
tifies, to  give  him  either.     The  conductor  testifies  that  he,  said 
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conductor,  thereupon  shonted  to  the  conductor  of  th( 
train  that  "I  had  that  man's  [referring  to  plaintiff]  tickei 
him  ten  cents  change,  and  that  I  would  settle  with  him 
conductor]  when  I  got  back  to  Jamaica."  Plaintiff  tc 
the  conductor  of  the  Long  Island  City  train  shouted  t 
conductor:  "That  is  all  right.  Give  hfin  ten  cents."  Th 
of  the  Brooklyn  train  testifies  that  he  only  heard  the 
ductor  say  "something  about  giving  up  ten  cents,  and 
cents  to  somebody.  I  cannot  swear  to  whom  I  gave  it 
testifies  that  there  was  more  or  less  noise  and  confusio 
ing  of  engine  bells  at  the  time.  The  plaintiff  got  onto 
lyn  train,  which  started  very  shortly  after  the  leaving  < 
Island  City  train.  When  the  train  was  in  motion,  ttn 
came  along  to  the  seat  in  which  plaintiff  sat,  and  asked 
his  fare.  The  evidence  is  conflicting  as  to  exactly  what 
then.  The  plaintiff,  who  is  substantially  corroborated 
ness  Russell,  who  was  sitting  with  plaintiff,  testifies: 
ductor  came  through  and  said:  'Here  is  your  ten  cen 
know  what  I  am  giving  it  to  you  for.'  I  said,  *It  is  the 
of  a  fifty-cent  piece  which  I  gave  to  the  other  conduc 
fare  to  Flatbush  avenue.'  He  said:  *I  want  your  tick( 
^I  have  no  ticket.  I  have  paid  my  fare  once.'  He  said 
pny  your  fare,  or  give  me  a  ticket,  or  you  will  get  off.' 
will  do  neither.'"  There  seems  to  have  been  considc 
and  the  conductor  appears  to  have  returned  several 
renewed  his  demand.  When  the  train  reached  Morris 
came  to  a  standstill,  the  conductor  again  asked  for  plai 
and,  upon  plaintiff's  refusisd  to  pay,  tie  conductor,  with 
ance  of  the  brakeman,  put  plaintiff  off  the  train.  As 
gree  of  violence  used  there  is  a  conflict  of  evidence, 
and  Russell  testify  that  plaintiff  was  roughly  handled 
conductor  and  the  brakeman  testify  that  the  removal 
from  the  train  was  accomplished  without  any  unnecessi 
violence.  After  plaintiff  had  been  removed  from  the  car, 
fare,  and  was  allowed  to  return  to  the  car,  and  he  co 
journey  to  Brooklyn. 

The  plaintiff  was  rightly  on  the  first,  or  Long  Island 
and  lawfully  entitled  to  ride  to  Flatbush  avenue.  A  pasi 
ble  to  procure  a  ticket  through  the  fault  of  the  compan; 
passage  on  the  train,  and,  upon  a  tender  of  the  ticket  f 
entitled  to  all  the  rtghts  and  privileges  that  a  ticket  i« 
him.  Railroad  Co.  v.  Graham,  3  Ind.  App.  28,  29  N.  E.  Re 
payment  of  his  fare  the  plaintiff's  contract  was  complete 
his  right  to  be  carried  to  his  destination  was  concerned] 
conductor  of  this  train,  to  whom  plaintiff  paid  the  50  o 
fare,  ejected  him  for  the  reason  that  he  had  no  evidence  tl 
had  a  right  to  ride  on  the  train,  defendant  would  have  l 
to  redress  the  wrong  by  the  payment  of  compensatory  dj 
the  plaintiff,  while  on  the  second,  or  Brooklyn,  train,  did  i 
tially  comply  with  the  reasonable  regulation  of  the  defen 
required  him  to  produce  a  ticket  or  pay  his  fare,  or  in  som 
show  sufficient  evidence  of  a  right  to^de,  the  conductor  c 
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authorized  to  i-emove  him,  and  for  this  act  of  the  conductor  he 
[K>  claim  against  the  defendant  This  proposition  may  be  other- 
stated  as  follows:  Unless  t^e  contract  relations  established 
een  the  plaintiff  and  the  defendant  by  what  occurred  prior  to 
boarding  of  the  Brooklyn  train  by  plaintiff  continued  and  had 
same  force  and  effect  in  respect  of  the  acts  of  the  second 
uctor  as  of  the  first  conductor,  and  the  plaintiff's  rights  and 
idant's  obligations  were  not  affected  by  die  plaintiffs  change 
.  one  train  to  the  other,  the  plaintiff  cannot  recover  in  this 
)iL  U  the  conductor,  in  the  execution  of  lawful  instruc- 
\  to  remove  the  plaintiff  from  the  car,  used  unnecessary 
;  and  violence,  he,  the  conductor,  and  not  the  corporation, 
able  for  such  malicious  excess.  Hibbard  v.  Bailroad  Co., 
.  Y.  455.  A  railroad  company  has  the  right  to  establish  reasona- 
egulations  for  the  government  of  passengers  upon  its  trains,  and 
>rcibly  eject  therefrom  those  who  refuse  to  comply  with  such 
lations.  The  regulation  requiring  passengers  either  to  present 
mce  to  the  conductor  of  a  right  to  a  seat,  when  reasonably  re- 
m1  BO  to  do,  or  to  pay  fare,  is  reasonable,  and  for  nonccnnoliance 
?with  such  passenger  may  be  excluded  from  the  car.  The  wrong 
[iking  of  a  passenger's  tidtet  by  the  conductor  of  a  previous  train 
not  justify  a  passenger  in  violating  the  lawful  regulations  iijwn 
her  train.  For  the  wrongful  act  in  taking  his  ticket,  he  has 
)lete  remedy  against  the  company.  Under  such  circumstances, 
the  duty  of  ttie  conductor  of  the  second  train  ro  enforce  the 
lations  of  the  company  by  putting  the  passenger  off,  in  case  }ie 
stently  refuses  to  pay  fare.  A  passenger,  under  such  circnm- 
3es,  has  the  right  to  refuse  to  pay  fare,  but,  when  deinan<led 
he  conductor,  he  must  either  pay,  or  walk  peaceably  off  the 
i;  and  his  remedy  is  an  action  against  the  company  for  dainaj^es 
lined  by  any  detention  or  any  humiliation  suffered  from  having 
alk  off  the  train.  If  he  waits  for  the  application  of  force  to  re- 
)  him,  he  does  so  in  his  own  wrong;  he  invites  the  use  of  the 
I  necessary  to  remove  him;  and,  if  no  more  force  is  applied  than 
cessary  to  effect  the  object,  he  can  neither  recover  against  the 
uctor  nor  the  company  therefor.  No  one  has  a  right  to  resort 
>rce  to  compiel  the  performance  of  a  contract  made  with  him 
mother.  Hibbard  v.  Railroad  CJo.,  supra;  Townsend  v.  Rail- 
CJo.,  56  N.  Y.  295. 

applying  the  law  as  above  stated  to  the  case  under  considera- 
this  question  is  presented:  Was  the  conductor  right  in  re- 
ng  the  plaintiff  from  the  Brooklyn  train  at  Morris  Park,  or  had 
:)laintiff  a  right,  under  the  circumstances,  to  remain  in  the  car, 
be  carried  to  his  destination,  without  producing  a  voucher  show- 
hat  he  had  that  right,  or  paying  a  fare  to  the  conductor?  The 
>val  of  the  plaintiff  by  the  conductor  of  the  Brooklyn  train  was 
luthorized  if  the  conductor  had  sufficient  evidence  of  the  plain- 
right  to  ride.  The  conductor  was  entitled  to  evidence  show- 
:hat  the  plaintiff  had  acquired  a  right  to  be  transported  on  his 
I  to  Brooklyn,  or  to  demand  plaintiff's  fare.  But,  under  the 
imstances  of  this  case,  we  do  not  think  there  was  an  obliera- 
upon  the  plaintiff  to  show  the  conductor  .that  he  (the  plaintiff) 
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had  the  physical  poBsession  of  a  ticket,  and  to  torn  it 
conductor,  or  pay  his  fare.  The  defendant  should  not 
to  hide  behind  its  own  wrong  in  failing  to  furnish  the  p] 
u  ticket,  or  a  duplex  ticket,  and  find  immunity  in  its  rule 
senger  must  show  a  ticket  or  pay  his  fare,  when,  throu 
of  his  own,  he  had  no  ticket,  and  refused  to  pay  his  fa 
time,  if  the  conductor  had  sufficient  evidence  to  ass 
the  payment  of  a  ticket  fare  by  plaintiff,  which  gave  hin 
be  transported  to  his  destination.  We  think  the  testii 
raises  the  question  whether  the  conductor  of  the  Bro 
had  sufficient  evidence  that  the  plaintiff  was  entitled  to  : 
train  to  his  destination,  which,  as  a  question  of  fact,  i 
been  submitted  to  the  jury.  The  learned  trial  judge  < 
jury  that  "the  plaintiff  was  wrongfully  removed  frot 
and  he  should  be  compensated  for  the  injuries  he  sustaj 
son  of  the  removal;  that  is,  for  the  injury  to  his  persoi 
feelings,  if  he  sustained  any."  To  this  portion  of  the 
defendant's  counsel  duly  excepted.  The  conductor  of 
lyn  train  swears  that  there  was  considerable  noise  an 
-at  the  time  the  change  was  made  at  Jamaica,  and  thi 
to  understand  from  the  other  conductor  the  fact  that  j 
filready  paid  his  fare.  He  testifies  that  he  only  heard  1 
or  of  the  other  train  say  "something  about  giving  uj 
and  I  gave  ten  cents  to  somebody.  I  can't  swear  to  w 
it."  Were  the  circumstances  such  as  to  justify  a  be] 
did  hear  and  understand  what  the  other  conductor  said? 
tion  was  one  for  the  jury  to  determine.  The  condu 
Brooklyn  train  does  not  deny  that  he  paid  plaintiff  IG 
lie  testifies:  "When  the  conductor  called  out  *Give  th 
<5ents,'  I  knew  I  could  get  it  back.  That  has  happen 
number  of  times.  It  was  presumable  that  it  was  becj 
not  have  time  to  make  the  change.''  Plaintiff  testifies  t 
ductor  came  through  and  sadd:  **Here  is  your  ten  cen 
know  what  I  am  giving  it  to  you  for."  And  yet  the  co 
tifies  that  it  was  presumably  because  the  other  conduct< 
make  the  change.  Change  for  what,  it  may  be  asked,  if  nc 
paid  for  a  ticket  or  fare?  The  witness  Eussell  testifies  t 
trains  were  alongside  of  the  same  platform;  that  the  pi 
lighted,  and  that  the  conductor  of  the  Long  Island  City  t 
lantern  in  his  hand,  and  pointed  towards  the  plaintiff,  as 
to  the  other  conductor:  "This  is  all  right  Give  this  mai 
The  conductor  of  the  Long  Island  City  train  testifies  th 
to  the  other  conductor  that  *1  had  that  man's  ticket,  an 
ten  cents  change;  and  that  I  would  settle  with  him  | 
meaning  the  other  conductor]  when  I  got  back  to  Jamaic 
not  appear  how  wide  the  platform  separating  the  two 
The  conductor  of  the  Brooklyn  train  swears  that  the  ] 
City  train  had  **moved  quite  a  ways  away  from  me"  a 
The  plaintiff's  own  testimony  also  indicates  that  the  ] 
City  train  was  in  motion,  leaving  Jamaica,  when  plaint! 
in  finding  the  conductor  of  that  train,  and  asked  for  his  d 
And  change,  with  which  request  the  conductor  of  the  Long 
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train  swears  he  had  not  time  to  comply,  and  therefore  ehonted  ta 
the  other  conductor  that  **I  had  that  man's  ticket,  and  owed  him 
ten  cents  change,  and  that  I  would  settle  with  him  when  I  got 
back  to  Jamaica.''  Although,  as  a  passenger,  plaintiff  was  com- 
pelled to  change  cars  at  Jamaica,  yet  both  trains  were  owned  and 
operated  by  the  defendant,  and  tile  change  was  necessitated  by 
tiie  defendant's  own  arrangements.  Identically  similar  tickets, 
with  the  exception  of  the  name  of  the  final  destination,  were  issued 
to  carry  passengers  from  Queens  to  Long  Island  Citiy  or  to  Flat- 
bush  avenue,  Brooklyn.  Notwithstanding  the  change  necessaty  at 
Jamaica,  the  fare  was  the  same.  The  journey  from  Queens  to  Flat- 
bush  avenue,  Brooklyn,  was  to  all  intents  and  purposes  one  con- 
tinuous trip.  It  might  be  said  that  the  conductor  of  the  Brooklyn 
train  stood  in  the  same  relation  to  the  conductor  of  the  Long  Island 
City  train  that  a  second  conductor  would  have  occupied  upon  that 
train.  The  plaintiff  used  due  diligence  to  secure  tangible  evidence 
of  his  right  to  a  seat  in  the  Brooklyn  train.  He  sought  the  conduct- 
or to  whom  he  had  paid  his  fare,  while  the  change  was  taking  place 
at  Jamaica,  and  was  a  witness  to  what  passed  between  the  two  con- 
ductors. In  pursuance  of  the  statements*  m«de  by  the  first  conduct- 
or to  the  second  conductor,  plaintiff  received  from  the  second  con- 
ductor the  10  cents  change  that  was  his  due.  Was  he  not  war- . 
ranted  in  assuming,  when  he  boarded  the  Brooklyn  train,  that  he 
had  secured  the  rights  for  which  he  had  paid,  and  could  with  justice 
rely  on  the  assurances  and  directions  of  the  servant  of  defendant,, 
tending  to  and  designed  to  direct  him  and  to  assure  to  him  such 
rights? 

In  the  case  of  Hamilton  v.  Railroad  Co.,  53  N.  Y.  25,  the  plaintiff, 
by  instructions  of  the  conductor  of  the  car  upon  which  he  had  been 
riding,  and  to  whom  he  had  paid  his  fare,  changed  cars,  and  was 
told  by  the  conductor  of  the  car  to  which  he  was  transferred,  upon 
entering  the  same,  that  no  transfer  ticket  was  necessary;  that,  if 
he^  came  from  the  other  car,  he  could  go  on  board  of  the  second  car, 
and  continue  his  journey  on  that  car,  without  any  additional  fare. 
Subsequently,  when  he  failed  to  produce  a  ticket,  the  conductor 
ejected  him  from  the  car.  It  was  held  by  the  court  of  appeals  In 
that  case  that  this  statement  of  the  second  conductor  was  equiva- 
lent to  an  assurance  that  he  could  ride  on  the  car  under  his  control, 
without  further  payment  of  a  fare,  or  evidence  of  a  right  so  to  do; 
and  that  the  company  would  be  liable  for  his  wrongful  ejectment 
from  the  car  by  the  conductor  who  had  given  this  assurance.  The 
case  at  bar,  while  not  as  strong  on  this  point,  much  resembles  thd 
Hamilton  Case.  While  the  question  whether  the  plaintiff  was 
wrongfuUy  or  rightly  removed  was,  upon  established  facts,  a  ques- 
tion of  law,  we  think  it  was  the  province  of  the  jnry,  ux)on  the  evi- 
dence, to  determine  the  facts,  and  that  it  was  error  for  the  court  t6 
take  this  question  away  from  the  jury,  and  to  charge  that  the  plain- 
tiff was  wrongfully  removed.  If  the  conductor  of  the  Brooklyn 
train  did  not  have  the  evidence  of  plaintiff's  right  to  a  seat,  he  had 
the  right  to  eject  the  plaintiff,  and  the  pladntiiTs  remedy  was  against 
the  defendant  for  the  breach  of  contract  which  occurred  when  the 
first  conductor  failed  to  give  the  plaintiff  a  duplex  ticket  before  he 
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boarded  .the  Brooklyn  traiiL  Under  these  circumstances,  the  de- 
fendant could  not  be  held  for  an  unlawful  assault  for  the  act  of  the 
conductor  of  the  Brooklyn  train  in  ejecting  the  plaintiff  from  that 
train.  This  action  is  one  for  assault,  and  nothing  else.  The  con- 
ductor had  a  legal  right  to  eject  plaintiff  from  the  train  if  he  was  un- 
lawfully there.  The  plaintiff's  legal  right  to  a  seat  on  the  train  de- 
pended on  questions  of  fact  which  should  have  been  submitted  to  the 
jury.  For  the  reasons  above  stated  the  judgment  and  order  ap- 
I)ealed  from  should  be  reversed,  and  a  new  trial  granted,  with  costs 
to  abide  the  event. 


LEVY  V.  RUFP. 

(CJlty  Court  of  New  York,  General  Term.     March  17,  1898.) 

Real-Estate  Agent— Com missionb— Financial  Ability  of  Pubchaser. 

The  right  of  a  real-estate  agent  to  his  oimmission  on  procortng  a  pur- 
chaser for  his  principars  land  cannot  be  defeated  by  showing  that  the 
purchaser  had  no  ready  money  in  bank  at  the  time  the  contract  w:is 
entered  into,  since  ability  at  the  time  of  closing  the  contract  is  aU  that  U 
required,  and  the  burden  of  proof  in  this  respect  rests  on  the  principaL 

Appeal  from  trial  term. 

Action  by  Simon  Levy  against  Caroline  Buff  for  brokerage  on 
sale  of  land  belonging  to  defendant.  From  a  judgment  entered  on 
a  verdict  in  plaintiff's  favor,  defendant  appeals.     Affirmed* 

Argued  before  EHEUOH,  0.  J.,  and  McGOWN,  J. 

Fromme  Bros.,  for  appellant. 
D.  Leventritt,  for  respondent. 

EHBLICH,  0.  J.  The  action  is  to  recover  brokerage  on  the  sale 
of  a  piece  of  real  estate  belonging  to  the  defendant.  The  plaintiff 
prov^  that  he  was  a  broker,  and  employed  as  such  by  the  defendant 
to  effect  a  sale  of  her  property;  that  he  introduced  to  her  as  a 
purchaser  one  Fine,  with  whom  fihe  entered  into  a  written  contract 
to  convey.  The  writing  is  informal  in  its  character,  yet  intelligently 
contains  the  price  and  terms  of  sale.  That  the  plaintiff  was  the 
procuring  cause  is  conceded,  and  the  proofs  sufficiently  show  that 
the  failure  to  carry  out  the  sale  was  owing  to  the  acts  of  the  de- 
fendant, and  not  of  the  purchaser.  But,  aside  from  this,  the  pur- 
chaser produced  proof  satisfactory  to  the  defendant,  for  she 
entered  into  a  contract  of  sale  to  him.  The  broker's  duty  ended 
here,  and  his  right  to  brokerage  became  complete.  The  jury  found 
for  the  plaintiff,  and  the  evidence  sufficiently  sustains  their  finding. 
The  exceptions  are  without  merit  They  relate  to  what  amount  of 
money  the  purchaser  had  in  banks,  and  in  what  banks.  A  purchase 
by  a  solvent  purchaser  cannot  be  defeated  by  showing  the  want 
of  ready  money  at  the  time  of  the  contract.  Ability  at  the  time  of 
closing  the  contract  is  all  that  is  required.  There  was  no  effort 
to  investigate  the  general  financial  standing  or  ability  of  the  pur- 
chaser, but  merely  to  ascertain  what  money  he  had  in  bank  at  the 
time  the  contract  was  made,  and  the  onus  of  proving  want  of  ability 
was  on  the  defendant    Hart  v.  Hoffman,  44  How.  Pr.  168.    The 
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peal  difficulty  in  carrying  out  the  contract  was  the  inability  of  the 
defendant  to  convey,  because,  as  she  put  it,  "the  will  was  so  writ 
that  she  could  not  carry  it  out"  The  broker  was  not  responsible 
for  the  difficulty.  Upon  the  entire  case  the  verdict  was  right,  and 
the  judgment  entered  on  it  should  be  affirmed,  with  costs. 


(8  Misc.  Rep.  ISft.) 

GUTTROFF  v.  WALLACH  et  aL 

(City  Court  of  New  York,  General  Term.    March  17,  1893.)- 

CoBTB— Right  to— Offeb  of  Judgment. 

Under  Code  ClvU  Proc.  §  738,  authorizing  an  offer  of  judgment  for  » 
certain  sum  with  costs,  and  providing  that  If  plaintiff  fall  to  obtain  a  more 
favorable  judgment  he  cannot  recover  costs  from  the  time  of  the  offer, 
plaintifr,  by  proceeding  to  trial  before  the  expiration  of  the  10  days  wlt'.i- 
in  which  the  statute  provides  he  may  accept  the  offer  of  judgment,  waives 
the  right  to  avail  himself  of  such  offer,  and  he  cannot  recover  costs  ac- 
cruing after  the  offer  if  he  falls  to  obtain  a  more  favomble  judgment 

Api)eal  from  special  term. 

Action  by  George  Gnttroff  against  Julius  Wallach  and  others. 
There  was  judgment  for  plaintiff,  and  an  order  directing  that  defend- 
ants w«re  entitled  to  costs  accruing  after  the  date  of  service  of  an  of- 
fer of  judgment  made  by  defendants,  and  from  the  order  plaintiff  ap^ 
peals.    Modified. 

As  appears  by  the  case  on  appeal,  this  action  was  brought  for  work,  Labor, 
and  services  and  materials  furnished,  amounting  to  the  sum  of  $124.S0,  with 
interest  from  May  19,  1891.  The  answer  was  not  served  until  July  23,  1891, 
and  was  a  general  denial.  On  the  same  day  an  offer  of  judgment  was  sei*ved, 
offering  to  allow  the  plaintiff  to  take  judgment  In  tlie  sum  of  $74.80,  with 
interest  from  May  19,  1891,  together  with  costs,  etc.  This  offer  of  judgment 
was  retained  by  the  plaintiff,  and  never  returned  on  any  ground.  On  the  2d 
day  of  December,  1892,  an  order  was  made  grantlng^  leave  to  the  plaintiff  to 
amend  his  complaint,  without  prejudice  to  the  pleadings,  already  had,  and  an 
amended  complaint  was  served,  and  on  December  2, 1892,  another  offer  of  judg- 
uient  was  served,  and  an  answer  to  the  amended  complaint  was  served,  ad- 
mitting the  claims  set  forth  In  the  first  paragraph  of  the  amended  complaint, 
amounting  to  $74.80,  and  denying  as  to  the  second  cause  of  action,  wherein 
plaintiff  claimed  ?50.  The  case  was  duly  tried  on  December  12th,  and  re- 
sulted ta  a  verdict  in  favor  of  the  plaintiff  for  $81.90,  the  amount  claimed  In 
the  plaintiff's  first  cause  of  action,  and  the  amoimt  and  interest  thereon,  for 
which  defendants  offered  judgment,  and  upon  the  second  cause  of  action  in 
a  venlict  for  the  defendants.  On  the  same  day,  December  12th,  and  after 
the  rendition  of  the  verdict  herein,  plaintiff's  attorney  served  a  full  blU  ol 
costs,  and  also  a  written  acceptance  of  defendants*  offer  of  judgment  foi 
$74.80  and  interest,  made  on  December  2d.  The  plahitlff  had  his  full  bill  of 
costs,  taxed  by  the  clerk  at  the  sum  of  $96.25,  while  the  defendants*  attorney 
had  his  fuU  blU  of  costs  taxed  at  $70.92.  Upon  a  motion  made  for  a  retaxa- 
tion  of  said  costs  an  order  was  made  on  December  17,  1892,  wherein  it  was 
"ordered  ♦  ♦  ♦  that  the  defendants  herein,  and  not  the  plaintiff,  are  en- 
titled to  a  bill  of  costs,  which  the  clerk  of  this  court  is  hereby  directed  to  tax. 
It 'is  further  ordered  that  the  plaintiff  is  not  entitled  to  a  bill  of  costs  herein, 
and  is  only  entitled  to  costs  and  disbursements  up  to  July  23,  1891,  the  date 
of  the  service  of  the  offer  of  judgment  herein.*'  On  December  21,  1892,  an 
order  was  made  resettling  and  amending  the  above  order  as  follows:  "It  is 
ordered  that  the  said  order  be,  and  the  same  is  hereby,  resettled  and  amended 
by  inserting  therein  after  the  word  *on,*  on  the  eleventh  line,  the  words 
'reading  the  siunmons  and  complaint,  the  offer  of  judgment,  dated  July  23, 
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1891,  the  answer,  the  amended  complaint,  amended  answ^,  the  ofier  ot 
judgment  dated  December  2,  1892,  extracts  of  minutes,  and  the  acceptance 
ot  offer,  ▼erifled  on  and  served  on  the  12th  day  of  December,  1892.'  " 

Argued  before  EHBUGH,  0.  J^  and  McGOWN  and  FITZSniONS^ 

Maurice  Meyer,  for  appellant 
Herman  Bolte,  for  respondents. 

McQOWN,  J.  The  plaintiff  had  10  days  after  the  service  of  the 
second  offer  of  judgment  made  on  December  2d  within  which  to 
serve  a  written  notice  of  his  acceptance  of  said  offer,  and  nxK>n  such 
acceptance  he  could  have  entered  his  judgment  for  the  amount  of 
his  first  cause  of  action,  $74.80,  interest  thereon,  and  costs  up  to  the 
time  oi  the  offer,  without  application  to  the  court,  and  withoat  a 
trial.  The  case  appeared  upon  tiie  day  calendar  tfjr  December  6th. 
Plaintiff  answered  ready,  and  insisted  upon  the  case  being  tried, 
and  the  case  was  actually  tried  on  December  12th,  having  appeared 
daily  upon  the  day  calendar,  and  a  verdict  was  rendered  for  the 
plaintiff  on  his  first  cause  of  action,  and  for  the  defendants  on  the 
second  cause  of  action.  The  plaintiff,  by  proceeding  to  a  trial,  did 
not  obtain  a  more  favorable  judgment  than  that  offered  him  by  the 
defendants.  He  evidently  delayed  the  acceptance  of  the  second  of- 
fer of  judgment  until  his  full  time  for  acceptance  had  expired,  and 
after  verdict  rendered,  trusting  to  obtain  a  more  favorable  verdict 
than  that  rendered.  In  all  cases  of  offer  of  judgment  a  plaintiff  has 
10  days  wherein  to  elect  whether  he  will  accept  it  or  not,  or  he  may 
proceed  to  trial.  By  proceeding  to  trial,  before  his  time  to  accept 
had  expired,  he  in  effect  elected  not  to  accept  the  offer,  but  evidently 
intended  to  take  the  chances  of  obtaining  upon  a  trial  a  more  favor- 
able judgment  than  that  offered.  We  do  not  think  that  it  was  in- 
tended by,  or  that  it  is  within  the  meaning  of,  section  738  of  the 
Code^  that  a  plaintiff  should  have  the  right  to  avail  himself  of  the 
benefit  of  an  acceptance  of  an  offer  of  judgment  and  a  trial  at  the 
same  time.  By  electing  to  bring  on  the  cause  for  trial  before  his 
time  to  accept  had  expired  he  waived  all  rights  he  may  have  had 
under  the  offer.  The  plaintiff,  not  having  obtained  a  more  favorable 
judgment  than  that  offered  before  trial,  is  not  entitled  to  any  more 
costs  than  he  would  have  been  entitled  to  had  he  accepted  the  offer, 
viz.  costs  only  up  to  the  time  of  the  offer,  December  2d,  while  the 
defendants  are  entitled  to  costs  from  that  time,  December  2d.  The 
order  appealed  from  must  be  modified  so  as  to  conform  to  above 
opinion,  and,  as  so  modified,  will  be  aflflrmed,  with  costs.    All  concur. 

^Code  CivU  Proc.  §  738,  authorizes  an  offer  of  judgment  for  a  oertahii  sum 
with  costs,  and  provides  that  if  plaintiff  f aU  to  obtain  a  more  favorable  jads- 
ment  he  cannot  recover  oosts  from  the  time  of  the  offer. 
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a  Bf  i8C  Rep.  484.) 

RIB6BR  6t  al  T.  SWAN. 

(Olty  Oonrt  of  New  York.  General  Term.    December  22,  1882.) 

Ikbtructions— Inconsistency  between — Burden  of  Proof. 

In  an  action  on  a  contract,  an  Instmctlon  that  the  burden  of  proof  1b 
not  on  defendant  Is  consistent  with  another  that  the  burden  of  proving 
the  contract  is  on  plaintiffs,  and  that  they  are  bound  to  establish  its  ex- 
istence by  a  preponderance  of  the  evidence. 

Appeal  from  trial  term. 

Action  by  John  H.  Bieger  and  others  against  William  J.  Swan  on 
ft  contract  From  a  judgment  entered  on  a  verdict  in  plaintiffs'  fa- 
Tor,  defendant  appeals.    Affirmed. 

Argued  before  EHRLICH,  C.  J.,  and  PITZSIMONS,  J. 

W.  J.  Severance^  for  appellant. 
Palmer  &  Boothly,  for  respondents 

EHBUCH,  G.  J.  The  action  was  upon  a  special  agreement,  where- 
by the  defendant  agreed,  in  consideration  of  an  introduction  given 
by  the  plaintiflfs,  that  he  v^ould  divide  with  the  plaintiffs  the  sum 
to  be  received  by  him  upon  a  transaction  growing  out  of  such  in- 
troduction. The  contract  was  satisfactorily  proved,  and  the  jury 
awarded  the  plaintiffs  a  verdict  for  the  amount  which  the  parties 
had  agreed  upon.  But  the  defendant  claims  that  the  verdict  is 
against  the  weight  of  evidence.  In  this  he  is  mistaken.  The  ver- 
dict in  no  manner  indicates  bias  or  prejudice,  and  no  doubt  records 
the  conviction  of  a  disinterested  jury  on  conflicting  facts.  It 
should  not  be  disturbed.  The  exceptions  taken  by  the  defendant 
are  without  merit.  The  one  at  folio  118,  to  that  portion  of  the  charge 
which  the  judge  qualified,  is  unavailing.  In  respect  to  this  the  trial 
judge  said  that  the  burden  of  proof  was  not  on  the  defendant  This 
was  consistent  with  what  he  said  in  another  portion,  wherein  he  told 
them  that  the  burden  of  proving  the  contract  was  upon  the  plaintiffs, 
who  were  bound  to  establish  its  existence  by  a  preponderance  of  evi- 
dence. There  is  no  merit  in  the  appeal,  and  the  judgment  and  order 
appealed  from  must  be  affirmed,  with,  costs. 


GRUNBBRG  v.  GRANT,  Sheriff. 

<Gommon  Pleas  of  New  York  Olty  and  Oonnty,  General  Tenn.    April  S,  1808.) 

1.  SHERrpps— Abctre  of  Process— Lt ability. 

Abuse  of  process  by  a  sheriff,  e.  g.  intentlonaUy  taking  property  not  au- 
thorized to  be  taken  by  the  writ,  makes  him  a  tresspasser  ab  initio,  and  so 
answerable  for  aU  the  consequences  of  his  unlawful  entry  and  seizure. 
d.  Appeal— Ueveraal. 

On  appeal  from  order  denying  motion  to  set  aside  a  verdict  as  perverse 
and  contrary  to  evidence,  the  court  at  general  term  may  grant  a  new  trial, 
although  no  exception  appear,  if  prejudicial  evidence  were  wrongly'  ad- 
mitted, and  Justice  wUl  be  promoted. 
(Syllabus  by  the  Ck>urt) 

Appeal  from  trial  term. 
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Action  by  Jette  Orunberg,  as  administratrix,  etc.,  aga 
J.  Grant,  as  aherifF,  for  excessive  levy  and  abuse  of  procesi 
ment.  Prom  a  judgment  on  a  verdict  in  favOT  of  plaint 
order  denying  a  new  trial,  defendant  appeals.    Reversed. 

Argued  before  BISOHOFF  and  PRYOB,  JJ. 

Gockran  &  Clark,  (W.  Bourke  CJockran  and  Wales  F.  Se 
counsel,)  for  appellant. 
Samuel  D.  Sewards  and  Myron  H.  Oppenheim,  for  respoi 

PBYOR,  J.  If,  as  contended  by  the  appellant,  the  actioi 
for  an  excessive  levy,  a  reversal  of  the  judgment  would  be  i 
and  necessary  conclusion;  but,  as  is  apparent^  equally  fro 
plaint  and  £*om  the  charge,  the  action  is  not  for  an  exc 
merely,  but  is  also  for  an  abuse  of  the  process  of  the  cou 
shown,  and,  indeed,  is  conceded,  that  in  the  execution  of 
ment  the  defendant  took  papers  he  was  not  authorized 
the  writ,  (Hergman  v.  Dettlebach,  11  How.  Pr.  46,)  and 
other  acts  in  abuse  of  his  process.  Thus  he  became  a  tn 
initio,  and  is  answerable  for  all  the  consequences  of  his  unl: 
upon  plaintiff's  premises  and  seizure  of  her  goods.  Garn 
ers,  14  Barb.  10;  Allen  v.  Crofoot,  5  Wend.  507;  Adams  v 
Barb.  390;  Dumont  v.  Smith,  4  Denio,  319,  321;  Six  Carpe: 
8  Coke,  146, 1  Smith,  Lead.  Cas.  269;  Duke  of  Brunswick  \ 
8  Man.,  G.  &  S.  317;  Garden  v.  Sabey,  10  Wkly.  Dig.  3 
upon  the  evidence,  we  ai;e  bound  to  say  that  the  conduci 
fendant's  deputies  was  rather  a  raid  than  a  levy.  In  vie 
the  nature  of  the  action,  it  is  apparent  at  once  that  the 
defendant's  deputies  in  execution  of  the  attachment  and  ii 
pursuance  of  tiie  process  were  competent  and  material  ev 
that  the  amount  of  the  verdict  could  be  restrained  wi1 
fined  limits.  At  the  same  time,  because  of  the  charai 
wrong,  which  tended  so  strongly  to  inflame  the  passions  < 
and  because  of  the  wide  range  allowed  them  in  the  estimi 
ages,  it  is  our  duty  to  scrutinize  the  record  to  see  if  any  evi 
wrongly  admitted  which  probably  swelled  the  verdict  1 
measure  of  justice.  Hinman  v.  Hare,  (N.'Y.  App.)  10  N. 
A  witness  for  the  plaintiff  (her  son)  was  permitted,  agains 
to  testify  that  he  had  sued  the  defendant  for  taking  aw 
his  papers,  and  that,  after  a  year  and  a  half  of  delay,  his 
satisfied.  Thus  the  wrong  to  the  plaintiff  was  aggravated 
dition  of  another  wrong  to  her  son,  and  by  T>roof  of  an  ex 
fession  of  the  wrong  by  the  defendant.  The  evidence  was 
bly  incompetent  and  of  inevitable  prejudice  to  the  defei 
likewise,  evidence  was  received  of  the  taking  of  the  prop 
wife,  son,  and  daughter, — a  fact  which  could  not  fail  to  ai 
indignation  of  the  jury  against  the  defendant.  True,  ni 
was  interposed  to  the  evidence,  but,  in  review  of  an  ordei 
motion  to  set  aside  a  verdict  as  perverse,  excessive  in  ai 
contrary  to  the  law  of  evidence,  the  court  at  general  term 
ercise  of  its  discretion,  may  award  a  new  trial,  although  n< 
was  taken.    Standard  Oil  Co.  v.  Amazon  Ins.  Ck).,  79  N.  1 
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Again,  the  computation  of  plaintiff's  damages,  as  submitted  to  the 
jury  and  presented  to  us  on  the  argument,  included  600  American  gold 
dollars,  and  1,285  Russian  roubles,  which  the  plaintiff  swore  was  the 
property  of  her  children.  Indeed,  she  testified  that  "none  of  the 
money  belonged  to  my  husband.  They  took  no  money  from  Mr.  Grun- 
berg,  but  only  goods."  And  yet  for  this  money,  the  property  of  oth- 
ers, the  plaintiff  has  recovered.  The  case  discloses  other  allegations 
of  error,  some  of  apparent  merit,  but  enough  is  already  shown  to  ne- 
cessitate a  new  trial.  As  was  intimated  by  the  learned  trial  judge 
in  his  opinion,  the  true  theory  of  the  action  was  misconceived  by  the 
parties,  and  it  is  not  to  be  doubted  but  that  the  interests  of  justice 
will  be  promoted  by  another  trial. 

Judgment  reversed,  and  new  trial  ordered;  costs  to  abide  event. 


GEOGHEGAN  v.  ATLAS  STEAMSHIP  CO. 

(CJommon  Pleas  of  New  York  City  and  County,  General  Term.     April  3,  1893.) 

1    Death  by  WRONOFrL  Act— Conftjct  of  Laws. 

In  an  action  for  the  death  of  one  by  the  act  of  another  committed  abro:i(l. 
it  is  incmnbent  on  the  plaintiff  to  prove  tliat  such  death  was  an  actionable' 
wrong  by  the  law  of  the  place  where  the  act  was  committed.  Ports,  bays, 
and  harbors,  to  the  distance,  at  least,  of  a  marine  league  from  the  shore, 
are  within  the  territorial  Jurisdiction  and  subject  to  the  municipal  law  of 
the  sovereign  of  the  adjacent  land.  Accordingly,  hdd,  that  in  an  action  for 
the  death  of  one  by  an  act  on  board  of  a  vessel  lying  in  the  port  of  a 
foreign  country,  at  a  point  not  more  than  two  miles  from  the  shore,  a 
failure  by  the  plaintiff  to  show  that  by  the  law  of  that  country  such  death 
was  an  actionable  wrong  is  fatal  to  a  recovery. 

^.  Neglioence— Evidence. 

In  an  action  for  negligent  injury  it  is  incumbent  on  the  plaintiff  to  prove 
his  nonnegligence,  and,  in  the  absence  of  evidence  to  the  point,  he  should 
be  nonsuited. 

3.  Masteu  and  Servant — Fellow  Servants. 

The  relation  of  master  and  servant  is  ascertained  not  by  the  relative 
rank  of  the  two,  but  by  the  nature  of  the  act  to  be  done.  If  the  act  be 
within  the  duty  of  a  servant,  no  matter  what  his  ranis,  the  one  doing  it  if> 
a  f eUow  servant  of  the  one  injured  by  its  negligent  performance. 

4.  Same. 

If  a  master  provide  a  safe  place  for  work  it  is  the  duty  of  a  servant,  by 
attention  to  details  of  arrangement  and  execution,  to  guard  it  against 
insecurity;  and  if  a  servant  be  injured  by  neglect  of  such  details,  no  matter 
by  whom,  the  negligence  is  that  of  a  fellow  servant. 
{Syllabus  by  the  Court) 

Appeal  from  trial  term. 

Action  by  Susan  Geoghegan,  as  administratrix  of  John  M.  Geo- 
l^egan,  deceased,  against  the  Atlas  Steamship  Company,  for  causing 
the  death  of  deceased.  From  a  judgment  entered  on  a  verdict  in 
favor  of  plaintiff,  and  an  order  denying  a  new  trial,  defendant  ap- 
peals.   Reversed. 

For  appeal  from  order  denying  a  motion  for  a  commission  to  take 
depositions,  see  10  N.  Y.  Supp.  121. 

Argued  before  BISCHOFF,  P.  J.,  and  PRYOR  and  GIEGERICH. 
JJ. 
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Wheeler,  GortiB  &  QodkiSy  (Lawrence  Qodkin,  of  couiisel,)  for  ap- 
pellant. 
K(^er  M.  Sherman,  (James  M.  Hmith,  of  counsel,)  for  respondent. 

PBYOB,  J.  The  action  is  by  an  administratrix  for  damages  trowL 
the  death  of  her  intestate,  who,  by  the  alleged  negligence  of  the  de- 
fendant, fell  OYerboard  from  its  steamer,  a  British  vessel,  in  the  bay 
of  Bavanilla,  United  States  of  Colombia.  That  the  actionable  qual- 
ity of  an  alleged  wrong  dei)ends  upon  and  is  determined  by  the  mu- 
nicipal law  of  the  place  of  the  transaction;  that  in  a  suit  here,  pro- 
ceeding upon  an  alleged  wrong  committed  abroad,  the  court,  in  the 
absence  of  evidence  to  the  contrary,  will  presume  the  common  law  to 
be  the  law  of  the  locality;  that  if,  by  the  principles  of  the  common 
law,  such  alleged  wrong  be  not  the  subject  of  an  action  for  private 
redress,  the  plaintiff,  in  order  to  recover,  nmst  prove  it  to  be  so  by  the 
law  of  the  place  of  the  transaction;  that  by  the  common  law  the 
death  of  a  human  being  is  not  the  subject  of  a  civil  action,  and  that, 
by  consequence,  whoever  seeks  reparation  in  our  courts  for  the  death 
of  another  abroad,  must  establish  by  affirmative  evidence  that  snch 
death  is  an  actionable  wrong  by  the  law  of  the  place  of  the  occur- 
rence,— are  now  elementary  principles  in  the  jurisprudence  of  the 
state  of  New  York.  Whitford  v.  Railroad  Co.,  23  N.  Y.  465;  McI>on- 
ald  V.  Mallory,  77  N.  Y.  546;  Leonard  v.  Navigation  Co.,  84  N.  Y.  48; 
Wooden  v.  Railroad  Co.,  126  N.  Y.  10,  26  N.  E.  Rep.  1050.  Incontest- 
ably  the  decision  of  the  appeal,  in  one  of  its  aspects,  is  suspended  upon 
the  application  of  these  principles  to  the  case  in  controversy.  C5oun- 
sel  for  the  respondent  so  conceded  on  the  trial,  and  accordingly,  main- 
taining that  the  locus  of  the  transaction  was  a  British  vessel  on  the 
high  seas,  and  invoking  the  recognized  rule  that  the  law  of  the  flajr 
is  the  law  of  a  vessel  so  situate,  (McDonald  v.  Mallory,  supra,)  he  in- 
troduced in  evidence  Lord  Campbell's  act,  by  which  the  death  of  a 
human  being  by  the  wrongful  act  of  another  is  made  the  subject  of 
a  civil  action.  The  appellant  challenged  the  contention,  and,  assum- 
ing the  position  that,  as  it  appeared  by  uncontroverted  proof  that  the 
act  in  litigation  was  committed  within  the  territorial  jurisdictioTi 
of  the  United  States  of  Colombia,  and  as  no  evidence  was  adduced 
that  by  the  law  of  that  country  the  alleged  wrong  is  actionable,  he 
moved  to  dismiss  the  complaint.  We  are  of  the  opinion  that  th 
ground  upon  which  the  appellant  stood  is  impregnable,  and  that  the 
learned  trial  judge  erred  in  denying  the  motion.  When  the  i^aintiff 
rested  it  was  in  evidence  by  the  log  book  that  at  the  time  of  the  ace* 
dent  the  vessel  was  in  the  harbor  of  Savanilla,  where  the  port  an 
thorities  were  received,  where  passengers  and  mails  were  dischai^ed, 
and  where  the  cargoes  were  delivered  and  taken  in,  A  witneas 
for  the  plaintiff  testified :  *T!  couldn't  tell  how  far  the  shore  was  from 
the  ship  when  this  accident  happened.  I  couldn't  calculate  the 
distance.  We  could  see  the  shore  from  the  ship,  but  I  couldn^ 
tell  the  distance.  I  should  think  it  wouldn't  be  three  milea**  On 
the  part  of  the  defendant  the  evidence  as  to  the  locality  of  the  ves- 
sel was,  that  "she  was  in  the  bay  of  Savanilla,  a  mile  and  three 
quarters  or  two  miles  from  the  shore."  Upon  this  uncontested  state 
of  fact,  the  question  was  one  of  law  for  decision  by  the  court 
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whether  at  the  time  of  the  accident  the  vessel  was  on  the  high  sea, 
as  claimed  by  the  plaintiff,  or  within  the  territory  of  the  United 
States  of  Colombia,  as  asserted  by  the  appellant  That  the  vessel 
was  not  on  the  high  sea,  but  was  within  the  dominion,  and  subject  to 
the  laws,  of  the  United  States  of  Ck)lombia^  is,  upon  the  authority  of 
the  publicists,  an  obvious  and  undeniable  proposition.  ''The  mari- 
time territory  of  every  state  extends  to  the  ports,  harbors,  bays, 
mouths  of  rivers,  and  adjacent  parts  of  the  sea  inclosed  by  head- 
lands belonging  to  the  same  state.  The  general  usage  of  nations 
superadds  to  this  extent  of  territorial  jurisdiction  a  distance  of  a 
marine  league,  or  as  far  as  a  cannon  shot  will  reach  from  the  shore, 
all  along  the  coasts  of  the  state.  Within  these  limits  its  rights  of 
prop^ty  and  territorial  jurisdiction  are  absolute,  and  exclude  those 
of  every  other  nation.''  Lawr.  Wheat  pt  2,  c.  4,  §  6,  p.  320.  **The  ex- 
clusive dominion  of  a  state  unquestionably  extends  to  those  portions 
of  the  sea  adjoining  its  territory  embraced  by  harbors,  gulfs,  bays, 
and  estuaries,  and  into  the  open  sea  to  the  distance  of  a  marine 
league.''  1  Kent,  Comm.  marg.  pp.  29, 30.  '^The  ports  and  roadsteads 
are  unquestionably  a  part  of  the  territory,  and  subject  to  the  ex- 
clusive dominion  of  the  state  to  which  they  belong,  to  the  same  ex- 
tent as  the  land  itself.  They  are  governed  in  all  resx)ect8  by  the 
municipal  law."  Pom.  Int  Law,  §  145.  And  the  same  doctrine  is 
promulgated  by  the  tribunal  in  this  country  of  highest  authority  on 
the  subject  "Between  nations  the  minimum  limit  of  the  territorial 
jurisdiction  of  a  nation  over  tide  waters  is  a  marine  league  from  its 
coast."  Manchester  v.  Massachusetts,  139  U.  S.  240,  258,  11  Sup.  Ct 
Rep.  559.  *1t  is  part  of  the  law  of  civilized  nations  that  when  a 
merchant  vessel  of  one  country  enters  the  port  of  another  for  the  pur- 
poses of  trade,  it  subjects  itself  to  the  law  of  the  place  to  which  it 
goes,  unless  by  treaty  or  otherwise  the  two  countries  have  come  to 
some  different  understanding  or  agreement."  Wildenhus'  Case,  120 
U.  S.  1,  11,  7  Sup.  Ct.  Rep.  385.  Upon  a  critical  examination  of  the 
cases  cited  by  the  respondent,  we  find  nothing  to  the  contrary  of  the 
proposition  tiiat  the  rights  of  the  parties  to  this  litigation  are  to  be 
determined  by  the  law  of  the  United  States  of  Colombia. 

The  act  upon  which  tlie  suit  proceeds  ha\ing  been  committed 
abroad,  the  burden  was  on  the  plaintiff  to  prove  it  an  actionable 
\iTong,  and,  as  she  produced  no  evidence  in  support  of  the  proposi- 
tion, the  complaint  should  have  been  dismissed.  Assuming,  how- 
ever, that  at  the  time  of  the  accident  the  vessel  was  on  the  high  sea, 
and  so  subject  to  the  law  of  England,  which  authorizes  an  action 
for  the  death  of  a  human  being,  still,  upon  a  familiar  principle,  the 
law  of  the  forum  regulates  the  burden  of  proof  and  the  quantum 
of  evidence  requisite  to  a  recovery.  It  is  a  settled  rule  in  the  juris- 
prudence of  this  state  that  to  maintain  an  action  for  an  injury  by 
the  negligence  of  another  it  is  incumbent  upon  the  plaintiff  to  estab- 
lish the  fact  that  no  neglijjence  of  his  own  contributed  to  cause 
that  injury.  Proof  of  the  fact  need  not  be  positive,  but  may  be 
circumstantial;  still  the  nonnegli^ence  of  the  plaintiff  must  result 
as  the  rational  conclusion  from  adequate  evidence.  It  cannot  rest 
in  surmise  or  conjeolure  only,  nor  is  it  shown  when  the  circumstan- 
cea  are  equally  consistent  with  its  presence  or  its  absence.     These 
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propositions  are  upheld  by  irresistible  authority,  and  illustrated  in 
a  variety  of  adjudged  cases.  Hart  v.  Bridge  Co.,  84  K.  Y.  56; 
Hale  V.  Smith,  78  N.  Y.  480;  Wiwirowsld  v.  BaUroad  Ck).,  124  K 
Y,  420,  26  N.  E.  Rep.  1023;  Ck)rdell  v.  RaUroad  Co.,  75  N.  Y.  330; 
Bond  V.  Smith,  113  N.  Y.  378,  21  N.  E,  Rep.  128;  Riceman  v.  Have- 
meyer,  84  N.  Y.  647;  Reynolds  v.  Railroad  Co.,  58  N.  Y.  248;  Con- 
lin  V.  Rogers,  (Com.  PL  N.  Y.)  14  N.  Y.  Supp.  782;  PoweU  v.  RaU- 
road Co.,  15  K  E.  Rep.  891,  16  N.  E.  Rep.  339.  In  the  case  before 
us  no  one  saw  the  accident.  The  only  facts  in  evidence  are  that 
the  place  was  dark;  that  the  door  in  the  side  of  the  vessel  was 
•open,  and  the  vacant  space  insufficiently  guarded  by  a  rope;  that 
a  man  was  seen  struggling  for  a  moment  in  the  water,  and  then  dis- 
appear; and  that,  upon  a  muster  of  the  crew,  the  decedent  was 
missing.  Supposing  him  to  have  fallen  into  the  sea  by  accident, 
what  circumstance  appears  to  repel  an  inference  of  his  negligence? 
"^'There  is  no  presumption  that  a  person  exposed  to  danger  will  exer- 
cise care  and  prudence  in  regard  to  his  own  safety."  Wiwirowski 
V.  Railroad  Co.,  supra.  The  woman  Dinsmore  had  just  before  gone 
to  the  same  spot,  without  incurring  a  similar  casualty.  Who  can 
say  that  proper  care  on  decedent's  part  would  not  have  averted  the 
catastrophe?  Beyond  all  controversy,  the  evidence  is  of  no  sig- 
nificance in  negativing  an  inference  of  decedent's  negligence,  and 
the  learned  trial  judge  should,  on  that  ground,  have  granted  the 
motion  to  dismiss.  Indeed,  conceding  defendant's  negligence,  the 
action  might  well  have  miscarried  for  want  of  proof  that  it  was 
the  cause  of  plaintiff's  injury.  Dobbins  v.  Brown,  119  N.  Y.  188, 
23  N.  E.  Rep.  537;  Conlin  v.  Rogers,  supra. 

Again,  assuming  negligence  as  the  cause  of  the  injury,  it  was  the 
negligence  of  a  fellow  servant.  The  relation  of  master  and  servant 
is  not  determined  by  gradation  of  ranlc  or  superiority,  (Wright  v. 
Railroad  Co.,  25  N.  Y.  562,  565,)  but  by  the  nature  of  the  act,  the 
cause  of  the  injury.  If  that  act  be  one  the  performance  of  which 
is  incumbent  on  the  master,  the  delegation  of  it  to  a  servant  does  not 
discharge  the  master  from  liabOitv  for  its  negligent  performance. 
Tf  ^^o  act  be  one  within  the  duty  of  a  servant,  its  negligent  per- 
formance is  the  negligence  of  a  fellow  servant,  and  the  master  is 
exempt  from  liabilitv.  Crispin  v.  Babbitt,  81  N.  Y.  516;  McCosker 
V.  Raikoad  Co.,  84  N.  Y.  77;  Cullen  v.  Norton,  126  N.  Y.  1,  26  N. 
E.  Rep.  905.  It  was  the  defendant's  duty  a«  master  to  furnish  the 
decedent  a  safe  place  in  which  to  work;  but  "the  place  which  the 
master  furnished  was  the  ship  itself,"  (Hogan  v.  Smith,  125  N.  Y. 
775,  26  N.  E.  Rep.  742,)  and  as  the  company  had  supplied  iron  doors 
to  bar  the  gap  through  which  it  is  supposed  the  decedent  fell,  it 
had  discharged  its  duty  in  protecting  him  against  the  peril  incurred. 
It  is  argued,  however,  that  the  negligence  which  caused  the  injurr 
was  the  omission  to  close  the  doors  or  otherwise  prevent  passas:e 
through  the  port,  but  to  do  this  was  the  duty  of  a  servant,  and  the 
master  is  irresponsible  for  its  nonperformance.  Hogan  v.  Smith, 
125  N.  Y.  774,  26  N.  E.  Rep.  742;  Cullen  v.  Norton,  126  N.  Y.  1.  26 
N.  E.  Rep.  905;  Harvey  v.  Railroad  Co.,  88  N.  Y.  481;  Steamship 
Co.  V.  Merchant,  13.3  XL  S.  375,  10  Snp.  Ct.  Rep.  397;  Ford  v.  Rail- 
road Co.,  (N.  Y.  App.)  22  N.  E.  Rep.  946;  Hudson  v.  Steamship  Co., 
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(N.  Y.  App.)  17  N.  E.  Eep.  342;  Byrnes  v.  Railroad  Oo^  113  N.  T. 
251,  21  N.  E.  Rep.  50;  Judson  v.  Village  of  Olean,  (N.  Y.  App.)  22  N. 
E.  Rep.  555.  Tixe  negligence,  therefore,  which  caused  the  injury, 
though  that  of  the  first  officer,  or  the  captain,  even,  was  the  negli- 
jrence  of  a  fellow  servant  with  the  decedent,  and  for  this  reason,  too, 
the  learned  trial  judge  should  have  dismissed  the  complaint  But, 
although  the  injury  was  from  a  defect  in  tiie  place  or  appliances, 
the  defendant  is  not  responsible,  for  want  of  proof  of  knowledge  of 
the  defect,  or  its  ejquivalent  Devlin  v.  Smith,  89  N.  Y.  470;  Wright 
V.  Railroad  Co.,  25  N.  Y.  562,  566.  Judgment  reversed,  and  new 
trial  ordered;  costs  to  abide  event    All  concur. 


JOHNSON  V.  GROTTY  et  aL 
(€k>minon  Pleas  of  New  York  City  and  Coonly,  General  Term.    April  8,  1883.) 

1.  Action  for  Seb vices— Evidence. 

In  an  action  for  services,  where  the  question  is  whether  plaintiff  was 
employed  directly  by  defendants  or  by  one  S.  under  an  agreement  between 
S.  and  defendants,  it  is  not  proper  to  ask  plaintiff  to  state  on  cross-ex- 
amination whether  he  reUes  on  a  direct  agreement  between  him  and  de- 
fendants, since  this  calls  merely  for  an  expression  of  plaintiff's  opinion  as 
to  the  legal  basis  of  his  daim,  and  would  not  in  any  manner  affect  his 
rl^ts. 

2.  Same. 

Evidence  of  defendants  that  they  had  stopped  paying  plaintiff's  salary 
because  of  a  breach  by  S.  of  the  agreement  between  S.  and  defendants 
was  immateriaL 

Appeal  from  dty  court,  general  term. 

Action  by  Bobert  V.  Johnson  against  John  8.  Crotty  and  another. 
From  a  judgment  affirming  a  judgment  entered  for  plaintiff  on  re- 
port of  a  referee,  defendants  appeal.     Affirmed. 

Argued  before  DALY,  O.  J.,  and  BISOHOFP  and  PBYOB,  JJ. 

Kichards  &  Brown,  (J.  Tredwell  Richards,  of  counsel,)  for  appel- 
lant& 
John  Delahunty,  for  respondent. 

DALY,  O.  J.  The  action  was  for  f 500,  balance  due  for  services 
alleged  to  have  been  rendered  to  defendants  at  their  request,  as 
salesman,  from  October  1,  1887,  to  October  1,  1888,  at  the  agreed 
compensation  of  |3,000,  and  for  which  they  had  paid  only  |2,500. 
The  defense  denied  that  the  services  were  rendered  to  the  defend- 
ants, or  that  they  promised  to  pay  therefor,  and,  while  admitting 
that  they  paid  the  plaintiff  $2,500,  alleged  that  they  did  so  at  the 
request  of  one  Charles  H.  Spencer,  and  for  his  account.  The  ques- 
tion of  fact  to  be  determined  by  the  referee  was  whether  the  plain- 
tiff was  employed  by  Spencer  or  by  defendants,  and  he  found  in  plain- 
tiffs favor.  Prior  to  the  dates  above  mentioned  the  defendants,  who 
were  manufacturers  of  corsets,  and  desirous  of  obtaining  the  sendees 
of  the  plaintiff  as  salesman  for  their  goods,  agreed  with  him  upon 
the  terms  of  such  emplojonent.  Owing  to  the  necessity,  from  their 
want  of  capital,  of  their  making  an  arrangement  for  advances  with 
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some  house  of  means,  they  negotiated  with  the  aforesaid  Spencer  for 
doing  their  business  through  his  firm  of  Iselin,  Neeser  &  Co.,  and 
agreed  upon  a  commission  to  Iselin,  Neeser  &  Co.,  who  were  to  make 
them  advances  on  goods  sold  or  delivered  ready  for  shipment,  and 
they  introduced  the  plaintiff  to  Spencer  as  the  salesman  whcm  they 
desired  to  make  sales  of  their  goods,  and  agreed  to  place  in  Spen- 
cer's hands,  from  time  to  time,  enough  money  to  pay  his  monthly 
salaiy  of  $250.  Spencer  was  to  get  3  per  cent  from  Iselin,  Neeser 
&  Ga,  and  he  agreed  with  defendants  that  if  it  yielded  him  1^  per 
cent  net  after  paying  expenses,  he  would  annually  hand  such  sur- 
plus to  defendants  towards  paying  plaintiff's  salary.  At  the  tune 
that  this  agreement  between  Spencer  and  the  defendants  was  made, 
Spencer  drew  up  and  handed  to  plaintiff  the  following  letter: 

"New  York,  October  5th,  1887. 

"Mj  dear  Sir:  Havhig  now  completed  my  arrangements  wtth  IseUn,  Neeser 
&  Ck>.,  a»  agreed  between  you  and  me,  I  desire  to  define  our  relations,  so  tbat 
tiiere  may  be  no  misunderstanding.  I  understand  tbat  I  engage  your  services 
to  seU  the  corsets  made  by  Grottr  Bros.,  and  such  other  oorsets  as  may  be 
added,  if  any,  at  a  salary  of  three  thousand  dollars  a  year,  to  beg^  Oct  1st. 
'87,  and  to  be  paid  as  wanted  by  you,  through  each  month  one-twdfth  pan. 
I  also  agree  to  pay  your  traveling  expenses  in  so  selling.  Such  arrangement 
to  continue  untU  Oct  1st,  '88.  The  matter  of  the  woolen  business  yon  control 
vriU  be  made  the  subject  of  another  agreement,  to  be  arranged  to  your  satis- 
faction, on  exhibition  of  the  sample,  whidi  I  understand  can  be  seen  in  a 
few  day?.    Yours,  respectfully,  Chas.  H.  Spenser. 

"R.  V.  Johnson,  Esq." 

On  receipt  of  this  letter  the  plaintiff  went  immediately  to  the 
defendant  John  S.  Crotty,  with  whom  he  had  made  the  arrangement 
for  employment,  and  asked  him  what  it  was  for, — ^whether  he  was 
his  (Crotty's)  employe  or  Spencer's.  Defendant  answered  that  the 
plaintiff  was  his  employe,  and  was  to  receive  the  money  from  him, 
and  the  letter  was  only  a  mere  matter  of  form;  that  Spencer  was 
acting  as  defendant's  agent  in  that  respect.  Plaintiff  then  said,  1 
will  acknowledge  it,"  and  defendant  replied,  '^f  you  like.**  Plain- 
tiff then  wrote  to  Spenoer  as  follows: 

"New  York,  Oct.  8th,  1887. 

"Charles  H.  Spencer,  Esq.— My  dear  Sir:  Replying^  to  your  letter  of  Oct 
6th,  containing  the  details  of  your  proposed  arrangement  for  the  current  year, 
I  have  to  say  that  I  accept  its  provisions  as  there  detailed. 

"Yours,  very  truly,  R.  V.  Johnson." 

It  is  upon  these  writings,  which,  upon  their  face,  appear  to  con- 
stitute a  contract  between  Spencer  and  the  plaintiff  for  the  services 
now  sued  for,  that  the  defendants  base  their  contention  that  the 
plaintiff  was  never  in  their  service,  but  was  the  employe  of  Spen- 
cer. The  referee,  after  hearing  the  testimony  of*  Spencer,  of  the 
plaintiff,  and  of  John  S.  Grotty,  (who  conducted  all  the  negotiations 
for  his  firm,  the  defendants,)  these  three  persons  being  the  only 
witnesses,  and  after  considering  all  the  correspondence  of  the  par- 
ties, has  found,  upon  what  appears  to  us  to  be  entirely  satisfactorv 
evidence,  that  the  above  writinp:8  were  in  effect  but  matters  of  form 
on  Spencer's  part,  and  in  no  wise  affected  the  agreement  of  employ- 
ment, the  terms  of  which  had  been  fixed  between  the  plaintiff  and 
defendants  before  Spencer  came  into  the  negotiations,  and  pursuant 
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to  whidi  iervioen  of  plaintiff  were  rendered  directly  to,  and  for  the 
benefit  oty  defendants.  From  the  beginning  of  the  services,  defend- 
ants paid  the  plaintiff's  salary  directly,  and  gave  him  direct  orders, 
and  only  refused  to  pay  his  last  two  months'  salary  upon  the  ground 
of  the  failure  of  Spencer  to  perform  some  part  of  Ms  agreement  with 
thein,  and  not  for  any  cause  within  the  control  of  the  plaintiff.  It 
is  not  necessary  to  go  into  a  review  of  all  the  evidence  in  the  case 
to  point  out  upon  what  testimony  or  facts  the  referee  might  with 
justice  have  relied  in  sustaining  the  plaintiff's  contention.  There  is, 
of  course,  room  for  a  difference  of  opinion  in  the  case,  based  upon  the 
letters  of  the  plaiutiff  to  the  defendants,  written  in  the  course  of 
the  business,  in  which  his  attitude  is  that  of  representing  Iselin, 
IsFeeser  &  Go.,  and  not  the  defendants;  also  upon  the  circumstance 
that  prior  to  tiiis  action  he  had  brought  suit  against  Spencer  for 
the  same  daim,  and  demanded  it.  But  none  of  t£ese  circumstances 
were  conclusive,  and,  after  a  perusal  of  the  testimony,  it  is  not 
I)08sible  to  say  that  the  pr^onderance  of  evidence  is  with  the  de- 
fendants. On  the  contrary,  the  whole  case  is  convincing  that  the 
plaintiff,  selected  by  the  defendants  for  the  express  purj^se  of  sell- 
ing their  goods,  and  induced  to  leave  his  then  employment  with 
another  firm  in  the  same  line  of  business  in  order  to  serve  them,  had 
no  intention  of  becoming  the  employe  of  Spencer,  (who  was  himself 
actually  at  that  time  an  employe  of  Iselin,  Neeser  &  Co.,)  but  that 
be  accepted  in  good  faith  the  explanation  of  defendants  that  Spen- 
cer acted  as  their  agent  in  proposing  the  writing  to  which  he  as- 
sented. And  as  to  the  conflict  between  the  plaintiff  and  Mr.  Crotty 
on  the  question  as  to  whether  the  latter  made  any  such  representa- 
tion, this  must  be  decided  according  to  the  reliance  we  are  inclined 
ta  place  upon  the  recollection  of  the  witnesses.  The  probabilities 
are  that  the  plaintiff,  to  whom  such  a  written  proposal  was  present- 
ed, would  make  some  inquiry  of  the  defendants  before  wholly  aban- 
doning his  arrangement  with  them,  and  taking  service  under  a  third 
party,  and  that  his  memory  as  to  what  assurance  was  made  him 
at  that  time  would  be  more  tenacious  than  defendants',  to  whom 
at  that  period  the  question  must  have  seemed  of  less  importance 
than  it  did  to  plaintiff,  for  defendants  were  bound,  even  by  their 
arrangement  with  Spencer,  to  pay  the  plaintiff's  salary  in  full,  be- 
sides their  commissions  to  Iselin,  Neeser  &  Co.,  and  whether  they 
gave  plaintiff  verbal  a^ssurance  that  he  was  their  salesman,  and  not 
Spencer's,  might  have  seemed  at  that  time  a  matter  of  no  moment. 
We  think,  therefore,  that  the  referee  did  not  err  in  his  conclusions, 
and  that  the  judgment  must  be  affirmed. 

The  only  exceptions  ar^ied  upon  the  brief  are  two  in  number. 
One  is  to  the  refusal  to  permit  plaintiff  to  answer  upon  cross-exam- 
ination the  question  whether  he  rolled  in  this  action  upon  a  direct 
agreement  between  him  and  Mr.  Crotty.  This  question  was  im- 
proper, as  callinjGT  for  no  fact,  but  the  opinion  of  the  witness  as  to 
the  legfll  basis  of  his  claim;  as  the  appellant  arp^ues,  "to  press  the 
witness  upon  that  point,  and  ascertain  whether  he  really  made  any 
spriouR  claim  upon  a  direct  oral  afireement,  or  whether  he  abandoned 
the  pretense,  and  relied  upon  the  Johnson-Spencer  agreement  and 
the  Spencer-Crotty  agreements  to  make  out  a  case  under  Lawrence 
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v.  Fox."  It  is  also  urged  that  ft  was  important,  in  case 
should  be  made  to  rest  the  case  upon  the  Johnson-Spence 
SLS  an  agreement  with  Spencer  as  the  agent  of  the  defei 
the  opinion  of  the  witness  as  to  whether  he  relied  uj 
agreement  or  not  would  not  have  affected  the  defendant's 
upon  an  J  such  claim. 

Error  is  charged  in  excluding  the  evidence  of  the  defc 
his  reasons  for  stopping  his  payments  of  salary  to  the  ^ 
was  immaterial,  because  it  was  not  Intended  to  show  ai 
agreement  by  plaintiff,  but  a  breach  of  agreement  betw 
and  the  defendants.  If  plaintiff  was  the  employe  of  Spei 
of  defendants,  it  was  not  necessary  to  give  any  reason  : 
the  payments.  If  he  was  the  employe  of  defendants  he 
f ected  by  the  defaults  of  Spencer.  The  findings  and  Judgi 
established  that  he  was  defendants'  employe,  the  ezdi 
evidence  worked  them  no  harm. 

The  judgment  must  be  affirmed,  with  costs.    All  concu 


MONELL  ▼.  DOUGLASS. 
(Common  Pleas  of  New  York  Oity  and  Oounty,  General  Term.   A 

h  Rb8  Judicata— Reybrbal  of  Judombnt. 

Where,  on  appeal  to  the  court  of  common  pleas  from  a  jm 
geuei*al  term  of  the  city  court,  it  is  decided  that  the  facts  p 
constitute  a  cause  of  action,  it  is  error,  in  the  absence  of  a 
refuse  to  dismiss  the  complaint  on  motion  of  defendant,  ma< 
evidence  is  adduced  on  second  triaL 

2l  Caubb  of  Action  not  Pleaded— Litigation— Effbot. 

A  judgment  on  a  cause  of  action  not  aUeged  in  the  co: 
roneous,  though  the  facts  litigated  and  determined  support 
when  defendant  protests  against  the  litigation  of  the  cause 
pleaded  by  objecting  to  the  evidence  offered  to  support 
dismiss  because  of  insufficient  evidence,  and  by  requesting 
charge  that  the  jury  are  not  at  liberty  to  find  for  plaintiff  os 
action  other  than  the  one  pleaded. 

Appeal  from  city  court,  general  term. 

Action  by  Mary  Monell  against  Margaret  K,  Douglas 
damages  for  an  alleged  breach  of  covenant  against  ii 
contained  in  a  deed.     From  a  judgment  of  the  general 
city  court  affirming  a  judgment  entered  on  the  verdict 
favor  of  plaintiff,  defendant  appeals.     Reversed. 

For  report  of  decision  on  prior  appeal,  see  17  N.  Y.  Sn 

Argued  before  DALY,  O.  J.,  and  BISCHOFF  and  PRY 

Eenneson,  Grain  &  Ailing,  (Thaddens  D.  Eenneson, 
for  appellant. 
George  W.  Wilson,  for  respondent. 

BISCHOFF,  J.     The  complaint  averred  the  execut 
livery  of  a  deed  by  defendant  to  plaintiff  for  the  convey 
property,  and  the  grantor's  covenant  against  incumbr 
than  arrears  of  taxes  and  two  certain  mortgages,  with 
interest  thereon;  and  that  at  the  time  of  the  conveyan( 
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been  begnn  In  the  supreme  eonrt  for  the  foredosnre  of  one  of 
mortgages,  in  which  notice  of  the  pendency  of  the  action  was 

filed.  It  farther  averred  that  to  secure  the  discontinuance 
le  foreclosure  action  and  the  cancellation  of  notice  of  its  pen- 
y  plaintiff  necessarily  expended  the  sum  of  f 76.25.  For  the 
80  allied  to  have  been  paid  by  her,  plaintiff  prayed  judgment 
Dst  defendant  The  answer  denied  each  of  the  material  allega- 
I  of  the  complaint,  except  such  as  referred  to  the  execution 
ddivery  of  the  deed,  and  the  covenant  against  incumbrances 
ein.  On  a  former  appeal  from  a  judgment  for  plaintiff,  this 
t,  holding  neither  the  foreclosure  action  nor  the  notice  of  its 
iency  to  have  constituted  incumbrances,  and  deciding  that 
itiff's  alleged  payment  was  voluntary,  (Hayes  v.  Nourse,  114  N. 
95,  22  N.  E.  Bep.  40,)  reversed  the  judgment,  and  directed  that 
w  trial  be  had,  (Monell  v.  Douglass,  [Com.  PL  N.  Y.]  17  N.  Y. 
>.  178.)  The  second  trial  again  resulted  in  a  judgment  for 
itiff,  from  which  an  appeal  was  also  taken  to  this  court,  and 
\ke  November,  1892,  general  term,  the  judgment  was  again  re- 
5d.  A  reargnment  of  this  last  appeal  was  directed  and  had. 
ching  scrutiny  of  the  record  only  serves  to  confinn  our  first 
■ession  that  the  judgment  must  be  reversed.     It  is  apparent 

after  this  court  had  on  the  former  appeal  determined  that 
facts  pleaded  did  not  constitute  a  cause  of  action,  it  was  the 

of  the  trial  court,  in  the  absence  of  amendment,  to  dismiss  the 
plaint;  and  its  refusal  so  to  do  when  thereunto  moved  by  de- 
ant's  counsel  at  the  opening  of  the  trial,  and  before  any  evi- 
e  was  adduced  for  either  party,  was  palpable  error.  Besx)ond- 
I  counsel  insists,  however,  that  if  facts  constituting  a  cause  of 
)n,  though  not  the  one  alleged  in  the  complaint,  be  litigated 
determined,  the  judgment  is  unassailable  if  the  facts  litigated 
determined  supported  the  recovery.  He  alludes  to  evidence 
tie  record  which  tends  to  show  that  some  time  before  the  exe- 
m  and  delivery  of  the  deed  defendant,  by  her  duly-authorized 
it,  orally  agreed,  in  consideration  of  the  payment  to  her  of  part 
le  purchase  money  before  the  time  contractually  appointed,  to 
burse  plaintiff  for  all  such  outlays  which  she  might  necessarily 
r  to  free  her  title  to  the  real  property  subsequently  conveyed 
er  from  all  objection.  The  contention  is  correct,  with  the  quali- 
ion  that  the  defeated  party  did  not  protest  against  the  litiga- 

of  a  cause  of  action  other  than  the  one  pleaded.  Knapp  v. 
»n,  96  N.  Y.  284;  Fallen  v.  Lawler,  102  N.  Y.  228,  6  N.  E.  Rep. 

WiUiams  v.  Insurance  Co,,  57  N.  Y.  274;  Tyng  v.  Warehouse 
58  N.  Y.  308.  But  defendant  did  protest  The  evidence  of 
alleged  oral  agreement  is  to  be  found  in  the  testimony  of  plain- 
\  witness  Hibbard.  This  testimony  was  specifically  objected 
>y  defendant's  counsel.  Furthermore,  counsel  moved  the  dis- 
lal  of  the  complaint  when  plaintiff  rested,  and  again  when  the 
oduction  of  evidence  was  closed  on  both  sides,  each  time  ur- 
l  as  the  ground  for  the  motion  that  the  cause  of  action  was 
established  by  the  evidence.  Then,  again,  he  distinctly  re- 
sted the  trial  court  to  charge  that  the  jury  were  not  at  liberty 
ind  for  plaintiff  upon  any  cause  of  action  other  than  the  one 
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alleged  In  the  complaint,  which  request  was  refused,  and  exception 
taken  to  the  refused.  No  amendment  of  the  complaint  was  applied 
for  on  the  trial,  and,  indeed,  it  would  have  been  error  to  have 
granted  it  against  defendant's  objection  if  the  amendment,  in  effect, 
was  intended  to  substitute  another  cause  of  action  for  the  one  plead- 
ed. Romevn  v.  Sickles,  108  N.  Y.  650,  15  N.  E.  Bep.  698;  BavHes' 
Code  PI.  321  et  seq.  We  are  constrained,  therefore,  to  hold  that  there 
was  a  total  failure  of  proof  of  the  cause  of  action  alleged,  (Code 
CivH  Proc.  §  541;  Arnold  v.  AngeU,  62  N.  Y.  508;  Southwick  v. 
Bank,  84  N.  Y.  420;  Shrlmpton  v.  Dworsky,  [Com.  PI.  N.  Y.]  21  N,  Y. 
Supp.  461;)  and  that  the  trial  court  erred  in  its  refusal  of  the  sev- 
eral motions  for  dismissal  of  the  complaint,  and  again  in  refusing 
to  charge  the  jury  as  requested  by  defendant's  counsel.  Tlie  judg- 
ment is  reversed,  with  costs  to  appellant  to  abide  the  event.  AU 
concur. 


CENTRAL  GAS  &  ELECTRIC  FIXTURE  CO.  v.  KOHN. 

(Common  Pleas  of  New  York  City  and  County,  Qeueral  Term.   April  3,  ISOa.) 

1.  Practice— Epfbct  of  Motion  to  Dismiss  Complaint. 

Where  a  motion  to  dUmiBs  the  complaint,  made  at  the  cloee  of  platntlfTa 
evidence,  Is  denied,  and  defendant  rests  without  adducing  further  evidence 
or  requesting  submission  of  tlve  cose  to  the  jury,  he  thereby  concedes  that 
the  evldenco  offered  by  the  plaLutiff  is  true,  and  that  only  questions  of 
law  are  involved,  and  a  verdict  directed  for  plaintiff  wiU  not  be  disturbed 
on  appeal. 

9.    GUATIANTY— COMPLTAHCB  BY  GuARANTEB. 

In  an  action  on  a  written  guaranty  of  an  account  for  work  done  by 
plaintiff  for  one  C,  It  appeared  that  aU  the  work  had  been  done,  ezc^t  to 
tlie  value  of  ^21,  but  a  substantial  part  of  It  was  not  done  untU  after  the 
time  fixed  In  the  contract;  that  the  delay  was  the  fault  of  C;  and  that  he 
was  only  nominally  the  person  Interested  in  the  work,  acting  under  direc- 
tion of  defendant,  who  supplied  the  means,  and  was  the  real  party  hi 
interest.  Held,  that  the  consult  of  C.  to  performance  by  plaintiff  after  the 
time  fixed  In  the  contract  extended  defendant's  liability  on  his  contract  of 
guaranty. 
8.  Bamb— Excessive  Judgmknt. 

Where  in  such  action  no  claim  is  made  in  the  answer  or  on  the  trial  for 
a  deduction  of  the  \mpaid  consideration  for  the  guaranty,  a  judgment  tor 
the  full  amount  due  on  the  ccmtnict  is  not  excessive. 

4  Affbalablb  Orders— Gbiheral  Terms  op  New  York  City  Court. 

An  order  of  the  general  term  of  the  New  York  city  court,  affirming  a 
judgment  of  tiiat  court,  is  not  appealable.  Whitfield  v.  Railrcad  Co.,  10 
N.  Y.  Supp.  106,  followed. 

Appeal  from  city  conrt,  general  term. 

Action  by  tlie  Central  Gas  &  Electric  Fixture  Company  against 
August  Kohn  on  a  written  guaranty.  From  a  judgment  of  the  gen- 
eral term  of  the  city  court,  (20  N.  Y.  Supp.  884,)  affirming  a  judg- 
ment entered  on  a  verdict  for  plaintiff  by  direction  of  the  court,  and 
from  an  order  of  affirmance  of  said  general  term  on  which  its  jodg 
ment  was  entered,  defendant  appeals.  Appeal  from  order  of  affirm- 
ance dismissed.    Apx)eal  from  judgment  a£^*med. 

Argued  before  BOOKSTAVER,  R  J.,  and  BISCHOFP  and 
PRYOR,  JJ. 
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Wm.  J.  lippmann,  for  appellant 

Birdseje,  Clojd  &  Bayliss,  (Benjamui  H.  Bayliss,  of  counael,)  for 
resx)ondent. 

BI6CH0FF,  J.  In  BO  f ar  afi  this  appeal  purports  to  be  from  an  or- 
der of  affirmance  of  the  general  term  of  the  court  below,  it  must  be 
dismissed,  the  order,  as  such,  not  being  appealable.  Whitfield  v. 
Bailroad  Co.,  (Com.  PL  K  Y.)  10  N.  Y.  Supp.  106.  On  April  15,  1891, 
plaintiff  agreed  with  one  Carey,  in  writing,  to  supply  certain  build- 
ings then  in  process  of  construction,  with  gas  fixtures  of  the  value  of 
f  1,350,  and  to  have  them  in  place  by  the  1st  day  of  May  following. 
On  April  16th,  defendant,  in  consideration  of  the  sum  of  $110  there- 
after to  be  i)aid  him,  und^  his  hand  and  seal,  guarantied  Carey's  pay- 
ment for  the  fixtures  when  they  were  hung  as  stated  in  plaintiff's 
agreement  with  Carey.  Thereafter  this  action  was  brought  upon 
the  guaranty,  the  complaint  alleging  performance  by  plaintiff  of  its 
agreement  with  Carey,  and  that  the  latter  had  failed  to  pay  the  sum 
agreed.  The  answer  denied  these  allegations.  On  the  trial  it 
abundantly  appeared  from  i^atntiff's  direct  evidence  that  all  the  fix- 
tures wete  supplied  and  hung  except  to  Hie  value  of  f  21,  and  that 
both  Carey  and  defendant  had  failed  to  pay  the  sum  agreed  after 
due  demand.  It  also  appeared  that  a  substantial  part  of  the  work 
in  hanging  the  fixtures  was  not  done  until  a  considerable  time  after 
May  1st,  but  in  respect  to  this  it  further  appeared  that  the  delaj^  was 
exclusively  due  to  the  fact  that  the  buildings  were  not  sooner  in  fit 
condition  to  enable  plaintiff  to  annex  the  fixtures.  Carey's  testi- 
mony, which  was  adduced  as  part  of  plaintiff's  case,  also  tended  to 
show  that  he  was  only  nominally  the  person  interested  in  the  erection 
and  completion  of  the  buildings;  that  he  was  acting  under  the  direc- 
tion of  defendant,  who  supplied  the  money  required  for  labor  and 
materials;  and  that  the  latter  was  the  rei^  party  In  interest  under 
plaintiifs  agreement  to  supply  the  fixtures.  Defendant,  maintain- 
ing that  because  plaintiff  had  not  performed  its  agreement  with  Car^ 
to  hang  the  fixtures  by  May  1st,  and  that  his  guaranty  was  condi- 
tioned upon  plaintiff's  performance  at  the  time  stated,  claimed  to 
be  discharged  from  liability,  and  moved  the  dismissal  of  the  com- 
plaint This  motion  was  denied,  and  defendant  then  rested  without 
adducing  further  evidence  on  his  behalf,  or  requesting  submission  of 
the  case  to  tihe  jury.  The  trial  court  thereupon  directed  a  verdict 
for  plaintiff  for  f  1,350,  less  ?21,  with  interest,  to  which  defendant 
excepted. 

We  can  conceive  of  no  ground  upon  which  the  disposition  of  the 
case  by  the  court  below  may  be  justly  assailed.  Substantial  per- 
formance of  its  agreement  was  all  that  was  required  of  plaintiff,  to 
enable  it  to  recover  against  Carey,  (Flaherty  v.  Miner,  123  N.  Y.  382, 
388,  25  N.  E.  Rep.  418.)  and  the  motion  for  dismissal  of  the  com- 
plaint without  asking  that  the  facts  be  submitted  to  the  jury  con- 
-ceded  the  evidence  to  be  true,  and  that  only  questions  of  law  were 
involved.  Such  a  motion  authorizes  the  court  to  find  aU  the  facts  of 
which  there  is  any  evidence,  and  for  the  purpose  of  this  appeal  we 
are  compelled  to  assume  that  the  trial  court  did  find  that  plaintiff 
bail  substantially  fulfilled  its  contract  with  Carey,  that  the  delay  was   • 
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owing  to  Carey's  neglect  to  have  the  bnlldings  in  fit  condii 
the  matter  oi  the  completion  of  the  buildings  Carey  acted 
resentative  of  defendant^  and  that  plaintiff's  performance 
ment  to  supply  and  hang  the  fixtures  subsequent  to  May  1 
defendant's  knowledge  and  consent.  Winchell  v.  Hicks,  1 
565;  Collins  v.  Bums,  63  N.  Y.  1;  Ormes  v.  Dauchy,  82 
Dillon  V.  Cockroft,  90  N.  Y.  649;  Provost  v.  McEncroe,  10 
6  N.  E.  Rep.  795. 

A  guarantor  or  surety  may  limit  his  liability  as  such  I 
conditions  he  may  see  fit  to  impose,  and,  however  immi 
may  appear  to  be^  noncompliance  with  them  will  preclude 
him.  Benjamin  v.  Rogers,  126  N.  Y.  60,  70,  26  N.  E.  Rq 
undertaking  is  strictissimi  juris,  and  cannot  be  extended 
fair  import  of  its  language,  (Henry  McShane  Co.  v.  Pa 
PI.  N,  Y.]  20  N.  Y.  Supp.  679;)  and  for  the  purposes  of 
we  may  assume  that  the  true  interpretation  of  defendani 
is  as  contended  by  him,  and  that  pursuant  to  its  terms 
to  be  held  for  Carey's  default  in  payment^  unless  the  lai 
ment  with  plaintiff  was  fully  performed  by  it  on  May  Isl 
ing  the  case,  in  the  absence  of  the  guarantor's  consent  to 
performance,  it  was  unquestionably  plaintiff's  duty,  when 
vented  from  performance  within  the  time  agreed  by  Care 
nate  its  agreement  with  him,  and  to  con£ie  its  claim 
guarantor  to  the  damages  thus  far  sustained.  Hunt  y.  R< 
Y.  691,  696.  The  case  cited  waB  an  action  brought  to  enf 
bility  of  the  guarantor  for  performance  of  a  contract  to  d 
work  on  certain  houses.  The  work  was  to  have  been  do 
ber  15,  1861,  but  was  not  so  done  owing  to  the  failure  o 
ley,  for  whom  it  was  to  be  done,  to  furnish  the  materu 
therefor.  The  defendant  had  guarantied  Crossley's  fulfill 
contract,  and,  aftw  October  15th,  gave  notice  to  plaintiff 
work  was  not  completed  by  November  1st,  he  would  nol 
sible  as  guarantor  therefor.  Plaintiffs  recovered  judgm 
reversing  it  the  court  of  appeals  says: 

"By  the  terms  of  the  original  contract  the  work  was  to  have 
October  15th.  If  not  performed  at  this  time  the  defendant,  hi 
terfered  In  the  transaction  or  consented  to  an  extension  of  the 
have  been  entitled  to  have  the  matter  closed.  If  the  delay  ha< 
to  the  default  of  the  plaintiffs,  the  defendant  would  have  bee 
If  it  was  caused  by  Grossley,  he  had  been  guilty  of  a  breach 
f  endant  would  have  been  entitled  to  insist  upon  the  contract  bein 
and  on  such  termination  would  have  been  liable  as  guarantor 
done  up  to  that  time,  and  for  the  damages  sustained  by  the  ph 
being  aUowed  to  complete  the  job."  McKecknie  v.  Ward,  58  N 
Emery  v.  Baltz,  04  N.  Y.  408.  414. 

In  Hunt  V.  Roberts,  the  judgment  against  the  guarao 
versed,  ui>on  the  ground  that  his  consent  to  plaintiff's  ] 
after  Crossley's  breach  was  expressly  limited  to  performs 
vember  lat,  and  that  the  recovery  included  damages  susi 
that  time.  Examining  the  question  of  the  effect  of  the 
notice  the  court  says: 

"We  think  that  the  extension  left  the  parties  in  the  same  pc 
Ist  of  November  in  which  they  would  otherwise  have  been  oi 
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October,  and  that  it  did  not  operate  as  an  extension  of  the  goaranty  in- 
definitely  to  such  time  as  might  be  necessary  to  complete  the  work,  and  that 
the  defendant  had  the  right  to  insist  that  his  liability  as  guarantor  should 
be  limited  to  the  debt  and  damages  which  the  plaintiffs  were  entitled  to 
daim  as  of  the  day  specified  in  their  notice;*' 

— ^Thus  snBtaining  the  proi>o8ition  required  to  support  the  judgment 
in  the  case  at  bar,  that  the  waiver  of  plaintifTs  nonperformance  at 
the  time  originally  appointed,  and  his  consent  to  plaintiffs  future  per- 
fc»nnance,  had  the  effect  of  extending  defendant's  liability  upon  his 
goaranty  to  the  damage  which  plaintiff  sustained  from  Carey's  fur- 
ther default. 

EquaUy  untenable  is  defendant's  claim  that  the  judgment  is  ex- 
cessive because  he  was  not  allowed  oat  of  the  amount  which  plain- 
tiff was  held  entitled  to  recover  the  sum  promised  to  be  paid  him  in 
consideration  of  his  guaranty.  No  such  claim  was  made  by  answer, 
nor  was  it  suggested  on  the  trial. 

We  have  examined  each  of  the  remaining  grounds  of  alleged  error, 
and  pronounce  them  of  no  gravity.  The  judgment  should  be  affirmed, 
with  costs.    All  concur. 


BRASSINGTON  v.  ROHRS  et  bL  1 
(Common  Pleas  of  New  York  City  and  County,  General  Term.    Aprfl  3,  1883.) 

1.  Practicb — Demurrer  to  Answer  after  Notice  of  Trtal. 

Though  both  parties  have  noticed  a  case  for  trial,  plaintiff,  within  the 
time  allowed  by  law,  may  demur  to  the  answer.  20  N.  Y.  Supp.  659, 
affirmed. 

Sl  Same— Motion  to  Strike  Answer  after  Notice  of  Trial. 

The  right  to  move  to  strilce  out  part  of  an  answer  as  sham  is  unaffected 
by  notices  of  trial  by  both  parties,  given  before  the  expiration  of  the 
time  within  which  sudi  motion  may  be  made. 

8.  Same— Sepahate  Defense— What  Constitcteb. 

In  an  action  on  a  note  one  defendant,  in  his  answer,  denied  that  plaintiff 
was  the  holder  of  the  note,  and  averred  that  the  payee,  the  other  defend- 
ant, was  stiU  the  owner;  and  "for  a  further  defense"  he  aUeged  that  the 
note  was  given  to  the  payee  for  accommodation -only,  and  he  never  re- 
ceived any  consideration  therefor.  Held,  that  the  answer  contained  two 
separate  defenses,  though  they  were  not  numbered,  and  a  demurrer  to 
the  second  defense  might  properly  be  sustained. 

4.  Sham  Answer- What  Constitutes. 

In  such  action  the  payee,  one  of  the  defendants,  deposed  that  for  value 
received  and  before  its  maturity  he  indorsed  and  transferred  the  note  in 
suit  to  plaintiff :  that  it  was  not  made  for  accommodation,  but  given  to  him 
by  the  maker  in  payment  of  an  indebtedness  for  labor;  that  he  was  in- 
debted to  plaintiff  for  material  supplied  him  in  doing  such  worlc,  and  also 
received  some  cash  at  the  time  of  indorsing  the  note.  No  reply  to  the 
affidavit  was  made  by  tlie  other  defendant  Held,  that  the  answer  of  the 
malccr  denying  that  plaintiff  was  the  owner,  and  averring  that  the  payee 
was  still  the  owner,  was  properly  stricken  out  as  sham. 

6l  Costs— Interlocutory  Judgment. 

Under  Code  avil  Proc.  §§  3232,  3233,  costs  may  be  taxed  and  included 
in  an  interlocutory  Judgment  sustaining  a  demurrer,  and  execution  be 
awarded  for  their  collection  thereby. 

Appeal  from  city  court,  general  term. 

Action  by  Jolin  D.  Brassington  against  Frederick  Eohrs  (im- 
pleaded with  Charles  Nylin)  on  a  promissory  note  executed  by 
Bohrs  to  Nylin,  and  by  the  latter  transferred  to  plaintiff.    From 

>  For  opinion  on  taxation  of  costs,  see  22  N.  Y.  Supp.  1058. 
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a  Judgment  of  the  general  term,  (20  N.  Y.  Supp.  659,  990,)  affirming 
a  judgment  sustaiMng  a  demurrer  to  part  of  the  answer,  denying  a 
motion  to  vacate  said  judgment,  and  affirming  an  order  striking 
out  defendant's  answer  as  sham,  the  latter  appc^s.    Affirmed. 

The  action  was  commenced  in  the  city  comi;  <m  July  19,  1802,  to  recover 
upon  a  promissory  note  for  $300,  dated  February  27,  1892,  at  three  months, 
made  by  the  defendant  Rohrs  to  the  order  of  the  defendant  NyUn,  and  In- 
dorsed and  delivered  by  the  latter  to  the  plaintiff.  Defendant  Rohrs  answereil 
separately  as  foUows:  "Defendant  denies  upon  Information  and  belief  that 
the  plaintiff  is  the  holder  of  said  note  for  value,  but  avers  that  defendant 
Nylin  is  stiU  the  owner  thereof.  For  a  further  defense  this  defendant  aUeges 
that  said  note  was  gLv&a.  to  said  Nylin  for  accommodation  only,  and  defend- 
ant never  received  any  consideration  for  the  same.*'  The  answer  was  served 
on  August  3,  1892,  and  the  plaintiff  immediately  noticed  the  issue  of  fact  for 
trial  for  the  first  Monday  of  October  following.  The  defendant  thereupon 
served  cross  notice  of  trial  for  the  same  term.  On  August  15,  1892,  tlie 
plaintiff  served  a  demurrer  as  foUows:  "The  plaintiff  herein  demurs  to  the 
second  defense  contained  in  the  answer  of  the  defendant  Frederick  lUriu^ 
to  wit,  'For  a  further  defense  this  defendant  alleges  that  said  note  was  givei 
to  said  Nylin  for  accommodation  only,  and  defendant  never  received  any  con- 
sideration for  the  same,'  on  the  ground  that  it  is  insufficient  in  law  npoii  the 
face  thereof."  The  demurrer  was  brought  on  for  argument,  and  sustained, 
notwithstanding  defendant's  preliminary  objection  that  the  cause  had  been 
so  noticed  for  trial  as  above.  After  the  plaintiff  obtained  Judgment  upon  his 
demurrer  to  the  def^idant's  second  defense,  he  moved  to  strike  out  the  rest 
of  the  answer  as  sham.  The  defendant  again  interposed  as  an  objection  the 
original  notice  of  trial,  but  tliis  objection  was  overruled,  and  the  order  granted. 
The  defendant  subsequently  moved  to  set  aside  the  Judgment  on  the  demnrrer 
as  irregular.    This  was  denied. 

Argued  before  DALY,  C.  J.,  and  BISCHOPF  and  PEYOR,  JJ. 

Henry  Wehle,  for  appellant. 
Charles  J.  Hardy,  for  respondent 

DALY,  G.  J.  The  defendant's  principal  grieyance  seems  to  be 
that,  after  both  parties  had  noticed  the  cause  for  trial  upon  the 
answer  served,  the  plaintiff  disregarded  such  notice  on  his  own  part, 
as  well  as  his  advel'sary's,  and  proceeded  to  demur  to  one  portion 
of  the  answer,  and,  after  obtaining  judgment  in  his  favor  as  to 
that,  moved  to  strike  out  the  rest  of  the  answer  as  sham,  and  so 
disposed  of  the  whole  defense  before  the  term  for  which  the  case 
was  originally  noticed.  It  seems  to  be  clear  under  the  authorities 
that  the  plaintiff  might  disregard  his  own  notice  of  trial  and  his 
adversary's,  and  demur  to  the  latter's  answer  if  such  demurrer  were 
served  in  time.  It  has  been  held  that  a  plaintiff  might  serve  an 
amended  complaint  within  the  time  allowed  for  amendment,  of 
course,  notwithstanding  that  he  and  his  adversary  had  exchanj^ 
notices  of  trial  upon  a  demurrer  to  the  original  complaint,  (Clifton 
V.  Brown,  2  Civil  Proc.  R.  44,)  and  that  a  defendant  might  serve  an 
amended  answer  within  the  time  allowed  by  law,  notwithstanding 
both  parties  had  noticed  for  trial  the  issues  raised  by  the  first  an- 
swer, (Duyckinck  v.  Railroad  Co.,  5  Civil  Proc.  R.  22.)  There  is  abso- 
lutely no  difference  in  principle  between  these  cases  and  the  one 
before  us.  Here  the  plaintiff  demurred  to  the  answer  within  the 
time  allowed  by  law,  and  the  notices  of  trial  must  be  deemed  to 
have  been  given  and  received  in  subjection  to  the  exercise  of  aneh 
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a  right  as  well  as  the  right  to  amend.  The  same  reasoning  upholds 
the  practice  of  the  plaintiff  in  moving  to  strike  out  the  remaining 
portion  of  the  answer  as  sham.  The  right  to  make  such  a  motion  must 
be  deemed  to  be  unaffected  by  a  notice  of  trial  given  or  received 
before  the  expiration  of  the  time  limited  for  the  exercise  of  the 
right.  The  city  court  was,  therefore,  justified  in  disregarding  the 
objections  to  proceedings  upon  the  demurrer  or  upon  the  motion, 
such  objections  being  founded  solely  upon  the  prior  notice  of  trial. 

The  plaintiff's  demurrer  to  the  second  defense  contained  in  the 
answer  was  properly  sustained.  The  defendant's  contention  is  that 
the  matter  demurred  to  did  not  constitute  a  sexwurate  defense,  but 
the  matter  is  described  in  the  answer  as  ^'a  further  defense,"  and  the 
fact  that  the  defendant  has  not  separately  numbered  it  Is  not  con- 
trolling ui>on  his  adversary.  His  failure  to  comply  with  the  Code 
in  that  respect  cannot  be  urged  in  his  own  favor.  While  the  words 
^*for  a  further  defense"  are  not  controlling  where  the  matter  it 
precedes  is  not  in  fact  a  separate  defense,  (Thompson  v.  Kearney, 
14  Daly,  342,)  yet  here  there  can  be  no  doubt  on  the  subject  The 
first  defense  is  a  denial  that  the  plaintiff  is  the  holder  of  the  note 
for  value,  and  an  averment  that  the  defendant  Nylin  is  still  the 
owner  thereof.  The  second  defense  is  that  the  note  was  given  to 
Nylin  for  acconmiodation  only,  without  consideration.  The  latter 
is  new  matter,  set  up  as  a  defense,  and  is  wholly  separate  from  the 
denial  in  the  first  paragraph.  As  the  appellant  does  not  attempt 
in  his  brief  on  this  appeal  to  argue  that  the  matter  demurred  to 
constitutes  a  defense,  it  is  not  necessary  to  discuss  that  question. 
He  puts  his  sole  objection  to  the  judgment  on  the  ground  that  the 
matter  demurred  to  did  not  attempt  to  set  up  a  separate  defense, 
but  in  this  we  cannot  agree  with  him.  After  the  judgment  upon 
the  demurrer  had  disposed  of  part  of  the  answer,  the  remainder, 
which  denied  that  the  plaintiff  is  the  holder  of  the  note  for  value, 
and  averred  that  defendant  Nylin  was  still  the  owner  thereof,  was 
struck  out  as  sham  ux)on  an  affidavit  of  defendant  Nylin,  in  which 
he  deposes  that  he  did,  for  value  received  by  him  before  the  ma- 
turity of  the  note,  indorse  and  transfer  it  to  the  plaintiff;  that  the 
note  was  not  made  for  accommodation,  but  given  to  him  by  de- 
fendant Bohrs  in  payment  of  an  indebtedness  incurred  for  work 
in  stair  building,  which  he  had  done  for  defendant  Bohrs  on  build- 
ings on  Madison  avenue;  that  dei)onent  was  indebted  to  plaintiff 
for  material  supplied  him  in  doing  the  aforesaid  work  for  Bohrs, 
luid  also  received  some  cash  at  the  time  of  indorsing  and  delivering 
the  note.  It  therefore  appears  that  the  defendant's  answer  set 
up  matter  which  he  did  not  and  could  not  know  to  be  true  at 
the  time  that  the  answer  was  interposed,  viz.  that  the  indorsee, 
Nylin,  was  still  the  owner  of  the  note.  The  denial  that  the  plain- 
tiff was  the  '^holder  of  the  note  for  value"  does  not  deny  that  the 
plaintiff  was  the  holder  and  owner  of  the  note,  and  therefore  does 
not  put  in  issue  any  material  allegation  of  the  complaint.  Tlie 
affirmative  allegation  that  Nylin  is  still  the  owner  of  the  note  is 
conclusively  disproved  by  Nylin's  affida\it,  to  which  the  defendant 
Bohrs  made  no  reply.  After  the  entry  of  the  interlocutory  judj^nc^nt 
for  costs  ui>on  the  demurrer  the  defendant  moved  to  set  th,e  same 
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aside  on  the  ground  that  it  was  nnauthoiized.  No  irreg 
stated  in  the  order  to  show  cause,  but  the  affidavit  comj 
a  final  judgment  for  costs  had  been  entered,  which  wag 
be  irregular.  The  motion  was  denied.  The  judgment 
expressly  provides  that  it  is  an  interlocutory  judgment 
final  one.  Had  it  been  a  final  judgment,  it  would  have  ] 
the  recovery  of  the  demand  in  the  complaint.  The  obje 
to  be  that  costs  were  taxed  and  included  in  this  interlo( 
ment;  but  this  is  exactly  what  the  Code  allows.  Se 
Adams  v.  Ward,  60  How.  Pr.  288.  The  interlocutory  ju 
vldes  for  execution  for  the  collection  of  the  costs.  Thif 
thorized.  Code,  §§  779,  3233.  The  judgment  and  orde 
from  must  be  affirmed,  with  costs.    All  concur. 


PETERS  et  al.  v.  PETERS. 
(Oommon  Pleas  of  New  York  City  and  County,  General  Term. 

L  MoNBT  Had  and  Rbceived  —  Action  to  Rkcover  — When  'k 
In  an  action  by  the  husband  and  two  children  of  P.  agalnfi 
latter  to  recover  certain  money  found  on  the  person  of  P.  ^ 
committed  to  an  insane  asylum,  it  appeared  thiit  the  money 
defendant  by  the  commissioners  of  charities  on  his  agreem< 
for  the  benefit  of  his  mother.  The  evidence  for  plaintiffs  si 
years  before  the  trial  aU  the  chUdren  of  P.,  except  defendi 
deposit  their  earnings  with  her;  that  she  was  to  pay  out  < 
marriage  portion  to  each  child  on  marriage,  and  pay  the  fui 
of  any  child  who  died;  and  that,  after  giving  her  and  her  hus 
burial,  the  money  was  to  belong  to  the  depositors.  H^^ 
were  not  entitled  to  recover,  since  the  mother  has  an  interee 
and  the  children  will  be  entitled  only  to  the  balance  after  p; 
funeral  expenses  of  the  parents. 

2.  Same— Defense. 

As  defendant  received  the  money  from  the  custodians  ol 
person  and  the  property  found  on  it,  who  have  all  the 
bailees,  he  may  defend  in  his  mother's  right,  and  set  up  such 
mlKht  make. 

&  Samb — Evidence— Personal  Transactions  with  Insane  Pei 
In  such  action  it  was  error  to  oermit  plaintiffs  to  testify  j 
transactions  with  P. 

4  Same. 

In  such  case  the  complaint  aUeged  that  P.  was  committed 
for  the  insane,  being  of  unsound  mind,  and  so  far  deprived 
as  to  be  unfit  and  tmable  to  govern  herself  or  manage  her  i 
was  no  question  of  her  insanity  at  the  time  of  the  trial,  anc 
be  conceded  by  all.  Hdd,  that  the  fact  that  there  was  no  pi 
P.'s  insanity  did  not  render  the  evidence  of  plaintiffs  as  to 
transactions  admissible. 

Appeal  from  trial  term. 

Action  by  Nicholas  Peters,  John  Peters,  and  Peter  Pe 
Stephen  Peters  to  recover  certain  money  received  b^ 
from  the  commissioners  of  charities,  who  found  the  same 
son  of  his  mother  when  committed  to  the  City  Asylum 
sane  on  Blackwell's  island.  From  a  judgment  entered 
diet  of  a  jury  in  favor  of  plaintiffs,  and  from  an  order 
motion  for  a  new  trial,  defendant  appeals.    Reversed. 

Argued  before  DALY,  C.  J.,  and  BJSCHOFF  and  PR1 
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tiomas  F.  Byrne,  for  appellant 
uguat  P.  Wagener,  for  respondents. 

ALY,  C.  J.  The  plaintiff  ificholas  ia  the  husband,  and  the  plain- 
John  and  Peter  two  of  the  children,  of  Catharine  Peters,  who, 
November  13, 1887,  being  of  unsound  mind,  was  committed  to  the 
'  Asylum  for  the  Insane  on  Blackwell's  island.  She  had  at  that 
i  in  her  possession  the  sum  of  f  545.37,  which  the  commissioners 
harities  and  corrections  took  into  their  custody  upon  receiving 
into  the  asylum  under  their  charge,  and  which  they  subse- 
itly  delivered  to  the  defendant,  another  of  her  children,  upon 
agreement  with  them  to  keep  tiie  money  for  the  benefit  of  his 
her.  He  immediately  expended,  for  her  previous  expenses  at 
^mingdale  Asylum  and  other  necessary  charges,  f  146.91.  This 
on  was  subsequently  brought  to  recover  the  balance  in  his  hands, 
a  the  ground  that  it  was  the  property  of  the  plaintiffs,,  and 
evidence  to  sustain  their  claim  of  title  was  substantially  as  fol- 
i:  That  some  10  years  before  the  trial  all  the  children  of  Mrs. 
jrs,  with  the  exception  of  the  defendant,  agreed  to  deposit 
r  earnings  with  her,  and  that  she. was  to  pay  out  of  the  fund 
larriage  portion  to  each  child  upon  marriage,  and  to  pay  the 
jral  exi)enses  of  any  child  who  died;  and,  after  giving  her  and 
husband  a  decent  burial,  the  money  was  to  belong  to  the  de- 
tors.  This  account  of  the  agreement  is  given  by  John  Peters, 
of  the  plaintiffs,  and  is  not  contradicted  or  denied  by  the 
^rs,  and  stands  unquestioned  as  the  terms  of  the  trust  under 
ch  his  mother  received  the  fund.  It  appears,  therefore,  from 
plaintiffs'  own  case,  that  the  children  of  Mrs.  Peters  who  de- 
ted  the  money  with  her  are  not  entitled  to  it,  and  have  no  right 
ny  part  thereof  except  the  balance  left  after  paying,  at  least, 
funeral  expenses  of  their  father  and  mother,  and  to  which  bal- 
j  they  will  have  no  claim  until  after  the  death  of  their  parents. 
Iso  appears  that  Mrs.  Peters,  the  mother,  has  an  interest  in 
fund,  which  this  action  seems  to  wholly  overlook,  for,  if  the 
^ent  were  permitted  to  stand,  the  provision  for  the  payment  of 
funeral  expenses  would  be  completely  avoided.  It  is  said,  how- 
•,  that  the  defendant,  Stephen  Peters,  has  no  right  to  set  up  such 
fense  to  this  action,  but  this  position  is  untenable.  He  received 
fund  from  the  bailees  of  his  mother,  and  can  defend  in  her 
t.  As  she  was  insane  when  committed  to  Blackwell's  island, 
could  not  make  a  valid  agreement  of  bailment,  but  the  commis- 
ers  of  charities  and  corrections,  as  public  officers,  coming  into 
lession  of  the  fund  as  custodians  of  her  person  and  of  the  prop- 
found  upon  it,  have  all  the  obligations  of  bailees,  and  the  de- 
lant,  Stephen,  stands  in  a  position  somewhat  resembling  that 
receiptor,  and  is  entitled  to  the  same  defenses  against  claim- 
\  of  the  fund  as  are  available  to  the  public  officers  from  whom 
received  it.  Edw.  Bailm.  tit.  "Receiptors."  His  title  to  the 
ley  is  derived  by  or  through  or  from  Ms  mother,  an  insane  per- 
and  the  evidence  of  the  plaintiffs  as  to  personal  transactions 
1  her  should  not  have  been  received  against  him.  Code,  §  829. 
this  error  alone  the  judgment  would  have  to  be  reversed.    It 
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is  urged  by  the  plalntifls  that  there  was  no  proof  tiiat 
was  insane  at  the  time  of  the  trial.  The  complaint  < 
leged  that  she  was  committed  to  the  City  Asylum  for 
on  Blackwell's  island,  being  of  unsound  mind,  and  so  i 
of  her  reason  and  understanding  as  to  be  altogether  u 
able  to  govern  herself  or  to  manage  her  affairs,  and  i 
time  the  money  in  question  was  found  in  her  possesc 
rangement  of  mind  proved  or  admitted  to  exist  at  an; 
period  is  presumed  to  continue  until  disproved,  unless  1 
ment  was  accidental,  being  caused  by  the  violence  of  a 
Greenl.  Ev.  §  42.  But  there  was  no  question  of  her  ins 
time  of  the  trial.  It  seemed  to  be  conceded  on  all  sides,  j 
apparent  reason  why  the  evidence  of  transactions  wj 
admitted  against  the  defendant  was  that  he  did  not  ha' 
or  title  to  the  money,  and  therefore  could  not  derive 
or  title  from  or  through  her.  It  would  se^n  that  the  pi 
for  plaintiffs  to  pursue  would  be  to  have  a  new  trust^ 
appointed  in  place  of  the  mother,  who  has  become  ii 
from  acting;  but,  without  discussing  this  question  fi 
enough  to  say  that  upon  the  proofs,  and  for  the  error 
in  the  record,  this  judgment  cannot  possibly  be  sustai 
ment  rev«*8ed,  and  a  new  trial  ordered,  with  costs  to  i 
abide  the  event*    All  concur. 


TUHTON  V.  NBW  YORK  RBGOKDER  OO. 
(Common  Pleas  of  New  York  City  and  Countyt  General  t^rm.    i 

1.  LiBBL— Plbabikg— Iknubndo. 

The  publication  set  out  in  the  complaint  as  libelous  rea 
''Has  $8,500  of  the  bank's  money.  Savannah,  Ga.,  Sept.  16. 
[plaintiff]  *  *  *  has  left  the  dty  witii  18,500  of  the  B.  I 
Turton  drew  on  his  N.  Y.  firm  on  Monday  through  the  S.  1 
draft  was  not  honored.  Yesterday  the  N.  Y.  house  failed 
left  Savannah  on  Sunday  night,  and,  It  is  supposed,  we 
Held,  that  no  innuendo  w.is  necessary,  as  the  actionable  m 
publication  was  evident 

%,  Same— Ofinioit  Evidencs. 

A  question  asked  the  president  of  the  S.  Bank,  how  mud 
stated  in  the  article  was  true  or  false  to  his  knowledge,  was 
able,  as  calling  for  a  conclusion  of  the  witness. 

8.  Same— Instructions— Defining  Libel. 

Under  Pen  Code,  §  242,  defining  Ubd  as  matter  '^tliic 
pei-son  to  hatred,  etc.,  or  which  ''tends  to  cause"  a  person  t 
or  which  *'hiia  a  tendency"  to  injure  any  person,  an  instructic 
is  libelous  which  "tends  to  expose"  one  to  public  hatred,  etc 
though  it  is  not  within  the  letter  of  the  statute. 

4.  Same— Reckless  Publication. 

An  instruction  that  the  article  "was  published  wantonly,  r 
with  an  utter  disregard  to  whether  it  was  true  or  false,"  was 
it  appeared  that  the  matter  was  n^'elved  by  defendant's  te 
only  one  hour  before  it  had  to  be  I'oady  for  publication/  thj 
if  plaintiff's  firm  was  tn  trouble,  foimd  that  it  was,  and  wii 
quiries,  published  the  matter  as  ''an  interesting  feature  of  tib 

5.  Same— Defenses— Offer  to  Retract. 

An  offer  to  retract  is  not  avaUable  in  mitigation  of  dam 
unless  made  before  the  action  Is  commenced. 
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an— ExoBAiYX  Dakagbs. 

In  such  a  case,  there  haying  be^  no  refosal  to  publish  a  retraction  de- 
landed,  and  no  offense  beyond  the  oilBiual  publication,  a  verdict  for 
>,000  damages  is  excesslye. 

ypeBl  from  trial  term. 

;tion  by  John  Tarton  against  the  New  York  Beoorder  Com- 

\     From  a  judgment  in  favor  of  the  plaintiff,  entered  on  the 

&ct  of  a  jury  on  June  17,  1892,  for  f5,000  dainages,  defendant 

als.     Reversed  nnless  plaintiff  remit  damages. 

-gued  before  DALY,  O.  J.,  and  B00K8TAVEB  and  BISGHOFF, 

►chfort  &  Stayton,  for  appellant 
iwrence  E.  Embree,  for  respondent 

iliY,  C.  J.  The  action  was  brought  to  recover  damages  for 
publication  on  September  17,  1891,  of  the  following  article  in 
^ew  York  Becorder,  a  newspaper  published  in  the  city  of  New 
i: 

'^as  18,600  of  the  Bank's  Money.*' 

.vannah,  Qa.,  Sept.  16.  John  Turton,  a  weU-known  naval  stores  operator, 
Bft  the  dty  with  $8,500  of  the  Southern  Bank's  money.  Turton  drew  on 
ew  Yort:  firm  on  Monday  through  the  Sonthem  Bank,  and  the  draft  was 
onored.  Yesterday  the  New  York  house  failed.  Mr.  Turtcm  left  Savan- 
[>n  Sunday  night,  and  tt  Is  supposed  went  to  New  York.  He  has  been 
for  several  yeara" 

le  defense  set  np  was  that  the  general  commereial  and  personal 
tation  of  the  plaintiff  was  snch  that  he  was  not  injured  by  the 
[cation;  publication  in  the  ordinary  course  of  business  and 
out  malice;  and,  by  amendment  on  the  trial,  justification, 
facts  of  the  case,  as  disclosed  upon  the  trial,  were  these:  The 
itiff  was  a  member  of  the  firm  of  John  Tnrton's  Sons,  doing 
aess  in  the  city  of  New  York,  and  represented  his  Arm  in  the 
of  Savannah.  He  had  no  pers<Hial  transactions  with  the  bank 
dloned  in  the  publication,  drew  no  draft  on  his  firm  through  the 
:,  and  had  never  received  any  of  its  money.  T.  T.  Ohappeao, 
oker  in  the  city  of  Savannali,  em|doyed  for  several  years  by 
plaintiff's  firm  to  buy  resin  for  them,  was  In  the  habit  of  draw- 
>n  the  firm  when  he  shipped  the  resin  to  them.     Such  drafts 

usually  made  through  the  Southern  Bank.  Between  the  4th 
14th  of  September,  1891,  these  drafts  were  10  in  number,  and 
egated  |8,285.86.     Seven  of  them  were  accepted  by  John  Tur- 

Sons,  amounting  to  $7,270.37,  and  were  unpaid  on  the  14th  of 
ember,  1891.  In  the  afternoon  of  that  day  the  plaintiff,  in 
nnah,  was  apprised  by  telegram  that  his  firm  was  in  diffl- 
%  and  he  left  for  New  York  the  same  night.  The  facts  proved 
ed  no  justification  for  the  publication,  and  the  jury  properly 
i  a  verdict  in  favor  of  the  plaintiff.  The  defendant  claims  a 
trial,  however,  on  the  ground  of  errors  in  the  rulings  of  the 
I,  and  in  the  instructions  to  the  jury,  and  also  upon  the  ground 
the  damages  awarded  (f  5,000)  were  excessive, 
e  first  contention  of  the  defendant  is  that  the  complaint  was 
rtive,  and  that  the  motion  to  dismiss  for  failure  to  state  facts 
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sufficient  to  constltate  a  cause  of  action  should  have  be 
The  alleged  defect  in  the  complaint  is  the  absence  o 
or  aUegations  pointing  out  the  actionable  meaning  of  1 
tion.  This  contention  supposes  that  the  publication  \^ 
innocent  construction,  but  the  mere  perusal  of  it  disp 
point.  The  charge  that  the  plaintiff  'Oias  f 8,500  of 
money*'  Imputes  either  fraud  or  felony.  Money  rightful 
in  the  usual  course  of  business  from  a  bank  upon  a  dn 
the  property  of  the  person  receiving  it,  and  he  is  simp 
for  the  amount.  The  money  does  not  remain  the  money 
unless  there  was  some  fraud  or  felony  in  the  transa< 
prevents  the  transfer  of  title;  and  the  allegation  that  1 
had  drawn  on  his  New  York  firm  through  the  bank,  th 
was  not  honored,  and  that  he  had  left  the  city  wilii  |i 
bank's  money,  was  a  charge  of  fraud  or  crime,  and  n 
The  motion  for  the  dismissal  of  the  complaint  was  theref 
denied. 

The  foregoing  reasons  dispose  also  of  the  defendant's 
the  jury  should  have  been  permitted  to  pass  upon  the 
the  published  articles.     As  it  was  susceptible  of  but  o 
tation,  there  was  no  question  to  be  submitted  to  them 
nesses  for  the  plaintilf  were  asked  what  their  impre 
upon  reading  the  article,  but  this  did  not  authorize  the 
of  a  question  which  could  be  answered  but  one  way. 
.ant  did  not  except  to  the  allowance  of  such  testimony,  a 
can  be  alleged  with  respect  to  it.     As  the  witnesses 
what  the  law  implied,  the  defendant  was  not  harmed. 

Error  is  claimed  in  one  instance  in  the  admission  < 
The  vice  president  of  the  Southern  Bank  was  called  a 
by  the  plaintiff,  and,  after  he  had  stated  the  facts  con 
drafts  upon  the  bank,  the  published  article  was  show 
he  was  asked  how  much,  if  anything,  stated  in  the 
true  or  false  to  his  knowledge.  This  was  objected  to 
for  a  conclusion.  The  question  was  plainly  designed 
statement  of  fact,  and*  not  an  opinion  or  conclusion,  a 
more  objectionable  than  if  each  allegation  of  the  libc 
separately  read  to  the  witness,  and  he  were  asked  if  i1 
Tbe  same  inquiry  might  be  put  with  respect  to  the  alle 
iectively  when  addressed  to  a  witness  conversant  with  a 
and  best  qualified  to  testify  to  them.  There  is  no  gro 
inference  that  the  question  was  intended  to  elicit  ai 
facts. 

The  charge  to  the  jury  is  the  subject  of  many  exc 
is  claimed  that  the  court  improperly  refused  to  give  tl 
statutory  definition  of  *1ibel"  when  requested  by  the 
after  having,  in  the  course  of  the  general  charge,  incorre 
what,  in  law,  constituted  libel.  There  being  no  quest 
for  the  jury  as  to  whether  the  publication  was  libelou 
was  not  necessary  to  instruct  them  as  to  what  consti 
It.  is  claimed,  however,  that  the  court  undertook  to  d( 
to  the  jury,  and  shouTd  have  done  so  correctly.  Witho 
to  this  proposition,  let  us  see  what  the  alleged  error 
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Penal  Code  (section  242)  defines  libel  to  be  "a  malicious  publication 
bj  writing,  printing,  picture,  effigy,  sign,  or  otherwise  than  by  mere 
speech,  which  exposes  any  living  person,  or  the  memory  of  any  per- 
son deceased,  to  hatred,  contempt,  ridicule,  or  obloquy,  or  which 
causes  or  tends  to  cause  any  person  to  be  shunned  or  avoided,  or 
which  has  a  tendency  to  injure  any  person,  corporation,  or  asso- 
ciation of  persons  in  his  or  their  business  or  occupation."  The  court 
stated  to  me  jury: 

''Matter  is  libelous  which  tends  to  eixpose  a  man  to  public  hatred,  con- 
tempt, or  ridicule.  Any  writing  published  which  impeaches  a  man  of  a  crime, 
or,  less  than  that,  which  exposes  him  to  hatred,  contempt,  or  ridicule,  is 
libelous  per  se." 

The  Injury  complained  of  is  the  interpolation  by  the  court  of 
the  worcte  "tends  to"  expose,  etc.  The  statute  declares  matter 
libelous  which  tends  to  cause  a  person  to  be  shunned,  and  defend- 
ant claims  it  is  not  Hbelous  if  it  tends  to  expose  him  to  hatred. 
This  fine  distinction  may  be  plausibly  argued  ux)on  the  letter  of 
the  statute,  but  it  has  no  force  in  reason.  But,  even  if  the  charge 
were  incorrect  in  that  respect,  it  was  a  mere  inadvertence,  for  the 
judge  immediately  afterwards  charges  in  the  exact  words  of  the 
statute,  and  his  attention  was  not  called  to  the  part  complained 
of.  An  exception  to  a  passage  in  the  general  charge  involving:  a 
verbal  inaccuracy  in  the  quotation  of  a  statute  or  of  evidence,  when 
the  error  could  have  been  immediately  rectified  if  pointed  out,  is 
unavailing  if  such  exception  does  not  bring  the  error  to  the  atten- 
tion of  the  court. 

The  court  was  amply  justified  in  charging  the  jury  that  there 
was  not  a  scintilla  of  evidence  to  show  that  the  meaning  of  the 
paper  was  not  libelous,  and  was  not  so  understood,  and  that  there 
was  not  a  scintilla  of  evidence  intimating  or  authorizing  the  jury 
to  find  that  the  charges  were  true,  and  in  charging  that  the  publi- 
cation was  a  libel  upon  the  plaintiff,  and  in  directing  the  jury  to 
fit»d  a  vprdict  for  the  plaintiff  in  some  amount.  No  witness  could 
be  found  to  express  the  opinion  that  the  article  in  question  imputed 
no  wrong  to  the  plaintiff,  or  could  be  construed  as  an  account  of 
a  mere  conunercial  transaction,  with  the  exception  of  the  defend- 
ant's telegraph  editor,  who  swore  that  his  impression  was  that  the 
dispatch  stated  that  this  agent  or  member  of  tiie  firm  had  drawn 
on  the  New  York  firm  for  a  certain  amount,  and  that,  while  this 
draft  was  in  the  course  of  collection,  the  firm  failed,  and  left  the 
man  in  Savannah  indebted  to  the  bank,  and  he  could  not  settle 
with  it,  and  had  come  to  New  York  to  fix  the  matter  up.  This 
editor  had  to  pass  upon  the  question  as  to  whether  or  not  the  dis- 
patch was  to  go  into  the  paper,  and  he  published  it  with  the  head- 
ing, '|Has  |8,500  of  the  Bank's  Money."  His  evidence  failed  to 
explain  why  he  did  so,  or  to  negative  the  presumption  from  this 
fact  that  he  derived  impressions  unfavorable  to  plaintiff's  honesty 
from  the  reading  of  the  dispatch.  But  his  impressions  were  or  no 
moment,  as  the  article  itself  was  capable  of  but  one  interpretation. 
The  question  of  libel  was  therefore  one  of  law,  and  for  the  court 
to  decide,  (Moore  v.  Francis,  121  N.  Y.  199,  23  N.  E.  Rep.  1127; 
Kingsbury  v.  Bradstreet  Co.,  116  N.  Y.  211,  22  N.  E.  Rep.  365,)  and, 

v.22N.Y.8.no.7— 49  C"r^r^n]o 
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the  libd  being  established,  and  no  justification  proved,  the  plain- 
tiff was  entitled  to  a  verdict. 

On  tiie  question  of  damages,  it  is  claimed  that  the  court  erred 
in  charging  the  jury  that  this  was  a  case  for  exemplary  damages. 
There  was  no  error  in  this  respect.  The  court  did  no  more  than 
instruct  the  jury  that  the  case  was  one  in  which  they  might  give 
exemplary  damages,  which  was  entirely  correct,  (Bergmann  v.  Jonea, 
94  N.  Y.  51,)  but  left  it  to  the  jury  to  say  whether  they  would  give 
such  damages  or  not.     The  charge  of  the  court  was: 

*'It  the  case  warrants  It,  and  you  think  he  Is  entitled  to  exemplary  dania^;e8» 
the  law  aUowB  you  to  give  him  such  damages  as,  in  your  good  Judgment  and 
in  your  conscieuce,  you  believe  ought  to  be  found  against  the  defendant  by 
way  of  example  and  punishment;  and  here,  gentlemen,  I  charge  you  that  the 
case  Is  such.  I  charge  you  that  upon  the  evidence  the  case  authorizes  yon  to 
find  exemplary  damages  against  this  defendant,— damages  beyond  the  Injuries 
sustained  by  the  plaintiff;  and  I  so  charge  you  because  it  is  in  evidence,  un- 
conti'adicted,  that  no  effort  whatever  was  made  to  verify  the  truth  of  this 
report;  and  that  it  wius  published  wantonly,  recklessly,  wltli  an  vtt&r  disre- 
gard to  whether  tt  was  true  or  false.*' 

This  merely  stated  to  the  jury  that  they  were  authorioed  to  find 
exemplary  damages,  but  did  not  direct  them  or  require  tiiem  to 
do  so. 

Exeception  was  taken  to  the  latter  part  of  the  judge's  charge 
last  above  quoted, — that  no  effort  was  made  to  verify  the  truth 
of  the  report,  and  that  it  was  published  wantonly  and  recklessly, 
with  an  utter  disregard  to  whether  it  was  true  or  false.  The  tes- 
timony of  the  defendant's  telegraph  editor  was  that  the  dispatch 
reached  his  desk  about  midnight,  and  had  to  be  ready  for  publica- 
tion in  one  hour;  that  he  inquired  of  the  city  departiui^ut  if  such 
firm  was  in  trouble  in  New  York,  and  found  that  it  was,  and, 
without  other  inquiries,  published  the  dispatch  as  '^an  interesting 
feature  of  the  faDure."  Here  waa  no  effort  to  discover  whether 
the  plaintiff  had  left  Savannah  with  |8,500  of  the  Southern  Bank's 
money,  or  with  any  other  sum,  or  any  facts  concerning  the  mat- 
ters stated  in  the  ^spatch,  except  the  fact  that  the  New  York 
house  had  failed.  Tlie  defendant  therefore  published  the  injudidooa 
dispatch  with  an  utt^r  disregard  as  to  whether  it  was  true  or  false, 
and  no  better  illustration  of  wanton  or  reckless  circulation  of  a 
damaging  report  could  be  deviaed. 

After  the  commencement  of  the  action,  the  defendant  made  an 
offer  to  publish  a  retraction  if  plaintiff  would  write  it.  It  is 
claimed  that  the  court  should  have  submitted  this  offer  to  the  jury 
tn  mitigation  of  damages.  The  offer  of  retraction  should  have 
been  made  before  the  commencement  of  the  action  in  order  to  be 
available  as  a  defense.  Town.  Sland.  &  L.  680;  Samuels  v.  Asso- 
ciation, 6  Hun,  6. 

It  is  also  claimed  that  the  court  should  have  chained,  at  defend- 
ant's request,  that  if  the  jury  should  find  that  the  article  was  re- 
ceived by  the  agents  or  employes  of  the  defendant  in  the  usual 
course  of  its  business,  and  published  as  an  ordinary  news  matt^*, 
that  fact  may  be  taken  into  consideration  as  tending  to  show 
that  the  defendant  had  no  actual  malice.  The  plaintiff  claimed 
no  actual  malice  beyond  what  the  law  implied  from  the  false  and 


Digitized  by 


Google 


C.  V.  M.  Y.]  QlULY  V.  ICANHATXAH   BY.  CX>.  771 

injnriouB  nature  of  the  charge,  and  from  the  publication  of  it  with- 
out inquiry  with  regard  to  its  truth  or  falsity.  There  would  be 
no  sense  in  charging  the  jury  that  the  circumstances  under  which 
the  article  was  published  showed  it  to  be  wanton  and  reckless,  and 
showed  an  indifference  as  to  whether  it  was  true  or  false,  and  then 
in  charging  that  the  jury  might  take  the  same  circumstances  into 
consideration  as  tending  to  show  want  of  actuaJ  malice. 

The  motion  for  a  new  trial,  upon  the  ground  that  the  damages 
were  excessive,  raises  another  question,  and  one  of  exceeding  deli- 
cacy. Judging  by  our  experience  of  the  very  conservative  views 
which  juries  ordinarily  hold  on  the  subject  of  damages  in  actions 
for  libel,  tie  verdict  in  this  case  appears  to  be  out  of  the  ordinary. 
Tt  is  true  that  a  business  man  of  repute  is  made  the  subject  of  a 
gross  accusation  affecting  his  honesty,  which  is  published  broad- 
cast, and  without  any  attempt  at  prior  verification,  and  that  this 
charge  comes  upon  him  at  the  time  of  his  failure,  and  adds  to  the 
suffering  oanaed  by  legitfanate  business  misfortune.  But  the  pub- 
lication is  to  be  distinguished  from  those  personal  attacks,  followed 
np  by  still  more  injurious  repetitions  of  the  original  libel,  which  the 
records  of  the  courts  so  often  display,  or  a  case  where,  in  the  lan- 
^age  of  Chief  Justice  Nelson,  (Hotchkiss  v.  Oliphant,  2  Hill,  610,) 
there  is,  under  pretense  of  the  withdrawal  of  the  charge,  **hesita- 
tion,  lurking  insinuation,  and  attempted  perversion  of  the  plain 
import  of  the  language  used  in  the  libelous  article,  or  the  substi- 
tution of  one  calumny  for  another."  In  the  present  case  there  was 
no  refusal  to  publish  a  retraction  demanded,  nor  any  offense  be- 
yond that  of  the  original  publication.  Under  the  circumstances 
as  they  appear,  a  much  smaller  verdict  wonld  have  sufficed  to  re- 
j>alr  the  injury  sustained  by  the  plaintiff,  have  amply  vindicated 
him  before  the  community,  and  have  served  as  a  striking  example, 
as  weU  as  a  severe  punishment;  and  we  feel  that  we  should  be  do- 
ing substantial  justice  to  all  imrties  by  reducing  the  verdict  to  the 
Bfim  of  |S,000.  If  the  plaintiff  stipulates  to  this  reduction,  the 
judgment  as  so  reduced  will  be  affirmed,  without  costs;  otherwise, 
a  new  trial  will  be  ordered,  on  the  ground  that  the  damages  are 
ezeessivey  and  the  costs  will  abide  the  event.     All  concur. 


GRAY  V.  MANHATTAN  RY.  GO.  et  aL 
(Common  Pleas  of  New  York  City  and  County,  General  Term.   April  3, 1893.) 

1.  C08T8— ExTBA  ALiiOWAHCB— Basis. 

An  action  to  enjoin  an  elevated  railroad  company  from  operating  Its 
road  In  front  of  plaintifTs  premise's,  and  for  suob  sum  as  may  be  found 
due  plaintiff  on  an  accounting  for  the  depreciation  of  his  property,  was 
decided  In  defendant's  favor  on  the  ground  that  plaintiff's  property  had  not 
depreciated  in  value.  Held,  that  an  allegation  in  the  complaint  that 
plaintiff's  premises  had  depreciated  $75,000,  made  simply  as  the  basis  for 
tnjimctive  relief,  but  not  claimed  as  damages,  cannot  serve  as  the  basis 
on  which  to  calculate  an  extra  allowance  to  the  costs  of  5  per  cent,  on 
the  amount  claimed  in  the  complaint 

2.  Samb. 

A  judgment  for  $8.0«X)  In  plaintiff's  favor  as  past  damages  caused  by  the 
construction  and  operation  of  the  road  cannot  servo  as  the  basis  o|  an 
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extra  allowance  of  5  per  cent  where  such  Judgment  was  subseqnentlx 
reversed    on   the   ground    that   plaintiff   had    suffered    merely   nominal 

damages. 

Appeal  from  special  term. 

Action  by  John  A.  C.  Gray  against  the  Manhattan  Railway  Com- 
pany and  others  for  an  injunction  to  restrain  the  operation  of  de- 
fendants' elevated  railroad  in  front  of  plaintiff's  property,  and  for 
past  damages.  Judgment  was  Anally  rendered  in  defendants'  favor, 
pursuant  to  a  decision  of  the  court  of  appeals.  28  N.  E.  Bep.  498, 
affirming  12  N.  Y.  Supp.  542.  Plaintiff  now  appeals  from  an  order 
granting  defendants  an  extra  allowance  to  costs.    Reversed. 

Argued  before  BISCHOFF,  PRYOR,  and  GDEGERICH,  JJ. 

£dward  G.  Perkins,  for  appellant. 
Davies  &  Rapallo,  for  respondents. 

GIEGERICH,  J.  This  is  an  appeal  from  an  order  awarding  to 
the  defendants  an  allowance  of  |400,  in  addition  to  the  costs  of 
this  action.  The  action  was  brought  to  restrain  the  maintenance 
and  operation  of  the  elevated  raUroad  in  front  of  the  plaintifrs 
premises,  situate  at  the  comer  of  Ninth  avenue  and  Seventy-First 
street  in  the  city  of  New  York.  The  relief  demanded  was  to  enjoin 
the  defendants  from  operating  their  railway  in  front  of  or  past 
the  plaintiff's  premises,  for  an  accounting  to  ascertain  the  dajn- 
ages  already  accrued,  and  for  judgment  for  the  amount  of  the 
damage.  The  action  was  tried  at  an  equity  term,  where  the  jdain- 
tiff  failed  to  recover  any  past  damages,  but  an  injunction  was 
awarded  to  him,  to  be  obviated  upon  payment  of  f8,000,  and  judg- 
ment was  entered  accordingly.  On  appeal  to  the  general  term  of 
this  court  the  judgment  was  reversed,  and  a  new  trial  granted. 
The  plaintiff  then  appealed  to  the  court  of  appeals,  and  gave  a 
stipulation  for  judgment  absolute  in  defendants'  favor  in  case  tiie 
order  was  affirmed.  The  court  of  appeals  affirmed  the  order  on 
the  ground  of  errors  in  the  admission  of  evidence.  128  N.  Y.  4^9, 
28  K  E.  Rep.  498.  The  defendants  thereafter  applied  for  **an 
extra  allowance  to  the  costs  of  5  per  cent,  upon  the  amount  claimed 
in  the  complaint  herein,"  and  an  additional  allowance  of  ^00  was 
awarded,  and  from  that  order  an  appeal  was  taken.  The  qnea- 
tion  is  thus  presented  whether  the  granting  of  an  allowance  was 
justified  under  the  circumstances.  It  is  clauned  by  counsel  for  the 
respondents  that  the  complaint  (paragraph  13)  contains  a  distinct 
allegation  of  damages  amounting  to  |75,000.  Although  it  is  there- 
in alleged  that  the  value  of  the  plaintiff's  rights  has  been  depre- 
ciated by  the  building  of  the  road,  the  damages  so  alleged  to  have 
l>een  suffered,  however,  are  not  claimed;  and  tiie  allegation  so  made 
is  made  simply  as  a  basis  for  injunctive  relief.  The  complaint 
merely  seeks  and  asks  for  an  injunction,  and  for  such  sum  as  may 
'be  found  due  to  the  plaintiff  herein  on  an  accounting.  In  this 
aspect  there  is  no  money  basis  on  which  to  calculate  a  percentage. 
Coleman  v.  Channcey,  7  Rob.  (N.  Y.)  578;  Spofford  v.  Land  C3o.,  41  N. 
Y.  Super.  Ct.  228;  Conaughty  v.  Bank,  92  N.  Y.  401;  Lyon  v.  Belch- 
ford,  8  Civil  Proc.  R  229,  note.    The  respondents  contend  farther 
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;  by  procuring  an  extra  aflowance  of  1400,  and  entering  judg- 
t  for  it,  the  appellant  ^'is  estopped  from  denying  that  it  has  a 
imate  basis  in  the  value  of  the  subject-matter  of  the  litigation.'^ 
record,  however,  shows  that  the  court  below  did  not  allow 
I>ast  damages,  but  awarded  an  injunction,  to  be  obviated  on 
nent  of  |8,000.  It  also  appears  from  the  findings  made  upon 
trial  of  this  action  that  "said  premises  would  not  be  worth  as 
h  as  they  are  now  had  the  said  railroad  and  station  not  been 
t,"  and  the  court  of  last  resort  decided  that  the  value  of  the 
ment  taken  by  the  defendants  was  merely  nominal.  It  is  man!- 
that  the  facts  in  this  case  as  presented  on  this  appeal  do  not 
"d  the  basis  of  an  extra  allowance,  and  for  the  reasons  above 
^  the  order  appealed  from  should  be  reversed,  with  costs.    All 


8AYBR  et  aL  v.  KIROHHOF  et  aL 
mmon  Pleas  of  New  York  City  and  County,  General  Term.   April  3, 1893.) 

TBALABLE  OkDSBS  —  DiSSflSSAL  OF  APFBAL    FOB  FaILUBB  TO  PrOSRCUTB. 

An  order  of  the  general  term  of  the  New  York  dty  court  dismissing  an 
ppeal  from  the  trial  term  for  appellants'  failure  to  prosecute  it  witl^ 
iligence  is '  appealable  to  the  court  of  common  pleas  to  the  extent 
f  permitting  that  court  to  Inquire  into  the  sufficiency  of  the  grounds  for 
tie  dismissal,  and  as  to  the  sufficiency  of  the  evidence  to  support  these 
rounds. 

ME — Rule  of  Court— Validity. 

Rule  41  of  the  general  rules  of  practice,  adopted  in  convention  by  the 
idldal  officers  designated  by  Ck>de  ClvU  Proc.  §  17,  and  declaring  that 
n  appeal  may  be  dtomlssed  for  failure  to  prosecute  it  with  diligence,  is 
alld,  since  the  Code  of  CivU  Procedure  nowhere  prohibits  or  spedflcally 
^gulates  the  dismissal  of  an  appeal  for  the  cause  mentioned. 

MS. 

Though  the  rules  of  the  dty  court  of  New  York  do  not  spedflcally  au** 
tiorize  the  dismissal  of  an  appeal  to  the  general  term  for  failure  to  prose- 
ate  It  with  dUlgence,  an  order  dismissing  an  appeal  on  that  ground  is 
alld,  under  rule  41  of  the  general  rules  of  practice,  which  appUies  to  all 
ourts  of  record  within  the  state,  except  the  court  of  appeals  and  the 
ourt  for  the  trial  of  Impeachments. 

ppeal  from  city  court,  general  term. 

ction  by  William  M.  Sayer,  Jr.,  and  others,  against  Williant 
ihhof  and  others.  There  was  a  judgment  in  defendants'  favor  at 
trial  term  of  the  city  court,  and  plaintiffs  appealed  to  the  gen- 
term.  From  an  order  of  the  general  term  of  the  city  court 
dssing  the  appeal  for  plaintiffs'  failure  to  prosecute  it  with 
ctenl  diligence,  plaintiffs  appeal.  Affirmed, 
rgued  before  DALY,  C.  J.,  and  BISCHOPF  and  PBYOR,  JJ. 

eorge  Parr,  for  appellants, 
smard  Metzger,  for  respondents. 

[SGHOFF,  J.  Plaintiffs  appealed  to  the  general  term  of  the 
court  of  New  York  from  a  judgment  of  the  same  court  at  trial 
I  in  favor  of  defendants.  The  case  and  exceptions  on  appeal 
&  duly  settled  and  filed,  but  copies  thereof  were  never  served  upr       ^  j 
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on  respondents  or  their  attorney.  After  delay  for  upwards  of  15 
months,  respondents,  upon  due  notice  and  an  affidavit  which  set 
forth  the  grounds  of  the  motion,  applied  to  the  court  below  at  gen- 
eral term  for  an  order  striking  the  cause  from  the  calendar,  and 
for  judgment  of  affirmance  for  appellants'  failure,  to  serve  the  papers 
on  appeal;  such  a  motion  being  provided  for  by  rule  41  of  the  gen- 
eral rules  of  practice  and  rule  3  of  the  court  below.  Neither  party 
had  noticed  the  appeal  for  argument  The  order  entered  upon  the 
motion  dismissed  the  appeal,  with  costs,  and  from  that  order  the 
appellants  below  now  appeal  to  this  court. 

The  order  is  appealable  to  this  court,  but  only  to  the  extent  of 
permitting  us  to  inquire  into  the  sufficiency  of  tiie  grounds  for  grant- 
ing it,  and  whether  or  not  there  was  any  evidence  in  rapport  of 
those  grounds.  The  right  to  appeal  is  a  substantial  one  which  the 
order  denies.  Furthermore,  the  order,  in  effect,  determines  the 
action,  and  prevents  a  judgment  from  which  an  appeal  might  be 
taken  to  this  court  Code  CJivil  Proc.  §  3191,  subd.  3.  Section 
17  of  the  Code  of  Civil  Procedure  authorizes  the  judicial  officers 
therein  designated  to  establish  in  convention  general  rules  of  prac- 
tice not  inconsistent  with  the  provisions  of  the  Code,  and  declares 
that  the  rules  so  established  shall  be  binding  upon  all  courts  of 
record,  of  which  the  city  court  of  New  York,  by  section  2,  sabd. 
15,  is  declared  to  be  one,  except  the  court  for  the  trial  of  impeach- 
ments and  the  court  of  appeals.  Like  authority  to  establish  rules 
of  practice  therein  is  given  by  section  193  to  the  court  of  appeals, 
and  is  interpreted  by  the  last-mentioned  court  to  include  the  power 
to  dismiss  an  appeal  for  failure  to  prosecute  it  with  reasonable 
diligence,  (rule  7  of  the  court  of  appeals;)  and,  as  the  Code  of  Civil 
Procedure  nowhere  prohibits  or  specifically  regulates  the  dismissal 
of  an  appeal  for  the  cause  mentioned,  rule  41  of  the  general  rales 
of  practice,  established  as  prescribed  by  section  17,  which  concedes 
the  right  of  the  respondent  to  such  relief,  cannot  be  said  to  be 
inconsistent  with  its  provisions.  See,  also.  Brown  v.  Niess,  46  How. 
Pr.  466;  Hogan  v.  Brophy,  2  Code  R.  77;  Phelps  v.  Swan,  2  Sweeney, 
696.  Section  323  of  the  Code  of  Civil  Procedure  emi)ower8  the 
city  court  of  New  York  to  establish  rules  of  practice  therein,  but 
limits  the  exercise  of  that  i)ower  to  rules  which  are  not  inconsistent 
with  the  provisions  of  the  Code  or  the  general  rules  of  practice 
established  as  prescribed  by  section  17  thereof;  and,  though  the 
rules  of  the  city  court  of  New  York  do  not  specifically  authorise 
the  dismissal  of  an  appeal  for  failure  to  prosecute  it  with  reasonable 
diligence,  the  order  was  nevertheless  authorized  by  rule  41  of  tiie 
general  rules  of  practice,  applicable,  as  above  stated,  to  the  city 
court  of  New  York  and  all  other  courts  of  record  aUke.  The  order 
appealed  from  should  be  aflftrmed,  with  costs.     All  concur. 
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PSOPLB  ▼.  KBLLY  et  aL 

mmoii  PleaA  of  New  York  City  and  (bounty,  General  Term.    April  8, 1808.) 

L — Judgment  on  Vacated  Recognizance— Forfkiturk. 

An  application  to  vacate  a  Judgment  on  a  forfeited  recognizance  cannot 
be  granted  unless  it  Is  shown  that  the  expense  of  the  recapture  of  the 
principal  and  the  costs  of  the  proceedings  to  enforce  the  forfeiture  have 
been  paid,  as  required  by  Laws  18^2,  c.  410,  i  1482.  People  t.  Lasher, 
(Ck)m.  PL  N.  Y.)  11  N.  Y.  Supp.  711.  foUowed. 

liotion  to  be  relieved  from  a  judgment  on  a  forfeited  recogni- 
ice  against  James  Kelly  and  John  Von  CHahn.     Denied. 
irgned  befbre  BISCHOPF,  PRYOR,  and  GIEQEBIGH,  JJ. 

>e  Lancey  Nicoll,  for  the  motion. 
).  J.  Hochstadler,  opposed. 

5ISCHOPF,  J.  Application  to  be  relieved  from  the  forfeiture 
a  recognizance,  etc.  This  application  is  denied^  because  it  does 
;  appear  that  the  exi)ense  of  recapture  of  the  principal  and  the 
t  of  the  proceeding  to  enforce  the  forfeiture  have  been  paid. 
>ple  V.  Lasher,  (Ck)m.  PI.  N.  Y.)  11  N.  Y.  Supp.  711.  It  may, 
^ever,  be  renewed  upon  proof  of  the  facts  omitted.    All  concur. 


KNIERING  et  aL  ▼.  LBNNON. 

mmon  Pleas  of  New  York  City  and  Cotmty,  General  Term.    April  3, 1893.) 

Ts— On  Dbmurbeh. 

On  an  order  sustaining  a  demurrer  to  one  of  sereral  counterclaims, 
plaintiff  Is  not  entitled  to  recover  costs  as  on  a  litigation  and  disposition 
of  all  the  Issues,  but  he  Is  entitled  to  only  |20,  trial  fee,  on  the  determlna- 
ti<m  of  the  Bingle  Issue  Involved. 

Lppeal  from  special  term. 

Lction  by  Conrad  Kniering  and  another  against  William  F.  Leu- 

L  on  a  plumber's  bilL    Plaintiffs'  demurr^  to  one  of  several  coun- 

slaims  was  sustained.    The  clerk  taxed  plaintiffs'  costs  at  120, 

I  plaintiffs  appealed  to  the  special  term.     Prom  an  order  oon- 

ling  the  clerk's  taxation,  plaintiffs  appeaL     Affirmed. 

Lrgued  before  BISCHOPF  and  PRYOE^  JJ. 

leniy  Wehle,  for  appellants, 
^omas  C.  Ennever,  for  respondent 

*RYOR,  J.  To  a  complaint  on  a  plumber's  bill,  the  defendant 
^rposed  an  answer  with  several  defenses  and  counterclaims.  To 
1  of  the  counterclaims  the  plaintiff  demurred,  and  the  demurrer 
I  sustained,  with  leave  to  the  defendant  "to  amend  his  answer 
•  *  upon  payment  of  the  costs. herein  upon  said  demurrer." 
;  plaintiff  presented  a  bill  of  costs,  amounting,  with  disbursements, 
^60.05.  The  disbursements  being  paid,  the  clerk  taxed  the  costs 
"f 20,  issue  of  law."  Upon  appeal  from  the  clerk's  taxation,  it 
I  con^rmed,  and  we  are  to  determine  whether  the  order  at  special 
n  be  correct  The  cause  is  on  the  calendar  for  trial  of  the 
les  surviving  the  decision  of  the  demurrer.     The  ruling  of  the 
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clerk  was  right.  The  Buccessfnl  party  is  entitled  to  fd 
on  the  final  determination  of  the  action;  otherwise,  h 
cover  such  costs  twice  over.  Here  is  bnt  an  interloci 
and,  as  it  disposes  of  only  one  of  several  defenses,  the  pla 
not  recover  costs  as  upon  a  litigation  and  disposition  < 
sues.  Upon  the  decision  of  the  demurrer,  he  may  clai 
trial  fee,  upon  the  determination  of  the  single  issue  ii 
deed,  the  allowance  of  any  costs  on  sustaining  the  de 
discretionary,  (Code,  §  3232;)  and  it  is  apparent,  from  1 
the  order,  lliat  the  court  intended  to  award  costs  only 
demurrer.'*  If  there  be  a  diversity  of  adjudication  oi 
the  weight  of  authority  is  against  the  contention  of  appe 
Order  affirmed,  with  costs  and  disbursements. 


LOGAN  et  aL  v.  BERKSHIRE  APARTMENT  ASS 

(Ck)mmoii  Pleas  of  New  York  City  and  County,  General  Term.   A 

1  Sale— Acceptance— Retention  after  Dibcovertno  DBFEcra 

Retention  and  use  of  an  article  after  discovery  of  aUege< 

Btitute  an  acceptance,  rendering  the  purchaser  liable  for  the 

alteration  made  in  the  machine  at  the  piurchaKor's  expense  d< 

it  from  such  liabiUty. 

d.  Same— Fixtures. 

The  failure  to  return  the  article  cannot  be  ezcased  un( 
that  it  is  a  fixture  attached  to  the  purchaser's  building,  wh 
that  there  Is  nothing  to  prevent  its  removal,  if  unsatisfactory, 
8L  Same— Action  for  Price- Allegation  of  Performance. 

In  an  action  for  the  price  of  a  hot- water  tank  mauufactui 

place  by  plaintiff  for  defendant,  an  aUegation  that  defen 

O  and  retained  the  tank  dispenses  with  an  aUegation  of  perfo] 

the  time  fixed  by  the  contract,  or  witliin  a  reasonable  time 
ance  is  a  waiver  of  any  imperformed  conditiun. 
4  Same— Pleading  and  Proof— Variance. 

Under  n  complaint  alleging  a  contract  for  tlie  manufactoz 
In  place  of  a  hot- water  tank,  proof  that  the  contract,  in  add 
tho  removal  of  an  old  tank,  and  the  performance  of  the  ^ 
specified  time,  is  no  variance;  and  no  amendment  is  ne< 
there  is  no  claim  of  surprise  at  the  triaL 
S.  Samb—Evidencb— Competency. 

Evidence  of  the  purchaser's  superintendent  as  to  the  am 
been  paid  for  alterations  of  the  tank  is  Incompetent  on  the  q 
value  of  biich  alterations. 
6L  Same— Offer  to  Return. 

An  offer  to  return  the  tank  does  not  relieve  the  purchaser 
where  he  subsequently  retained  and  used  it. 
7.  Same— Declarations  of  Defendant's  Servants. 

Statements  of  defendant's  fireman  and  engineer  to  plalnti 
alter  making  certain  alterations,  that  they  thought  the  ti 
are  admissible  to  show  that  plaintiff  had  omitted  to  do  noi 
persons  in  charge  of  the  tank'  indicated  as  necessary  to  be  doi 
as  an  admission  binding  on  defendant  as  to  the  performan< 
tract  by  plaintiff. 

Api)eal  from  city  court,  general  term. 
Action  by  William  J.  I^gan  and  another  against  th 
Apartment  Association  to  recover  for  a  tank  made  ai 
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by  plaintiffs  to  defendant  under  a  special  contract    Prom  a  judg- 
ment of  the  general  term  of  the  city  court  (20  N.  Y.  Supp.  369) 
affirming  a  judgment  of  the  trial  term  entered  on  a  verdict  in 
plaintiffs'  favor,  defendant  appeals.    Affirmed. 
Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

Stickney,  Spencer  &  Ordway,  (Nelson  S.  Spencer,  of  counsel,)  for 
ai^pellant. 

Lyon  &  Smith,  (Edward  P.  Lyon,  of  counsel,)  for  respondents. 

DALY,  0.  J.  The  plaintiffs  claim  to  recover  f235  for  a  tank 
(to  be  used  for  heating  water  by  steam)  which  they  made  and  de- 
livered to  the  defendant  under  a  special  contract.  The  defendant 
at  first  objected  to  the  tank  for  certain  alleged  variations  from 
the  contract,  but  afterwards  consented  to  take  it  upon  the  plain- 
tiffs' offering  to  make  certain  connections.  When  this  additional 
work  was  done,  objection  was  still  made  to  the  flanges  furnished 
for  the  connections  as  unsuitable  and  imperfect^  and  defendant  had 
new  flanges  made  by  another  machinist,  after  which  the  tank  was 
in  constant  use  down  to  and  at  the  time  of  the  trial.  Upon  this 
state  of  facts  the  jury  found  for  the  plaintiffs,  and  the  general 
term  of  the  city  court  affirmed  the  judgment.  The  conceded  facts 
show  an  acceptance  of  the  tank  by  the  defendant.  Retention  and 
use  after  discovery  of  the  alleged  defects  made  it  liable  to  pay  the 
price.  It  is  contended  that  it  makes  a  difference  tn  principle  that 
the  tank  was  used  after  an  alteration  had  been  made  at  the  de- 
fendant's expense.  This  alteration  did  not  make  it,  as  defendant 
seriously  urges,  some  other  tank  than  the  one  furnished  by  plain- 
tiffs, which  he  used  and  has  continued  to  use.  Nor  is  there  any 
more  force  in  the  contention  that  the  tank  was  not  a  chattel  in  the 
ordinary  sense,  but  a  flxture  attached  to  the  freehold,  "which  could 
not  be  returned  if  unsatisfactory,  any  more  than  any  part  of  a 
building  could  be  returned  when  once  built."  The  contention  is 
not  even  plausible.  An  old  tanjj  was  removed  to  make  room  for 
the  new  one,  and,  among  the  several  small  items  of  plaintiffs'  con- 
tract, was  a  stipulation  to  take  the  old  tank  out.  There  was 
nothing  to  prevent  the  removal  of  the  new  tank  if  it  was  unsatis- 
factory, and  this,  with  a  notification  to  the  plaintiffs,  would  have 
relieved  the  defendant.  The  retention  and  use  of  the  tank,  under 
the  circumstances,  conclude  the  defendant,  and  also  dispose  of 
the  claim,  urged  with  much  persistency,  that  the  terms  of  the 
plaintiffs'  contract  provided  that  their  work  was  to  be  done  to  the 
defendant's  entire  satisfaction.  Defendant  cannot  keep  and  use 
the  tank,  and  claim  to  be'  dissatisfied. 

The  only  important  exceptions  taken  by  the  defendant,  and  not 
involved  in  the  disposition  made  of  the  iforegoing  objections,  will 
be  considered  in  the  order  of  their  importance.  At  the  opening 
of  the  case  defendant  moved  to  dismiss  the  complaint  upon  the 
ground  that  it  did  not  state  facts  sufficient  to  constitute  a  cause 
of  action,  as  it  did  not  allege  performance,  nor  any  time  within 
which  the  contract  was  to  be  performed,  nor  that  it  was  performed 
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within  a  reasonable  time.  The  motion  was  denied.  The  complaint 
alleged  an  agreement  to  make  a  hot-water  preaaore  tank,  and  de- 
liver the  same  on  foundation  in  cellar,  for  the  price  of  923o,  and 
alleged  the  plaintiffs  ^^made  and  delivered  the  tank  to  the  defend- 
ant, when  it  was  found  that  a  slight  alteration  was  required  by 
defendant,  which  alteration  plaintiffs  made,  and  that  defendant 
retained  and  still  has  possession  of  the  tank,  and  refuses  to  paj 
for  the  same."  The  answer  is  a  general  denial  The  general  role 
is  that  the  plaintiff  must  allege  the  facts  showing  performance  by 
him  and  the  default  of  the  defendant,  and  so  should  allege  perform- 
ance within  the  time  fixed  by  the  contract,  or,  if  no  time  be  fixed, 
performance  within  a  reasonable  time.  But  the  complaint  in  this 
action  alleged  the  receipt  and  retention  of  the  tank  by  defendant 
after  its  delivery,  and  after  it  had  been  altered  as  required  by  de- 
fendant, and  such  an  averment  was  equivalent  to  an  allegation  of 
acceptance,  and  dispenses  with  the  usual  averment  of  performance, 
as  acceptance  is  a  waiver  of  any  imperformed  conditions.  The 
case  upon  which  appellant  relies  (Pope  v.  Manufacturing  CJo.,  107  N. 
Y.  61,  13  N.  E.  Eep.  592)  was  that  of  an  executory  contract  for  the 
sale  and  delivery  of  iron,  and  the  complaint  alleged  tender  of  de- 
livery and  refusal  to  accept  It  appearing  that  no  time  was  fixed 
by  the  contract,  the  jplaintiff  was  bound  to  prove  delivery  within 
a  reasonable  time,  as  this  was  essential  to  his  cause  of  action,  and 
whatever  is  essential  to  the  cause  of  action  must  be  pleaded,  aa 
well  as  proved;  and  so  it  was  held  the  complaint  should  have 
averred  an  offer  to  deliver  within  a  reasonable  time.  The  distinc- 
tion between  the  complaint  in  that  case  and  one  averring  delivery 
and  acceptance  is  obvious. 

The  plaintiffs  produced  in  proof  of  the  contract  set  up  in  the 
complaint  letters  containing  proposals  and  acceptance  passing  be- 
tween themselves  and  the  defendant,  which  constitute  a  valid  con- 
tract; but  objection  was  made  that  it  did  not  prove  the  contract 
alleged  in  the  complaint,  for  the  reason  that  the  contract,  as  proved. 
for  the  manufacture  and  delivery  of  the  tank,  contained  adc^tional 
stipulations  not  set  forth  in  th^  complaint,  viz.:  That  plaintiffs 
wer^  to  cut  apart  the  old  tank  so  as  to  take  out  the  old  coil  and 
put  it  in  the  new  tank,  to  cut  all  holes  for  connections,  take  out 
the  old  tank,  a  hand-hole  plate  in  each  end,  complete  the  job  with- 
in two  or  three  weeks,  and  furnish  all  necessary  fianges,  beveled 
for  connections.  As  il  would  ordinarily  be  necessary  for  plaintiffs 
to  prove  performance  of  all  the  work  before  tfeey  would  be  entitled 
to  recover  the  contract  price,  !t  was  contended  that  they  were 
equally  bound  to  plead  the  whole  contract,  and  could  not  j^ve  it 
under  an  allegation  setting  forth  a  part  only.  The  observation  of 
the  court  below  upon  this  point  was  that  the  plaintiffs  had  merely 
"proved  the  contract  fuller  in  detail  than  they  had  alleged  it  in  the 
complaint."  It  is  not  required  by  the  Code  that  the  proof  and  the 
pleading  shall  accord  exactly.  Allowance  is  expressly  made  for 
variances,  if  the  adversary  be  not  misled;  and  an  examination  of 
the  many  cases  of  variances  which  have  been  held  immaterial  di^ 
poses  of  the  objection  in  this  case.     Bee  Code,  §  539,  and  cases  cited 
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under  it  It  is  only  where  the  allegation  is  "nnproved,  not  in 
some  particular  or  particulars  only,  but  m  its  entire  scope  and 
meaning,"  that  there  is  a  failure  of  proof.  CJode,  §  541.  Here  we 
have  an  agreement  for  the  manufacture  and  setting  up  of  a  specific 
article,  with  detaUs  and  items  of  work  required  to  put  it  in  place 
of  a  former  one,  to  remove  the  latter,  and  to  do  the  work  in  a  speci- 
fied time.  The  complaint  sets  up  the  substantial  subject-matter 
of  the  contract,  and  omits  the  details.  There  was  no  claim  of  sur- 
prise upon  the  trial,  and  an  amendment,  therefore,  was  not  neces- 
sary, for  the  court  might  order  the  fact  to  be  found  according  to 
the  evidence.  Sections  539,  540.  The  subject-matter  of  the  con- 
tract set  out  in  the  complaint  and  proved  on  the  trial  were  id^i- 
tical,  and  there  was  an  omission  of  detail  only  in  the  pleading. 

It  is  urged  that  the  plaintiffs  were  permitted  to  recover  as  for 
a  substantial  performance,  and  yet  that  the  court  refused  to  admit 
testimony  of  the  cost  of  the  alteration  of  the  flanges  which  were 
required  "before  the  tank  could  be  used.  It  appears,  however,  that 
no  competent  testimony  of  this  expense  was  offered.  The  defend- 
ant's superintendent  was  asked  how  mlich  he  paid  for  having  the 
tank  altered,  and  this  was  objected  to  as  incompetent,  and  the 
objection  was  sustained.  It  was  clearly  Incompetent.  The  ma- 
chinist who  made  the  alteration,  or  other  competent  witness,  should 
have  been  called  to  show  the  value  of  the  work,  but  there  is  no 
proof  of  that  kind  in  the  case. 

It  is  claimed  that  the  court  erred  in  excluding  evidence  of  con- 
versation with  one  of  the  plaintiffs  through  the  telephone.  The 
evidence  was  excluded  because  the  defendant's  witness  could  not 
identify  the  person  with  whom  he  had  the  conversation.  Without 
intimating  an  opinion  as  to  whether  in  such  a  case  the  testimony 
is  admissible,  (Printing  Co.  v.  Stahl,  23  Mo.  App.  451;  Wolfe  v. 
Railway  Ck).,  97  Mo.  473;  Haynes  v.  Cox,  118  Ind.  190,  20  N.  E.  Bep. 
758;  Central  Union  Tel.  Co.  v.  State,  [Ind.  Sup.]  19  N.  E.  Rep.  604; 
Brewing  Co.  v.  Adams,  35  HI.  App.  540;  People  v.  Ward,  3  N.  Y. 
Crim.  Rep.  483-501 ;  28  Alb.  Law  J.  422,)  it  is  sufficient  to  say  that  the 
conversation  proposed  to  be  shown  was  wholly  immaterial.  Appellant 
states  that  it  was  to  show  an  offer  by  the  defendant  to  return  the 
tank,  but,  inasmuch  as,  notwithstanding  any  such  offer,  defendant 
ultimately  concluded  to  retain  it  and  use  it,  and  has  retained  and 
used  it,  the  offer  to  return  does  not  relieve  it  from  responsibility. 
For  the  same  reason  defendant  was  not  prejudiced  by  the  evidence 
of  the  plaintiffs  as  to  the  conversations  as  to  the  agreement  of  the 
defendant  to  accept  the  tank  if  certain  extra  work  was  done  upon 
it  Such  an  acceptance  is  expressly  admitted  in  the  letters  of  the 
defendant's  superintendent.  It  is  claimed  that  the  defendant  was 
injured  by  not  being  permitted  to  give  the  superintendent's  version 
of  the  same  conversation.  It  is  true  that  his  testimony  as  to  a 
proposition  made  by  the  plaintiffs  was  stricken  out,  but  almost 
immediately  afterwards  was  testified  to  again  by  him,  and  remains 
in  the  case. 

The  exceptions  to  the  testimony  of  O'Neill,  the  plaintiffs'  ma- 
chinist, are  of  no  importance.     He  was  competent  to  state  that 
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before  he  left  the  place  that  night  he  had  finished  connecting  the 
coil  with  the  tank.  His  testimony  that  when  he  got  through  the 
fireman  and  engineer  said  they  thonght  it  was  all  right  was  com- 
petent to  show  that  he  omitted  to  do  nothing  which  those  persons 
in  charge  of  the  defendant's  steam  boiler,  and  who  were  competent 
jndges  of  the  necessity  of  the  case,  indicated  as  necessary  to  be 
done.  The  evidence  was  not  offered  ix)  bind  the  defendant  by  the 
assent  of  its  servants,  but  was  a  mere  statement  of  the  facts  as  they 
occurred.  But,  in  view  of  the  subsequent  acceptance,  retention, 
and  use  of  the  tank,  this  and  the  other  rulings  complained  of  do 
not  affect  plaintiffs'  right  to  recover,  nor  the  validity  of  the  ver- 
dict which  they  have  obtained. 
The  judgment  must  be  affirmed,  with  costs.    All  concur. 


KIRK  et  al.  v.  McCUSKBR. 

(Ck)mmon  Pleas  of  New  York  City  and  Goimty,  General  Term.    April  10, 18d3.) 

1.  Donatio  Causa  Mortis— Delivery— Validity. 

Transfer  of  possession  and  dominion  of  tho  thing  given,  and  oontlnuanc** 
of  such  possession  and  dominion  in  the  donee,  as  against  the  donor,  are 
indispensable  conditions  of  a  valid  donatio  causa  mortis. 
8l  Same— Subsequent  Appropriation  by  Donor. 

An  appropriation  by  the  donor,  after  the  gift,  of  the  thing  given,  shoTfrs 
either  an  ineffectual  delivery  or  a  revocation,  and  In  eith^  aspect  is  fatal 
TO  tho  validity  of  a  donatio  causa  mortis. 
8.  Same— Contemplation  op  Death. 

It  is  indispensable  to  ihe  validity  of  a  gift  causa  mortis  that  it  be  made 
in  contemplation  of  the  death  of  the  donor. 
(Syllabus  by  the  Court) 

Appeal  from  Equity  Term. 

Action  by  Thomas  Kirk  and  another,  administrators  of  Margaret 
Kirk,  deceased,  against  Bridget  McCusker,  to  recover  certain  assets 
alleged  to  belong  to  the  estate  of  deceased.  There  was  judgment 
for  defendant,  and  plaintiffs  appeal.     Reversed. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

John  McGinn,  (Edward  W.  S.  Johnson,  of  counsel^)  for  appellants. 
Peter  CJondon,  for  respondent. 

PRYOR,  J.  "Sound  policy  requires  that  the  law  regulating 
gifts  causa  mortis  should  not  be  extended,  and  that  the  range  of 
such  gifts  should  not  be  enlarged."  Earl,  J.,  in  Ridden  ¥.  Thrall, 
125  N.  Y.  572,  581,  26  N.  E.  Rep.  627.  A  gift  imports,  ex  vi  termini, 
a  present  transfer  of  the  property,  and  an  executory  gift  is  a  legal 
absurdity.  2  Kent,  Ck>mm.  438.  Hence  an  intention  to  give,  no 
matter  how  absolute  and  explicit,  is  merely  nugatory;  but,  to  a 
valid  and  effectual  gift,  delivery  of  the  thing  given,  with  the  pur- 
pose and  effect  of  passing  the  property  as  wdl  as  the  possession, 
is  an  indispensable  condition.  Beaver  v.  Beaver,  117  N.  Y.  421, 
429,  22  N.  E.  Rep.  940]  Young  v.  Young,  80  N.  Y,  422;  Jackson  v. 
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Railroad  Ck).,  88  N.  Y.  520;  Harris  v.  Clark,  3  N.  Y.  93.  Such  a 
delivery  is  as  essential  to  a  gift  causa  mortis  as  to  a  gift  inter  yivos. 
Ridden  v.  Thrall,  125  N,  Y.  572,  579,  26  N.  E.  Rep.  627;  Harris  t. 
aark,  3  N.  Y.  93,  113;  Gescheidt  v.  Drier,  (Sup.)  20  N.  Y.  Supp.  11; 
Basket  v.  Hassell,  107  U.  S.  602,  2  Sup.  Ct.  Rep.  415;  Conklin  y. 
Conklin,  20  Hun,  278;  Turner  y.  Brown,  6  Hun,  331,  333;  2  Kent, 
Ck)mm.  (12th  Ed.)  marg.  p.  448,  note  by  Judge  Holmes.  "There 
must  be  a  renunciation  by  the  donor,  and  an  acquisition  by  the 
donee,  of  all  interest  in  and  title  to  the  subject  of  the  gift."  Wet- 
more  V.  Brooks,  (Com.  PL  N.  Y.)  18  N.  Y.  Supp.  852.  Bf  a  gift 
causa  mortis  "the  title  to  the  property  passes  from  the  donor  to  the 
donee  at  the  time  of  delivery,  defeasible  only  during  the  lifetime  of 
the  donor.*'  8  Amer  &  Eng.  Enc.  Law,  1352.  "To  constitute  a 
gift  causa  mortis,  it  is  not  only  essential  that  delivery  be  complete, 
but  possession  must  be  retained  by  the  donee  until  the  donor's 
death.  If  after  delivery  the  donor  again  has  possession,  the  gift 
is  nugatory."  Dunbar  v.  Dunbar,  80  Me.  152,  13  Atl.  Rep.  578; 
Craig  V.  Craig,  3  Barb.  Ch.  78.  "Death  of  the  donor  without  revo- 
cation of  the  gift"  is  requisite  to  the  validity  of  a  donatio  causa 
mortis.     Champney  v.  Blanchard,  39  K  Y.  Ill,  116. 

'nie  burden  was  upon  the  respondent  to  establish  the  gift  she 
alleges  against  the  apparent  title  of  the  appellants,  and  to  estab- 
lish it  by  clear  and  satisfactory  proof.  Devlin  v.  Bank,  125  N. 
Y.  756,  26  N.  E.  Rep.  744;  Wetmore  v.  Brooks,  supra.  If  the  evi- 
dence be  insufficient  as  to  any  fact  indispensable  in  the  constitu- 
tion of  a  gift  causa  mortis,  the  judgment  cannot  stand;  and  we 
must  so  decide,  however  repugnant  the  conclusion  to  the  inclination 
of  the  court.  Assuming  what,  however,  is  extremely  questionable, 
that  the  doner  never  resumed  possession  of  the  bank  books  after 
their  delivery  to  the  resi)ondent,  the  fact  is  uncontroverted  that 
she  subsequently  appropriated  to  her  own  use  a  part  of  the  very 
fund  which  Is  claimed  to  have  been  transferred  to  the  donee  by 
the  alleged  gift  causa  mortis.  By  the  instrumentality  of  those 
books,  in  the  presence  and  with  the  concurrence  of  the  respond- 
ent, she  drew  |600  from  the  bank,  and  applied  it  to  her 
own  personal  use.  The  alternative  is  inevitable, — ^that  the 
donor  never  meant  to  part  with  the  present  possession  and  dominion 
of  the  thing  given,  or  else  that,  in  the  exercise  of  her  unquestion- 
able right,  she  revoked  the  intended  gift;  and  either  inference  is 
fatal  to  the  validity  of  the  donation.  By  collecting  and  appropriat- 
ing a  portion  of  the  fund  which  the  delivery  of  the  books  is  sup- 
posed to  have  destined  to  the  donee,  the  donor  unequivocally  assert- 
ed possession  and  dominion  of  the  thing  given;  asserted  and  exer- 
cised the  jus  disponendi  in  its  utmost  plenitude.  "There  can  be 
no  gift,  in  law,  if  one  exercises  dominion  over  the  subject  of  the 
gift."  Dougherty  v.  Moore,  (Md.)  18  Atl.  Rep.  35.  <«Redelivery  of 
the  subject  of  the  gift  to  the  donor  revokes  the  gift."  Wigle  v. 
Wigle,  6  Watts,  522.  The  donor's  act  of  reclamation,  in  itself, 
would  operate  to  nullify  her  original  intention,  if  such  there  was. 
to  pass  possession  and  property;  but,  indeed,  it  is  not  clear  that  she 
ever  meant  to  relinquish  dominion  of  the  subject  of  the  contem 
plated  gift.     The  paper  executed  at  the  time  of  the  transaction, 
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otherwise  onimptHrtant,  contains  the  most  authentic  exposition  of 
her  purpose;  and  by  that  she  says,  '*If  anything  happens,  I  leave 
an  tie  money  I  have  in  the  bank  to  Bridget  McCusker."  Here, 
beyond  question,  is  not  a  gift  in  praesenti^  defeasible  upon  a  contin- 
gency, i.  e.  the  recovery  of  the  donor,  but  an  inchoate  gift  sus- 
pended in  operation  and  effect  upon  a  future  event,  i.  e.  'if  any- 
thing happens."  In  donatio  causa  mortis  the  condition  is  subse* 
quent,  and  operates  to  defeat  a  title  already  vested,  while  here  the 
condition  is  precedent,  and  intercepted  the  transfer  of  title  until 
the  something  '^happens."  With  this  construction  of  the  paper, 
the  conduct  of  both  donor  and  donee  was  in  harmony.  The  donee, 
mindful  of  the  wants  of  the  donor,  urged  her  to  retain  one  of  the 
books,  so  that  she  might  draw  money  for  probable  exigencies;  and 
the  donor  did  draw  from  the  fund  she  intended  as  a  gift  to  the  donee. 
If  it  be  argued  that  as  the  money  appropriated  by  the  donor  was 
drawn  by  two  books,  and  from  two  banks,  the  deposit  in  the  other 
bank  is  unaffected,  we  answer  that  the  gift  was  by  one  act,  and, 
if  an  integral  fund,  not  by  several  acts,  and  in  distinct  XMurcds; 
that  the  same  intention  actuated  and  characterized  the  delivery 
of  all  the  books;  and  that,  by  necessary  consequence,  if  dominion 
was  reserved  as  to  the  deposit  in  two  banks,  it  was  reserved  as  to 
all,  or,  if  there  was  a  revocation  as  to  two,  there  was  a  revocation 
as  to  all  the  deposits. 

But,  for  another  and  independent  reason,  this  pretended  gift  is 
manifestly  void.  As  its  name  imports,  a  gift  causa  mortis  is  made 
in  contemplation  of  the  dearth  of  the  donor,  and  that  it  be  so  made 
is  an  indispensable  condition  of  its  validity.  A  gift  upon  any 
other  contingency  is  not  a  donatio  causa  mortis.  Now,  the  evi- 
dence utterly  fails  to  show  that  it  was  an  apprehension  of  death 
by  the  donor  that  prompted  the  delivery  of  the  bank  books  to  the 
defendant.  True,  Margaret  Kirk  was  of  infirm  health;  and  true, 
also,  it  is,  that  on  the  occasion  of  the  delivery  of  the  books  she  said 
the  doctor  had  told  her  she  "was  liable  to  go  off  at  any  time;'*  But 
not  for  that  did  she  d^ver  the  books  to  the  defendant  Bj  the 
uncontroverted  testimony, — ^the  testimony  of  defendant's  own  wit- 
nesses,— ^another  motive  than  the  fear  of  death  actuated  the  delivery 
of  the  books.  Detailing  the  circumstances  of  the  alleged  donati<m. 
Peter  Hughes  testifies: 

"As  soon  as  I  came  in,  she  says:  'Well,  Brldgie's  employers  have  sent  for 
her  to  go  home.  Now,  you  know  about  thnt  letter  that  my  sister  sent 
me,  saying  Thomas  Kirk  would  come  on  here,  and  carry  out  bis  intention  to 
bum  the  house.  Now,  if  Bridgie  goes  home,  and  he  comes  and  Irams  the 
house,  I  want  her  to  have  her  share.  ♦  ♦  ♦  If  he  comes  on,  why,  Bridgie, 
you  have  got  this  money.  He  cannot  touch  It.  You  have  crot  it/  ♦  ♦  • 
She  said  that,  if  anything  happened  to  her  while  Miss  McCukker  was  away. 
she  would  have  something  anyhow,  if  Thomas  Kirk,  her  brother,  should  come 
here  and  do  any  damage.  *  *  *  She  said  that  Miss  McOnsker  would  h&ye 
this,  if  he  would  come  on  and  do  any  damage.*' 

Kate  Guughran  testified: 

"She  said:  'I  want  to  leave  aU  the  money  In  bank  to  Miss  McGuaker,  In 
case  anything  should  happen.  *  ^  •  Well,  If  I  don't  ase  Bridget  any  more, 
I  am  glad  I  got  her  to  take  the  bank  books  home  with  her.'  " 


Digitized  by 


Google 


C.  p.  N.  Y.]  KZSK  «.  X'CQBJCBB.  783 

What,  then,  is  the  inference  from  these  repeated  exporessions  of 
Margaret  Kirk?  That  she  delivered  the  bank  books  upon  the  con- 
tingency of  her  death,  or  in  apprehension  of  the  threat  of  Thomas 
Kirk  to  bum  or  tear  down  the  house?  That  the  latter  was  the 
event,  and  the  only  event,  she  had  in  mind,  and  intended  to  pro- 
vide against,  is  manifest,  beyond  the  possibility  of  rational  dispute. 
Indeed,  that  Margaret  Kirk  was  under  no  apprehension  of  imminent 
death  is  apparent,  not  only  from  the  absence  of  satisfactory  evi- 
dence to  the  contrary,  but  by  the  fact  that,  after  the  so-called 
^^gift  causa  mortis,"  she  busied  herself  about  the  details  of  domestic 
economy,  and  in  making  improvements  and  additions  to  her  house. 
Mindful  that*  the  law  regards  gifts  causa  mortis  with  distrust,  and 
exacts  for  their  support  clear  and  convincing  proof,  we  are  unable 
to  find  in  the  record  sufficient  evidence  to  uphold  the  judgment. 
"Whatever  our  reprobation  of  the  plaintiffs,  and  sympathy  with  the 
defendant,  our  decision  must  still  be  in  conformity  with  the  rules 
of  law. 

Judgment  rev^ned^  and  new  trial  ordered,  costs  to  abide  event. 

BISCHOFF,  J.,  concurs  in  result 

DALY,  O.  J.,  (concurring.)  The  judgment  appealed  from  will 
have  to  be  reversed  for  error  in  the  admission  of  testimony  of  the  de- 
fendant concerning  a  transaction  with  the  plaintiffs'  intestate.  The 
issue  in  the  ease  was  whether  the  deceased  had  personally  delivered 
her  bank  books  to  the  defendant^  with  the  intention  of  making  a 
gift  to  the  latter  of  ihe  money  in  the  banks,  and  whether,  thereafter, 
the  donor  had  recovered  possession  of  any  of  the  books,  and  re- 
voked the  gift  of  the  money,  or  any  part  of  it.  The  defendant's 
witness  Peter  Hughes  had  testified  to  a  transaction  of  February 
12,  1892^  between  the  deceased  (Miss  Kirk)  and  the  defendant,  in 
which  the  bank  books  were  given  to  the  latter;  but  he  also  testi- 
fied that  one  of  the  books  was  handed  back  to  Miss  Kirk  by  defend- 
ant,  who  subsequently,  after  the  death  of  Miss  Kirk,  took  the  book 
from  the  rooms  of  deceased.  The  defendant  was  then  sworn  on 
her  own  behalf,  and  was  asked  how  long  Ihe  three  bank  books  had 
been  ia  her  possessioiL  This  was  objected  to  by  plaintiffs  as  with- 
in the  prohibition  of  section  829  of  the  Code,  but  the  objection  was 
overruled,  and  the  plaintiffs  excepted.  The  defendant  then  an- 
swered, "Since  the  evening  of  February  12th  of  this  year."  A  mo- 
tion by  plaintiffs  to  strike  out  the  answer,  as  relating  to  a  transjjc- 
tion  witii  a  deceased  person,  was  denied,  and  exception  taken. 
The  materiality  of  this  testimony  of  the  defendant  was  that  the 
personal  transaction  and  communication  between  deceased  and  her- 
self, as  testified  to  by  Hughes,  might  be  inferred  from  it;  and  she 
thus  testified  indirectly  to  both  such  transaction  and  communi- 
cation. "The  fact  she  spoke  of  was  in  no  just  sense  independent 
of,  and  extrinsic  to,  the  personal  transaction  and  communication, 
but  derived  its  chief  significance  from  its  dependence  upon,  and 
intrinsic  connection  with,  both."  Viall  v.  Leavens,  39  Hun,  291.  The 
case  cited  resembles  the  present  closely,  and  is  an  authority  di- 
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rectly  in  point;  for  there  ihe  witness  testified  to  the  possession  of 
a  deed,  the  delivery  of  which  was  in  question.  In  Spicer  v.  8picer, 
54  N.  Y.  Super.  Ct.  Kep.  280,  a  defendant  was  asked  how  long  a 
deed  alleged  to  have  been  obtained  from  the  deceased  by  fraud  and 
undue  influence  had  been  in  his  possession.  The  evidence  was  ad- 
mitted on  the  ground  that  "it  may  well  have  been  that  the  deed 
was  not  delivered  to  the  witness  by  the  grantor  personally."  In 
the  present  case  the  proof  of  such  personal  delivery  is  the  basis  of 
the  witness'  claim  to  the  possession  of  the  books. 

With  respect  to  the  merits  of  the  case,  it  may  be  said  that  the 
decision  of  the  trial  judge  might  have  been  sustained  is  part^  if 
not  wholly,  but  for  the  error  pointed  out  above.  If  the  redelivery  of 
the  Bleecker  Street  Bank  pass  book  could  be  construed  as  a  rescis- 
sion of  the  gift,  and  its  retention  by  the  donor  as  a  revocation, 
then  it  should  be  deemed  a  rescission  or  revocation  of  the  gift 
<jt  the  nH)ney  deposited  in  that  bank,  and  not  of  the  moneys  deposited 
in  the  other  banks,  the  books  of  which  were  never  delivered  back 
to  the  deceased.  But  I  do  not  think  that  the  redelivery  of  the 
Bleecker  Street  Bank  book  affected  the  gift  of  the  money  in  that 
bank,  in  any  particular;  for  the  deceased  never  drew  any  of  the 
money,  and  the  book  was  reluctantly  received  by  her  at  the  urgent 
solicitation  of  the  donor,  and  as  a  provision  for  possible  contiiis:ent 
needs  only.  Nothing  in  this  transaction  indicates  the  slightest 
desire  or  intention  on  the  part  of  the  deceased  to  take  back  what 
had  been  so  freely  given.  With  respect  to  the  subsequent  with- 
drawal of  money  from  the  Emigrant  Savings  Bank,  which  Hughes 
says  the  defendant  told  him  "she  got  Mag  to  draw  to  send  to  her 
sister  in  Ireland,"  that  money  could  only  have  been  drawn  on  pres- 
entation of  the  book  in  defendant's  possession,  and  it  was  so  drawn 
in  defendant's  presence,  both  parties  going  to  the  bank  together; 
and  this  withdrawal  of  the  sum  in  question  did  not  affect  the  owner- 
ship of  the  balance  in  the  bank,  the  book  being  stiU  retained  by 
defendant  As  to  the  original  gift,  all  the  constituents  of  the  dona- 
tio causa  mortis  are  found  in  the  detailed  transaction.  The  illness 
or  ailment  of  the  donor,  from  which  she  never  recovered  before  her 
death,  which  took  place  within  six  weeks;  the  gift  in  praesenti  of 
the  bank  books  to  the  defendant,  which  is  a  delivery  of  the  sums 
credited  therein,  (Bidden  v.  Thrall,  125  N.  Y.  572,  26  N.  E.  Rep. 
627;  Walsh  v.  Bank,  [Com.  PI.  N.  Y.]  7  N.  Y.  Supp.  669,  and  8  N.  Y. 
Supp.  344;  Penfield  v.  Thayer,  2  E.  D.  Smith,  305;)  the  words  which 
accompanied  the  gift,  "There  is  your  fortune  for  you,"  together  witli 
the  whole  conversation, — ^make  out  a  case  beyond  even  a  reasonable 
doubt.  The  written  paper,  which  at  the  time  of  the  gift  the  de- 
ceased caused  to  be  drawn  up,  and  which  she  signed,  "I,  Margaret 
Kirk,  if  anything  happens,  I  leave  all  the  money  I  have  in  the  bank 
to  Bridget  McCusker,"  confirms  the  gift.  The  contingency  there- 
in expressed  referred  to  her  death.  She  told  them  4hat  the  doctor 
told  her  that  the  sickness  would  take  her  off  at  any  time.  If  she 
had  apprehensions  about  her  brother  coming  from  Ireland,  they  must 
have  related  to  his  coming  after  her  death,  for  his  coming  during 
her  lifetime  would  not  affect  defendant's  prospects  of  getting  "her 
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share."  Nor  does  the  contingency  mentioned  in  the  paper  indi- 
cate that  the  gift  was  not  to  take  effect  immediately.  The  paper 
tersely  expressed  what  the  law  implied  in  a  gift  causa  mortis.  **Such 
gifts  are  inchoate,  and  not  perfected  until  the  death  of  the  donor." 
Parker  v.  Marston,  27  Me.  196,  203.  "Such  a  gift  does  not  become 
perfect  till  the  death  of  thp  donor."  Parish  v.  Stone,  14  Pick.  198, 
203.  "A  donatio  causa  mortis  does  not  pass  a  title  immediately, 
but  it  is  only  to  take  effect  on  the  death  of  the  donor."  Grover  v. 
Grover,  24  Pick.  261,  266.  The  very  terms  of  the  paper  signed  by 
the  deceased  are  singularly  like  the  declaration  of  the  donor  in 
Williams  v.  Guile,  117  N.  Y.  343,  348,  22  N.  E.  Rep.  1071,  "if  any- 
thing happened  to  him,  he  should  hand  it  [the  policy  and  assign- 
ment] to  Mrs.  Guile,"  and  upon  these  words  the  gift  causa  mortis 
was  upheld  What  Mrs.  Kirk  understood  by  the  paper  is  plain 
enough-  The  ^witness  Hughes  said  to  her,  ^Ht  you  want  to  leave  the 
money,  why  don't,  you  go  down  to  the  bank,  and  give  it  to  Bridget," 
and  she  said  "that  would  do  just  as  well,"  referring  to  the  paper. 
This  expression,  with  the  delivery  of  the  bank  books,  indicated  that 
the  witness  understood  that  the  disx)Osition  she  had  made  was  equiva- 
lent to  drawing  the  money  out  of  the  bank,  and  giving  it  to  her  niece. 
What  roota  is  there  for  doubt  as  to  her  intention?  There  was  evi- 
dence that  Mrs.  Kirk  was  entirely  solvent  at  the  time  of  her  gift, 
and  retained  sufficient  property  to  pay  her  debts,  and  the  gift  can- 
not be  attacked  on  the  ground  suggested  by  appellants,  and  claimed 
to  be  supported  by  Fox  v.  Moyer,  54  N.  Y.  131.  The  judgment,  how- 
ever, must  be  reversed  for  error  in  the  admission  of  the  testimony 
of  defendant,  as  above  stated. 

Judgment  reversed,  and  new  trial  ordered;  costs  to  abide  event. 


TBRRY  V.  MOOJ[lE  et  aL 
(Common  Pleas  of  New  York  City  and  Ck>uiity,  General  Term.    April  10, 1893.) 

1.    ARBITKATION  AMD  AWARD— ACTION  ON  AWARD— PlBADIHO. 

Arbitrators  appointed  under  a  lease  were  required  to  determine  what 
would  >  be  a  reasonable  yearly  rent  for  a  renewal  term.  For  this  purpose 
they  were  to  take  a  certain  per  cent,  of  the  value  of  tbe  leased  lajud  con- 
sidered as  it  vacant  and  unimproved.  The  decision  was  not  required  to 
contain  any  matter  but  the  award.  Held,  not  necessary  for  the  lessee, 
in  seeking  to  compel  a  renewal  in  accordance  with  the  award,  to  allege 
or  show  that  the  award  had  been  in  fact  made  in  the  manner  prescribed. 

SL   8aXB— iRRBQULARrriBS. 

A  party  cannot,  after  pretending  to  comply  with  an  award,  and  after 
suit  brought,  object  to  irregularities,  as  that  the  arbitrators  were  not 
sworn,  or  their  decision  delivered. 

Appeal  from  special  term. 

Action  by  CJornelia  T.  Terry  against  Katherine  T.  Moore,  impleaded 
with  another,  to  compel  the  execution  of  a  renewal  lease  of  premises 
No.  453  West  Twenty-Third  street,  in  the  city  of  New  York,  in  ac- 
cordance with  the  decision  of  arbitrators  chosen  to  ascertain  and  de- 
v.22N.Y.8.no.7 — 50 
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termine  the  rent  for  the  renewal  term.    There  was  an 
judgment  overruling  a  demurrer  to  the  complaint,  fron 
an  order  directing  the  entry  of  such  judgment,  the  defen 
ine  T,  Moore  appeals.     Affirmed. 

The  leasehold  estate  was  created  February  1,  1846,  lyy  lease  fc 
3  months  from  this  date,  executed  by  Clement  G.  Moore  to  Willii 
provision  for  thr»*e  renewals  thereof,  and,  at  the  option  of  th 
fourth;  each  renewal  term  to  be  21  years.  The  first  renewal 
dated  October  5,  1866,  expiring  May  1,  1887,  wheiv  the  plaintiff 
to  the  rights  of  the  original  lessee,  and  the  defendant  Katheris 
of  the  lessor.  At  the  expiration  of  that  term,  arbitrators  were  a 
the  rent  for  the  second  renewal  term,  pursuant  to  the  followl] 
the  lease  then  expiring:  "And  it  is  hereby  mutuaUy  agreed  b: 
the  parties  to  these  presents  that,  at  the  end  and  expiration  of 
hereby  granted,  the  said  party  of  the  first  part,  his  successors  c 
and  wiU,  at  such  the  end  and  expiration  of  the  said  term,  gran 
party  of  the  second  part,  his  executors,  administrators,  or  ass 
their  expense,  a  new  lease  of  the  said  lot  of  ground  for  a  fi 
twenty-one  years  thence  next  ensuing,  at  such  reasonable  a 
be  paid  half-yearly,  as  shaU  then  have  been  agreed  upon  by 
otherwise  settled  and  ascertained,  as  is  hereinafter  provided,  be 
the  rent  reserved  by  these  presents/'.  "And,  in  order  to  asoert^ 
of  rent  which  ought  to  be  reserved  and  made  payable  on  any  s 
of  the  said  hereby  demised  premises  as  is  above  mentioned, 
such  rent  shaU  be  ascertained  and  determined  as  foUows,  t 
The  said  party  of  the  first  part,  hia  successors  or  assigns,  shalJ 
fit  and  impartial  person,  and  t^e  said  party  of  the  second  part, 
administrators,  or  assigns,  shall  nominate  one  other  fit  and  im 
which  persons  so  nominated  shaU  themselves,  respectively,  be 
simple  of  one  or  more  lots  in  the  Immediate  neighborhood 
said  hereby  demised  premises  are  situate,  to  determine  w 
a  reasonable  yearly  rent  for  the  said  lot  of  land  during 
ensuing  term  of  twenty-one  years,  which  nominations  shall 
signified  by  each  party  to  the  other  at  least  one  month  I 
piraiion  of  the  then  current  term;  and.  In  default  of  sui 
being  made  by  either  party  for  the  space  of  fifteen  days  i 
above  Umited  for  the  making  of  the  same,  the  person  wl 
been  so  nominated  by  the  other  party  shaU  appohit  and  associat 
one  ot^er  fit  and  impartial  person  qualified  as  above  mentione 
poses  aforesaid,  and,  if  the  two  persons  to  be  so  nomhiated  or  f 
.differ  in  Judgment  as  to  either  of  the  said  subjects,  they  shaU  a; 
impartial  person  qualified  in  like  manner  to  be  associated  with 
purposes,  If  they  can  agree  on  such  person;  or.  If  they  cannot  a( 
of  liiem  shall  nominate  two  fit  and  Impartial  persons  qnalifled  i 
and  from  the  names  of  the  four  persons  so  nominated  that  o 
drawn  by  baUot  who  shall  be  associated  for  the  purposes  afor 
two  persons  so  nominated  or  appointed;  and  the  decision  of  « 
three  persons  so  to  be  chosen,  whether  as  to  the  value  of  the 
as  to  the  amount  of  such  rent,  shaU  in  aU  cases  be  final  and  co 
In  every  case  of  renewal  the  rent  to  be  reserved  during  the  fi 
be  thereby  granted,  if  not  settled  by  mutual  agreement,  shaU 
upon  the  principle  and  in  the  manner  foUowing,  that  is  to  say: 
ground  shall  be  considered  as  vacant  and  unimproved,  and,  a 
full  and  fair  value  on  a  sale  thereof  in  fee  simple  by  private  oo 
estimated  by  the  appraisers,  and  four  per  cent,  on  such  estin 
the  said  lot  shall  be  tibe  annual  rent  to  be  reserved  in  the  new  le 
further  term  to  be  thereby  granted,  except  for  the  second  an 
the  annual  rent  for  which,  if  not  agreed  upon  by  the  parties,  si 
cent,  on  tiie  estimated  value  of  the  sjiid  lot,  to  be  reserved  in  the 
the  said  second  and  third  terms.  And  it  is  farther  agreed  that  tt 
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SO  clioaen  to  ascertaiii  the  value  of  sach,  and  to  determine  on  the  mid  rent  for 
the  next  ensuing  term,  shall  in  all  cases  be  sworn  to  act  therdn  faithfully 
and  impartially;  and  their  award  or  decision  shall  be  made  in  writing  and  by 
duplicate,  one  part  thereof  to  be  delirered  to  the  party  of  the  first  part,  his 
successors  or  assigns,  and  the  other  to  the  party  of  the  second  part,  Ms  ex- 
ecutors, administrators,  or  assigns."  A  majority  of  the  arbitrators,  after  due 
hearlQg  upon  all  the  evidence  and  arguments  of  counsel  of  the  parties, 
decided  and  awarded  $208  to  be  a  fidr  and  reasonable  ground  rent  for 
the  premises.  'ITie  complaint  avers  that  the  amount  has  never  been 
excepted  to,  and  that  pluintiff  demanded  the  renewal  lease,  and  that, 
*'tn  pretended  compliance  therewith,  said  counsel  for  the  defendants  did 
furnish  to  counsel  for  plaintiff  a  proposed  form  of  renewal  lease,  which 
omitted  important  covenants  which  were  contained  in  Exhibits  A  and  B, 
which  covenants  plaintifP,  by  her  counsel,  claimed  should  be  left  in 
tlie  renewal  lease,  and  also  the  defendants  demanded  from  the  plaintiif  the 
sum  of  twelve  dollars  for  preparing  the  same,  although  it  was  the  duty  of 
tlie  defendants  to  prepare  the  Rame  at  their  cost;  that  thereupon  said  pro- 
posed lease  was  returned  to  the  counsel  for  defendants,  and  such  defects 
pointed  out  to  him;  that  since  last  commimlcation  plaintiff  has  recelred  a  re- 
ply thereto,  in  which  defendants  decline  to  give  any  lease  whatever,  except  at 
a  different  and  much  larger  rent  than  as  fixed  by  the  arbitrators."  The  defend- 
ant Katherine  T.  Moore  demurs  to  the  complaint,  on  the  ground  that  it  does 
not  state  facts  sufficient  to  constitute  a  cause  of  action. 

Argued  before  DALY,  C.  J.,  and  BISCHOFP  and  PRYOB,  JJ. 

E.  Soutiier,  for  appellant 

J.  M.  Buckingham,  (William  O.  Trail,  of  counsel,)  for  respondent 

DALY,  C.  J.  The  alleged  defect  in  the  complaint  is  that  the  writ- 
tien  award  or  decieion  of  the  arbitrators  (which  is  annexed  to  it)  fails 
to  show  that  they  valued  the  lot  upon  the  principles  stated  in  the 
covenant,  and  that  they  calculated  the  required  percentage  upon  a 
valuation  of  the  lot  as  therein  provided;  also  lliat  the  complaint 
fails  to  show  their  compliance  with  these  requir^nents  of  the  cove- 
nant, and  does  not  allege  in  addition  that  they  were  sworn,  and  that 
their  decision  was  delivered  to  the  lessor,  his  heirs  or  assigns.  There 
is  nothing  in  the  covenants  of  the  lease  which  required  the  written 
decision  of  the  arbitrators  to  be  in  any  particular  form,  or  to  contain 
BJiy  matter  except  their  decision.  They  were  to  determine  what 
would  be  *^a  reasonable  yearly  rent,"  and  their  award  need  contain 
noting  more;  and  the  plaintiif  is  not  bound  to  set  forth  in  his  com- 
plaint a  complianee  by  the  arbitrators  with  the  rule  which  is  to  gov- 
ern their  deliberations  and  control  their  decision.  That  rule  simply 
requires  them  to  estimate  the  full  and  fair  value  of  the  lot,  and  this 
requires  the  exercise  of  their  judgment  upon  the  evidence  as  to  what 
18  such  full  and  fair  value.  There  is  no  way  of  proving  that  the  arbi- 
trators exercised  their  judgment  upon  the  evidence.  It  is  to  be  pre- 
sumed until  such  gross  discrepancy  between  the  award  and  the  value 
is  shown  as  to  warrant  a  charge  of  bad  faith  or  fraud.  Matter  that 
Is  not  to  be  proved  need  not  be  alleged.  To  hold  otherwise  would 
eompel  plaintiff  to  prove  that  the  r^nt  as  fixed  by  the  arbitrators  is 
''reasonable,"  and  this  could  not  be  done  without  substituting  the 
court  for  the  tribunal  agreed  upon  by  the  parties  for  the  very  pur- 
pose. No  case  cited  by  appellant  holds  otherwise.  In  Delaware  & 
H.  Canal  Co.  v.  Pennsylvania  Coal  Co.,  50  N.  Y.  250,  the  decision  of 
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the  arbitrators  had  not  been  obtained,  and  thus  the  measnre  of  lia- 
bility was  not  determined. 

But  generally,  as  to  all  objections  to  the  form  of  the  decision,  and 
to  the  want  of  allegations  that  the  arbitrators  were  sworn,  and  that 
they  had  complied  with  the  covenants,  and  that  a  copy  of  the  award 
had  been  served  as  required  by  the  covenant,  it  is  a  sufiQcient  answer 
that  the  complamt  contains  averments  showing  that  failure  to  com- 
ply with  these  requirements,  if  there  were  such  failure,  was  waived 
by  the  defendant,  who  proceeded  to  a  pretended  compliance  with  the 
award,  and  to  tender  a  lease  at  the  rental  therein  fixed.  This  shows 
that  the  award  was  received  by  her  or  communicated  to  her.  It  is 
manifest  that,  after  this,  treating  the  award  as  regular,  and  admit- 
ting a  compliance  with  the  covenant,  the  defendant  cannot,  after  suit 
brought  upon  such  admission  and  waiver,  set  up  noncompliance  with 
formal  or  other  requisites.  Service  of  a  copy  of  the  award  may  be 
waived.  Gidley  v.  Gidley,  65  N.  Y.  170.  The  failure  to  take  the  oath 
is  a  mere  irregularity,  (Howard  v.  Sexton,  4  N.  Y.  157;)  and  generally 
every  intendment  is  in  favor  of  the  award,  (Butler  v.  Mayor,  1  Hill, 
489;  1  Amer.  &  Eng.  Enc.  Law,  696.)  Judgment  and  order  appealed 
from  affirmed,  with  costs.    All  concur. 


TERRY  V.  MOORB. 

(Common  Pleas  of  New  York  City  and  County,  G^ieral  Term.    April  10.  IBOS.) 

EquiTT— Rescission  of  Lbase— Histaksh  Constkuction. 

A  lessee  who  is  induced  to  take  a  renewal  lease  stipulating  for  a  certain 
ground  rent  under  a  mistaken  idea  as  to  her  rights,  and  on  account  of 
erroneous  representations  of  the  lessor  that  if  the  matter  of  rent  should 
be  submitted  to  arbitrators,  as  provided  in  the  original  lease,  the  latter 
would  be  obliged,  under  a  proper  construction,  to  estimate  the  property 
as  vacant  and  unimproved  at  its  fair  value,  although  restricted  to  a  cer- 
tain use  for  which  it  was  no  longer  suited,  may  have  the  renewal  lease 
set  aside,  and  the  rent  fixed  by  arbitratioiL 

Appeal  from  special  term. 

Action  by  Adeline  H.  Terry  against  William  T.  Moore  to  have 
a  renewal  lease  taken  by  plaintiff  as  lessee  set  aside,  etc.  There 
was  an  interlocutory  judgment  overruling  a  demurrer  to  the  com- 
plaint, from  which,  and  an  order  directing  the  entry  of  such  judg- 
ment, defendant  appeals.    Affirmed. 

The  complaint  shows  that  the  plaintiff  was  entitled  In  the  year  1887  to  a 
renewal  for  21  years  of  the  lease  of  the  lot  No.  255  West  Twenty-Third  street, 
in  the  city  of  New  York.  The  estate  was  originally  created  by  a  lease  from 
Clement  C.  Moore,  (to  whose  right  the  defendant  succeeds,)  made  to  William 
Torrey,  in  1846,  which  expired  May  1,  1866,  and  which  provided  for  three  re- 
newals of  21  years  each,  with  the  option  to  the  lessor  of  granting  a  fourth 
renewal,  or  paying  for  the  dwelling  house  erected  by  the  lessee  according 
to  the  requirements  of  the  lease.  The  rent  upon  the  renewal  In  question,  if  not 
agreed  upon,  was  to  be  fixed  by  appraisement  by  arbitrators,  who  were  to 
determine  what  would  be  a  reasonably  fair  rent  for  the  ensuing  term;  the 
rent  to  be  ascertained  by  considering  the  lot  as  vacant  and  unimproved  at 
its  fuU  and  fair  value  at  a  sale  by  private  contract,  the  rent  to  be  4  per  cent. 
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of  such  estimated  value.  The  rent  for  the  first  term  was  $62  per  annum,  and 
for  the  second  term,  expiring  in  1887,  had  been  fixed  by  arbitration  at  $200. 
The  original  lease  restricted  the  use  of  the  premises  for  a  dwelling  house  only, 
and  provided  for  the  reservation  of  a  cour^Fard  in  front.  In  1887,  the  period 
In  question  in  this  suit,  the  character  of  the  neighborhood  was  so  changed  that 
the  premises  were  no  longer  suitable  for  first-dass  private  dwellings,  and  the 
adjc4ning  block  of  land  to  the  west,  owned  by  the  Clement  C.  Moore  estate, 
was  occupied  for  business  purposes  upon  leases  and  grants  from  said  estate. 
The  complaint  set  forth  fully  all  the  facts,  showing  the  altered  character  of 
the  neighborhood,  and  the  detriment  to  the  interest  of  the  plaintiff  and  the 
adjoining  lessees  thereby  and  by  the  maintenance  of  the  courtyards.  The  com- 
plaint alleged  that,  owing  to  the  restrictions  and  the  altered  character  of  the 
neighborhood,  the  value  of  the  property  had  been  greatly  reduced,  and  the  rent 
for  the  new  term,  if  fixed  according  to  the  terms  of  the  lease,  would  not  have 
exceeded  that  reserved  for  the  term  which  expired.in  1887.  It  was  then  alleged 
that  the  defendant  and  his  agent  demanded  for  the  renewal  a  rent  of  $375  per  an- 
num, representing  it  to  be  a  concession,  and  that,  if  plaintiff  went  to  arbi- 
tration, the  lot  in  question  would,  under  the  terms  and  conditions  set  out  in 
the  lease,  be  appraised  for  a  very  high  value,  and  without  any  reference  to  the 
restrictions  as  to  the  use  to  which  it  was  limited;  that  the  property  was  worth 
from  ten  to  twelve  thousand  dollars  per  lot,  as  vacant  and  unimproved;  and 
that  the  changes 'in  its  condition,  and  the  restrictions  as  to  Its  use,  had  nothing 
to  do  with  the  valuation  for  the  purposes  of  fixing  the  rent  in  the  renewal 
lease;  and  that,  if  the  property  were  appraised,  it  would  appraise  for  upwards 
of  $10,000;  and  that  plaintiff,  relying  upon  these  representations,  and  being 
Ignorant  of  the  mistake  made  by  the  lessor  and  his  agent  therein,  executed  a 
renewal  for  21  years,  at  the  rental  of  $875  per  annum.  The  complaint  prays 
to  have  the  renewal  lease  set  aside,  and  that  she  be  restored  to  her  original 
rights,  and  have  her  rent  fixed  by  arbitration,  and  a  renewal  lease  executed, 
containing  covenants  provided  for  in  the  original  indenture. 

Ar^ed  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

Charles  Edward  Souther,  for  appellant 
J.  M.  Buckingham,  for  respondent. 

DALY,  C.  J.  The  defendant's  demurrer  raises  the  issue  whether 
the  complaint  sets  forth  facts  which  would  entitle  the  plaintiff  to 
the  relief  demanded.  The  charge  in  fact  is  that  the  plaintiff  la- 
'bored  imder  a  mistake  as  to  her  legal  rights  under  her  lease,  and, 
being  misled  and  induced  by  the  representations  of  the  defendant 
and  his  agent  to  waive  those  rights,  executed  a  lease  by  which 
she  was  compelled  for  21  years  to  pay  a  rental  nearly  double  that 
which  would  have  been  fixed  by  appraisement  under  the  terms  of 
the  lease.  By  the  terms  of  that  instrument  the  rent  for  the  re- 
newal was  to  be  4  per  cent,  upon  the  value  of  the  lot,  considered 
as  vacant  and  unimproved.  The  representation  which  misled  the 
plaintiff  as  charged  is  that  the  restrictions  with  which  the  use  of 
the  lot  was  incumbered,  and  which,  owing  to  the  extreme  changes 
in  the  character  of  the  neighborhood,  must  greatly  affect  its  value, 
could  not  be  considered  by  the  appraisers  in  estimating  such  value, 
but  that  the  plaintiff  woidd  have  to  pay  4  per  cent  ui>on  the  value 
of  the  lot  as  vacant  and  unrestricted.  This  was  a  representation 
of  the  legal  effect  or  construction  of  the  existing  lease,  and,  if  re- 
lied upon  by  the  plaintiff  to  her  injury,  would  afford  ground  for 
equitable  relief.  Though  not  a  representation  of  fact,  but  of 
law,  jetf  being  induced  by  the  representation  of  the  defendant,  it 


Digitized  by 


Google 


790  NEW    YOEK   SUPPI^MEXT,  vol.  22. 

gives  a  right  of  action.  A  mistake  of  law,  where  th 
hidieations  of  fraud,  imposition,  or  undue  advantage,  will 
rected  by  a  court  of  equity;  but  where  the  complainan 
led  into  a  mistake  of  law  by  the  misrepresentations  of  the 
or  where  the  defendant  takes  advantage  of  the  complaii 
ranee  in  a  matter  of  law,  relief  will  be  granted.  15  Amer.  4 
Law,  638-643,  and  cases  cited.  See,  also.  Weed  v.  Weec 
at  page  247.  This  seems  to  be  a  fit  case  for  the  interp< 
court  of  equity,  as  the  plaintiff's  rights  cannot  be  pi 
leaving  her  to  her  defense  at  law  in  an  action  for  rent 
proceeding  under  the  lease.  If  she  establidied  an  eq 
fense  to  such  an  action,  it  would  only  relieve  her  froi 
ment  of  the  rent  as  fixed  In  the  instrument,  whereas  sh< 
entitled  to  a  judgment  by  which  the  execution  of  a  rei 
according  to  her  covenants  may  immediately  be  enfoi 
of  no  advantage  to  her  to  remain  in  x)ossession  of  tib 
without  an  agreement  for  the  renewal  term.  The  cha 
complaint  that  the  renewal  lease,  as  at  present  existin] 
contain  the  covenants  to  which  plaintiff  is  entitled,  ni 
examined  here,  as  sufficient  appears  in  the  complaint  tc 
a  cause  of  action  without  considering  such  allegations, 
ment  and  order  appealed  from  should  be  affirmed,  with 
concur. 


COOK  V.  NEW  YORK  BT^.  R.  OO.  et  al. 

(Common  Pleas  of  New  York  City  and  County,  General  Term. 

1893.) 

1.  ELEVATBD  RAILKOADS—yALnE  OF  EA8EME19TS  TaKBN. 

In  an  action  against  an  elevated  raUroad  company  for  dam 
ting  property,  it  was  reversible  error  for  the  referee  to  re 
without  any  qnallfication  as  to  the  materiality  of  the  finding  J 
ments  of  light,  air,  and  access,  the  only  property  in  the  street 
plaintilTs  land,  taken  for  the  use  of  the  railroad,  have  on] 
value  in  themselves,  aside  from  any  damage  to  the  land. 

2,  Same— Evidence  of  Damage. 

There  is  not  sofflcient  proof  of  damage  to  the  fee  value 
land,  nor  of  diminution  in  the  r»3tal  value,  traceable  directl; 
Btniction  or  operation  of  the  railroad,  when  it  appears  that 
conveyance  of  the  property  between  1867  and  1880,  and  ace 
perts  values  fluctuated  greatly  between  1867  and  1878,  the  dat 
mencement  of  the  road;  and  it  also  appears  that  there  Is 
as  to  whether  the  rents  of  plaintiff's  property,  received  si 
struction  of  the  road,  were  more  or  less  than  those  received 
the  fact  that  neighboiiug  property  has  depreciated  establish^ 
plaintiff's  favor,  unless  Ms  rents  have  actuaUy  depreciated. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Valentine  E.  N.  Cook  against  the  New  Yoi 
Railroad  Company  and  others  to  restrain  the  operation  < 
of  the  elevated  railroad  running  in  front  of  plaintifPs  p 
339  East  Thirty-Fourth  street,  between  Second  and  Thi 
in  the  city  of  New  York,  and  for  damages.     The  judgm 
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'he  report  of  a.  referee  granted  an  injunction,  to  become  operatlre 
)0  days  unless  defendants  paid  the  plaintiffs  f  1,600,  at  which 
L  the  damage  to  the  fee  value  of  the  premises  was  fixed.  Dom- 
3  for  loss  of  rentals  from  September  28,  1888,  to  February,  1892, 
>unting  to  |676,  together  with  interest,  were  also  allowed.  De- 
lants  appeal.  Reversed, 
jgued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

Navies  ft  Rapallo,  (Julien  T.  Davies  and  R.  L.  Maynard,  of  coun- 

I  for  appellants. 

i^olff  &  Hodge,  (J.  Aspinwall  Hodge,  of  counsel,)  for  respondent, 

^ALY,  C.  J.  The  judgment  will  have  to  be  reversed  for  error 
the  refusal  of  the  referee  to  find,  as  fact,  at  the  defendants'  re- 
st, that  the  easements  of  light,  air,  and  access,  the  only  prop- 
''  in  the  street  pertaining  to  tiie  plaintiffs'  land,  taken  for  the  use 
the  railroad,  have  only  a  nominal  value  in  themselves,  aside 
n  any  damage  to  the  said  land.  Bookman  v.  Railroad  Co.,  (N. 
App.)  33  K  E.  Rep.  333;  Sutro  v.  Railway  Co.,  Id.  334.  It  is 
tended  by  respondent's  counsel  that  the  refusal  to  find  as  re- 
sted would  be  material  only  in  case  that  the  evidence  warranted 
nding  of  benefits  to  the  remaining  property,  which  should  be 
wed  as  an  offset  against  consequential  damages,  and  the  Ian- 
ge  of  the  opinion  in  the  Bookman  Case,  above  cited,  is  referred 
n  support  of  this  contention.  The  opinion  in  the  Sutro  Case  does 
so  limit  the  effect  of  the  refusal  to  find;  and  in  the  case  befi)re 
It  cannot  be  safely  affirmed  that  the  referee  did  not,  in  estimat- 
the  damage  to  the  plaintiff's  premises  by  the  operation  of  the 
road,  allow  for  more  than  nominal  value  with  respect  to  the 
ementB  taken,  apart  from  the  abutting  land.  His  refusal  to 
I  as  requested,  without  any  qualification  as  to  the  materiality 
:he  finding,  leaves  us  no  option  but  to  order  a  new  trial, 
tut,  upon  the  evidence  in  the  case,  it  would  also  seem  that  there 
I  no  sufficient  proof  of  damage  to  the  fee  value  of  plaintiff's 
mises,  nor  of  diminution  of  rental  value,  traceable  directly  to 
construction,  maintenance,  or  operation  of  the  defendants'  rail- 
i  in  East  Thirty-Fourth  street,  between  Third  avenue  and  the 
\t  river.  The  plaintiff  bought  the  house  and  lot  in  September, 
8, — ^nine  years  after  the  construction  of  the  elevated  railroad 
I  commenced,  and  eight  years  after  it  went  fully  into  operation, 
purchased  from  one  Rimoldi,  for  f  11,000.  Rimoldi  had  bought 
premises  about  two  years  before  (October,  1886)  from  Mrs. 
3re,  for  f  10,000.  Mrs.  Moore  acquired  the  property  in  the  year 
7,  for  110,000,  from  Mrs.  Bull.  According  to  the  testimony  of 
intiff's  experts,  values  fluctuated  greatly  between  1867  and  1 S79, 
date  of  the  commencement  of  the  elevated  road,  reaching  their 
best  point  in  1873,  and  then,  on  account  of  the  panic  in  that 
r,  falling  steadily,  down  to  1877,  when  the  lowest  point  M-as 
ched.  The  sales  of  this  particular  piece  of  property,  therefore, 
)rd  no  basis  for  ascertaining  whether  the  price  paid  by  the  plain- 
in  1888,  (»11,000,)  or  that  paid  by  Rimoldi  in  1886,  (f  10,000,) 
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was  less  than  the  market  value  of  the  property  before  the  railroad 
was  built, — ^an  important  fact  in  determining  whether  the  jail- 
road  injuriously  affected  its  fee  value.  We  should  find,  however, 
important  evidence  as  to  the  effect  of  the  railroad  upon  fee  values, 
as  well  as  rental  values,  in  a  comparison  of  the  rents  actually  re- 
ceived from  the  abutting  property  before  and  after  the  construc- 
tion of  the  road.  But,  with  respect  to  plaintiff's  proi)erty,  we  are 
met  with  an  absolute  want  of  all  evidence  as  to  the  actual  rents 
earned  by  it  before  the  plaintiff  acquired  it,  in  1888.  From  the 
time  he  purchased,  he  has  received  an  average  of  over  |1,030  per 
annum,  (the  referee  finds  a'Uttle  less;)  but,  whether  that  is  more  or 
less  than  was  ever  before  received  from  the  property,  no  witness 
can  teU.  The  house  was  let  for  many  years  to  tenants,  but  no 
records  of  the  rents  collected  have  been  preserved.  In  the  absence 
of  stich  evidence,  it  is  not  possible  to  aflSrm  with  reasonable  certain- 
ty that  the  present  owner  sustains  any  loss  of  rentals,  and  thus  an 
important  fact  is  wanting  in  determining  whether  the  property 
brings  less  than  it  would  bring  if  the  railroad  were  not  there. 
Proof  of  the  course  of  rentals  of  neighboring  proi)erty  was  received 
upon  the  question  at  issue,  but,  without  a  knowledge  of  the  course 
of  rentals  of  plaintiff's  house,  there  is  no  proof  that  the  plaintiff 
suffers  in  the  same  degree  as  his  neighbors,  or  in  any  degree,  from 
the  railroad.  The  plaintiff's  property  might  yield  now  as  much 
or  more  than  it  brought  in  the  highest  i)eriod  of  values,  in  1873,  as 
well  as  at  the  lowest  point,  in  1878,  just  before  the  railroad  was  con- 
structed. Unless  it  can  be  shown  that  it  does  not,  the  proof  of 
plaintiff's  loss  and  damage  is  wanting.  We  held  in  a  late  c^Lse, 
(Brush  V.  Railway  Co.,  [Ck)m.  PI.  N.  Y.]  17  N.  Y.  Supp.  540,)  where 
there  was  evidence  that  plaintiff  received  as  much  rental  after  the 
railroad  was  built  and  oi)erated  as  before,  that  he  had  proved  no 
damage;  and  we  also  held  that,  under  such  circumstances,  evidence 
of  diminution  of  rents  of  neighboring  property  did  not  establish 
a  loss  of  rental  value  in  his  own,  but  oidy  showed  that  he  had  not 
experienced  the  losses  sustained  by  other  owners  on  the  street. 
The  course  of  depreciation  in  neighboring  property  establishes  noth- 
ing in  plaintiff's  favor,  unless  his  rents  have  actually  depreciated. 
All  property  in  Thirty-Fourth  street  has  not  suffered  the  same  per- 
centage of  depreciation.  The  plaintiff's  neighbors  may  have  lost, 
and  he  may  have  escaped  loss.  The  opinion  of  experts  that  values 
are  less  than  in  1872  or  1878  will  not  help  the  plaintiff,  who  does 
not  show  that  the  rents  of  his  property  are  less  than  in  those  years. 
For  the  reason  that  there  is  no  prei)onderance  of  proof  In  plaintUTs 
favor  on  the  issue  of  fact,  as  well  as  for  the  error  first  referred  to, 
the  judgment  must  be  reversed.  Judgment  reversed,  and  new  trial 
ordered,  with  costs  to  abide  the  event.    All  concur. 
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KAHN  V.  NBW  YORK  EL.  R.  CX).  et  aL 

(Ck)ininoD  Pleas  of  New  York  City,  and  Ck>uzit7,  General  Term.    April  10, 

1803.) 

1.  Emikbkt  Domain— VALxnc  of  Easbmbnts. 

The  easements  pertaining  to  land  abutting  on  a  street,  which  are  taken 
by  the  construction  of  an  elevated  railroad  in  the  street,  have  in  them- 
selves only  a  nominal  value,  aside  from  any  damage  to  the  land  from  the 
taking.    Bookman  v.  Railway  Co.,  (N.  Y.  App.)  33  N.  B.  Rep.  333,  followed. 

8.  8amb~Pboof  of  Damage 

Evidence  that  the  rents  received  by  plaintiff  before  the  construction  of 
defendants'  elevated  railroad  in  the  street  on  which  plaintiff's  property 
abuts  were  greater  than  those  received  after  the  road  was  constructed  is 
sufficient  to  sustain  a  finding  of  damage  to  the  fee  and  rental  value  of 
plaintiff's  property. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Herman  Eahn  against  the  New  York  Elevated  Railroad 
Company  and  another.  From  a  judgment  in  favor  of  plaintiff, 
defendants  appeal.    Reversed. 

The  action  was  to  restrain  the  operation  and  maintenance  of  a 
branch  of  the  elevated  railroad  running  in  front  of  plaintiff's  prem- 
ises, No.  306  East  Thirty-Fourth  street,  between  First  and  Second 
avenues,  in  the  city  of  New  York,  and  for  damages.  The  judgment 
granted  the  relief  prayed  for,  unless  within  90  days  the  defendants 
paid  |2,500,  assessed  as  damages  to  the  fee  value  of  the  premises 
caused  by  the  railroad.  Damages  for  loss  of  rents  were  allowed 
(f 2,168)  from  October,  1882,  to  March  10, 1892. 

Argued  before  DALY,  0.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

R  L.  Maynard,  for  appellants. 

J.  Aspinwall  Hodge,  for  respondent. 

DALY,  0.  J.  The  referee  was  requested  by  the  defendants  to 
find  as  a  fact  that  the  easements  x)ertaining  to  the  plaintiff's  lands 
taken  for  the  uses  of  the  railway,  aside  frcmi  any  damage  to  the 
land  from  the  said  taking,  have  in  themselves  only  a  nominal  value. 
This  was  refused,  and  the  defendants  excepted.  It  was  error  to 
refuse  to  find,  as  requested,  as  fact,  and  the  error  requires  the  re- 
versal of  the  judgment  Bookman  v.  Railway  Co.,  (N.  Y.  App.)  33 
N.  E.  Rep.  333;  Sutro  v.  Railway  Co.,  Id.  334.  The  respondent's 
contention  that  the  refusal  to  find  as  requested  is  immaterial  has  been 
discussed  in  the  case  of  Cook  against  tlie  same  defendants,  herewith 
decided,  (22  N.  Y.Supp.  790,)  and  the  conclusion  there  reached  applies 
to  this  case.  We  assume  in  so  deciding  that  the  printed  case  shidl  be 
taken  to  be  amended,  in  respect  of  the  request  to  find  under  con- 
sideration, by  the  substitution  of  the  word  "easement"  for  "assess- 
ment,'' as  there  is  no  disagreement  between  counsel  as  to  the  fact. 

If  it  be  proper  to  express  an  opinion  upon  the  facts  of  this  case, — 
and  we  think  it  is,  because  in  the  Cook  Case,  above  mentioned,  we 
have  reversed  ui)on  the  facts  as  well  as  the  law, — we  feel  justified 
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in  saying  that  iheace  seems  to  be  evidence  upon  which  to  base  a 
finding  of  damage  to  the  fee  and  rental  value  of  the  plaintiff  a  inrop- 
erty.  We  assume  that  the  finding  of  |2,168  loss  of  rentals  from 
October  20, 1888,  was  Intended  to  be  a  finding  of  loss  of  rentals  from 
October  20,  1882,  there  being  a  manifest  error  in  the  x^nted  book 
in  respect  Of  the  dates;  an<^  as  we  so  understand  the  finding,  the 
evidence  appears  to  justify -it  The  referee  evidently  made  due 
allowance  for  all  the  causes  which,  apart  from  the  injurious  effect 
CMf  the  elevated  railroad,  were  claimed  to  have  contributed  to  pre- 
vent that  recovery  of  rents  and  values  in  Thirty-Fourth  street  east 
of  Third  avenue,  which  may  be  found  in  othar  localities.  Among 
such  causes  was  the  opening  up  of  an  eligible  residential  neighbor- 
hood in  the  upper  part  of  the  city,  due  to  the  rapid  transit  systeip. 
But  there  remains  the  fact  tiiat  the  maintenance  and  operation  of 
the  road  in  front  of  these  premises,  without  benefiting  them  in  the 
tdightest  degree,  made,  them  undesiraUe  for  tenants,  and  so  affected 
their  rental  value  and  their  fee  value,  as  indicated  by  the  deprecia- 
tion of  rents.  In  this  case  the  plaintiff  furnishes  evidence,  which  is 
wanting  in  the  Cook  Case,  of  the  rents  received  before  the  construc- 
tion of  the  road.  The  difference  between  the  rental  obtained  befwe 
the  road  was  built,  and  that  obtained  afterwards,  is  between  two 
and  and  three  hundred  dollars  per  annum;  and,  while  it  is  not 
certain  as  to  which  year  prior  to  1879  the  highest  rental  was  re- 
ceived, still  the  fact  is  proved,  which  enables  a  competent  conclu- 
sion as  to  actual  loss  of  values  to  the  plalntiif.  Judgment  reversed; 
new  trial  ordered,  with  costs  to  abide  the  event.     Ml  concur. 
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MOONBT  V.  NEW  YORK  BL.  R.  00.  et  aL 
(Oommon  Pleas  of  New  York  City  and  Ooonty,  General  Term.     April  10^ 

is9a) 

Appeal  from  Judgment  on  report  of  referee. 

Action  by  Rosanna  Mooney  against  the  New  York  Elevated  Railroad  Com- 
pany and  another.  From  a  judgment  in  favor  of  plaintiff,  defendants  appeal. 
Reversed. 

The  action  was  to  restrain  the  operation  and  maintenance  of  a  branch  of  the 
eJovjited  railroad  nmnlng  In  front  of  plaintiff's  premises.  No.  310  East  TWrty- 
Pourth  street,  between  Flrrt  and  S(K!ond  avenues.  In  the  dty  of  New  York, 
and  for  damages.  The  Judgment  grouted  the  relief  prayed  for,  unless  the 
defeiulant,  within  90  days,  paid  plaintiff  $2,500,  assessed  as  damages  to  the 
fee  value  of  the  property,  caused  by  the  railroad.  Damages  in  $1,756  wero  aluo 
allowed  for  Ices  of  rents  from  October  20,  1882,  to  MiinJi  10,  1892. 

Argued  before  DALY,  O.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

R.  L.  Maynard,  for  appellants. 

J.  Aspinwall  Hodge,  for  respondent 

DALY,  0.  J.  The  Judgment  will  have  to  be  reversed  for  error  In  the  refusal 
of  the  referee  to  find,  as  fact,  that  the  easements  pertaining  to  the  plaintiff's 
land,  taken  for  the  uses  of  the  railroad,  aside  from  any  damage  to  the  land 
from  the  said  taking,  have  In  themselves  only  a  nominal  value.  Bookman  v. 
Railroad  Co.,  (N.  Y.  App.)  33  N.  E.  Rep.  833;  Sutro  v.  Railway  Co.,  Id.  334. 
The  exception  to  this  finding  has  been  discussed  In  the  Oases  of  Cook  (22  N. 
Y.  Supp.  790,)  and  Kahn  (Id.  798,)  against  the  same  defendants,  herewith  de- 
cided. The  observations  which  we  have  made  in  the  Kahn  Case,  above  re- 
ferred to,  apply  equally  to  the  case  before  us,  bo  far  as  the  questions  of  fact 
.ire  concerned.  The  pLilntiff  here  furnished  evidence  of  the  rentals  obtained 
fi-om  the  property  before  and  after  the  constructiou  and  operation  of  the 
<1pfendaiits'  road.  While  the  testimony  as  to  prior  rentals  does  not  fix  with 
certainty  the  year  in  wWch  those  rentals  were  received,  still  there  was  a  basis 
for  a  comiictont  conclii^on  that  the  plaintiff  Jiad  been  actually  damaged  by 
a  diminution  of  rentals,  tmceable  to  the  elevated  railroad,  and  by  a  loss  of 
fee  value,  as  indicated  by  the  depreciation  of  rents,  and  that  the  railroad  had 
not  been  of  the  slightest  benefit  to  her  property.  The  estimate  which  the 
referee  placed  upon  damages  to  the  fee  value  and  to  the  rental  value  wers 
by  no  means  extravagant,  and  appear  to  be  Justified  by  the  evidence;  but  for 
the  error  pointed  out  a  new  trial  must  be  granted.  Judgment  reversed*  new 
txlal  ordered*  with  costs  to  abide  the  event    All  concur. 


(07  Hun,  209.) 

HILBS  V.  FISHER  et  aL 

(tSupreme  Court,  General  Term,  Fourth  Department    Fdbmary,  1883.) 

Estate  bt  Estirkties— Pavmrnt  of  PuTicHAf»E  Money  by  Wife. 

Where  the  title  to  land,  paid  for  by  the  wife,  is,  with  her  consent,  taken 
In  the  name  of  hereelf  and  husband,  they  hold  as  tenants  in  entirety,  and 
a  conveyance  by  the  husband  passes  the  rights  to  the  possession  of  the 
land  during  the  Joint  lives  of  the  husband  and  wife,  and  to  the  fee  in  case 
the  husband  survives. 

Case  submitted  on  agreed  statement 

Submission,  without  action,  of  a  controversy  between  John  E.  Hiles 
and  William  R  Fisher  and  Maria  J.  Fisher.    Judgment  for  plaintiff. 

The  defendants  are,  and  for  tho  ijast  30  years  and  upwards  have  been, 
husband  and  wife.    On  or  about  the  22d  March,  1866,  the  defendants,  by  * 
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deed  to  them  as  husband  and  wife,  took  title  to  a  farm  of  abo 
the  town  of  Dryden,  Tompkins  comity,  N.  Y.,  which  they  hs 
occupied  and  possessed  as  their  home  under  said  deed,  with  ] 
This  deed  runs  to  **William  R.  Fisher,  of  the  town,  county,  an 
said,  and  Maria  J.  Fisher,  his  wife,"  and  the  consideration  th< 
$3,000.  It  was  duly  recorded  on  9th  May.  1866.  The  purch: 
wholly  paid  by  the  wife,  who,  however,  consented  to  the  fori 
as  taken  by  them.  On  or  about  March  81,  1885,  the  defendaj 
Fisher  borrowed  of  the  plaintiff  $1,400,  for  which  he  and  liis  ^ 
promissory  note.  On  or  about  February  20,  1886,  William  R., 
payment  of  this  debt  to  plaintiff,  and  other  small  amounts  of  boi 
amounting  then,  altogether,  to  $1,550,  executed  and  deliyered  to 
for  plaintiff,  a  mortgage  in  the  usual  form,  granting  and  conyt 
44  acres,  and  conditioned  for  the  payment  of  $1,550,  one  half  in 
balance  in  two  years,  with  interest  at  5  per  cent,  annually.  ': 
was  dated  and  acknowledged  February  20,  1886,  and  was  in 
sigm^d  to  plaintiff.  It  was  recorded  August  5,  1890.  Fisher, 
which  he  borrowed  of  plaintiff,  used  $1,000  in  part  payment  f< 
land  in  the  same  town,  the  title  to  which  he  had  taken  in  his  o 
the  time  the  mortgage  was  given,  the  plaintiff  knew  that  the 
paid  for  the  44  acres,  and  that  she  refused  to  sign  the  mortgag 
posed  that  William  R.  Fisher  held  the  title,  and  the  wife  had  o 
right  therein,  and  he  therefore  said  that  the  mortgage  was  goo<3 
out  her  signitture,  and  so  took  it,  and  he  told  the  defendants  tl 
calculate  that  William  R.  should  ever  pay  the  mortgage;  that  h( 
give  it  to  him  by  his  will,  and  all  he  wanted  was  the  interest  ^ 
The  description  in  the  mortgage  was  copied  from  the  deed,  whic 
when  the  mortgage  was  executed  and  delivered.  On  8d  Sep 
William  R.  Fisher  conveyed  to  Maria  J.  Fisher  both  of  said  pare 
quitclaim  deed  recorded  that  day.  Default  was  made  in  the  pay 
est  on  the  mortgage,  and  it  was  duly  foreclosed  by  statutor 
and  on  the  sale  thereunder,  which  occurred  February  6,  1892, 
were  bid  in  by  the  plaintiff  for  the  sum  of  $500,  the  amoum 
on  the  mortgage  being  $1,863.37,  besides  the  expense  of  foreclc 
vesting  in  plaintiff  the  entire  fee,  so  far  as  the  mortgagor  could 
conveyed  at  the  date  of  the  mortgage  under  the  same  drcumst 
of  the  foreclosure  was  duly  served  on  both  defendanta  Mrs. 
after,  and  before  the  sale,  commenced  an  action  in  the  supreme 
the  plaintiff  and  said  Goodrich  and  her  husband,  asking  that  th< 
declared  void  as  to  her,  and  be  set  aside  as  a  cloud  upon  her  title 
foreclosure  of  the  mortgage  be  restrained.  A  temporary  injun 
tained,  but  vacated  by  the  court  upon  the  papers  upon  which  it 
On  the  foreclosure  sale  Mrs.  Fisher  gave  notice  of  her  clain 
sale  the  plaintiff  duly  demanded  possession  of  each  of  the  de 
tliey  severally  refused  to  deliver  the  same,  and  now  withhold  It 
facts  the  plaintiff  claims  the  right  to  recover  the  possession  of 
with  the  right  to  hold  the  same  during  the  joint  lives  of  the 
wife,  and  full  title  to  the  same  in  case  the  husband  survives  t 
defendant  Mrs.  Fisher  claims  that  the  mortgage,  not  being  si| 
is  void,  and  that  now,  Mr.  Fisher's  interest  having  been  convey< 
is  the  absolute  owner;  that  by  reason  of  her  having  paid  for 
she  is  the  equitable  ovnier  of  the  whole;  that,  in  any  event,  she 
the  possession  during  the  Joint  lives  of  herself  and  husband,  a 
in  case  she  survives. 

Argued  before  HARDIN,  P.  J.,  and  MARTm  and  MI 

Geo.  E.  Goodrich  and  M.  M.  Waters,  for  plaintiff. 
Smith  &  Dickinson,  for  defendants. 

MERWIN,  J.     This  is,  in  substance,  an  action  by  the 
recover  the  possession  of  certain  real  estate,  and  to  hare 
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and  extent  of  his  interest  therein  declared.  A  defense  is  interposed 
both  in  a  legal  and  equitable  aspect.  The  plaintiff's  rights  depend 
upon  the  extent  of  the  power  of  the  mortgagor  to  convey  or  transfer 
his  interest  in  the  property.  By  the  case  of  Bertles  v.  Nunan,  92  N. 
Y.  152,  it  is  settled  that  under  a  deed  like  the  one  here  to  the  defend- 
ants the  husband  and  wife  take  as  tenants  by  the  entirety,  and  that 
upon  the  death  of  either  the  survivor  takes  the  whole  estate.  This 
is  by  virtue  of  the  rule  at  common  law;  and  it  was  conceded  in  the 
Bertles'  Case  that  under  that  law  the  husband  had  the  control  and 
1186  of  the  proi)erty  during  the  jofnt  lives.  That  was  one  of  the  char- 
acteristics of  the  estate,  and  it  necessarily  continues  to  be  such,  un- 
less it  has  been  eliminated  by  the  ^^arried  women's  acts,"  so  called. 
The  defendants  place  reliance  upon  chapter  200  of  the  Laws  of  1848, 
and  chapter  90  of  the  Laws  of  1860.  The  trouble  with  the  defend- 
ants' argument  on  this  line  is  that  the  court  of  appeals  in  the  Bertles 
Case  held  that  those  acts  do  not  affect  the  existence  of  the  estate  by 
the  entirety,  and,  if  they  do  not  affect  the  estate  itself,  they  do  not 
affect  the  incidents  or  characteristics,  unless  there  is  some  special 
provision  that  may  apply  to  the  latter,  and  not  to  the  former.  There 
18  no  such  special  provision.  In  Groelet  v.  Gori,  31  Barb.  314,  it  was 
lield  that  the  act  of  1848,  as  amended  in  1849,  did  not  affect  the 
right  of  the  husband  under  such  an  estate  to  the  entire  use,  and  a 
similar  doctrine  was  held  in  Bank  v.  Gregory,  49  Barb.  155,  having 
reference  to  the  act  of  1860  as  well  as  to  the  acts  of  1848,  1849.  In 
that  case  it  is  said  by  Judge  Johnson: 

^'Neither  can  seU  without  the  consent  of  the  other,  and  the  survivor  takes 
tlie  whole.  But  during  the  life  of  both  the  husband  Is  entitled  to  possession 
of  the  entire  estate,  and  to  the  rents  and  profits,  and  may  even  alien  the 
iE«dfe*s  interest  during  their  joint  Uves;  ^nd  the  estate  wm,  It  seems,  be  in 
such  aUenee,  subject  to  the  right  of  the  wife  or  her  heh*s  to  enter  and  enjoy 
the  same,  at  the  death  of  the  husband,  freed  and  discharged  from  aU  his 
^ebts  and  engagements." 

In  Barber  v.  Harris,  15  Wend.  615,  it  is  said  of  such  an  estate  by 
Nelson,  0.  J.,  that  "duringr  the  life  of  the  husband  he  undoubtedly 
has  the  absolute  control  of  the  estate  of  the  wife,  and  can  convey  or 
moi'tgage  it  for  that  period."  This  right  to  mortgage  is  recognized 
in  Snyder  v.  Sponable,  1  Hill,  569.  In  Beach  v.  Hollister,  3  Hun,  519, 
It  was  held  that  the  husband  had  the  absolute  control  of  the  estate 
of  his  wife  during  his  life,  and  might  mortgage,  lease,  and  convey 
his  interest,  and  5iat  it  was  subject  to  sale  on  execution.  In  Cole- 
man V.  Bresnaham,  54  Hun,  621,  8  N.  Y.  Supp.  158,  a  like  rule  was 
held.  In  Demby  v.  Qty  of  Kingston,  60  Hun,  294,  14  N.  Y.  Supp. 
601,  it  seems  to  have  been  necessarily  held  that  the  husband  was  en 
titled  to  the  use  during  the  life  of  both  parties.  This  case  was  affirm 
ed  in  the  court  of  appeals  without  opinion.  133  N.  Y.  538,  30  N.  E, 
Rep.  1148.  The  case  of  O'Connor  v.  McMahon,  54  Hun,  66,  7  N.  Y 
Supp.  225,  is  pressed  upon  our  attention  by  the  defendants'  counsel, 
There  it  was  held  that  where  a  conveyance  is  made  to  a  husband  and 
wife  as  grantees,  and  they  subsequently  separate,  the  husband  volun- 
tarily leaving  the  wife  in  the  jwssession  and  control  of  the  premises, 
the  wife  is  entitled  to  the  possession  as  against  a  subsequent  grantee 
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of  the  hugband  alone.  Force  was  given  to  ihe  drcnmstance  that 
the  husband  had  volnntarilj  yielded  to  the  wife  the  possession  and 
control,  and  it  was  said  that  the  husband  could  then  do  no  act  which 
would  deprive  her  of  the  enjoyment  of  such  x)088e88ion.  In  the  same 
court,  however,  in  a  subsequent  case,  (Grosser  v.  City  of  Rocbester, 
60  Hun,  380,  15  N.  Y.  Supp.  G2,)  it  was  said  with  apparent  unanimity 
that  under  the  doctrine  of  Bertles  v.  Nunan  the  husband,  during  the 
joint  lives  of  the  husband  and  wife,  ^^has  the  right  to  the  exclusive 
benefit,  use,  possession,  and  control  of  the  land,  and  may  take  all  the 
profits  thereof,  and  may  mortgage  Dr  convey  an  estate  to  continue 
during  the  joint  lives;  but  he  may  not  make  any  disposition  of  the 
land  tiiat  would  prejudice  the  right  of  the  wife  in  case  she  should 
survive  him/'  In  Gifford  v.  Bising,  66  Hun,  61,  8  N.  Y.  Sapp.  279, 
where  a  creditors'  bill  was  brought  to  reach  the  interest  of  the  judg- 
ment debtor  in  an  annuity  created  by  the  will  of  his  father,  charged 
upon  real  estate,  and  payable  semiannually  to  the  judgment  debtor 
and  his  wife  for  their  support  and  that  of  their  family  during  their 
lives,  it  was  held  that  during  the  joint  lives  of  the  annuitants  the 
husband  was  entitled  to  the  entire  annuity,  and  the  whole  was  liable 
for  his  debts.  In  Ward  v.  Ward,  14  Ch.  Div.  506,  it  was  held  that  m 
such  a  case  the  wife  had  no  equity  to  a  settlement  See  2  Kent^ 
Comm.  141,  marginal  paging. 

In  the  light  of  the  foregoing  authorities  it  must,  I  think,  be  held 
that  the  mortgage  in  question  was  operative,  at  least  so  far  ajs  to  con- 
vey an  estate  during  the  joint  lives  of  the  husband  and  wife.  The 
further  question  is  what  operation  it  had  ui>on  the  fee.  In  Beach  v. 
Hollister,  above  referred  to,  it  is  said  that  a  purchaser  upon  execu- 
tion sale  against  the  husband  becomes,  in  case  the  husbuid  survives 
the  wife,  the  absolute  owner  of  the  whole  estate.  This  proi>osition 
is  supx)orted  by  the  case  of  Ames  v.  Norman,  4  Sneed,  683,  and  would 
apply  with  equal  force  to  the  case  of  a  purchaser  upon  foreclosure 
of  a  mortgage  that  in  form  conveyed  all  the  interest  of  the  mortga- 
gor. So  in  1  Wadib.  Real  Prop-  (5th  Ed.)  p.  707,  c.  la,  §  6,  snbd.  3,  it 
is  laid  down  that,  ^1f  the  husband  convey  the  entire  estate  during 
coverture,  and  dies,  his  conveyance  will  not  have  affected  her  [the 
wife's]  right  of  survivorship  to  the. entire  estate.  But  if,  in  sudi  a 
case,  the  husband  survive,  his  conveyance  becomes  as  effective  to 
pass  the  whole  estate  as  it  would  have  been  had  the  husband  been 
sole  seised  when  he  conveyed*"  A  similar  view  is  taken  in  FreeuL 
Coten-  §§  73,  74.  In  Bram  v.  Bram,  34  Hun,  487,  the  idea  seems  to 
be  recognized  that  a  conveyance  from  the  wife  alone  would,  in  case 
she  survived  her  husband,  operate  to  convey  the  title.  In  some  cases 
it  is  said  that  neither  can  alien  any  part  of  the  estate  without  the 
consent  of  the  other.  Of  such  an  expression  the  meaning  is,  accord- 
ing to  Judge  Cowen  in  Jackson  v.  McConneU,  19  Wend-  180,  that 
neither  can  alien  the  entire  estate.  Our  attention  is  called  to  an  ex- 
pression in  the  opinion  in  Zomtlein  v.  Bram,  100  N.  Y.  12,  2  N.  E. 
Hep.  388,  that  the  deed  of  the  wife  alone  conveyed  no  title.  This  is 
to  be  taken  in  connection  with  the  issue  in  tiiat  case,  which  was 
simply  whether  the  grantee  from  the  wife  alone  of  an  undivided  half 
could  maintain  partition.    The  deed  to  the  husband  and  wife  was  in 
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1878,  and  was  therefore  not  affected  by  chapter  472  of  LawB  of  I88O9 
though  the  deed  to  plaintiff  from  the  wife  was  in  1881.  The  C'jurt 
held  that  the  case  was  controlled  by  the  Bertles'  Case,  and  that  plain- 
tiff  could  not  maintain  partition.  For  that  purpose,  at  that  time,  no 
title  was  conveyed.  There  was  no  occasion  to  decide  whether  the 
deed  of  Mrs.  Bram  would,  in  case  she  survived  her  husband,  operii^ce 
to  pass  the  estate,  and  it  is  not  to  be  assumed  that  there  was  any 
design  to  pass  upon  the  question  whether  in  any  event  the  separate 
deed  of  the  wife  or  of  the  husband  would  become  or  be  operative 
upon  the  title.  Under  the  Code  (section  1532)  tenants  by  the  en- 
xirety  are  not  given  the  right  to  have  partition.  In  the  old  cases 
the  limit  of  the  power  of  alienation  by  the  husband  is  that  he  cannot 
alien  so  as  to  cut  o/f  the  right  of  survivorship  of  the  wife.  In  l^nck 
V.  Andrew,  2  Vem.  120,  decided  in  1690,  it  is  said  ^^the  husband  can- 
not alien  nor  dispose  of  it,  so  as  to  bind  the  wife.''  The  question  was 
whether  a  mortgage  given  by  the  husband  barred  the  surviving  wife 
after  his  death.  In  Doe  v.  Parratt,  5  Term.  R  652,  decided  in  1794, 
the  question  was  whether  the  deed  of  the  husband  alone  barred  the 
:wife,  she  surviving  her  husband,  and  Kenyon,  C.  J.,  said:  ^t  has 
l>een  settled  for  ages  that  when  the  devise  is  to  the  husband  and  wife 
they  take  by  entireties,  and  not  by  moieties,  and  the  husband  alone 
eannot  l^  his  own  conveyance^  without  joining  his  wife,  divest  the 
estate  of  the  wife."  So,  in  1  Bright,  Husb.  &  Wife,  25,  it  is  laid 
down  that  ^^one  peculiarity  of  this  tenancy  is  that  the  husband  can- 
Xiot  alone  convey  the  property  so  as,  to  affect  the  interest  of  the  wife 
surviving,  who  will  be  entitied  to  the  whole."  Bee,  also,  2  Kent, 
Oomm.  133;  1  Washb.  Beal  Prop.  p.  707,  subd.  3a. 

By  our  statute  (4  Bev.  St  [8th  Ed.]  p.  2434,  §  35)  expectant  es- 
tates are  alienable  in  the  same  manner  as  estates  in  possession, 
and  by  the  term  "expectant  estates,"  as  said  in  Lawrence  v.  Bay- 
ard, 7  Paige,  76,  the  legisiature  intended  to  include  every  pres- 
ent right  or  interest,  eiQiet  vested  or  contingent,  which  may  by 
possiblliiy  vest  in  possession  at  a  future  day.  The  husband  in 
this  case  had,  in  substance,  a  contingent  remainder,  and  I  see  no 
good  reason  why  he  had  not  power  to  execute  a  deed  which  would 
operate  to  convey  all  his  interest,  and  so  operate  to  carry  the  fee 
in  case  he  survived  the  wife.  This  conclusion  is,  I  think,  author- 
ized by  tiie  weight  of  authority,  although  in  some  states  a  dif- 
ferent conclusion  is  reached,  based  to  some  extent  on  statutory 
provisions.  Chandler  v.  Cheney,  37  Ind.  391;  Corinth  v.  Em^ry, 
63  Vt  505,  22  AtL  Eep.  618.  But  it  is  urged  by  the  deftmd- 
ants  that  the  fact  that  the  wife  paid  the  entire  purchase  price 
places  her  in  a  better  position.  As  to  this  it  is  to  be  observed  that 
she  consented  to  the  form  of  the  deed  as  taken.  It  must  therefore  be 
assumed  that  she  was  content  to  have  such  rights  as  the  law  award- 
ed to  her  in  that  kind  of  ownership.  It  was  so  held  in  Ward  v. 
Krumm,  54  How.  Pr.  95.  In  Persons  v.  Seargent,  132  N.  Y.  590,  30 
N.  E.  Eep.  868,  it  had  been  Ileld  at  special  term,  in  case  of  deed  to 
husband  and  wife,  that  the  fact  that  each  paid  one  half  the  purchase 
price,  and  that  from  the  time  of  the  purchase  to  the  death  of  the  hus- 
band they  divided  the  proceeds  of  the  property  equally  between  them- 
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selves,  did  not  prevent  the  wife  from  taMng  the  whole 
The  decision  at  special  term  was  affirmed  at  general  ten 
<5ourt  of  appeals.  The  mortgage  was  for  tl,550.  Of  thi 
to  secure  a  note  given  the  year  previous,  and  signed  hy 
well  as  the  husband.  One  thousand  dollars  of  the  fl, 
plied  by  the  husband  in  part  payment  for  35  acres  of  la 
of  which  was  taken  in  his  own  name.  Afterwards,  and  ii 
1890,  the  husband  conveyed  to  the  wife  both  parcels  o 
consideration  of  this  transfer,  except  perhaps  by  inf erei 
appear,  nor  does  the  value  of  the  35  acres  appear.  Wl 
party  had  any  other  property  does  not  appear.  I  think 
not  made  out  a  case  for  equitable  protection  against  tl 
It  follows  that  the  plajntifl  is  entitled  to  judgment  a^ 
possession  of  the  property,  and  declaring  that  his  estate 
erty  is  the  right  to  llie  use  during  the  joint  lives  of  the 
and  that  he  is  entitled  to  the  fee  in  case  the  husband 
wife,  and  that  the  wife  has  no  equity  superior  to  plai 
under  the  mortgage. 

MARTIN,  J.,  concurs. 

HAKDIN,  P.  J.  I  am  disposed  to  agree  to  the  doc 
foregoing  opinion,  though  the  opinion  in  Be  Albrechffi 
Y.  App.)  32  N.  E.  Rep.  632,  gives  rise  to  some  hesitation, 
ion  says : 

"What  would  be  the  legal  rights  of  the  parlies  where,  upon 
real  property,  the  husband  and  wife  had  each  oontribnte 
separate  estates  equaUy  or  In  any  other  ascertained  proportl< 
ment  of  the  consideration,  does  not,  as  yet,  seem  to  have  be 
of  Judicial  decision." 

Judgment  ordered  for  the  plaintiff  as  stated  in  the  < 

«0St8. 
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JTCHINSON  V.  SUPRBMEUTENT  OF  KNIGHTS  OP  MACCABBBS 
OP  THE  WORLD. 

(Supreme  Court,  General  Term,  Fifth  Department     April  13,  1883.) 

8URANCB— Proofs  of  Loss— Waiver. 

Where  application  is  made  to  the  proper  officer  of  a  mutual  benefit  as- 
ociation  for  blanks  on  which  to  make  proofs  of  loss,  and  the  officer  replies 
Uat  it  would  be  useless  to  submit  the  proofs,  as  the  claim  would  not  be 
llowed,  the  requirement  of  proofs  of  loss  is  thereby  waived. 

UTUAL  BeITBFIT  INSURANCE— CONTRACT— CONSTITUTION  OF  SOCIETY. 

Where  an  application  for  membership  in  a  mutual  benefit  society  states 
hat  **I  hereby  agree  that  these  statements,  with  this  application  and  the 
onstitution,  [of  the  society,]  shall  form  the  basis  of  the  contract,"  the  con- 
titation  becomes  part  of  the  contract  of  insurance. 
Mjs— Amendment  of  Constitution. 

Where  the  constitution  provides  that  it  may  be  amended  or  altered,  as 
0  the  laws  governing  the  endowment  funds,  by  a  two-thirds  vote  of  all 
be  meml)ers  present  at  a  meeting  of  the  governing  body  of  the  society, 
rhich  is  composed  of  delegates  elected  by  the  subordinate  bodies,  an 
mendment  so  adopted  is  binding  on  the  existing  members. 

MK — DlSABFLITT  OF  MbMBER. 

A  switchman  on  a  railroad,  by  the  loss  of  the  fingers  of  one  hand,  is 
isabled,  within  a  provision  of  the  constitution  of  a  mutual  benefit  society, 
hat  "a  member  who,  by  reason  of  a  disability,  ♦  ♦  ♦  becomes  unable 
0  direct  or  perform  the  kind  of  business  or  labor  which  he  has  always  fol-. 
:>wed,  and  by  which  alone  he  can  thereafter  earn  a  livelihood,  shall  be 
leemed  entitled  to  disability  benefits:*'  and  he  is  entitled  to  such  benefit, 
^here  no  question  is  raised  as  to  his  ability  to  earn  a  livelihood  by  any 
ther  kind  of  business. 

xceptions  from  circuit  court,  Erie  county. 

ction  by  Joseph  Hutchinson  against  the  Supreme  Tent  of  the 
^hts  of  the  Maccabees  of  the  World.  Defendant  moves  for  a 
trial  on  exceptions  taken  at  circuit,  and  ordered  to  be  heard 
le  first  instance  at  the  general  term.  Verdict  modified, 
rgued  before  DWIGHT,  P.  J.,  and  MACOMBER^  LEWIS,  and 
[GHT,  JJ. 

arlow  C.  Curtiss,  for  plaintiff, 
rank  R  Perkins,  for  defendant. 

AIOHT,  J.  This  action  was  brought  by  the  plaintiff  for  the 
308e  of  recovering  |1,000  on  account  of  a  disability  occasioned 
the  loss  of  the  fingers  upon  one  of  his  hands.  The  defendant 
acorporated,  under  the  laws  of  the  state  of  Michigan,  as  a  fra- 
lal  and  mutual  benefit  association.  Its  chief  purpose  is  that 
nsuring  its  members  against  death  or  accident  Its  principal 
inization  and  its  branches  are  called  "tents,"  and  known  respec- 
ly  as  the  "Supreme  Tent"  and  "Subordinate  Tents."  On  the 
day  of  February,  1886,  the  plaintiff  applied  to  be  admitted  as 
lember  of  the  association  at  Beaver  Tent,  No.  4,  at  the  city  of 
onto,  where  he  was  then  living.     His  application  was  approved, 

on  the  10th  day  of  March  thereafter  a  certificate  was  issued  to 

by  the  defendant,  providing  as  follows: 

Lis  certifies  that  Sir  Knight  Joseph  Rutchinson  is  a  member  of  Beaver 
t.  No.  4.  located  at  Toronto,  Out.,  and  that  he  is  a  beneficiary  in  good 

V.22N.Y.8.no.8— 51  r^r-^r-^rrT^ 
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standing;  that,  !n  accordance  with  and  under  the  provisions  of  the  laws 
fTOTemiog  the  order,  he  is  entitled  to  I'eceive  one  assessment  on  the  member- 
ship, but  not  exceeding  In  amount  tlie  sum  or  two  thousand  dollars,  as  a  ben- 
efit to  Su&iin  Hutchinson,  his  wife,  upon  satisfactory  proof  of  his  death,  anl 
the  surrender  of  this  certificate:  provided  he  shall  have,  in  every  particular, 
complied  with  all  the  rules  and  regulations  of  tills  order.  In  case  of 
permanent  or  total  disability,  or  upon  attaining  the  age  of  seventy  years, 
he  will  be  entitled  to  receive  one  half  of  said  endowment,  as  provided  in  the 
laws  of  the  order." 

Subsequently  he  removed  to  the  city  of  Buffalo,  and  was  there- 
upon transferred  to  Macedonian  Tent,  No.  85,  one  of  the  defendant's 
subordinate  tents  at  Buffalo,  and  continued  to  be  a  member  of  the 
order,  in  that  tent,  in  good  standing,  until  the  1st  day  of  November, 
1889,  when  he  received  an  injury  to  his  hand,  in  coupling  cars,  which 
necessitated  the  amputation  of  the  fingers  of  the  right  hand.  He 
then  called  upon  one  C.  W.  Hinson,  an  attorney  and  an  officer  of 
the  Macedonian  Tent,  to  procure  for  him  the  money  that  he  was 
entitled  to  under  the  certificate  of  membershipi  Thareupon  Hinson 
wrote  a  letter  to  M.  S.  Boynton,  the  supreme  record  keep^-  of  the 
defendant's  order  at  Port  Huron,  Mich.,  asking  for  the  necessary 
blanks  upon  which  to  make  proof  of  the  plaintiff's  disability. 
Boynton,  in  reply  thereto,  said  that  **as  the  loss  of  a  leg  or  hand  or 
eye  does  not  constitute  a  total  and  permanent  disability,  under  our 
laws,  it  would  be  useless  sending  blank  to  fill  out  for  a  disabiMty 
claim.  It  would  only  be  rejected.**  Thereupon  the  action  was 
brought. 

It  is  claimed  that  this  action  was  prematurely  brought,  for  the 
reason  that  the  plaintiff  had  not  submitted  proper  proofs  of  his  dis- 
abUily,  or  waited  until  the  expiration  of  the  time  given  to  the  de- 
fendant to  make  payments  of  claims  of  this  character  under  its 
.  constitution  and  by-laws.  The  supreme  record  keeper  is  made  the 
financial  secretary  of  the  order,  keeps  all*  of  the  books  and  pto- 
ceedings,  signs  the  orders  for  the  payment  of  money,  and  appears 
to  be  the  general  active  officer  of  the  order,  subject  to  the  board  of 
trustees.  His  letter  to  the  plaintiff's  attorney  is,  in  effect,  that  it 
was  useless  for  him  to  submit  proofs  of  disability,  as  his  claim 
would  be  rejected.  We  think  that  this  was  a  waiver  on  the  parr 
of  the  defendant  of  the  necessity  of  presenting  proofs  of  disability, 
and  complying  with  the  formal  procedure  required  by  the  de- 
fendant's oi'der  to  perfect  the  plaintiff's  claim.  Payn  v.  Belief 
Society,  17  Abb.  N.  O.  53,  57;  Grattan  v.  Insurance  Co^  80  N.  Y.  281. 

The  trial  court  directed  a  verdict  in  favor  of  the  plaintiff  for 
fl,000,  and  the  interest  thereon  from  the  c(Mnmencement  of  the 
action.  This  was  done  upon  the  theory  that  the  certificate  issued 
to  the  plaintiff  became  the  contract  between  the  parties,  and  that 
under  it  the  plaintiff  was  entitled  to  recover  if  his  injury  was  perma- 
nent, even  though  it  was  not  total.  There  is  no  question  but  that 
his  injury  was  permanent  It  would  have  been  permanent,  had  he 
but  lost  the  end  of  one  finger  at  the  first  joint  But  would  such 
an  injury  entitle  him  to  the  endowment,  under  the  contemplatiaD 
of  the  parties?  The  plaintiff,  in  his  application  for  membership  in 
the  defendant's  order,  states: 
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"I  horcbj  agree  that  these  statements,  with  this  qppUcatloD  and  the  tjonstl- 
tution  of  the  Supreme  Tent  of  the  Knights  of  the  Mieuscabees  of  the  World, 
fehall  form  the  basis  of  the  contract  for  endowment" 

The  certificate  issued  to  him,  and  which  it  is  claimed  constitnteB 
the  contract,  provides,  as  we  have  seen,  that  in  case  of  permanent  or 
total  disability,  or  upon  attaining  the  age  of  70  years,  he  will  be  en- 
titled to  receive  one  half  of  the  endowment,  "as  provided  in  the 
laws  of  the  order/'  We  thus  have  the  certificate  referring  to  the 
laws  of  the  order,  as  fixing  his  rights  to  recover  for  his  disabUity,  and 
his  express  agreement  in  his  application,  making  his  statements 
therein,  and  the  constitution  of  the  order,  the  basis  of  the  contract 
between  them  for  his  endowment.  It  consequently  appears  to  us 
that  the  constitution  becomes  a  part  of  the  contract.  It  was  so 
treated  in  the  case  of  Demings  v.  Supreme  Lodge,  etc.,  131  N.  Y.  522, 
30  N.  E.  Rep.  572.  The  constitution  in  force  at  the  time  the  plaintiff 
became  a  member  of  the  defendant's  order  provides^  (article  4,  §  13 :) 

'*A  total  and  permanent  disability  to  perform  or  direct  any  kind  of  labor  or 
business,  or  upon  reaching  the  age  of  seventy  years,  shaU  entitle  a  member 
holding  a  cerilflcate  of  endowment,  so  disabled  or  ngod,  to  the  payment  of  one 
half  of  the  endowment  to  which  he  would  be  entitled  at  death." 

Here  we  have  a  definition  or  a  description  of  the  disability  that 
would  entitle  the  plaintiff  to  recover.  It  is  not  only  permanent,  but 
total,  so  as  to  be  unable  to  perform  or  direct  any  kind  of  labor  or  busi- 
ness. It  is  not  limited  to  the  business  in  which  the  plaintiff  was 
engaged  at  the  time  of  his  injury,  but  it  is,  in  the  broadest  language 
possible  to  use,  "a  total  and  permanent  disability  to  perform  or  direct 
any  kind  of  labor  or  business."  A  total  disability  is  ordinarily  one 
of  fact,  and  is  for  the  jury.  It  must  be  determined  from  the  facts 
and  circumstances  disclosed  in  each  case.  That  which  would  be 
total  disability  in  one  case  might  not  be  in  another.  The  loss  of  a 
hand  by  a  lawyer  might  interfere  but  slightly  in  the  transaction  of 
his  business,  or  in  the  performance  of  his  work,  while  to  a  man  who 
had  learned  a  particular  trade,  by  which  he  had  always  earned  his 
living,  and  was  entirely  ignorant  of  all  other  trades  or  business,  it 
mi^lit  prove  to  be  a  much  more  serious  disability.  Ordinarily  the  loss 
of  the  fingers  of  the  hand  does  not  constitute  total  disability  from  the 
performance  of  "any  kind  of  labor  or  business."  E[napp  v.  Associa- 
tion, 53  Hun,  84,  6  N.  Y.  Supp.  57;  Saveland  v.  Fidelity  &  Casualty 
Ck).,  67  Wis.  174,  30  N.  W.  Hep.  237;  Lyon  v.  Assurance  Co.,  46  Iowa, 
631;  Young  v.  Insurance  Co.,  80  Me.  244,  13  Ati.  Rep.  896;  Sawyer 
V.  Casualty  Co.,  1  Bigelow,  Cas.  289;  Hooper  v.  Insurance  Co.,  2 
Bigelow,  Cas.  573;  Bac.  Ben.  Soc.  §  295;  Cooke,  life  Ins.  §  108;  4 
Harv.  Law  Rev.  176.  We  are,  therefore,  unable  to  see  how  the  judg- 
ment can  be  sustained,  under  the  old  constitution. 

On  the  8th  day  of  February,  1887,  the  constitution  was  amended. 
The  amended  constitution  provides  that  "a  member  who,  by  reason 
of  a  disability  incurred  after  admission  to  endowment  membership, 
becomes  unable  to  direct  or  perform  the  kind  of  business  or  labor 
which  he  has  always  followed,  and  by  which  alone  he  can  thereafter 
earn  a  livelihood,  shall  be  deemed  entitled  to  disability  benefits." 
The  amended  constitution  further  provides  that  in  case  of  such  disa- 


Digitized  by 


Google 


804  NEW   YORK   SUPPLEMENT,  Vol.  22. 

^Mity  the  benefits  that  he  shall  be  entitled  to  receive  are, 
one  tenth  part  of  the  sum  for  which  his  endowment  C€ 
issued."  So  that  under  the  amended  constitution  th 
would  be  entitled  to  receive,  if  disabled,  one  tenth  of  f  2,00 
instead  of  tl,000  in  a  gross  sum,  as  provided  under  the  for 
tution;  and  the  disability  which  shall  entitle  him  to  the 
this  annual  provision  is  where  he  is  unable  to  direct  or  j 
kind  of  business  or  labor  which  he  has  always  foUowi 
which  alone  he  can  thereafter  earn  a  livelihood.  The  tria 
of  the  opinion  that  the  amended  constitution  had  no  ap] 
the  case;  that  the  order  could  not,  by  an  amendment  of  i 
tion,  change  the  rights  of  the  plaintiff  under  his  contrac 
not  able  to  concur  in  this  view.  As  we  have  seen,  the  ] 
his  application,  agreed  that  the  constitution  of  the  ordei 
the  contract  The  constitution  then  provided  that  it 
altered  or  amended,  as  to  the  laws  governing  the  endows 
by  a  two-thirds  vote  of  the  members  present  at  a  regular 
the  supreme  tent,  or  at  a  special  meeting  called  for  thi 
The  supreme  tent  was  composed  of  delegates  elected  by 
cate  holders  of  the  subordinate  tents  in  the  different 
Canada.  The  plaintiff,  as  a  certificate  holder,  was  entit 
for  the  person  who  should  represent  him  as  the  delegat 
Macedonian  Tent, — the  tent  of  which  he  was  a  member 
had  a  voice  in  determining  whether  or  not  there  sh( 
amendment  of  the  constitution;  and  the  amendment,  \ 
must  be  deemed  to  become  a  part  of  the  provisions  of  h 
The  amended  constitution,  therefore,  became  operative  a 
upon  him,  as  well  qb  the  other  certificate  holders  of  the  o 
V.  Fund  Society,  14  Daly,  389.  His  right  to  recover  shoul 
be  determined  by  the  provisions  of  the  new  or  of  the  an 
stitution.  The  evidence  in  the  case  clearly  shows  that  t 
is  totally  disabled  from  performing  the  duties  of  a  switc 
the  railroads,  and  that  for  many  years  he  has  been  engaj 
kind  of  labor.  Whether  he  can  now  earn  a  livelihood  by 
business  was  a  question  of  fact,  which,  had  it  not  been  wai 
have  been  submitted  to  the  jury.  The  defendant's  con 
the  court  to  direct  a  verdict  in  the  case,  and  did  not  th 
quest  to  have  this  matter  submitted  to  the  jury.  He  the 
for  the  determination  of  the  trial  court,  and  that  coi 
directed  a  verdict  iii  favor  of  the  plaintiff,  must  be  deem 
determined  the  fact  against  him.  The  amount  of  the  ve 
ever,  should  have  been  limited  to  the  first  installment  of  | 
due  under  the  constitution,  with  the  interest  thereon  fro 
of  the  commencement  of  this  action.  The  verdict  shoul 
be  modified  by  reducing  the  amount  thereof  to  the  sum  of 
interest  thereon  from  the  date  of  the  commencement  of  i 
being  the  amount  of  the  first  installment  due  under  th 
constitution,  and  the  verdict  so  modified  affirmed,  and 
ordered  thereon  for  the  plaintiff,  with  costs  in  the  trial 
without  costs  of  this  appeal  to  either  party.    All  concurre 
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Mcintosh  t.  battel  et  ai 

(Supreme  Ck>iirt,  General  Term,  Fifth  Department    Aprfl  18,  1898.) 

jirciPAL  AND  Agent— Ratification— Disavowal. 

A  person  contracted  to  sell  to  plaintiff  certain  land  belonging  to  defend- 
ants, assnmlTig  to  act  as  defendants'  agent.  Two  days  later,  when  tlie 
purchaser  presented  the  deed  for  signature,  defendants  at  once  repudiated 
the  agent's  authority,  and  refused  ratification.  The  agent  meanwhile  had 
gone  to  parts  unknown,  without  fully  explaining  his  conduct  No  part  of 
the  money  paid  by  plaintiff  to  the  agent  was  ever  paid  to  defendants. 
HeJdf  that  defendants'  failure  to  sooner  disavow  the  act  of  the  alleged 
agent  did  not  amount  to  a  ratification. 

Appeal  from  special  term,  Erie  county. 

Action  by  Daniel  Mcintosh  against  Michael  Battel,  Catherine 

ittel,  and  Maria  McElroy.     From  a  judgment  dismissing  the  com- 

aint,  plaintiff  appeals.     Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MACOMBER,  and 

AIGHT,  JJ. 

Baker,  Schwartz  &  Dake,  for  appellant 
Frank  B.  Perkins,  for  respondents  Battel. 
John  T.  Gardner,  for  respondent  McElroy. 

MACOMBER,  J.  This  action  was  brought  to  compel  the  spe- 
Ic  performance  of  a  contract  alleged  to  have  been  entered  into  be- 
reen  the  plaintiff  and  the  defendants  Maria  McElroy  and  Michael 
ittel,  January  27,  1892,  for  the  conveyance  to  the  plaintiff  of  a 
rm  of  60  acres  of  land  in  Gheektowaga,  Erie  county,  at  the  agreed 
ice  of  112,000,  to  be  paid  partly  in  cash,  and  the  balance  by  the 
sumption  of  mortgages.  The  alleged  contract  was  made  by  one 
imes  McElroy,  the  husband  of  the  defendant  Maria  McElroy,  who 
sumed  to  act  as  agent  of  aU  the  defendants.  The  plaintiff's  coun- 
l  filed  exceptions  only  to  the  refusal  of  the  court  to  find  upon 
rtain  questions  of  fact  which  he  had  requested,  as  follows:  That 
imes  McElroy  was  authorized  to  execute  the  contract  on  which 
is  action  is  brought;  and  that  the  defendants  ratified  the  con- 
act  which  James  McElroy  assumed  to  have  executed  as  their 
:ent. 

The  land  in  question  was  owned  in  common  by  the  defendants 
aria  McElroy  and  Michael  Battel,  and  was  incumbered,  to  the 
aount  of  |6,400,  by  two  mortgages.  The  other  defendant  is  the 
ife  of  Michael  Battel.  Two  contracts  were  executed  by  JamoB 
cElroy,  the  first  providing  for  the  sale  of  this  property  to  the 
aintlff  for  the  sum  of  112,000;  the  vendee  to  assume  the  two 
ortgages.  This  was  signed  as  foUows:  ^' James  McElroy,  agent 
r  Michael  Battel  and  Catherine  Battel  and  Maria  McElroy."  By 
e  second  contract  the  defendant  Maria  McElroy  was  to  take  a 
t  on  Main  street,  in  the  city  of  Buffalo,  owned  by  the  plaintiff,  at 
e  value  of  12,200,  as  part  payment  of  her  share  from  the  sale 
the  Gheektowaga  farm.  This  contract  was  signed  as  follows: 
Barnes  McElroy,  agent  for  Maria  McElroy."  These  contracts, 
hich  were  executed  at  the  same  time,  without  the  knowledge  of 
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the  defendants,  were  made  after  several  conversations  h 
the  plaintiff  and  tlie  defendants  and  James  McElroy;  1 
took  place  between  the  parties  from  which  the  plaintiff 
to  assume  that  James  McElroy  was  authorized  to  ex( 
contracts.  To  entitle  plaintiff  to  specific  performance  of 
to  sell  real  estate,  alleged  to  have  been  made  by  the  a 
vendor,  the  proof  of  agency  must  be  clear,  certain,  a 
In  this  case  the  plaintiff  has  failed  to  show  that  Jam< 
had  either  authority,  or  a  clear  and  unequivocal  appoi 
agent,  and  on  this  ground,  and  if  it  appears  that  there  i 
sequent  ratification  of  his  unauthorized  act^  the  find 
learned  justice  at  special  term  must  be  affirmed.  Wl 
fendants  were  anxious  to  sell  their  farm,  they  were  u 
receive  other  real  estate  in  exchange.  In  fact,  the  rel 
defendants  to  consent  to  that  portion  of  the  contract 
the  Main  street  lot  was  well  known  to  the  plaintiff,  and 
right  to  assume  ttiat  James  McElroy  had  any  authority 
contracts,  over  the  heads  of  these  -defendants,  which 
conditions  contrary  to  their  expressed  wish,  the  import  i 
well  knew.  On  the  trial,  Michael  Battel  testified  tha 
told  Mr.  Mcintosh  that  he  would  accept  the  Main  stn 
told  him  that  he  would  not;  that  he  never  authorized 
Elroy  to  make  any  contracts  for  him;  that  he  was  livin 
blocks  from  Mcintosh's  house,  and  thought  that  he  ha 
time  to  go  and  sign  those  papers  himself,  without  askii 
to  sign  them  for  him.     And  Mrs.  McElroy  says: 

"  I  told  him  (Mcintosh)  that  I  did  not  let  Mr.  McElroy  sell  my  i 
McElroy  never  sold  any  of  my  property,  for  I  would  not  let  hii 
bought  any  real  estate  for  me.  I  never  gave  him  any  Instm 
authority  to  sell  this  Cheektowaga  property,  or  to  take  the  Mali 
orty,  because,  when  I  sold  that  farm,  I  Intended  to  get  the  mo 
help  me  out  of  the  difficulty  I  was  in." 

From  this  and  other  testimony,  it  is  clear  tliat  Jam 
was  unauthorized  to  sign  these  contracts. 

As  regards  the  refusal  to  accept  the  contracts  by 
ants,  but  little  need  be  said.  It  was  evident  that  they 
and  willing  to  seU  the  farm,  but  such  sale  must  be  for 
soon  as  the  plaintiff  sought  their  signatures  to  the  deed 
alleged  agreement,  they  immediately  repudiated  the  a 
James  McElroy,  and  then  and  there  refused  to  ratify  th 
No  part  of  the  flOO  paid  by  the  plaintiff  to  James  ^ 
ever  come  to  the  hands  of  the  defendants.  As  the  con 
made  on  the  27th  of  January,  (Wednesday,)  it  was  not 
two  days  subsequent  when  the  refusal  was  made;  and 
Elroy  in  the  mean  time  having  left  for  parts  unknoi^ 
fully  explaining  his  action,  the  defendants  cannot  be  h 
sible  for  negligence  in  refusing  to  ratify  the  contracta 
rule  contended  for  by  the  appellant, — ^that,  after  a  pa] 
disavow  the  acts  of  a  person  assuming  to  act  as  his  ag 
as  he  can  after  they  come  to  his  knowledge,  he  makes 
his  own.    But  the  defendants  are  upheld  by  the  case 
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Bank,  64  Hun,  298, 19  N.  T.  Supp,  262,  where  it  is  held  "that  negli- 
nee  of  a  principal  in  failing  to  dkoorer  and  prevent  an  agent's 
[authorized  and  fraudnlent  acts  does  not  estop  the  former  from 
lavowing  such  acts.*'  Though  the  appellant's  counsel,  in  an  elab- 
Eite  course  of  reasoning,  gives  a  suspicious  aspect  to  the  apparent 
ntradictions  in  the  testimony  of  Mrs.  McElroj,  tending  to  show 
at  her  reason  for  refusing  to  ratify  the  alleged  contracts  was 
cause  she  had  heard  that  the  price  of  land  in  that  neighborhood 
18  likely  to  rise,  and  that  in  fact  she  soon  after  sold  this  farm  for 
0,000,  yet,  upon  the*  testimony  as  presented,  we  see  no  reason  to 
terfere  with  the  decision  of  the  trial  court  on  that  ground.  She 
pudiated  the  contract  executed  l^  James  McElroy  at  the  first 
iportunity,  and  it  was  10  or  12  days  after  this  before  the  negotia- 
>n8  for  the  sale  at  the  larger  price  were  had. 
For  these  reasons,  we  think  that  the  trial  court  committed  no 
ror  in  his  refusals  to  find  as  requested  by  the  plaintiffs  counsel. 
IS  contention  that  such  refusals  were  against  the  weight  of  the 
idence  is  not  substantiated  by  the  testimony.  Hierefore  the 
dgmeBt  appeided  from  shDuM  be  affirmed. 
Judgment  dsppeaied  from  affirmed,  with  costs.     All  oonoor. 


HBRBST  T.  VACUUM  OIL  CO. 

(Supreme  CJonrt,  General  Term,  Fifth  Department.     April,  1803.) 

Pbacticb— Stipulations— SuBSBQU  knt  Trial. 

A  stipulation  allowing  the  evidence  in  a  certain  case  to  be  read  "on  the 
trial"  of  another  ease  applies  to  any  trial  of  the  case,  whether  first  or 
second,  so  long  as  nether  party  is  relieved  from  the  obligation  by  an 
affirmatiye  application  to  the  court,  and  notwithstanding  notice  by  one  of 
the  parties  after  a  firet  trial  that  the  party  will  no  longer  consider  itself 
bound. 

Afpbal— Review- -Exclusion  op  Evidbnce— Subskqubnt  Admission. 

A  judgment  wiU  not  be  reversed  for  refusal  to  allow  cross-examinati<Mi 
<m  a  certain  point,  where  the  party  persists,  and  afterwards  raeceeds  la 
gettiog  the  wit2ieflB  to  testify  on  thi^t  point. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Ludwig  Herbst  against  the  Vacuum  Oil  Company. 

idgment  for  plaintiff,  from  which,  and  an  order  denying  a  new  trial, 

^fendant  appeals.    Affirmed. 

For  former  reports,  see  15  N.  T.  Supp.  938,  and  22  N.  T.  Supp.  42. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MACOMBEB^  and 

AIGHT,  JJ. 

M.  H.  BriggB,  for  appellant 
G^rge  Tmesdale,  for  respondent. 

MAGOMBEB,  J.  This  action  was  one  of  many  like  actions  brought 
^inst  the  defendant  to  recover  damages  for  personal  injuries  re- 
ared through  the  explosion  of  naphtha  in  the  city  of  Rochester,  on 
le  21st  day  of  December,  1887.  G^ie  case  has  been  twice  tried.  On 
ie  first  trial  a  verdict  of  16,800  was  rendered  for  the  plarntiff,  which 
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was  set  aside  bj  the  trial  judge,  on  the  ground  of  being  exoesslTe, 
and,  on  an  appeal  trom  that  order  to  this  court,  the  decision  was  af- 
firmed. On  the  second  trial,  now  under  review,  the  verdict  was  for 
the  plaintiff  in  the  sum  of  |4,000.  It  is  not  needful  to  go  into  the 
facts  of  the  case,  because  they  do  not  differ  in  any  material  aspect 
from  those  so  often  considered  by  the  courts  in  other  cases  arising 
from  the  same  cause.  The  verdict  clearly  was  not  in  this  instance 
excessive;  and  the  judgment  should  be  affirmed  unless  certain  errors 
complained  of  by  the  learned  counsel  for  the  appdlant  are  of  suffi- 
cient moment  to  lead  to  another  result.  An  exception  was  taken  to 
the  reading  of  evidence  under  a  stipulation  made  by  the  parties  in 
this  case  before  the  first  trial,  which  was  in  the  following  words: 

"It  Is  hereby  stipulated  that  the  eyidence  of  any  of  the  witnesses  testifying 
on  either  side  of  the  case  of  Ann  Lee,  as  administrator,  etc.,  v.  The  Vacuum 
(Ml  Company,  tried  at  the  June  circuit,  in  the  year  1888,  may  be  read  by 
either  party  upon  the  trial  of  the  above-entitled  action,  to  the  same  effect  as 
though  said  witnesses  were  present  and  examined  orally;  eitiier  party  to 
have  the  right  to  caU  in  any  of  said  witnesses  for  further  examination." 

This  was  signed  by  the  attorneys  for  the  parties,  respectiTely.  The 
point  was  made  at  the  second  trial,  and  is  now  urged  upon  us,  that  it 
was  not  competent  for  the  defendant  to  avail  itself  of  this  stipular 
tion,  and  to  read  the  testimony  given  in  the  Ann  Lee  Case  upon  the 
second  trial.  The  objection  was  overruled  by  the  trial  court,  and 
such  evidence  offered  was  read,  to  which  an  exception  was  taken. 
We  find  in  this  stipulation  no  limitation  as  to  the  trial  at  which  the 
stipulation  should  be  applicable.  The  language  is  "that  such  testi- 
mony may  be  read  by  either  party  upon  the  trial  of  the  above-enti- 
tled action,"  etc.  We  have  examined  each  of  the  several  cases  to 
which  counsel  has  directed  our  attention  as  to  the  construction  of 
stipulations  and  agreements,  but  we  fail  to  find  any  case  among  them 
which  is  an  authority  for  the  contention  now  made.  The  claim  by 
the  defendant  does  not  arise  upon  an  application  to  the  court  for  the 
favor  to  be  relieved  of  the  terms  of  the  stipulation,  and  the  question 
addressed  to  the  circuit  and  to  us  is  solely  one  of  the  constmction 
and  meaning  of  the  writing  itself;  and  we  have  no  doubt  but  that 
the  learned  justice  at  the  circuit  was  clearly  right  in  holding  that 
the  same  was  binding  and  applicable  to  any  trial  so  lon^  as  the  de- 
fendant was  not  relieved  from  its  obligation  by  order  of  the  court 
procured  in  an  affirmative  application  for  that  purpose,  notwith- 
standing the  notice  served  by  the  defendant  after  tiie  first  trial  that 
it  would  not  longer  be  bound  thereby. 

Another  exception  is  made  to  the  rejection  of  certain  testimony 
of  Dr.  Kider  sought  to  be  adduced  upon  his  cross-examination  bv 
counsel  for  the  defendant  Dr.  Rider  had  given  evidence  desired 
to  show  that  among  other  injuries  was  that  to  the  eyes  of  the  plain- 
tiff caused  by  the  flames  of  exploding  gas.  It  was  shown,  however, 
that  the  plaintiff  had  been  engaged  at  times,  among  other  things, 
in  pecking  and  drilling  stone,  and  it  was  sought  to  bring  out  upon 
the  cross-examination  of  this  witness  an  opimon  that  the  injury 
complained  of  might  have  been  inflicted  by  pieces  of  stone  or  steel 
fiying  from  a  chisel  in  the  hands  of  the  plaintiff.    The  question  was: 
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"Assume  tbat  a  speck  of  steel  or  8tx>ne  flies  and  strikes  tlie  eye;  may  It 
produce  such  a  condition?  (Objected  to.  Objection  sustained.)  Question.  I 
will  ask  you  whether  a  piece  of  ste^  or  stone  striking  the  eyeball,  or  any 
other  hard  substance,  will  produce  similar  conditions  to  those  that  you  saw. 
(Objection  by  plaintiff's  counseL  Objection  sustained.  Defendant  duly  ex- 
cepted.)" 

But  the  witness  did  not  immediately  answer  that  anything  that 
produces  an  inflammation  of  the  cornea  might  produce  similar  specks 
to  those  wjiich  he  had  discovered  in  the  eyes  of  the  plaintiff.  But 
the  counsel  seems  to  have  recurred  to  the  same  subject  later  on,  and' 
his  persistency  was  rewarded  by  procuring  from  the  doctor  the  opin? 
ion  which  he  had  sought    He  said: 

''If  we  have  a  perfect  eye,  and  then  a  bum  and  then  a  scar  afterwards, 
with  no  other  probable  cause,  no  matter  what  our  prejudice  or  theories  are, 
logic  is  inevitable.  We  must  assume  that  which  preceded  was  the  cause. 
If  there  are  two  causes  which  can  be  assumed  in  the  case,— one,  the  sharp 
point  of  an  irritating  substance,  and  another,  a  bum  on  the  white  of  the  eye, 
— ^no  matter  how  profound,  and  the  condition  observed  was  a  minute  point 
of  a  scar,  I  should  say  the  scar  was  caused  by  the  pointed  instrument." 

We  think,  on  the  whole,  that  these  exceptions,  which  alone  fur- 
nished the  basis  of  the  oral  argument  presented  by  the  learned  coun- 
sel, do  not  afford  any  ground  for  reversing  the  judgment.  Judgment 
and  order  appealed  from  affirmed.    All  concur. 


PEOPLE  V.  HODNETT. 
(Supreme  Ck>urt,  General  Term,  Fifth  Department     April  13, 1893.)- 

AnULTBRATTOH  OF  MiLK— EviDBNGE  TO    EXPLAIN  ANALYSIS. 

In  an  action  to  recover  the  penalty  for  selling  adulterated  milk,  brought 
under  Laws  1885,  c.  183,  which  declares  that,  if  the  milk  contains  less  than 
a  given  per  centum  of  solids,  *'it  shaU  be  declared  adulterated,"  the  analysis 
of  the  milk  sold  by  defendant  shows  that  it  contained  less  than  the  pre- 
scribed quantity  of  soUds.  Held,  that  defendant  was  properly  aUowed  to 
give  evidence  that  the  milk  had  not  been  watered  or  skimmed,  or  in  any 
way  tampered  with,  but  that  it  had  stood  in  the  can  overnight,  so  that  the 
fioUds  had  separated  from  the  fluids,  and  that  the  sample  analyzed  was 
not  a  fair  sample,  having  been  drawn  from  the  lower  half  or  third  of  the 
mUk,  as  it  stood  in  the  can. 

Exceptions  from  circuit  court,  Allegany  county. 

Action  by  Patrick  J.  Sutley,  as  assistant  to  the  dairy  commis- 
Bioner,  in  the  name  of  the  people,  against  Edward  Hodnett,  to  re- 
cover a  penalty.  Plaintiff  moves  for  a  new  trial  on  exceptions 
ordered  to  be  heard  in  the  general  term  in  the  first  instance,  the 
entry  of  the  judgment  being  in  the  mean  time  suspended.  Motion 
denied. 

Argued  before  DWIGHT,  P.  J.,  and  MACOMBER,  LEWIS,  and 
RAIGHT,  J  J. 

C.  A.  Dolson,  for  plaintiff. 
G.  W.  Harding,  for  defendant 

HAIGHT,  J.  This  action  was  brought  by  Patrick  J.  Sutley,  as 
assistant  to  the  New  York  state  dairy  commissioner,  in  the  name  of 
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the  peo^e,  to  recover  of  the  defendant  a  penalty  of  flOd  for  a  yiola- 
lion  of  the  provisions  of  the  Laws  of  1885,  c.  183,  §  3.  It  is  chai^ 
that  the  defendant  on  the  24th  day  of  June,  1890,  supplied  to  a 
cheese  factory  in  the  town  of  Hume,  Allegany  county,  nailk  which 
was  adulterated  with  water,  and  from  which  the  cream  had  been 
taken,  and  the  strippings  withheld.  The  verdict  was  for  the  defend- 
ant Upon  the  trial  the  court  permitted  the  defendant,  his  wife, 
and  son  to  testify,  under  the  objection  of  the  plaintiff,  that  they  had 
not  watered  or  sMmmed  the  n:dlk,  or  kept  back  the  strijH)ing8  there- 
from. To  this  evidence  an  exception  was  taken,  which  presenls 
the  question  we  are  called  upon  to  determine  In  this  review. 

The  analysis  showed  that  the  milk  contained  88.24  per  centum 
of  water,  and  11.76  per  centum  of  solids,  ot  which  2.26  -per  centum 
was  fat.  The  correctness  of  the  analysis  was  not  attacked,  but  it 
was  claimed  by  the  defendant  that  it  was  made  from  an  improper 
sample  of  the  milk.  The  evidence  submitted  on  behalf  of  the  de- 
fendant quite  satisfactorily  shows  that  the  sample  was  taken 
on  the  morning  of  the  24th  of  June,  of  the  night's  milk  of  the  dav 
previous.  The  milk  had  been  put  in  a  can,  allowed  to  stand  over- 
night, was  taken  to  the  factory  the  next  morning,  pot  into  a  weigti 
can,  and,  after  standing  for  the  space  of  not  less  than  three  minutes, 
was  drawn  therefrom  through  a  faucet  in  the  bottom  of  the  can. 
and  when  from  one  third  to  one  half  of  the  mUk  had  run  out  th«» 
sample  was  taken.  It  will  not  be  questioned  but  that  milk,  after 
the  cream  is  separated  from  it,  will  contain  a  greater  percentage 
of  water,  and  less  of  solids,  than  it  would  with  the  cream  before 
separation.  It  is  claimed  that  during  the  night  the  cream  had  sep- 
arated from  the  milk,  and  risen  to  the  top  of  the  can;  that  the 
cream,  when  once  formed,  would  cling  togetiier  in  clots,  and  would 
not  again  become  evenly  and  perfectly  mixed  with  the  milk;  that 
after  stirring  it  up  the  cream  would  again  rise  quickly  to  the  top^ 
and  that  milk  taken  from  the  lower  third  or  half  of  the  can,  under 
such  circumstances,  would  not  present  a  fair  sample  for  analysis 
The  trial  court  submitted  this  branch  of  the  case  to  the  jury  for  its 
determination,  and  charged,  in  reference  to  whether  the  sample  was 
a  fair  one,  that  they  might  consider  the  evidence  of  the  defendant 
his  wife,  and  son  as  bearing  upon  the  probability.  This  charge 
was  not  excepted  to.  Etad  the  plaintiff  regarded  this  evidence  as 
having  no  bearing  upon  that  question,  he  ^ould  have  excepted  to 
this  portion  of  the  charge.  As  it  is,  he  stands '  solely  upon  the 
exception  taken  by  him  to  its  reception.  The  statute  prohibits  the 
sale  of,  or  the  supplying  to  a  butter  or  cheese  manufactory,  milk 
diluted  with  water,  or  from  which  the  cream  has  been  taken,  or  the 
strippings  withheld.  It  also  provides  that  in  all  prosecutions  under 
it,  if  the  milk  be  shown  to  contain-  more  than  88  per  centum  of 
water  or  fluids,  or  less  than  12  per  centum  of  milk  soMds,  which  wiU 
contain  not  less  than  3  per  centum  of  fat,  it  shall  be  declared  adul- 
terated. Laws  1885,  c.  183,  §§  3,  16.  It  has  been  held  under  this 
statute  that  the  question  as  to  whether  the  milk  was  adulterated 
was  to  be  determined  from  the  chemical  analysis  alone,  showing 
whether  it  was  above  or  below  the  statutory  standard.    Peo{de  v. 


Digitized  by 


Google 


Sup.  Ct.]  PEOPLE  V.  HOUNSTT.  .  811 

Kibler,  106  N.  T.  323,  12  N.  E.  Sep.  795;  Peopje  v.  West,  106  N. 
Y.  293,  12  N.  E.  Rep.  610;  People  v.  Cipperly,  37  Hun,  324;  li, 
101  N.  Y.  684^  4  K  E.  Rep.  107;  People  v.  Eddy,  (Sup.)  12  i^.  Y.  Supp. 
628;  State  v.  Campbell,  64  N.  H.  402,  13  Atl.  Rep.  585.  But  the 
question  as  to  whether  the  analysis  is  correct,  or  is  made  from  a 
fair  sample  of  the  milk,  is  still  left  open  for  the  detenoination  of  the 
jury  from  the  evidence  in  the  case.  Upon  controverted  questions 
of  fact,  the  courts  have  always  been  liberal  in  the  reception  of 
evidence  that  in  any  manner  bears  upon  the  probabilities,  so  as  to 
enable  the  jury  to  arrive  at  a  correct  determination.  If  the  sample 
was  taken  from  the  milk  after  the  cream  had  separated  from  it, 
it  would  not  be  a  fair  one,  nor  fit  for  analysis.  This  is  conceded 
by  the  plaintiff's  chemist.  He  testified  that,  if  the  cream  had 
risen  from  the  milk,  it  ^Vould  have  been  unfit  for  analysis,  because 
the  fat  had  partly  wasted,  and  of  course  I  could  not  have  got  that 
back  in  the  condition  it  should  have  been  for  a  proper  analysis. 
Had  there  been  any  wasted,  the  milk  would  not  have  been  in  good 
condition,  and  fit  for  analysis."  He  found  the  sample  deficient 
in  solids.  This  would  be  expected,  if  the  cream  had  been  separated 
fi'om  it  He  also  found  an  excess  of  water.  This  would  also  be  ex- 
pected, in  case  of  such  separation.  The  defendant  had  the  right 
to  account  for  this  condition  of  the  milk,  and  thus  establish  his 
Innocence.  To  do  so  he  showed  that  the  milk  was  pure,  and  had 
not  been  tampered  with;  that  the  milk  had  remained  in  the  can 
overnight;  that  the  cream  had  separated  from  the  mUk,  and  risen 
to  the  top  of  the  can;  that  it  had  not  again  been  perfectly  mixed 
with  the  milk;  and  that  the  sample  from  which  the  analysis  was 
made  was  taken  from  the  lower  third  or  half  of  the  can.  It  appears 
to  us  that  the  evidence  objected  to  has  a  bearing  upon  the  probabil- 
ities in  aid  of  the  defendant's  claim,  and,  although  slight,  it  is 
sufficient  to  justify  its  reception. 

There  may  be  some  portions  of  the  charge  of  the  trial  court  sub- 
ject to  criticism,  but  the  plaintiff  has  called  our  attention  to  no  error 
therein,  and  none  are  presented  by  any  of  the  exceptions  taken 
thereto.  If  counsel  desires  to  except  to  a  proposition  charged,  or 
to  a  remark  of  the  judge,  he  should  clearly  and  distinctly  call  the 
attention  of  the  judge  to  the  proposition  or  remark  to  which  an  ex- 
ception is  taken.  An  exception  to  a  charge  relating  to  a  subject 
containing  two  or  more  propositions  is  too  general,  if  any  one  of 
the  propositions  is  correct.  Baylies,  Trial  Pr.  239,  and  authorities 
there  cited.  The  motion  for  a  new  trial  should  be  denied,  and  judg- 
ment ordered  for  the  defendant  on  the  verdict.     All  concur. 
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ZIBOLBR  T.  ZI1SGLBB. 
(Supreme  Court,  General  Term,  Fifth  Department    April  13,  1893.) 

ATTACHMSHT—WrONGFUL  Ck)NYBRBIOH. 

Defendant  sold  land  belonging  to  him  and  plaintiff  on  the  onderBtandlng 
that,  when  the  money  was  received,  he  would  at  once  pay  plaintiff  her 
share.  Instead  of  doing  so,  however,  he  denied  for  some  time  haviiig 
receiyed  any  money.  Finally,  being  convicted  of  fals^ood,  he  boasted 
that  he  had  the  money  In  a  safe  place,  and  that  he  would  not  pay  plain- 
tiff anything.  HOd  wrongful  converslcMi,  and  that  a  warrant  of  attach- 
ment might  issue  therefor.  In  an  action  to  recover  plaintiff^s  share  of  the 
money,  under  CJode  Civil  Proc.  §§  635,  636,  allowing  such  warrant  for 
conversion  on  a  showing  that  defendant  has  disposed  of  or  secreted  prop- 
erty with  intent  to  defraud  creditora 

Appeal  from  special  term,  Mom*oe  county. 

Action  by  Elizabeth  Ziegler  againfit  Henry  Ziegler  to  recover 
money.  An  attachment  was  granted  on  the  ground  that  defendant 
had  disposed  of  or  secreted  property  with  intent  to  defraud  creditors. 
Defendant  moved  to  vacate  the  attachment,  which  was  denied.  He 
therefore  appeals.    Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MACOMBER^  and 
HAIGHT,  JJ. 

C.  A.  Keeler,  for  appellant 

Arthm'  E.  Sutherland,  for  respondent 

MACOMBER,  J.  This  action  is  brought  to  recover  the  sum  of 
tl,650,  belonging  to  the  plaintiff,  which  had  been  wrongfully  con- 
verted by  the  defendant  to  his  own  use.  The  warrant  of  attachment 
was  issued  under  subdivision  2,  §  635,  Code  Civil  Proc,,  which  per 
mits  such  provisional  remedy  against  the  property  of  the  defendant 
for  the  wrongful  conversion  of  personal  property.^  It  appears  that 
the  plaintiff  and  defendant  were  owners  in  conmion  of  certain  lands 
described  in  the  complaint,  and  that  they  were  equally  interested 
therein,  and  that  they  had,  on  consultation,  agreed  to  sell  and  convey 
the  same  to  one  Herman  F.  Boesch  and  Barbara  Boesch,  his  wife, 
for  the  sum  of  13,300,  payable  in  cash,  and  that  thereafter,  and  on 
September  14, 1892,  a'deed  of  such  premises  was  duly  delivered  to  the 
grantees.  Before  this  conveyance  was  made,  it  was  agreed  between 
the  parties  hereto  that  the  entire  consideration  for  the  sale  should  be 
equally  divided  between  them,  share  and  share  alike,  and  that  imme- 
diately upon  the  consummation  of  such  sale  the  plaintiff  should 
receive  her  half  thereof,  namely,  tl,650.  The  defendant  actually  re- 
ceived the  whole  consideration  from  Boesch  and  wife  in  money. 
Instead  of  turning  the  share  of  the  plaintiff  over  to  her,  or  in  any 
manner  accounting  for  the  moneys  in  his  hands,  he  persistently 
denied,  when  applied  to  from  time  to  time,  that  any  money  had  been 
paid  to  him  by  the  grantees,  and  continued  such  denials*  up  to  the 

^Section  636  provides,  also,  that  plaintiff  may  have  such  warrant  when- 
defendant  lias  disposed  of  or  secreted  property  with  intent  to  defraud 
creditors. 
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20th  day  of  September,  1892,  when,  being  confronted  with  the  allega- 
tion or  proof  of  his  perfidy,  he  admitted  to  the  plaintiff  and  others 
that  he  had  so  received  the  entire  sum  of  |3,300,  but  refused  to  pay 
over  any  part  thereof  to  the  plaintiff.  On  the  contrary,  he  averred 
that  he  would  not  pay  the  plaintiff  anything,  and  refused  to  allow 
her  any  participation  in  such  moneys.  On  being  asked  where  he 
kept  the  money,  or  where  it  was,  he  refused  to  say  anything,  except 
"I  have  got  it  in  a  safe  place."  He  then  jeered  at  the  plaintiff,  and 
boasted  of  having  caught  her  in  a  trap.  This  affidavit  of  the  plain- 
tiff is  corroborated  by  others,  and  for  the  purposes  of  this  motion 
must  be  deemed  to  be  in  all  respects  true.  No  fact  contained  therein 
being  denied,  every  intendment  must  be  made  in  its  behalf.  We 
think  that  the  affidavit  makes  out  a  sufficient  case  under  this  provi- 
sion of  the  Code.  It  was  the  duty  of  the  defendant,  upon  receiving 
the  money,  immediately  to  turn  over  one  half  thereof  to  the  plain- 
tiff. Having  failed  to  do  so,  and  refusing  to  pay  the  same  upon  de- 
mand, he  was  guilty  of  a  wrongful  conversion;  and  this  action, 
based  on  that  ground,  was  properly  brought  Under  the  allegations 
of  the  complaint,  it  was  not  incumbent  upon  the  plaintiff  to  resort  to 
a  mere  accounting,  but  she  had  the  right  to  bring  her  action  in  this 
form,  and  to  resort  to  the  provisional  remedy  provided  by  the  Code. 

But  it  is  argued  by  the  counsel  for  the  defendant  that  a  debtor, 
when  asked  where  his  money  is  by  his  creditor,  is  not  bound  to  tell 
w^here  he  keeps  it.  This  undoubtedly  is  true,  in  a  general  sense,  but 
the  position  is  hardly  tenable  under  the  facts  disclosed  in  this  case. 
The  persistent  falsehood  indulged  in  by  the  defendant  for  two  weeks, 
in  denying  that  he  had  the  money,  coupled  with  the  boast  that  he 
had  got  it  In  a  safe  place,  were  affirmative  facts  sufficient  to  show 
that  he  had  secreted  his  property  with  the  intent  to  defraud  the 
plaintiff.    The  order  appealed  from  should  be  affirmed. 

Order  appealed  from  affirmed,  with  |10  costs  and  disbursements. 
All  concur. 


GIBSON  V.  GIBSON  et  aL 

(Supreme  Court,  General  Term,  Fifth  Department     April  13,  ISOa) 

Motion  to  Strike  Out  Plbadings— Sbbvicb  op  Notice— Waivkr. 

Where  notice  of  a  motion  to  strike  out  certain  aUegations  of  a  complaint 
is  not  served  within  20  days  after  service  of  the  complaint,  as  required 
by  Gen.  Rule  Pr.  22,  retention  of  the  notice  by  the  attorney  on  whom  it 
was  served  is  not  a  waiver  of  the  rule,  as  the  delay  is  not  such  a  defect 
or  irregularity,  within  Gen.  Rule  Pr.  19,  as  could  have  been  remedied  if 
the  motion  papers  had  been  returned. 

Appeal  from  sx)ecial  term,  Monroe  county. 

Action  by  Richard  R.  Gibson  against  Henrietta  J.  Gibson,  im- 
pleaded with  others.  From  an  order  striking  out,  as  scandalous, 
irrelevant,  and  redundant,  certain  allegations  in  the  complaint, 
plaintiff  appeals.     Reversed. 

Argued  before  DWIGHT,  P.  J^  and  MACOMBER^  LEWIS,  and 
HAIGHT,  J  J. 
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F.  H.  Hamlin  and  James  A.  Hobson,  for  appellant. 
Elihue  M.  Morse  and  Walter  H.  Knapp,  for  respondenta 

HAIGHT,  J.  It  appears  from  the  order  appealed  from  tliat, 
upon  the  hearing  of  the  motion  at  special  term,  an  objection  was 
made  to  the  hearing  of  the  same  upon  the  ground  that  the  motion 
was  not  noticed  for  hearing  within  20  days  from  the  service  of  th^ 
complaint;  that  it  was  then  and  there  conceded  by  counsel  that  the 
complaint  was  served  on  the  22d  day  of  November,  1892;  and  that 
the  notice  of  motion  was  served  on  the  11th  day  of  January,  1893. 
It  was  also  conceded  on  the  part  of  the  appellant  that  the  notice  of 
motion  was  retained  by  Mr.  Bobson,  the  appellant's  counsel,  and 
that  the  same  was  not  returned.  The  court  overruled  the  objectioiL 
and  the  motion  was  thereupon  heard  upon  the  merits.  Bule  22 
provides  that  'teotions  to  strike  out  of  any  pleadings  matter  alleged 
to  be  irrelevant,  redundant,  or  scandalous,  and  motions  to  correct 
a  pleading  on  the  ground  of  its  being  'so  indefinite  or  unc^:ain 
that  the  precise  meaning  or  application  is  not  apparent,'  must  be 
noticed  before  demurring  or  answering  the  pleading,  and  within 
twenty  days  from  the  service  thereof.'*  Brooks  v.  Hancbett,  36^ 
Hun,  70;  Carrillo  v.  Carrillo,  (Sup.)  6  N.  T.  Supp.  305.  It  is  there- 
fore apparent  that  the  notice  of  motion  was  not  served  in  time. 

Was  the  retention  of  the  notice  of  motion  by  the  appellant  a 
waiver  of  the  rule  requiring  the  service  to  be  made  within  20  days? 
We  think  not.  It  was  not  such  a  defect  or  irregularity  as  could 
have  been  remedied  by  the  respondents  if  the  motion  papers  had 
been  returned.  The  case  is  not  one  within  the  provisions  of  section 
796  of  the  Code  of  Civil  Procedure,  or  of  rule  19.  The  case  of  Bogers 
v.  Bockwood,  (Bup.)  13  N.  Y.  Supp.  939,  has  no  application.  In  the 
case  of  Boosa  v.  Turnpike  Boad  Co.,  8  How.  Pr.  237,  it  was  hrfd  that 
a  motion  to  strike  out  irrdevant  or  redundant  matter,  or  to  correct 
a  pleading,  must  be  noticed  within  20  days  from  the  service  thereof; 
that  it  was  not  necessary  that  the  party  making  the  motion  should 
show  that  he  had  given  the  notice  within  the  time  prescribed,  but 
that  that  fact  should  be  shown  as  matter  of  defense  upon  the  hear- 
ing of  the  motion.  And  to  the  same  effect  is  Barber  v.  Bennett,  4 
Sandf.  705.  The  practice,  as  approved  in  these  cases,  has,  as  we 
believe,  been  uniformly  followed  throughout  the  state,  and  should 
be  adhered  to.  It  having  been  admitted  upon  the  hearing  of  the 
motion  that  the  notice  was  not  served  within  the  20  days  required, 
the  motion  should  have  been  denied  for  that  reason.  Order  re- 
versed, and  motion  denied,  with  flO  costs  and  disbursements.  AU 
concur. 
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KliAWBITBR  V.  HUBNBR. 
(Supreme  Ck>urt,  General  Term,  Fifth  Departmeikt     April  13, 1898.) 

1.  Specific  Pkrfobmancb— Convbtancb  to  Thihd  Person. 

A  decree  for  specific  i)erformance  of  a  contract  to  convey  land  wiH  not 
be  disturbed  on  appeal  on  the  ground  that  performance  was  impossible 
because  defendant  had  conveyed  the  land  to  a  third  person,  where  that 
fact  is  not  alleged  in  the  pleadings,  and  the  only  evidence  of  it  given  on  the 
trial  was  a  statement,  on  cross-examinalton,  by  plaintiff's  witness  that  he 
put  plaintiff's  contract  on  record  after  he  **had  learned  that  EL  [defend- 
ant] had  sold  liis  property  to  another  person." 

fL  Bamb— Pbrpormancb  bt  Plaintiff. 

Wliere  plaintiff  agrees  to  i)ay  defendant  a  specified  amount  for  property, 
a  certahi  sum  to  bo  paid  in  cash,  and  the  balance  by  assuming  a  mortgug* 
represented  by  defendant  to  equal  the  balance  of  the  purchase  money* 
and  it  afterwards  appears  that  a  greater  <mm  is  due  on  the  mortgage,  a 
tender  by  plaintiff  of  the  dliference  between  the  amount  of  the  purchase 
money  and  the  amount  actually  due  on  the  mortgage  is  a  sufficient  compli- 
ance with  the  contract  by  plaintiff  to  entitle  him  to  epeciflc  performance. 

8.  Same— Tender  of  Deed. 

Where  defendant  in  an  action  for  specific  performance  of  a  contract  to 
convey  land  to  plaintiff  agreed,  at  his  own  jost,  to  execute  and  deliver  the 
deed,  the  fact  that  plaintiff  tendered  a  deed  for  execution  which  was  not  In 
accordance  with  the  contract  does  not  excuse  performance  by  defendant, 
OS  it  was  his  duty  to  prepare  the  deed. 

Appeal  from  sx>ecial  term,  Erie  county. 

Action  by  Carl  Klaweiter  against  John  Hnbner.  Prom  a  judg- 
ment in  favor  oi  plaintiff,  defendant  appeals.    Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MACOMBEB^  and 
HAIGHT,  JJ. 

George  W.  Cothran,  for  appellant. 
£.  O.  Farrar,  for  respondent. 

HAIGHT,  J.  This  action  was  brought  to  compel  the  specific 
performance  of  a  contract  for  the  sale  of  real  estate.  The  facts  as 
found  by  the  court  are,  in  substance,  that  on  the  3d  day  of  March^ 
1891,  the  plaintiff  and  defendant  entered  into  a  written  contract  by 
which  the  latter  agreed  to  sell  to  the  former  the  prenuses  in  question 
for  the  sum  of  Jl,700,  which  was  to  be  paid  as  follows:  f25  on  exe- 
cuting the  contract,  f  475  on  or  about  the  1st  day  of  April,  1891,  and 
the  balance  by  the  purchaser  assuming  a  mortgage  upon  the  prem- 
ises, held  by  a  loan  association,  amounting  to  |1,200.  On  recei\^ing 
the  payment  of  |475  the  defendant  agreed,  at  his  own  proper  cost 
and  expenses,  to  execute  and  deliver  to  the  plaintiff  a  warranty  deed,  ^ 
free  and  clear  of  all  incumbrances,  except  the  mortgage  for  the 
8um  of  |1,200.  The  |25  was  paid  at  the  time  the  contract  was  exe- 
cuted, and  on  the  13th  day  of  April,  1891,  the  plaintiff  tendered  to 
the  defendant  |341  lawful  money  of  the  United  States,  and  demanded 
that  the  defendant  should  execute  and  deliver  to  him  a  deed  of  the 
premises.  The  plaintiff  at  the  same  time  tendered  to  the  defendant 
a  deed  containing  fuU  covenants  of  warranty,  without  any  clause  re- 
serving the  amount  of  the  mortgage,  or  an  assumption  to  pay  it  by 
the  grantee.    The  defendant  refused  to  receive  the  money,  or  to  exe- 
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cute  or  deliver  the  deed.  At  the  time  of  making  the  com 
fendant  had  represented  to  the  plaintiff  that  the  mortga 
premises  waa  but  |1,200,  but  at  the  time  of  the  making  < 
•aid  tender  the  plaintiff  had  ascertained  that  the  mortga 
premises  was  for  the  sum  of  (1,500,  and  that  (141  only  hi 
thereon,  leaving  a  balance  unpaid  of  (1,359.  The  trial 
that  the  plaintiff  was  entitled  to  a  specific  performance, 
judgment  accordingly. 

It  is  claimed  that  the  judgment  cannot  be  sustained  fo 
that  the  defendant  had  sold  and  conveyed  the  lands  in 
another  person,  and  that,  therefore,  performance  of  t 
was  not  in  his  jwwer.  No  such  fact  waa  found  by  the 
or  requested  to  be  found.  The  answer  contains  no  sue! 
but  instead  thereof  it  alleges  ^'that  said  defendant  has  i 
and  now  is,  ready  and  willing  to  perform  his  part  of  said 
It  is  said,  however,  that  the  fact  was  made  to  appear  uj 
by  the  plaintiff's  own  evidence.  The  only  evidence  beari 
subject  appears  in  the  testimony  of  the  witness  Fran 
sworn  as  a  witness  on  behalf  of  the  plaintiff.  On  his  cr( 
tion  he  stated  that  "I  put  this  contract  on  record  after  I 
that  Hubner  had  sold  his  property  to  another  person." 
sion  was  called  out  by  the  defendant,  and  not  by  the  p 
does  not  state  the  source  of  his  information,  how  he  ha 
the  sale,  or  whether  it  was  anything  more  than  a  rumoi 
Inasmuch  as  the  trial  court  was  not  requested  to  find  up 
tion,  we  are  inclined  to  the  view  that  we  cannot  now  ft 
dence  determine  the  fact  for  the  purpose  of  overtumii 
ment  It  is  further  contended  that  the  plaintiff  had  n( 
the  contract  on  his  part,  and  was  therefore  not  entitle 
ment  for  specific  performance.  It  is  true  that  he  agree( 
sum  of  f  475  on  or  about  the  1st  day  of  April,  1891,  j 
«tead  of  tendering  that  sum  he  only  tendered  the  sum  o: 
the  defendant  had  represented  to  him  that  the  mortga 
premises  only  amounted  to  |1,200,  whereas  in  fact  it  was 
of  11,500,  and  the  sum  of  (1,359  still  remained  unpaid  tl 
amount  tendered  was  the  difference  between  the  amount 
gage  which  the  plaintiff  had  agreed  to  assume  and  pay 
chase  price,  and  under  the  circumstances  we  think  it  wa 
tial  compliance  with  the  provisions  of  the  contract.  T 
dered  to  the  defendant  by  the  plaintiff  was  not  in  accc 
the  contract,  and  the  defendant  was  under  no  obligatio 
the  same.  But  he  had  agreed  at  his  own  proper  cost  s 
to  execute  and  deliver  a  proper  deed.  Upon  the  tender  i 
money  it  became  his  duty  to  perform  his  agreement  in 
The  judgment  should  be  affirmed,  with  costs.  So  o 
concur. 
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PURDY  y.  BBNNETT  et  al.,  (two  caaes.) 

(Supreme  Court,  General  Term,  Fifth  Department    April,  1808.) 

3TMENT— New  Trial— Application  of  Assignee  op  Defekdant. 

An  occupant  of  land,  origlnaUy  claiming  under  the  record  owner,  en- 
tered into  an  agreement  with  a  third  person  who  had  brought  ejectment 
igainst  him,  whereby  Judgment  was  rendered  for  plaintiff  in  ejectment, 
ind  the  premises  were  leased  to  the  occupant  for  Ave  years.  A  mort- 
z:\gee  of  the  land,  also  claiming  under  the  record  owner,  foreclosed  his 
mortgage,  and  obtained  a  sheriff's  deed  to  the  land.  On  refusal  of  the  oc- 
cupant to  surrender  possession,  the  mortgagee  brought  an  action,  wherein 
lie  obtained  Judgment  for  the  possession  of  the  premises,  and  then  for  the 
9r8t  time  he  learned  of  the  prior  ejectment  suit,  and  of  the  Judgment 
therein.  Hdd^  that  the  mortgagee  was  an  assignee  of  the  occupant  of  the 
;>remises,  within  the  meaning  of  Code  Civil  Proc.  §  1526,  which  provldea 
that  in  ejectment,  where  judgment  was  obtained  by  plaintiff  other- 
wise  than  on  the  trial  of  an  issue  of  fact,  the  court,  on  the  application 
if  "defendant,  his  heir,  devisee,  or  assignee,"  must  make  an  order  vacat- 
ing the  Judgment  and  granting  a  new  trial,  if  it  is  satisfied  that  Justice 
will  be  thereby  promoted.     Howell  v.  Leavitt,  90  N.  Y.  238,  followed. 

ippeal  from  special  term,  Erie  county. 

Vo  actions  by  Augustus  F.  Purdy  against  Hezekiah  C.  Bennett 

the  possession  of  land.     Judgment  was  rendered  in  plaintiff's 

3r  in  both  actions  by  agreement  of  parties.     William  M.  Smith 

^rwards  presented  his  petition  praying  to  have  their  judgments 

ned,  and  that  he  be  permitted  to  interpose  a  defense  in  each 

ion,  and  be  made  a  party  defendant  therein.     From  an  order 

3e  in  each  case  granting  the  prayers  of  the  petitions,  plaintiff 

loals      A.£Bi*med 

Lrgued  before  DWIGHT,  P.  J.,  and  MACOMBEE  and  HAIGHT, 

r.  W.  Harding,  for  appellant, 
bhn  S.  Rockwell,  for  respondent. 

LACOMBER,  J.  The  respondent,  William  M.  Smith,  presented 
petition  to  the  court  under  section  1526  of  the  Code  of  Civil  Pro- 
ure,  asking  that  he  might  be  made  a  party  defendant  This 
plication  was  granted,  and  from  the  order  entered  thereon,  this 
>eal  is  taken.  The  petition  alleges  that  William  M.  Smith  is  the 
aer  of  certain  premises  described  in  the  complaint,  known  as  the 
H'th  Half  of  the  Village  Tract  of  the  Caneadea  Reservation,  in 

Town  of  Hume,  Allegany  County."  His  title  was  procured  as 
ows:     One  Joseph  M.  Paul,  who  was  then  the  owner  in  fee  of 

premises,  executed,  with  his  wife,  a  mortgage  to  the  petitioner 
m  those  premises,  dated  the  17th  day  of  April,  1886,  to  secure 

payment  to  the  petitioner  of  the  sum  of  f 2,000;  that  default 
8  made  in  the  payment  of  such  mortgage,  and  thereupon  the 
ae  was  foreclosed,  which  proceeding  resulted  in  the  conveyance 
the  lands  by  the  sheriff  of  Allegany  county  to  the  petitioner, 
ese  allegations  are  not  disputed  by  the  appellant.  After  obtain- 
r  his  deed,  the  petitioner  found  that  Hezekiah  C.  Bennett,  the 
Pendant  above  mentioned,  was  in  possession  of  the  premises,  and 
v.22N.Y.s.no.8— 52 
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refused  to  surrender  the  same  to  the  petitioner;  whereupon  an 
action  was  broufght  by  the  petitioner  against  him,,  which  resulted 
tn  a  judgment  in  favor  of  Mr.  Smith  on  the  11th  day  of  March,  1892, 
for  the  possession  of  these  lands.  Bennett's  possession  and  right 
of  possession  originally  existed  under  Joseph  M.  Paul,  to  whose 
rights  the  petitioner  had  succeeded  as  abore  mentioned.  Not  until 
lifter  the  judgment  was  procured  by  the  petitioner  against  Bennett 
was  it  that  the  petitioner  learned  that  the  plaintiff,  Augustus  F. 
Purdy,  made  claim  to  the  premises.  One  of  the  above  actions  was 
brought  on  the  23d  day  of  August,  1880,  and  the  other  March  9, 
1886.  On  the  27th  day  of  September,  1889,  an  agreement  was 
entered  into  between  Purdy  and  Bennett,  providing  that  Purdy 
should  take  judgment  against  Bennett  for  certain  portions  of  this 
village  tract,  and  that  Bennett  should  have  the  privilege  of  leasing 
the  same  from  Purdy  for  five  years,  which  agreement  resulted  in 
the  judgments  of  February  25,  1890,  above  mentioned.  The  re- 
spondent brings  himself  clearly  within  the  provisions  of  section 
1526  of  the  Code  of  Civil  Procedure.  This  section  provides  that 
in  an  action  of  ejectment,  wherein  judgment  was  obtained  by  the 
plaintiff  "otherwise  than  on'  the  trial  of  an  issue  of  fact,"  the  court, 
within  five  years  aitcr  the  judgment  roll  is  filed,  "upon  the  applica- 
tion of  the  defendant,  his  heir,  devisee,  or  assignee,  ♦  •  ♦  must 
make  an  order  vacating  the  judgment  and  granting  a  new  trial,  if 
it  is  satisfied  that  justice  wHl  be  thereby  promoted,  and  the  rights 
of  the  parties  more  satisfactorily  ascertained  and  established,  but 
not  otherwise."  The  respondent  is  certainly  the  assignee  of  Heze- 
l.viah  C.  Bennett,  within  the  meaning  of  this  provision  of  the  Code, 
and  within  the  decision  of  Howell  v.  Leavitt,  90  N.  Y.  238.  The 
only  question,  therefore,  which  was  before  the  special  term  was 
whether  the  court  should  grant  the  prayer  of  the  petitioner  upon  the 
terms  stated  in  the  order,  or  whether  it  should  drive  him  to  his 
affirmative  action  of  ejectment  against  Purdy;  and  we  are  satis- 
fied, equally  with  the  special  term,  that  justice  will  be  promoted 
by  opening  these  Judgments  and  letting  the  petitioner  defend  the 
actions.     The  orders  appealed  from  should  be  aflftrmed. 

Order  in  each  case  appealed  from  affirmed,  with  one  bill  of  f  10 
costs  and  disbursements  of  appeal.     All  concur. 


In  re  CROSS-TOWN  ST.  RY.  CX).  OF  BUFFALO. 

(Supreme  Court,  General  Term,  Fiftli  Department    April  13,  1S93.) 

Street  Railroads— Application  for  Leave  to  Construct. 

Laws  1892,  c  676,  §  91,  provides  that  street  raUroads  shall  not  be  oon- 
Btnicted  imless  written  consent  of  the  owners  of  one  half  in  value  of  Cbe 
property  bounded  on,  and  also  the  consent  of  the  local  authorities  having 
control  of,  that  portion  of  the  street  on  which  it  is  proposed  to  build,  be 
first  obtained.  Laws  1890,  c.  565,  §  94,  provides  that  if  consent  of  the 
property  owners  be  not  obtained,  a  raUroad  company  may  apply  to  the  su- 
preme court  for  appointment  of  commissioners  to  determine  wiiether  its 
road  ought  to  be  constructed,  and  on  due  notice  the  court  shall  appoint, 
eta    Heldf  that  a  company  which  has  obtained  consent  of  the  autliocltks 
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ccH^stmct  its  road  for  a  certain  distance  along  a  street  la  not  entitled 
tbe  appointment  of  commissioners  to  determine  whether  its  road  shall 
i  constructed  for  a  leas  distance  along  the  street  on  a  showing  merely 
At  it  has  been  nnable  to  obtain  the  consent  of  own^^  along  that  por- 
>n«  and  where  nothing  is  said  about  failure  to  obtain  the  requisite  con- 
uts  for  the  entire  distance,  or  about  abandonment  of  its  right  on  the 
her  portion  of  the  street,  and  where  also  the  authorities  have  not  given 
eir  consent  to  the  change.  In  re  People's  R.  Co.,  20  N.  B.  Rep.  367,  112 
.  Y.  578,  distinguished. 

>plication  by  the  Cross-Town  Street-Baflway  Company  of 
do,  N.  Y^  for  the  appointment  of  three  commissioners  to  de- 
ine  whether  its  railroad  should  be  built  in  certain  portions  of 
pect  avenue  in  the  city  of  Buffalo.  Denied, 
•gued  before  DWIGHT,  P.  J.,  and  LEWIS,  MACOMBEB,  and 
GHT,  J  J. 

>Xy  Norton  &  Bushnell,  for  petitioner, 
jnry  P.  Allen,  for  certain  property  owners. 

ICOMBER,  J.  The  petitioner,  the  Cross-Town  StPeet-Rallway 
pany  of  Buffalo,  was  organized  under  chapter  252  of  the  Laws 
184.  Pursuant  to  chapter  642  of  the  Laws  of  1886,  as  amended 
lapter  564  of  the  Laws  of  1889,  this  company  obtained  the  right, 
urchase  at  public  sale,  to  operate  its  surface  railroad  through 
Lin  streets  in  the  city  of  Buffalo,  among  which  was  Prospect 
ue  from  Huron  street  to  Pennsylvania  street,  a  distance  of 
\  feet,  being  six  blocks  along  l^rospect  avenue.  The  present 
[cation,  however,  is  for  the  appointment  of  commissioners  to 
*mine  whether  the  railroad  shoiQd  be  laid  and  operated  in  that 
ae  from  Huron  street  to  Carolina  street,  a  distance  of  only 
i  feet,  being  two  blocks  along  that  avenue.  In  the  month  of 
ary,  1892,  this  corporation  applied  to  the  general  term,  at 
ilo,  for  the  appointment  of  commissioners  to  determine  whether 
-ailroad  in  Rx)spect  avenue,  as  originally  projected,  should  be 
true  ted.     It  was  then  alleged  on  the  part  of  the  petitioner 

after  proper  efforts  made  in  that  behalf,  it  had  been  unable 
'cure,  the  requisite  number  of  consents  of  the  property  owners 
lable  it  to  proceed  with  the  work.  That  application  was  op- 
ly  and  by  consent  the  hearing  was  adjourned  until  the  Jime 
,  1892,  at  which  time  the  company  abandoned  its  application 
lade  in  the  preceding  January.  The  limitation  prescribed  by 
jtatute  (chapter  281,  Laws  1889.  and  section  94,  c.  565,  Laws 
I  for  procuring  the  consent  of  propony  owners,  or  the  appoint- 
;  of  commissioners  by  the  general  term  of  the  supreme  court,  was 
years  from  the  time  of  obtaining  the  consent  of  the  municipal 
orities  of  the  city  of  Buffalo  for  the  construction  of  such  rail- 
But  by  contract  entered  into  with  the  city  of  Buffalo  January 
92,  which  was  subsequently  ratified  and  confirmed  by  the  leg- 
ire^  (chapter  151,  Laws  1892,)  the  time  in  which  to  build  the 
{oner's  road  in  Prospect  avenue  was  extended  until  the  6th  day 
ebruary,  1896.    The  petition  before  us  shows  that  diligent  ef- 

have  been  made  by  this  corporation  to  obtain  the  consents 
le  property  owners  along  that  portion  of  the  proposed  route 
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in  Prospect  avenue  lying  between  Huron  street  and  Ca 
but  that  such  efforts  have  been  unavailing,  and  th£ 
and  cannot  procure  the  consents  of  a  majority  of  on 
value  of  the  property  owners  whose  property  bounded 
route.  Under  this  state  of  facts  it  is  contended  bj 
counsel  for  the  petitioner  that  this  court  has  no  disc 
premises,  but,  upon  being  satisfied  that  the  compai 
gent  effort  has  been  unable  to  procure  the  requisit 
consents,  is  required  to  appoint  three  commissionei 
inquire  into  the  matter,  and  report  upon  the  same.  Th 
the  statute  is: 

**If  the  consent  of  the  property  owners  required  by  any  p 
article  cannot  be  obtained,  the  corporation  failing  to  obtain  su 
apply  to  any  general  term  of  the  supreme  court  held  in  the 
which  it  is  proposed  to  construct  its  road  for  the  appolntmen 
missioners  to  determine  whether  such  railroad  ought  to  be  < 
operated." 

Then  follow  provisions  for  giving  notice  to  property 
section  continues: 

'*Upon  due  proof  of  service  of  such  notice  the  court  to  which 
is  made  shall  appoint  three  disinterested  persons,  who  shall 
siou'^rs,  and  who  shall,  wltliln  ten  days  after  their  appointme: 
notice  to  be  given  of  their  first  meeting  In  the  manner  direct( 
and  may  adjourn,  from  time  to  time,  untU  aU  their  buslnes 
•  •  *  After  a  public  hearing  of  all  parties  interested,  the 
shall  determine  whether  such  railroad  ought  to  be  constructe 
and  shall  make  a  report  thereon,  together  with  the  evldenc 
;^cneral  term,  within  sixty  days  after  appointment,  unless 
judge  thereof,  for  good  cause  shov^u,  shall  extend  such  time 
termination  that  such  road  ought  to  be  constructed  and  op 
taken  in  lieu  of  the  consent  of  the  property  owners  hereinb 
Section  94,  c.  565,  Laws  1890. 

In  fortification  of  this  position  of  counsel  referenc 
In  re  Thirty-Fourth  St.  R.  Co.,  102  N.  Y.  343,  7  N. 
In  re  Broadway  Surface  R  Co.,  34  Hun,  414.  But  ii 
that  the  petitioner's  application  ought  not  to  be  gri 
reason  that  it  has  failed  to  show,  for  the  purposes 
tion,  that  it  has  made  an  effort  to  and  has  failed 
requisite  consents  of  the  property  owners  along  Pre 
from  Huron  street  to  Pennsylvania  street  For  au 
pears,  it  has  the  requisite  number  of  consents  for 
tion  of  the  road  for  its  entire  distance  on  this  aven 
sent  of  the  city  authorities  of  Buffalo  has  not  beei 
any  change  of  the  petitioner's  route.  We  cannot  g 
that  such  authorities  would  have  given  the  consent 
a  surface  railroad  on  this  avenue  only  between  Hur< 
Carolina  street  Furthermore,  there  is  nothing  in  t 
show  that  the  company  has  abandoned  any  part  of  i1 
Prospect  avenue,  but  that,  for  aught  that  appears,  at 
of  court  it  may  apply  for  the  appointment  of  com 
determine  whether  a  road  shall  be  constructed  for 
other  blocks  on  this  route,  and  so  on  until  the  ei 
is  covered  through  the  determination  of  the  commis 
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itate  evidently  did  not  contemplate  a  dividing  up  of  a  street  in 
s  manner.  The  case  of  In  re  People's  B.  Co.,  112  N.  Y.  578, 
N.  £.  Bep.  367,  is  not  in  any  respect  an  authority  for  the  con- 
ition  here  made  in  behalf  of  the  i)etitioner,  for  that  case  merely 
ids  that  a  surface  railroad  company,  which  haB  had  the  con- 
it  of  the  city  authorities  to  build  its  railway  through  several 
eets  of  a  city,  is  not  obliged  in  its  application  to  the  court  to 
:  for  the  appointment  of  conmiissioners  for  the  building  of  a 
Iway  throughout  all  of  such  streets.  Ck)unsel  lays  stress  upon 
>  expression  in  section  91  of  chapter  676  of  the  Laws  of  1892, 
ich  is  as  follows: 

Such  raUroads  shall  not  he  built,  extended,  or  operated  unless  the  consent 
e^riting,  acknowledged  as  are  deeds  entlUed  to  he  recorded,  of  the  owners 
[>ne  half  in  value  of  the  property  bounded  on,  and  also  the  consent  of  the 
il  authorities  having  the  control  of,  that  portion  of  a  street  or  highway 
^n  which  it  is  proposed  to  huUd  or  operate  such  railroad  shall  have  been 
t  obtained." 

riie  expression,  "and  also  the  consent  of  the  local  authorities  hav- 
control  of  that  portion  of  the  street  or  highway  upon  which 
is  proposed  to  build  or  operate  such  railroad,"  does  not,  as  it 
ms  quite  clear  to  us,  afford  any  warrant  of  authority  to  a  sur- 
e  railroad  company  thus  to  divide  up  its  line  or  route  which 
I  been  projected  through  the  whole  or  part  of  a  particular  street, 
I  which  project  has  received  the  consent  of  the  municipal  author- 
8.  It  follows  that  the  application  should  be  denied.  Petition- 
application  for  the  appointment  of  three  commissioners  denied, 
concur. 


BERNHARD  v.  ROCHESTER  RY.  CO. 

(Supreme  Court,  General  Term,  Fifth  Department.     April  18,  1893.) 

EBT- Railway  Companies— Collision  with  Vehicles. 

In  an  action  against  a  street-car  company  for  damages  resulting  from  a 
collision  of  defendant's  car  with  plaintiff's  wagon  at  a  street  crossing, 
where  it  appears  that  plaintiff's  wagon  approached  the  crossing  first,  and 
when  partially  across  was  struck  hy  defendant's  car,  which  was  running 
At  the  rate  of  six  or  seven  mUes  an  hour,  and  the  motor  man's  view  of  the 
situation  was  equaUy  as  good  as  that  of  plaintiff's  driver,  the  refusal  to  di- 
rect a  nonsuit  is  proper,  as  the  car  had  no  right  to  the  crossing,  superior  to 
that  of  plaintiff's  wagon. 

Lppeal  from  Monroe  county  court. 

.ction  by  Henry  A.  Bernhard  against  the  Rochester  Bailway  Com- 

y.     Plaintiff  had  judgment  on  a  verdict,  from  which,  and  an  or- 

denying  a  motion  for  a  new  trial,  made  on  the  minutes,  defendant 

eals.    Affirmed. 

Tfrned  before  DWIGHT,  P.  J.,  and  HAIGHT,  LEWIS,  and  MA- 

kCBEB,  JJ. 

harles  J.  Bissell,  for  appellant. 
ohn  A.  Bernhard,  for  respondent 

[AIGHT,  J.    This  action  was  brought  to  recover  the  damages 
eh  the  plaintiff  sustained  to  his  horse  and  wagon  by  reason  of  a 
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coUiaion  wifh  one  of  the  defendant's  street  cars.  The  Ai 
engaged  in  operating  a  double  track  electric  street  rail 
avenue,  in  the  city  of  Bochester.  The  avenue  runs  ea 
Sherman  street  intersects  tlie  avenue  at  an  acute  an] 
northwest  The  plaintiff  was  a  grocer,  and  had  a  hors 
for  the  purpose  of  delivering  groceries.  His  driver,  wi 
and  wagon,  approached  Lyell  avenue  through  Sherma] 
on  reaching  the  avenue  stopped  to  allow  a  westerly  I 
pass.  At  this  point  he  could  see  westerly  on  the  avei 
He  looked,  but  saw  no  car  approaching  from  that  direct 
westerly  bound  car  passed,  he  started  to  drive  across  tl 
the  southerly  side  thereof.  The  horse  and  the  fore 
wagon  had  passed  the  southern  track  when  the  defends 
bound  car  struck  the  rear  of  the  wagon,  causing  the  d 
plained  of. 

It  is  claimed  on  behalf  of  the  appellant  that  there  ^ 
gence  chargeable  to  the  defendant,  and  that  the  collie 
through  the  negligence  of  the  plaintiff's  driver,  and  tl 
court  erred  in  denying  its  motion  for  a  nonsuit,  and  ii 
direct  a  verdict  in  its  favor.  We  are  of  the  opinion  that 
committed  in  this  regard,  and  that  these  questions  were 
mitted  to  the  jury,  "nie  plaintiff's  driver  testified  that  h€ 
the  bell  ring  upon  the  defendant's  car,  but  other  evide 
show  that  it  was  rung.  We  shall  therefore  assume  that  it 
as  testified  by  the  defendant's  witnesses.  The  plaintiff' 
passing  across  the  avenue  on  an  angle  coming  from  Sh( 
in  a  covered  wagon,  with  his  back  partially  towards  the 
car.  He  sat  in  the  front  of  his  wagon,  and  looked  west  i 
the  avenue.  The  westerly  bound  car,  in  a  mecuiure,  ol 
view,  so  that  he  did  not  see  the  car  approaching  upon  1 
track.  He  first  approached  the  crossing,  and  was  partly 
the  collision  occurred.  The  opportunity  of  the  defeni 
man  to  see  the  approach  of  the  plaintiff's  wagon  was  eqi3 
if  not  better,  than  that  of  the  plaintiff's  driver  to  see  1 
of  the  defendant's  car.  The  westerly  bound  car  doubtlei 
the  vision,  to  some  extent,  of  both  the  motor  man  anc 
but  it  is  apparent  that,  had  the  motor  man  been  upon  hj 
had  proper  control  of  his  car,  he  could  have  seen  the  w 
to  have  stopped  his  car,  and  avoided  the  injury.  His  < 
is  to  the  effect  that  he  was  running  at  a  speed  of  six  tc 
an  hour  when  he  struck  the  wagon.  Other  evidence  tc 
that  he  was  running  at  a  much  higher  rate  of  speed, 
the  plaintiff's  rig  as  it  was  coming  out  of  Sherman  st 
avenue.  That  the  west  bound  car  prevented  him  from 
a  while.  That  plaintiff's  horse  and  wagon  were  travelii 
across  the  track  or  street  in  the  same  direction  that  th< 
ing.  That  the  horse  was  on  a  trot,  and  so  continued  unl 
was  struck.  That  when  he  first  saw  the  wagon,  after 
passed,  he  was  pretty  near  to  it, — ^within  six  or  eight  fc 
rang  his  bell,  but  the  plaintiff's  driver  did  not  seem  tc 
tention  to  it    It  thus  appears  that  he,  approaching  t 
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Btgon,  at;  a  'speed  ot  Bit  or  seveiL  milto  pei^  hmt,  from  thje'reat,  m  it 
IS  tms^ilg  diagonally  across  the 'track,  th^  horse  <m  a  trot,  going 
ith  the  car,  at  the  crossing  where  iSherman  street  enters  the  avenue, 
ertook  the  wagon,  and  ran  into  it.  The  plaintiff's  horse  and  wagon 
jre  lawfully  in  13ij6  street  Tfce  driver  (had  a  right  to.  cross  the  der 
Ddant's  tracks,  exercising  reasonable  care,  and  had  the  righJb  t^ 
sume  that  the  dejCendanfb  hiuNtor'^man  would  eserdse  like  care  to 
event  running  into  him.  It  was  a  public  highway,  and.  each  paOrty 
id  a  common  right  to  its  use.  The  defendant's  cans  can  only  run 
K)n  the  rails.  They  cannot  turn  to  the  right  or  left  to  avodd  ^eacis. 
ley  are  therefore  given  a  paramount  right  to  the  use  of  the  tracks, 
it  »ot  an  exclusive  right-  A  parson  may  lawfully  drive. sJong  or 
>on  the  tracks,  but  he  aboiild  not  carelessly  or  willfully  obstrui^ 
e  passage  of  the  cars^  and,  as  one  approaches,  he  should  turn  o^ 
)m  the  tracks  so  as  to  allow  it  to  pass,  and  la  a  reasonotble  man- 
r  respect  the  paramount  right  of  the  corporation-  On  the  other 
nd,  the  corporation  onust  repogni^  the  rights  of  th#  person,  and 
t  carelessly  run  him  down,  but  give  the  necessary  time^  and  a 
asonable  opportuiuity,  to  move  off  from  the  tracks,  and  allo^ 
e  car  to  pafiis.     Such  is  the  rule  of  the  street     Fleckenstei^ 

Railroad  Co.,  105  ,N.  Y.  655,  11  N.  E.  Rep.  951;  Adolph  v, 
Lilroad  Co.,  76  N.  Y.  530.  But  at  a  street  crossing  the  rul^ 
different  The  car  and  the  vehicle  each  have  the  right  to  cro^fi|, 
d  neither  has  a  superior  right  to  the  other.  The  right  of 
ch  must  be  exercised  in  a  reasonable  and  careful  manner,  so  as  not 

unreasonably  abridge  or  interfere  with  the  right  of  the  other^ 
Xeil  V.  RaUroad  Co.,  129  N.  Y.  125-180,  29  N.  E.  Rep.  84.  The 
Qlsion  in  this  case,  as  we  have  seen,  occurred  at  the  crossing  of 
lerman  street^  or  at  the  place  where  Sherman  street  intersects  th^ 
enue.  The  plaintiff's  driver  was  properly  passing^  across  the  av€|- 
le,  to  the  rigb.t  side  thereof,  intendtog  to  continue  east  alopg  tjve 
enue.  He  first  approached  the  track;  was  partially  across  whe* 
ruck.  The  car  had  no  superior  right  to  the  crossing,  and  the  motor 
in,  finding  the  vehicle  in  the  act  of  crossing,  shoiQd  have  timely 
>wed  up,  so  as  to  have  allowed  it  to  cross  in  safety. 
The  judgment  should  be  affirmed.    All  concur. 


VAN  KOUGHNBT  v.  DENNIB. 

(Supreme  Oourt,  General  Term,  Fiftb  Department  April,  1893.)        ' 

TOPFBL  BY  JuDOMBWT— Different  Parttbs; 

A  wife  who  has  induced  her  husband  to  sue  defendant  for  money  loaned 
him  by  the  wife,  and  for  services  performed  by  her,  who  herself  furnished 
a  biU  of  items  demanded  by  defendant,  and  who  was  the  principal  witnesfi 
In  her  husband's  favor  at  the  trial,  is  estopped  by  the  judgment  rendered 
In  such  action  from  afterwards  ai:aln  suing  defendant  in  her  own  name 
for  the  same  claim,  though  such  Judgment  may  not  be  a  former  adjudica- 
tion, technlcaUy  so  called,  because  the  former  action  was  not  between  the 
same  parties  or  their  privies. 

Appeal  fnom  Wayne  county  court  [ 
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Action  by  Ella  J.  Van  Koughnet  against  Louis  Denni 
loaned  and  services  performed  by  plaintiff,  originally 
justice's  court.  Judgment  was  rendered  in  plaintifffi 
defendant  appealed  to  the  county  court  on  questions  of 
a  judgment  afRrming  the  justice's  judgment,  defendac 
peals.    Reversed. 

Ai^ued  before  DWIGHT,  P.  J.,  and  LEWIS,  MAOO 
HAIGHT,  JJ. 

C.  M.  Allen,  for  appellant 

J.  W.  Dunwell,  for  respondent 

MAGOMBEB,  J.  The  plaintiff  in  this  action  recov< 
ment  before  the  justice  of  the  peace  in  the  sum  of  (45. 
besides  costs.  The  action  was  brought  to  recover  the 
alleged  to  have  been  loaned  by  the  plaintiff  to  the  6 
the  year  1887,  and  for  25  weeks*  services  rendered  to 
ant  by  the  plaintiff.  The  answer  consisted  of  a  gei 
and  a  former  adjudication  of  the  same  subject-matter 
justice  of  the  peace,  wherein  Sylvester  Van  Kougim 
band  of  this  plaintiff,  was  the  plaintiff  against  fiie 
fendant  The  proceedings  in  that  action  were  put 
on  the  trial  in  the  case  involved  on  this  appeal,  and  it  aj 
from  that  the  same  matters  claimed  by  this  plaintiff 
defendant  were  set  forth  in  the  complaint  of  her  hi 
formed  the  basis  of  his  action  on  the  former  trial  : 
defendant  That  case  resulted  in  an  allowance  of  th( 
the  claim  there  presented  by  the  husband,  but  the  san 
than  overcome  by  the  counterclaim  set  forth  and  pn 
defendant  in  that  action,  the  result  of  all  which  was 
tive  judgment  in  favor  of  the  defendant  therein  again 
Van  Koughnet  That  judgment  stands  unreversed  and 
by  any  appeal  therefrom.  The  judgment  in  the  forme 
the  husband  of  the  plaintiff  against  this  defendant, 
"former  adjudication,'*  technically  so  called,  because 
was  not  between  the  parties  to  this  record  or  their  p 
it  appears  that  the  plaintiff  in  the  present  action  was 
mainly  instrumental  in  prosecuting  tiie  action  brought 
band,  and  in  establishing  the  claims  therein  which  ^ 
to  him  by  the  justice  of  the  peace.  At  the  trial  of 
action  Mrs.  Van  Koughnet  testified  that  she  attends 
of  the  former  action;  that  she  conducted  her  husband 
tice's  offtce  and  back  again,  because  he  was  blind;  tha 
plainly  all  that  was  said  in  the  room;  that  she  was 
gave  evidence  as  a  witness;  that  she  knew  her  husbani 
to  bring  that  suit  before  it  was  brought;  that  she  ^ 
justice's  office  on  the  return  day,  took  note  of  the  proce 
there  being  a  bill  of  items  demanded  by  the  defendant 
portions  of  a  claim  made  in  the  husband's  complaint,  tt 
actually  prepared  and  made  up  by  this  plaintiff  hersel 
testifies  that  the  items  for  f 21  for  moneys  loaned  we 
posed,  the  same  as  those  mentioned  upon  the  trial 
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>and's  case,  and  that  the  work  for  which  this  action  was  brought 
o  recover  compensation  was  the  same  work  which  formed  the 
lasis  of  a  portion  of  the  complaint  in  the  other  action. 

Under  these  facts,  notwittistanding  the  formal  assertion  by  her 
hat  she  did  not  know  and  was  not  informed  that  her  claims  made 
a  this  action  were  litigated  and  determined  in  the  other  action, 
he  plaintiff  is,  as  it  seems  to  us,  conclusively  estopped  by  her 
ets  procuring  the  judgment  in  the  former  case.  An  inspection  of 
tie  record  in  her  husband's  action  leads  to  the  conclusion  that  he 
ould  not  have  maintained  his  case  except  for  the  testimony  given 
y  his  wife.  Having  by  her  own  affirmative  acts  and  testimony 
rocured  a  judgment  of  a  court,  she  now  cannot  be  permitted  tu 
liege  and  prove,  as  against  the  same  party,  any  fact  inconsistent 
rith  the  integrity  of  that  judgment  The  defendant  has  paid^ 
iiroagh  the  allowance  of  his  counterclaim  in  the  former  action, 
nd  its  reduction  by  the  amount  of  the  bill  then  sued  upon  in  the 
ame  of  the  husband  and  established  by  the  testimony  of  the  wife, 
hese  very  claims  now  set  up  by  the  wife;  and  it  would  be  un- 
onscionable  for  her  to  obtain  payment  again,  in  her  own  name, 
f  the  identical  indebtedness,  and  it  would  be  a  fraud  upon  the 
efendant  to  compel  him  to  pay  the  second  time.  It  does  not  suf- 
ee  for  the  plaintiff  to  say  that  the  wrong  party  called  for  pa.^nnent 
efore,  for  she  called  with  him,  and  equally  with  him  is  bound  by 
tat  judgment  The  learned  county  judge,  in  his  opinion  affirm- 
Qg  the  judgment  of  the  justice  of  the  peace,  regards  himself  bound 
ipon  this  question  by  the  decision  of  the  court  in  Yorks  v.  Steele^ 
0  Barb.  397.  In  that  case  the  sheriff  of  Livingston  county,  by 
irtue  of  an  execution  against  Yorks,  levied  upon  and  took  from 
he  possession  of  Steele  a  horse  as  the  property  of  Yorks.  Steele 
ued  the  sheriff,  and  recovered  jwssession  of  the  horse.  On  the 
rial  of  that  action  Yorks  was  examined  as  a  witness  in  behalf,  not 
f  Steele,  but  of  the  sheriff,  and  gave  testimony  to  the  effect  that 
e  owned  the  horse.  Subsequently  Yorks  brought  action  against 
Iteele  to  recover  the  same  horse.  It  was  claimed  in  behalf  of 
Iteele  that  the  action  between  him  and  the  sheriff  was  a  bar  or 
stoppel  to  the  action  brought  by  Yorks,  and  the  trial  court  so 
ecided.  But  the  general  term  reversed  that  decision,  and  de- 
ided  that  the  sheriff  was  in  no  sense  the  agent  of  Yorks,  but  that 
e  was  the  agent  of  the  plaintiff  in  the  execution;  that  the  sher- 
Bf  was  the  agent  of  Yorks'  adversary;  that  the  action  against 
he  sheriff  was  merdy  to  recover  possession  of  the  horse,  and  all  that 
kas  necessary  to  determine  was  that  Steele  at  that  time  had  a 
ight  of  possession  as  against  the  sheriff;  that  Yorks  never  had  had 
lis  day  in  court  on  the  question  of  title,  and  consequently  the 
ormer  judgment  was  no  bar  to  his  action.  But  Yorks  did  not  in 
hat  action  give  any  testimony  to  show  that  either  of  the  con- 
ending  parties  therein  was  the  true  owner  of  the  horse,  but,  on 
he  contrary,  he  testified  there,  as  he  did  in  his  own  action,  that 
le  was  the  owner  of  it  and  his  action  against  Steele  was  in  per- 
ect  harmony  with  the  testimony  which  he  there  was  called  upon 
o  giye.    This  case,  therefore,  is  not  brought  within  the  line  of  the 
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decision  of  the  case  of  Yorks  v.  Steele,  supra,  but  rests  rather  upon 
the  doctrine  that  a  person  who  has  by  his  acts  procured  the  ren- 
dition of  a  judgment  in  a  given  case  cannot  afterwards  be  heard 
to  impeach  that  judgment  in  any  respect  for  his  own  benefit  This 
view  of  the  case  renders  it  unnecessary  to  consider  any  other  ques- 
tion presented  by  the  appellant  It  follows  that  the  judgment  ap- 
pealed from  should  be  reversed. 

Judgment  of  the  county  court  of  Wayne  county,  appealed  from, 
reversed,  together  with  that  of  the  justice  of  the  peace,  with  costs 
in  this  court  and  in  the  county  court    All  concur. 


CURRAN  y.  GALEN  et  aL 

(Supreme  Court,  Special  Term,  Monroe  Ck>mit3r.   December,  1802L> 

Conspiracy— Labor  Oroanizattons— Prbvbktikg  Emplotmbnt. 

An  agreement  between  a  labor  organization  and  an  association  of  mam* 
facturers  that  no  manufacturer  belonging  to  the  association  sbaU  emplo^v- 
any  person  who  is  not  a  member  of  tlie  labor  orgiiuizauon,  or  reialn  fur 
a  longer  time  liian  four  weeks  any  employe  who  refuses  to  Join  the  labor 
organization,  Is  a  conspiracy. 

Action  by  Charles  Curran  against  Louis  Qalen  and  others.    Plain- 
tiflP  demurs  to  the  second  count  of  the  answer.    Demurrer  sustained. 
A.  G.  Warren,  for  plaintiff. 
D.  C.  Feely,  for  defendants. 

ADAMS,  J.  Hie  complaint  in  this  action  charj^^es  the  de- 
fendants with  conspiring  to  injure  plaintiff  in  his  business  and 
character,  and  to  prevent  his  obtaining  employment.  The  defend- 
ants represent  certain  labor  organizations  in  the  city  of  Roches^ 
ter.  The  plaintiff  was  in  the  employ  of  the  Miller  Brewing  Cool* 
pany  of  the  same  city,  and  this  company  was  a  membei?  of  the  Aie 
Brewers'  Association.  An  agreement  was  entered  into  between  the 
latter  association  and  the  local  assembly  of  which  the  defendant 
Galen  was  president,  l^  the  terms  of  which  no  brewery  belong- 
ing to  the  association  was  to  employ  any  person  not  a  memb^ 
of  defendants'  organization,  nor  to  retain  in  its  employ  for  a  longer 
period  than  foiu*  weeks  any  person  who  declined  to  join  such  or- 
ganization. The  plaintiff  was  not  a  member  of  the  local  assembly, 
and  upon  being  solicited  to  join  the  same  declined  so  to  do.  The 
defendants  thereupon  notified  the  Miller  Brewing  Company  of  this 
fact,  and  plaintiff  was  at  once  discharged  from  its  employ.  These 
facts  constitute  the  conspiracy  charged  in  the  complaint,  and  they 
are  likewise  set  forth  at  length  in  that  portion  of  the  answer  de- 
murred to,  coupled  with  the  allegation  that  defendants'  acts  wete 
without  any  intent  or  purpose  to  injure  the  plaintiff.  The  sole 
question  presented,  therefore,  is  whether  the  defendants,  in  what 
they  did,  were  acting  lawfully.  If  they  were,  of  course  no  charge  of 
conspiracy  will  lie  against  them.  It  appears  that  the  defei^ant 
the  Brewery  Workingmen'S  Local  Assembly  1,796,  Knights  of  La- 
bor, is  one  of  the  various  labor  organizations  oi  the  coimtry.    Its 
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lembers  are  worHngmen  who  have  associated  themselves  together, 
stensibly  for  co-operation  and  gielf-protection.  In  doing  this  they 
ave  violated  no  law,  and  so  long  as  they  have  no  unlawful  object  in 
lew  the  legality  of  their  organization  cannot  be  questioned.  For 
istance,  the  mepibers  of  this  local  assembly  may  attempt,  by  co- 
peration,  to  increase  their  wages,  and  to  that  end  may  agree, 
lat  they  will  work  only  for  a  certain  price,  or  upon  certain  cpnf 
itions.  provided  those  conditions  are  lawful.  Carew  v.  Ruther- 
»rd,  166  Mass.  1,  14.  But  it  has  been  held  that  co-operative  effort, 
hile  lawful  wilMn  certain  limits,  ceases  to  be  so  when  coercion 

employed  to  control  the  freedom  of  the  individual  in  disposing  of 
is  labor  or  capital,  (Snow  v.  Wheeler,  113  Mass.  179,)  and  it  seems 
)  me  tiiat  this  is  just  where  the  defendants  herein  have  overstepped 
le  boundary  line.  Not  satisfied  with  becoming  members  them- 
ilves  of  local  assembly  1J96,  they  have  insist^  that  as  a  con- 
ition  of  retaining  his  position  in  the  employ  of  the  Miller  Brewing 
ompany  the  plaintiff  shall  also  join  their  organization,  and,  upoii 
IS  refusing  to  comply  with  their  demands,  he  has,  by  their  direc- 
on,  been  deprived  of  his  position,  and  of  the  opportunity  which  it 
OFords  him  to  earn  a  living.  This  looks  very  much  like  unlawful 
>ercion,  or,  what  amounts  to  the  same  thing,  conspiracy.  Tlie 
Bfendants  had  a  perfect  right,  as  we  have  seen,  to  unite  with  this 
p  any  other  labor  organization,  but  they  had  no  right  to  insist 
lat  others  should  do  so,  and  when  they  make  plaintiffs  refusal  to 
dn  it  a  pretext  for  depriving  him  of  his  right  to  labor,  they  inter- 
^re  with  his  personal  liberty  in  a  manner  and  to  an  extent  the 
LW  -will  not  countenance,  and  their  action,  instead  of  affording 
protection  to,  operates  as  a  restraint  upon,  honest  labor.    There 

a  statute  in  force  in  this  state  which  makes  it  a  misdemeanor 
>r  an  employer  to  require  as  a  condition  of  a  person's  entering 
r  remaining  in  his  employ  that  he  shall  not  become  a  member  of 
ay  labor  organization.  Pen.  Oode,  §  171a.  The  object  of  this 
lactment  was  doubtless  to  prevent  what  the  legislature  regarded 
I  an  improper  interference  by  employers  with  tiie  rights  of  their 
nployes,  and,  if  it  is  made  illegal  for  the  former  to  coerce  the 
itter,  it  is  difficult  to  see  why  it  should  not  be  equally  unlawful 
IT  one  employe  to  attempt  to  influence  another's  action  by  the 
une  means.  In  passing  upon  a  question  somewhat  similar  to 
le  one  under  consideration,  which  arose  in  the  state  of  Massa- 
lusetts,  Shaw,  C.  J.,  declares  that  "the  legality  of  such  an  or- 
inizatioh  will  depend  upon  the  means  to  be  used  for  the  accom- 
[ishment  of  its  objects,  and  whether  they  be  innocent  or  ether- 
ise.'' CJom.  V.  Hunt,  4  Mete.  (Mass.)  111-134.  It  has  been  shown, 
think,  that  one  of  the  means  employed  by  the  defendants  to  ac- 
»mplish  the  objects  of  their  organization,  and  the  one  complained 
',  not  only  contravenes  one  of  the  fundamental  principles  of  our 
ee  institutions,  but  it  likewise  violates  the  spirit,  if  not  the  lett 
•r,  of  a  statute  df  this  state.  It  follows,  therefore,  that  the  facts 
»t  forth  in  the  second  count  of  the  answer  herein  by  way  of  de- 
nse to  plajntiff'fi  cause  of  action  constitute  an  tmlawful  act,  and 
le  demurrer  must  consequently  be  sustained. 
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NBWHALL  V.  WYATT. 

In  re  OLABK. 

(Supreme  Ck>urt,  Cteneral  Term,  First  Department.    March  17,  1803.) 

1.  Partnership— Incoming  Partncb— Liability  fob  Debts  of  Old  Firm. 
Goods  consigned  for  sale  by  a  manufiictarer  to  one  W.,  doing  boaineas 
in  the  firm  name  of  W.  &  Co.,  were  by  him  converted  to  his  o^-n 
nse.  Afterwards  he  formed  a  limited  partnership  with  one  N.,  con- 
tinuing the  business  in  the  old  firm  name,  and  sent  to  the  consignor  a 
false  statement  pf  accounts,  purporting  to  have  been  made  by  tlie  uetr 
firm,  and  redling  that  the  goods  had  been  received  by  it,  of  which  stat<i- 
ment  N.  had  no  Imowledge.  There  was  no  agreement  that  the  new  firm 
should  be  liable  for  the  debts  of  the  old  concern,  but  the  business  was  con- 
ducted by  the  new  firm  precisely  as  it  had  been  by  the  old  one,  and  the 
same  books  were  used  by  both.  HOd,  that  the  new  firm  was  not  liable  for 
such  gooda 

t.  Same— BuBDEN  of  Proof. 

In  order  to  charge  the  new  firm  with  goods  consigned  to  the  old  one. 
the  burden  is  on  the  claimant  to  show  that  the  goods  came  into  the  hand^ 
of  the  new  firm. 

8.  Same— Use  of  Funds  of  New  Firm— Evidence. 

After  goods  consigned  to  a  firm  had  been  received  and  disposed  of.  a 
new  firm  was  formed  under  the  same  name.  Accpptances  for  such  good;* 
wei*e  paid  after  the  formation  of  the  new  firm.  Beld^  that  testintouy  of  the 
teller  of  the  bunk  that  the  acceptances  were  paid  out  of  the  funds  of  the 
new  firm  made  out  a  prima  fade  case  of  that  fact. 

4.  Same— Dissolution— Set- Off. 

Where  both  the  old  and  the  new  firm  were  indebted  to  the  oonsignor. 
and  funds  of  the  new  firm  were  wrongfully  used  to  pay  the  debt  of  the 
old  one,  tho  amount  so  paid  may  be  set  off  against  the  debt  of  the  new 
firm,  in  a  proceeding  for  its  dissolution  and  a  distribution  of  its  assets. 

6.  Same- Power  of  Referee— Amount  of  Claim. 

A  referee  appointed  to  determine  the  validity  of  a  claim  presented 
against  a  partnership,  in  a  proceeding  for  its  dissolution,  cannot  allow  a 
greater  sum  than  is  specified  in  the  claim,  though  the  evidence  shows 
that  the  claimant  is  entitled  to  a  greater  amount 

0.  Same— Power  of  Appellate  Court. 

Nor  can  the  court,  on  appeal  from  the  order  confirming  the  referee's 
report,  increase  the  amount  of  the  allowance,  though  on  the  undisputed 
evidence  such  increase  would  be  proper,  as  it  is  in  a  special  proceeding, 
and  not  an  action  at  law. 

Appeal  from  special  term,  New  York  county. 

Action  by  Henry  G.  Newhall  against  Christopher  A.  Wyatt  for 
the  dissolution  of  a  i>artnership  existing  between  them  under  the  firm 
name  of  C.  A-  Wyatt  &  Co.,  and  for  an  accounting,  a  receiver  of  the 
property,  rights,  and  good  will,  and,  after  payment  of  the  debts,  for  a 
distribution.  James  B.  Clark  filed  a  claim  amounting  to  f  33,824.49 
against  the  firm.  A  referee  was  appointed  to  take  evidence  and 
pass  on  such  claim,  and  from  an  order  confirming  the  report  of  the 
referee,  fixing  and  adjusting  the  amount  of  his  claim  agalnBt  the 
assets  in  the  hands  of  the  receiver  of  Wyatt  &  Co.,  for  the  purposes 
of  distribution^  at  the  sum  of  f  3,037.68,  James  B.  Qark  appeals 
Affirmed. 
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Argned  before  VAJST  BRUNT,  P,  J.,  and  (yBEDEN  and  FOLLETT, 
JJ. 

Wm.  Woodward  Baldwin,  (James  Byrne,  of  counsel,)  for  appel- 
lant. 
Kellogg,  Bose  &  Smith,  (L.  Laflin  Kellogg,  of  counsel,)  for  appellee. 
Dumin  &  Hendricks,  for  receiver. 

CBBIEN,  J.  The  plaintiff,  claiming  to  be  a  special  partner  In  the 
firm  of  C.  A.  Wyatt  &  Co.,  brought  an  action  against  the  only  general 
partner,  Christopher  A.  Wyatt,  for  the  dissolution  of  the  partnership, 
an  accounting,  receivership,  and  for  a  distribution.  In  such  action, 
the  receiver,  after  his  appointment,  having  advertised  for  claims,  and 
that  of  James  R  Clark,  the  appellant  here,  having  been  presented, 
an  order  was  made,  referring  it  to  a  referee  to  hear  and  determine 
as  to  the  validity  of  such  claim.  Upon  such  reference  it  was  made  to 
appear  that  in  November,  1887,  an  agreement  was  made  between  the 
claimant,  Clark,  and  one  C.  A.  Wyatt,  doing  business  as  C.  A.  Wyatt 
&  Co.,  under  which  Clark  was  to  send  from  his  mills  woolens  to  be 
sold  by  Wyatt,  who  was  to  be  paid  7  per  cent,  commissions  and  ex- 
penses. On  November  1,  1888,  Wyatt,  sus  shown  by  the  certiflcati* 
of  the  formation  of  limited  partnership,  took  in  the  plaintiff  as  a 
special  partner;  the  firm  continuing  under  the  same  style  of  C.  A- 
Wyatt  &  Co.  No  proof  was  offered  of  any  agreement  by  the  new 
fii-m  to  be  resix)nsible  for  the  debts  or  obligations  of  the  old  firm ;  but 
the  claimant  insisted  that  the  fact  that  the  old  books  were  used  by 
the  new  firm,  and  the  course  of  dealing  during  the  few  months  of  the 
new  firm's  existence,  were  sufficient  to  create  an  obligation  on  the 
new  firm  to  pay  the  debts  of  the  old  one.  And  in  this  connection, 
great  stress  was  placed  upon  the  fact  that  during  the  first  month 
of  the  new  firm's  existence,  in  November,  1888,  a  statement  of  ac- 
count was  rendered,  purporting  to  be  an  account  of  the  new  firm 
with  the  claimant,  in  which  the  assumption  of  the  liability  of  the  old 
firm  IS  recognized;  and  upon  this  the  claimant  relies  as  being  an  ac- 
count stated  between  the  parties,  and  conclusive  as  to  the  indebt- 
edness of  the  new  firm  to  him  upon  the  date  of  such  account.  The 
correctness  of  this  contention  will  be  considered  when  we  take  up  the 
several  claims  made  by  appellant. 

The  appellant's  first  claim,  which  was  disallowed  by  the  referee,  is 
that  the  new  firm  should  be  charged  with  the  full  value  of  the  goods 
shipx>ed  to  the  old  firm,  but  admitted  by  the  account  rendered  Novem- 
ber 25th  to  have  come  into  the  possession  of  the  new  firm;  and,  upon 
the  theory  that  this  was  an  account  stated,  and  binding  upon  the  new 
firm,  that  this  liability  arose  regardless  of  Uie  fact  as  to  whether  the 
goods  themselves  came  into  the  new  firm  or  not  We  think  that  in 
this  argument  the  appellant  overlooks  the  distinction  between  a  gen- 
ei*al  and  a  special  partner,  their  duties  and  their  responsibilities,  and 
gives  undue  weight  to  a  statement  made  by  Wyatt,  though  it  pur- 
ports to  have  been  made  by  the  new  firm,  because,  upon  the  facts 
here  appearing,  it  being  conceded  that  this  was  a  fictitious  and  fraud- 
ulent account  made  up  by  Wyatt  for  the  purpose  of  deceiving  the 
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claimatit,  dairkf  after  he  had  apjiropri^ted  and  i^onyerted  to. his  own 
use  most  of  the  tatter's  proi)erty,  it  would  be*  a  harsh  rule  of  law 
that  would  hold,  under  such  circuins.tances,  that  a  special  partner, 
who  had  no  knowledge  of  ihe  rendering  of  any  such  account,  should  be 
held  responaible  to  the  same  extent  as  though  it  were  made  in  good 
faith,  or  was  true,  and  as  though  the  firm  had  received  the  assets  of 
the  old  firm,  as  stated  in  such  account.  Moreover,  it  must  be  re- 
membered that  the  indebtedness  for  any  goods  consigned  to  the  old 
firm  was  the  individual  indebtedness  of  C.  A-  Wyatt,  who  alone  con- 
stituted the  former  firm  of  O.  A-  Wyatt  &  Oo. ;  and  there  is  no  rule  of 
law,  to  which  we  have  been  referred,  which  goes  to  the  extent  of 
holding  that  one  partner,  by  his  declaration,  even  during  the  exiat- 
ence  of  the  partnership,  can  change  what  on  the  face  of  the  traBs- 
action  appears  to  be  his  individual  debt  into  a  debt  against  the  firm. 
In  the  absence  of  proof,  therefore,  of  any  agreement  to  pay  the  debte 
of  the  old  firm,  we  do  not  think  that  the  claimant  is  entitled  to  any 
greater  credit  than  the  referee  allowed,  namely,  f 500,  whioh.  as 
diown,  was  the  value  of  aJl  the  goods  belonging  to  the  old  firm  that 
came  into  the  possession  of  the  new;  and,  with  respect  to  the  claim 
for  other  goods  consigned  to  the  old  firm,  we  think  the  referee  was 
right  in  disallowing  it,  because  these  goods  were  not  consigned  to 
the  new  firm,  or  on  the  credit  of  the  new  firm,  and  never  came  into 
its  possession. 

Appellant's  further  contention  that  the  new  firm  is  liable  for  the 
debts  of  the  old  firm,  upon  the  ground  that  it  appears  conclusively 
from  the  course  of  business,  and  from  the  evidence  generaUy,  that 
the  new  firm  promised  to  assume  the  obligations  of  the  old  one,  we 
think  was  also  properly  disposed  of  by  the  referee.  It  is  true 
that  the  business  was  conducted  by  the  new  firm  precisely  as  it 
was  conducted  by  the  old,  and  that  the  same  books  were  used  by 
both;  that  the  account  with  the  claimant  in  the  old  ledger  was 
transferred  to  a  new  one,  called  the  "Special  Ledger,''  and  the 
balance  claimed  was  brought  forward  in  the  new  ledger,  and  carried 
on  with  new  debits  and  credits.  It  should  be  borne  in  mind,  how- 
ever, when  it  is  sought  to  charge  the  plaintiff  with  the  course  of 
dealing,  that  the  evidence  shows  that  the  books  themselves,  and 
the  statement  of  assets  therein  contained,  were  flctitionB  and 
fraudulent^  and  that  the  failure  to  discover  the  falsity  of  such  state- 
ment, or  the  taking  of  the  firm  assets  for  his  own  use  by  Wyatt, 
is  in  part  explained  by  the  short  duration  of  the  partnership,  which 
formed  in  November,  1888,  was  in  the  hands  of  a  receiver  in  Feb- 
ruary, 1889, — ^a  period  of  less  than  four  months, — and  the  further 
fact  that  plaintiff  was  a  special,  and  not  a  geneiui,  partner.  In  the 
case  of  Hannigan  v.  Allen,  127  N.  Y.  639,  27  N.  E.  Kep.  402,  re- 
ferred to  by  appellant,  the  facts  were  very  different  frcHn  those  in 
the  case  at  bar,  as  shown  by  the  very  quotation  from  the  opin- 
ion of  the  court;  for,  as  therein  said,  "the  goods  having  been  trans- 
ferred to  the  firm,  and  the  firm  having  assumed  and  agreed  to 
pay  the  balance  of  the  purchase  price  unpaid,  the  agreement  oi  the 
firm  will  be  deemed  to  have  been  made  for  the  benefit  of  the  cred- 
itors holding  such  claims,  and  an  action  may  be  maintained  by  such 
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nreditor  againfirt  the  flnu  upon  Btidi  agreement.^  The  caeeci 
re  like  in  principle  iffe  those  of  SerriBS  v.  McDonnell,  107  N.  Y. 
I,  14  N.  E.  Rep.  314,  and  Wheat  v.  Eice,  97  N.  Y.  296,  which 
to  the  extent  of  holding  (headnote,  Serviss  v.  McDonnell)  that 
incoming  partner  can  only  be  made  liable  by  agreement  for 
prior  debts  of  the  firm,  whether  he  succeeds  an  outgoing  partr 
by  purchase,  or  whether,  upon  the  death  of  one  partner,  he 
18  with  the  s'urvivor  in  carrying  on  the  business;  that  an  un- 
taking  on  his  part  alone,  or  in  connection  with  others,  that  the 

V  ftrm  will  pay  the  debts  of  the  old  firm,  can  be  enforced  only  by 
old  firm.    Its  creditors  may  not  sue  for  a  breach  of  it.    A^ 

ther  shown  by  the  dictum  in  that  case,  ''as  the  plaintiff's  con- 
ct  was  with  the  members  of  the  old  firm,  in  the  absence  of  evi- 
ine  that  there  had  been  a  change  of  credit,  or  a  promise  on 
iniifTs  part  to  accept  the  incoming  members  as  his  debtors,  or 
ne  analogous  act,  no  recovery  could  be  had  against  them;  [that] 
!  obligation  of  the  contract  did  not  inure  to  plaintiff's  benefit." 
?re  is  no  evidence  here  of  any  express  agreement  or  undertaking 
the  part  of  the  plaintiff  to  pay  the  debts  of  the  old  firm.  Neither 
we  think  the  evidence  sufficient  to  justify  the  conclusion  that 
m  the  course  of  dealing,  considering  the  short  life  of  the  firm, 
obligation  to  pay  such  indebtedness  by  plaintiff  will  be  in- 
red  or  presmned. 

\.nother  claim  made  by  appellant  is  that  it  was  error  on  the 
t  of  the  referee  not  to  allow  the  value  of  certain  goods  which 
re  sold  before  November  1, 1888,  and  which,  by  the  terms  of  credit, 
re  to  be  paid  for  after  such  date.  The  solution  of  this  must 
;essarily  depend  upon  the  question  as  to  which  of  the  parties 
d  the  burden  of  proof.  If,  in  order  to  charge  the  new  firm  with 
t)ility  for  such  goods  sold  prior  to  the  formation  of  the  new  firm, 
was  necessary  for  claimant  to  show  that  the  money  repre- 
iting  the  goods  was  paid  into  the  new  firm,  then  the  referee  was 
rect,  because  there  was  no  evidence  to  support  this  burden, 
is  true  there  was  some  evidence,  given  by  one  of  the  salesmen, 
it,  if  there  were  any  firms  not  paying  their  biUs,  he  would  have 
ird  of  it  from  the  office,  and  would  go  and  collect  such  bills; 
it  such  were  his  x)ersonal  customers.  This  testimony,  however, 
DOt  of  much  greater  value  than  would  be  a  guess  at  the  prob- 
lity  in  favor  of  appellant's  theory  that  the  new  firm  ooUected 
s  indebtedness;  and  it  can  hardly  be  dignified  or  regarded  as 
dence  tending  to  support  or  establish,  as  a  matter  of  fact,  that 
i  new  firm  collected  these  moneys,  and,  if  the  burden  was  upon 
i  appellant,  it  not  having  been  supported,  the  referee  waQ  justi- 
1  in  not  allowing  it    On  the  other  hand,  if  the  receiver  of  the 

V  firm  was  bound  to  show,  to  prevent  a  credit  being  given  to  the 
imant,  that  the  firm  never  received  these  moneys,  then,  there 
ng  no  evidence  offered  to  sustain  tiiis  position  of  the  receiver, 
should  have  been  allowed.    We  think  tbat  the  rule  laid  down 

the  referee  was  the  correct  one, — ^that  in  order  to  charge  the 
w  firm,  upon  the  theory  that  it  had  received  money  or  assets 
the  old  firm,  it  was  necessaiy  for  the  claimant  to  show  that 


Digitized  by 


Google 


832  NEW  YORK  SUPPLEMENT,  YOl.  22.  [Sup.  Ct. 

such  assets  or  monqr  came  into  the  hands  of  the  new  firm,  be- 
cause it  will  not  be  presumed  that  the  new  firm  took  and  retained 
moneys  of  the  old  fiim,  in  the  absence  of  an  agreement  showing  its 
right  to  do  so. 

The  third  claim  is  that  the  referee  should  not  have  charged  dark, 
or  credited  tiie  new  firm,  with  the  amount  of  acceptances  given  by 
the  old  firm  to  Conway,  Gordon  &  Gamer.  These  drafts  were 
drawn  by  the  claimant  in  favor  of  the  parties  named,  and  were 
accepted  by  Wyatt  prior  to  the  formation  of  the  new  finn.  Ap- 
pellant claims  that  the  evidence  did  not  justify  the  finding  of  the 
referee  that  these  drafts  were  paid  by  the  new  firm.  We  think, 
however,  that  the  circumstance,  as  testified  to  by  the  teller  of  the 
bank,  that  they  were  paid  out  of  the  firm  account  of  Wyatt  & 
Ck>.,  and  subsequent  to  the  formation  of  this  new  firm,  is  si^cient 
to  make  out  a  prima  facie  case  in  favor  of  the  view  that  these 
drafts  were  paid  with  moneys  of  the  new  firm,  and  that,  in  the 
absence  of  proof  to  the  contrary,  the  finding  upon  the  evidence  was 
justified. 

But,  assuming  the  drafts  to  have  been  paid  with  the  moneys  of 
the  new  firm,  appellant  further  insists  that  no  credit  should  have 
been  given,  in  adjusting  accounts  between  them,  to  the  re- 
ceiver, and  that  the  remedy,  if  any,  of  the  latter,  would  be  against 
those  who  received  the  money  on  the  drafts.  That  no  injustice 
was  done  in  allowing  a  credit  for  such  amount  to  the  receiver, 
instead  of  asserting  tiie  latter's  right  to  maintain  an  action,  either 
against  the  claimant,  Clark,  or  the  bankers  to  whom  tlie  drafts 
were  made  payable,  and  who  received  the  money  tiiereon,  will  be 
shown  by  a  brief  consideration  of  this  point  Assimiing,  as  we 
must,  from  the  evidence,  that,  without  the  knowledge  of  the  spe- 
cial partner,  Wyatt  took  the  money  of  the  new  fimi  to  pay  the 
drafts  of  the  old  firm, — which,  as  shown,  was  his  individual  indebted- 
ness,— ^and  these  debts,  or  the  right  to  pay  such  drafts  out  of  the 
assets  of  the  new  firm,  never  having  been  recognized  or  assumed, 
by  agreement  or  otherwise,  by  the  new  firm,  so  far  as  the  evidence 
discloses,  the  appropriation  of  the  moneys  of  the  new  firm  to  the 
payment  of  such  drafts  was  illegal  and  unauthorized.  It  was 
shown  that,  at  the  time  of  the  payment,  both  the  new  and  the  old 
firm  were  indebted  to  the  claimant;  and  while  the  receiver  misrht 
have  had  his  action  to  recover  in  full,  against  Clark,  the  more  lib- 
eral rule  applied  by  the  referee,  of  allowing  the  drafts  so  paid 
to  be  applied  ujwn  the  indebtedness  of  the  new  firm,  is  the  one 
most  favorable  to  the  claimant.  Geery  v.  Cockroft,  33  N.  Y.  Super. 
Ct.  146.  Admittedly,  Clark,  the  creditor,  got  the  benefit  of  these 
drafts;  and  when  we  remember  that  the  question  was  as  to  what 
was  due  him  from  the  new  firm,  upon  it  appearing  that,  for  his 
benefit,  one  of  the  partners  had,  without  authority,  and  illegally, 
applied  the  assets  of  such  firm,  it  was  but  just  that  the  amount 
of  Clark's  claim  should  be  offset  by  the  credit  which  thus  arose  in 
favor  of  the  receiver  representing  the  other  creditors. 

This  brings  us  to  the  last  ground,  which  consists  of  a  claim 
which  does  not  seem  to  have  been  specially  brought  to  the  notice  of 
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the  referee,  but  is  now  urged  upon  this  appeal  It  appears  that 
for  goods  shipped  subsequent  to  Noyember  1st,  consisting  of  cer- 
tain cheviots,  the  value  was  fixed  in  the  claim  presented  to  the 
receiver  at  |13,983.68.  It  would  appear,  however,  from  the  evi- 
dence, that  the  actual  market  value  of  these  goods  was  |15,531.50; 
the  difference  between  these  two  amounts  consisting  of  the  com- 
mission of  7  per  cent,  and  expenses,  which  was  allowed  to  Wyatt 
&  Ck).  by  Clark,  and  which  was  deducted  in  presenting  the  claim 
as  to  the  amount  of  goods  for  whi«h  Wyatt  &  Co.  should  give  Clark 
credit.  The  referee  held  that  no  deduction  should  'be  made  for 
commissions  or  expenses,  etc.,  for  services  rendered  or  expenses  in- 
curred since  November  1,  1888.  It  will  be  seen  that  upon  these 
goods  the  commission  and  expenses  were  allowed.  The  case,  how- 
ever, contains  the  evidence  as  to  the  value  of  the  goods,  showing 
that  they  were  worth  the  difference  between  the  amount  of  this  item 
as  inserted  in  Qark's  claim,  presented  to  the  receiver,  and  the 
amount  shown  to  have  been  the  true  market  price.  In  addition, 
the  referee  was  requested  by  Clark  to  find  "that  the  value  of  this 
cloth  was  115,531.79,  exclusive  of  expenses  and  commissions,"  which 
was  refused,  and  an  exception  taken.  The  principle  which  supports 
the  referee's  refusal  to  aUow  the  difference  is  obvious.  It  could  not 
be  done  without  increasing  this  item  $1,548.11,  thus  increasing  the 
claim  originally  presented  and  referred.  This  the  referee  had  no 
power  to  do,  without  some  amendment  having  been  made  in  the 
claim  as  originally  presented.  Eldred  v.  Eames,  115  N.  Y.  401,  22 
N.  E.  Rep.  216.  The  case  of  Canaday  v.  Stiger,  35  N.  Y.  Super.  Ct. 
432,  affirmed  55  N.  Y.  456,  is  seeming  authority  for  the  view  that 
the  appellate  court  can  increase  the  judgment  where,  ujwn  undis- 
puted evidence,  such  increase  is  proper.  That,  however,  was  in  an 
action  at  law,  and  not  a  special  proceeding;  and  the  appellate  court 
did  not  increase  the  amount  of  the  judgment  so  as  to  make  it  ex- 
ceed the  claim  made  by  the  complaint  We  are,  therefore,  as  pow- 
erless as  was  the  referee  to  allow  for  an  amount  greater  than  the 
claim  as  ori^nally  presented  and  refeiTed.  We  think  that  the  ref- 
eree was  right  in  his  conclusions,  and  that  the  judgment  should  be 
affirmed,  with  costs.     All  concur. 


WILSON  V.  HEATH. 

(Supreme  CJourt,  General  Term,  Fifth  Department.    April,  1893.) 

Nbw  Trial— Newly- Discovered  Evidence— Cumulative. 

In  an  action  against  an  executrix  on  a  written  contract  aUeged  to  have 
been  made  by  deceased,  agreeing  to  pay  plaintiff  a  certain  sum  on  her  mar- 
riage, and  also  give  her  a  daughter's  share  in  aU  he  had,  on  oonditlon  that 
she  Uved  with  him  as  such,  it  appeared  that  the  Issue  was  as  to  whether 
or  not  deceased  had  executed  such  contract,  and  there  was  a  verdict  for 
defendant.  There  was  much  evidence  of  the  declarations  of  deceased, 
made  about  the  time  plaintiff  went  to  live  with  him,  In  1871,  and  subse- 
quently, to  show  that  he  would  probably  have  made  such  contract,  par- 
ticularly by  plaintiff's  father.  Held,  that  proposed  new  evidence,  shown  by 
aflldavlts  In  support  of  a  motion  for  a  new  trial,  that  deceased  had  made 
v.22N,Y.8.no.8— 53 
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dedaraUoBs  to  deponents  tending  to  Bhow  that  he  intended 
contract,  and  make  plalntilf  an  neir,  and  give  her  a  share 
was  cnunulatlve,  and  did  not  entitle  plaintiff  to  a  new  ti 
since  her  father  testified  that  the  existence  of  the  contract  ^ 
by  him  at  deceased's  request 
8.  Samb. 

It  appeared  that  such  contract  purported  to  be  witnessed 
father  and  brother,  and  that  the  dissimilarity  l>etween  the 
nature  to  his  deposition  taken  in  the  case,  and  as  it  appear 
tract,  led  defendant  to  deny  that  the  latter  was  the  broth 
Deponents,  in  affidavits  supporting  >a  motion  for  a  new  trial 
of  newly-discovered  evidence,  stated,  in  substance,  that  thej 
letters  from  plaintiff's  brother,  or  had  seen  him  write,  at  or 
such  contract  purported  to  have  been  made,— which  was  she 
and  that  they  did  not  hesitate  to  say  that  his  signature  as  i 
the  word  "witness,"  were  written  by  him;  but  the  writing 
were  not  produced.    Hdd  insufficient  to  entitle  plaintiff  to  i 

&  Samb. 

Proposed  new  evidence,  showing  no  more  than  an  ezprcs 
pose  by  deceased  of  adopting  plaintiff  under  the  statute,  c 
plaintiff  to  a  new  trial,  in  such  case. 

4  Bamb. 

In  support  of  such  motion,  certain  signatures  were  piodu 
tion  with,  and  were  described  in,  an  affidavit  by  plaintiff's  fa 
the  principal  management  of  the  case  for  her.  He  states  ti 
trial  her  counsel  urged  him  to  search  for  signatures  of  his 
nessed  such  contract,  and  that  his  son  was  in  a  distant  stal 
unable  to  procure  any  at  tliat  time.  After  the  verdict,  in  an 
among  a  lot  of  very  old  books,  he  found  one  in  which  was  ti 
nature  and  handwriting  of  such  son,— almost  identical  wit 
contract  He  also  found  a  book  In  possession  of  his  son-in-1 
possession  of  a  daughter,  each  containing  the  son's  signati 
daughter  produced  another  at  the  same  time,  containing  it 
affidavit  by  the  son-in-law  or  the  daughter  as  to  these  dJ 
the  tried  deponent  was  impeached  as  a  witness,  and  there 
showing  that  he  was  the  author  of  the  alleged  contract  It 
that  he  wrote  the  body  of  it,  and  it  was  evident  the  Jury  f( 
the  signatures.  Held,  that  it  was  error  to  grant  a  hew  trial 
of  newly-discovered  evidence. 

Appeal  from  special  term,  Orleans  county. 

Action  by  Lizzie  Wilson  against  Maria  Heath,  as 
the  last  will  and  testament  of  Orin  Heath,  deceased,  < 
contract  alleged  to  have  been  executed  by  deceased.    ' 
verdict  for  defendant,  and,  from  an  order  granting  a  new 
ground  of  newly-discovered  evidence,  defendant  appeah 

Tlie  plaintiff  is  the  daughter  of  one  Robert  Hannan.  She  bron 
against  the  defendant  upon  a  contract  alUv^ed  to  have  been  m^ 
f  endant's  testator,  Orin  Heath,  August  20, 1877.  That  contract  i 
follows: 

"West  Barre,  Auguf 
"This  is  to  Certify  that  Mr.  Heath  of  Medina  agrees  to  Pay  I 
Daughter  of  Robt.  Hannan  if  she  Stays  with  him  and  goas  bj 
Lizzie  Iloath  and  his  daughter  he  would  Provide  for  liir  in  every 
own  Child  if  She  gets  married  and  Sattle  in  life  I  do  bhid  Mys 
Two  thousand  dollars  also  give  hir  a  good  fitout  and  She  wl 
Daughters  share  in  aU  that  I  have* 
"Orin  Heath. 

"Robert  Ham 
^'Wm.  Hanna] 
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Argued  before  DWIQHT,  P.  J.,  and  LEWIS,  MACOMBEB,  and 
IIGHT,  JJ, 

8.  E.  Pilkins  and  E.  L.  Pitts,  for  appellant 
John  J.  Byan,  for  respondent 

MACOMBEB,  J.  The  complaint  in  this  action  is  based  solely 
on  the  abovequoted  contract,  and  prays  for  judgment  for  the 
,000,  and  an  outfit  mentioned  in  the  contract,  and  also  for  a 
ughter's  share  in  all  of  the  property  left  by  Orin  Heath,  amounting 
all  to  f35,500.  The  answer  put  in  issue  the  execution  of  that  in- 
'ument  by  the  testator.  The  plaintiff  is  one  of  11  children  of 
^bert  HannajL  In  the  year  1871,  when  she  was  10  years  of  age, 
e  left  her  father's  home,  and  went  to  live  in  Medina,  with  Orin 
^ath  and  his  wife,  and  there  remained,  going  generally  by  the  name 
Lizzie  Heath,  untU  June  20, 1888,  when  she  intermarried  with  one 
muel  J.  Wilson.  Hie  trial  of  the  issues  came  on  at  the  Orleans 
•cuit  in  May,  1891,  and  was  quite  protracted,  lasting  about  a  week, 
id  resolted  in  a  verdict  of  the  jury  in  favor  of  the  defendant. 
Lereupon  a  motion  for  a  new  trial  was  made,  upon  the  minutes  of 
e  court,  upon  the  following  grounds:  (1)  Upon  the  exceptions; 
ux)on  the  ground  of  newly-discovered  evidence;  (3)  on  the  ground 
at  the  verdict  was  contrary  to  the  evidence;  (4)  for  irregularities 
d  surprise;  and  (5)  upon  the  ground  that  the  jurors  were  tam- 
red  with.  Subsequently  affidavits  were  prepared  and  served,  ask- 
g  for  a  new  trial  upon  the  ground  of  newly-discovered  evidence, 
d  these,  together  with  those  read  in  opi)osition  thereto,  were  con- 
iered  and  passed  upon  by  the  trial  justice  at  a  time  subsequent  to 
e  trial  term  of  the  court,  and  that  hearing  resulted  in  the  order 
anting  a  new  trial  ui)on  the  ground  of  newly-discovered  evidence 
3ne.  The  learned  justice  presiding  at  the  trial  has  written  an 
inion,  in  which  he  clearly  shows  that  no  error  was  committed  at 
e  trial.  The  order  granting  the  new  trial  is,  by  its  terms,  made 
Q  the  ground  of  the  newly-discovered  evidence  of  Elisha  H.  Gage, 
Einnah  Turner,  Warrington  Paige,  Artemus  J.  Goodwin,  Clara  A. 
)odwin,  Corni  L.  Morgan,  John  J.  Swobe,  and  the  newly-discovered 
jnatures  and  writing  of  William  Hannan,  made  about  the  time 
the  contract."  It  becomes  necessary,  therefore,  to  examine  these 
idavits  seriatim,  to  see  if  they  contain  any  such  newly-discovered 
idence  as  to  warrant  the  granting  of  an  order  for  a  new  trial. 
The  affidavit  of  Elisha  H.  Gage  is  to  the  effect  that,  about  10  or 
years  before  making  the  affidavit,  he  met  Orin  Heath  in  Medina, 
lere  '^Mr.  Heath  said  that  he  had  taken  a  girl,  and  he  went  on  to 
eak  of  her,  and  of  his  property;  and,  as  I  recollect  the  statement, 
said:  *I  have  taken  a  little  girl,  and,  if  she  proves  a  dutiful  girl, — 
e  same  as  a  daughter  to  a  parent, — I  intend  she  shall  be  an  heir, 
d  give  her  a  share  of  my  estate,  the  same  as  though  she  was  my 
ughter.' "  Hannah  Turner's  affidavit  is  to  the  effect  that,  in  the 
ring  or  early  summer  of  1876  or  1877,  Orin  Heath  was  driving  by 
ponent's  house,  and  stopped  in  the  road,  and  had  a  conversation 
ith  deix>nent,  whereupon  he  said  that  he  had  just  come  from  Bob* 
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ert  Hannan's  house;  that  he  had  been  there  to  get  Lizzie,  but  that 
he  did  not  And  her,  as  she  had  gone  over  to  Mr.  Ck>zzinB',  and  that 
he  was  going  over  there  after  her;  that  Lizzie's  sister  had  been  Bick, 
and  that  Lizzie  had  been  home  to  see  her,  and  that  now  her  fath^ 
said  she  could  not  go  back  with  him  to  live  unless  he  would  make  a 
written  contract  as  to  the  property  he  would  give  her.  Orin  Heath 
then  said,  further,  that  he  would  make  a  written  contract,  just  as 
Hannan  wished  him  to,  for  he  wanted  her  to  live  with  him  just  as 
she  had  done.  Both  ol!  these  affidavits  relate  to  a  mere  declaration 
of  a  deceased  person,  made  many  years  ago,  and,  were  the  facts 
therein  stated  adduced  upon  a  trial,  would  be  regarded  as  evidence 
of  a  very  unreliable  character.  But,  irrespective  of  those  considera- 
tions, it  seems  to  us  that  in  character  and  kind,  though  not  in  the 
identical  fact  there  mentioned,  they  are  obnoxious  to  the  rule  against 
allowing  new  trials  where  the  proposed  evidence  is  merely  cumula- 
tive. Much  evidence  of  the  general  character  and  description  of  this 
contained  in  these  two  affidavits  was  actually  given  upon  the  trial, 
namely,  the  declarations  of  Orin  Heath,  made  at  or  about  the  time 
the  plaintiff  went  to  live  with  him,  and  subsequently,  all  of  which 
was  designed  to,  and  did",  tend  to  the  same  general  result  sought 
upon  the  trial,  presenting  a  condition  of  things  where  the  jury  might 
say  that  the  testator  was  likely  to  have  made  a  contract  similar  to 
the  one  relied  upon  in  this  action.  This  was  conspicuously  so  in  the 
testimony  given  by  Kobert  Hannan.  But  Robert  Hannan,  in  order 
to  break  the  great  weight  of  suspicion  which  his  concealment  of  the 
contract  until  after  the  death  of  0;pin  Heath  naturally  awakened, 
testified  that  its  existence  was  kept  secret  by  him  at  the  request  of 
Mr.  Orin  Heath,  himself.  Hence  it  is  that  these  affidavits,  particu- 
larly that  of  Mrs.  Turner,  go  far  to  upset  an  important  theory  of  the 
plaintiff's  case,  as  made  at  the  trial. 

The  affidavits  of  Artemus  J.  Goodwin,  Clara  A.  Goodwin,  and 
Comi  L.  Morgan  may  be  considered  together.  They  are,  in  sub- 
stance, that  they  had  received  letters  from  William  Hannan,  or  had 
seen  him  write,  at  or  near  the  time  this  contract  is  alleged  to  have 
been  made,  and  that  what  purported  to  be  the  original  contract  in 
this  action  was  shown  to  them,  and  they  did  not  hesitate  to  say  that 
the  signature,  as  a  witness,  of  William  Hannah,  together  with  the 
word  "witness,"  was  written  by  William  Hannan  himself.  But 
these  proposed  witnesses  do  not  produce  the  letters  or  writings  of 
William  Hannan,  and  it  is  incredible  that  they  should  be  able  at  this 
late  day,  from  recollection  merely,  to  describe  the  changes  which 
the  handwriting  of  William  Hannan  had  undergone  between  the 
time  of  witnessing  the  contract,  and  the  time  of  signing  his  deposi- 
tion taken  in  this  case. 

The  affidavit  of  Warrington  Paige  was,  in  substance,  that  Heath 
told  him,  about  the  year  1877,  that  he  had  no  heirs  or  descendants 
to  whom  to  leave  his  property,  but  that  there  was  a  young  girl  living 
with  him,  who  would  have  his  property,  who  would  be  pretty  well  off 
when  he  got  through  with  it.  This  evidence,  if  given  ui>on  'the  trial, 
would  be  of  the  same  general  character  as  that  already  produced, 
and,  at  best,  would  show  no  more  than  an  expression  of  a  purpose  by 
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Mr.  Heath  that  was  never  earned  out, — of  adopting  this  girl  tinder 
the  statute. 

fiwobe's  affidavit  is  that,  about  the  year  1875,  he  saw  Orin  Heath 
and  Lizzie  Heath — ^now  Lizzie  Wilson — in  Orin  Heath's  garden.  De- 
I)onent  asked  Heath  if  that  was  his  girl,  and  he  repUed,  'TTes;"  and 
deiwnent  asked  him  how  many  children  he  had,  and  he  replied: 
**None  of  our  own.  This  is  a  girl  we  have  taken."  Then  deponent 
asked,  "Is  it  one  you  have  adopted?"  and  he  replied,  ^TTes;"  and  then 
depcment  and  he  talked  on  the  topic  of  children.  That  he  appeared  to 
be  very  proud  of  her,  and  he  then  said  that  he  had  taken  her  as  one 
of  his  own  children,  and  to  be  as  one  of  his  own,  and  she  should  have 
all  that  he  had  got,  the  same  as  though  she  was  his  own,  when  he 
got  through  with  it  This,  too,  is  of  iSie  same  character  as  Paige's 
affidavit,  and  the  same  comment  would  apply  to  this  as  to  the  other. 

But  the  greatest  stress  is  laid  upon  the  newly-discovered  signa- 
tures of  WUliam  Hannan,  one  of  the  witnesses  to  the  alleged  con- 
tract These  signatures  are  produced  in  connection  with,  and  are 
described  in,  the  affidavit  of  Eobert  Hannan,  the  father  of  the 
plaintiff,  and  the  person  who  has  had  the  principal  management  of 
the  case  in  behalf  of  the  plaintiff,  and  in  procuring  the  evidence  for 
the  trial.  In  his  affidavit  he  says  that,  some  days  before  the  be- 
ginning of  the  trial  of  this  action,  the  plaintiff's  counsel  urged  him 
to  search  for  and  obtain  signatures  in  the  handwriting  of  depo- 
nent's son  William  Hannan;  that  he  was  unable  to  procure  any 
at  that  time,  as  William  Hannan  was  in  the  state  of  Washington, 
but  since  the  trial  he  has  searched,  and  made  the  following  discover- 
ies of  such  signatures:  That  after  the  verdict,  he  says,  he  was 
searching  an  old  cupboard  upstairs,  among  a  lot  of  very  old  books, 
and  found  a  book  entitled,  "History  of  M.  E.  Church,  by  Dr.  Bangs. 
Volume  12,"-^on  the  back  part  of  the  frontispiece  of  which  deponent 
found  the  following  signature  and  handwriting  of  William  Hannan: 
**Willianw  Hannan,  Braggs  Comers,  July  4,  1873,  at  home  with  a 
sore  hand," — ^the  alleged  original  of  which  was  produced  upon  the 
hearing.  He  then  testifies  that  this  was  the  genuine  signature  of 
William  Hannan;  that  the  "n's"  and  "m's"  used  in  this  signature  are 
sharp  pointed,  and  the  signature  is  almost  identical  vfdth  that  of 
William  to  the  contract  in  question.  The  second  new  signature  he 
found  in  possession  of  his  son-in-law  Earnest  MyhiU,  in  a  copy  of 
Kobinson  Crusoe,  which  belonged  to  William,  wherein  it  was  writ- 
ten, "William  Hannan's  book,  April  4th,  1881."  This  was  also  ex- 
hibited at  the  hearing,  and  contains  the  same  characteristics  of 
handwriting  as  that  ui)on  the  contract  in  suit.  Another  one  is 
found  in  the  possession  of  one  of  his  daughters,  Jennie,  in  a  book 
entitled  "The  Daughters  of  America,"  wherein  it  is  written,  "Wm. 
Hannan  to  Jennie  Hannan,  January  6th,  1878."  At  the  same  iq- 
terview  with  his  daughter  Jennie,  she  produced  an  arithmetic  con- 
taining the  signature  of  William  Hannan.  It  is  a  singular  fact 
that  neither  the  affidavit  of  Earnest  Myhill,  nor  that  of  Jennie,  was 
made  to  these  important  matters.  All  of  these  signatures  rest 
Folely  upon  the  unsupported  and  ex  parte  oath  of  Eobert  Hannan 
himself,  who  was  impeached  ui)on  the  trial  as  a  man  unworthy  of 
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credit  In  any  case  where  he  was  interested.  Though  the  defenee 
was  not  confined  to  an  effort  to  prove  that  Robert  Hannan  signed 
Grin  Heath's  name  to  the  contract,  yet  it  is  very  evident  that  the 
jury  believed  that  he  was  the  author  of  the  entire  instrument,  includ- 
ing all  the  signatures.  That  conclusion  was  borne  out  by  the  tes- 
timony of  many  witnesses  who  were  called  in  the  defense.  It  was 
conceded  at  the  trial  that  Bobert  Hannan  wrote  the  body  of  the 
instrument.  That  instrument  was  before  the  jury,  and  it  has  been 
placed  before  us,  and  we  are  not  prepared  to  say  that  the  jury  waa 
not  warranted,  from  the  appearance  of  the  paper  itsdf,  and  troaoi 
the  history  of  the  case  as  related  by  the  several  witnesses,  in  arriT- 
ing  at  the  conclusion  that  Bobert  Hannan  was  the  sole  author  and 
signer  of  that  instrument  Shall  the  ex  parte  affidavit  of  a  witness 
so  interested  as  Bobert  Hannan  clearly  is,  touching  these  new 
signatures,  be  regarded  as  of  sufficient  moment  to  warrant  a  court 
in  settiDg  aside  a  verdict,  and  granting  a  new  trial?  There  is  noth- 
ing in  his  affidavit  which  would  bring  the  case  within  the  rule  that, 
in  all  probability,  such  evidence,  if  obtained  at  the  trial,  would  have 
produced  a  different  result  He  himself  knew,  as  he  says  in  his  affi- 
davit, that  there  had  been  a  change  in  the  handwriting  of  William 
Hannan  from  the  time  that  this  contract  was  made  to  the  time  of 
the  trial,  when  William  Hannan's  testimony  was  taken  by  com- 
mission, yet  he  did  not  offer  himself  as  a  witness  upon  that  subject 
at  the  time  of  the  trial.  The  controversy  over  William  Hannan's 
signature  arose  incidentally,  though  it  was  anticipated  by  the 
plaintiff's  managers.  It  was  there  claimed  that  his  two  signatui^es 
upon  the  deposition  taken  on  commission,  which,  of  course,  were 
genuine,  were  so  unlike  his  supposed  signature  as  a  witness  to  this 
agreement  that  the  signing  by  him  of  that  instrument  was  denied 
at  the  trial.  We  cannot  say  that  the  question  whether  or  not  he 
was  a  bona  fide  signer  of  that  paper  is  not  an  important  one,  al- 
though whether  he  signed  It  or  not  would  make  no  difference,  pro- 
vided it  had  been  shown  that  Orin  Heath  himself  had  signed  it 
Were  these  several  signatures  of  William  Hannan,  which  are  now 
produced,  offered  in  evidence  upon  a  new  trial,  it  is  extremely  doubt- 
ful if  it  could  be  held  that  such  signatures  had  been  sufficiently 
proved  to  furnish  a  basis  for  a  comparison  of  those  writings  with  the 
signature  to  the  written  contract  By  chapter  555  of  the  Laws  of 
1 888,  which  materially  amended  chapter  36  of  the  Laws  of  1880,  re- 
lating to  this  subject,  it  is  permitted  to  give  evidence  of  compari- 
son, but  it  must  be  shown  that  the  subject  of  the  comparison  is 
the  genuine  handwriting  of  the  person  claimed  on  the  trial  to  have 
executed  the  disputed  writing  or  instrument.  We  must  assume 
that  the  proof  in  relation  to  these  new  signatures  of  WiUiam  Han- 
nan would  be  the  same  at  the  trial  as  they  are  in  this  record. 
They  would  stand,  therefore,  as  having  been  produced  by  Bobert 
Hannan,  and  upon  his  oath,  in  regard  to  their  genuineness,  unsup- 
ported by  any  other  proof.  The  court,  under  such  circumstances, 
would,  under  chapter  555  of  the  Laws  of  1888,  probably  feel  com- 
pelled to  exclude  such  comparison.  But,  however  that  may  be,  it 
is  the  common  experience  of  courts  and  juries  that  there  is  scaroelT 
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a  kind  of  evidenee  which  is  more  stiBcepttble  of  abtise,  In  actaal 
practice,  than  a  resort  to  a  comparison  of  signatures.  Such  testi- 
mony is,  at  the  best,  but  opinion  testimony,  not  having  within  itself 
any  element  of  fact.  We  think,  therefore,  that  it  would  be  an  un- 
safe precedent,  in  this  instance,  to  grant  a  new  trial  upon  this 
ground;  and  we  are  constrained  to  dSler  from  the  learned  justice 
before  whom  the  case  was  tried  in  respect  thereto,  as  well  as  upon 
the  sufficiency  of  the  other  affidavits  relied  upon  by  counsel  for  the 
plaintiff.  The  order  appealed  from  should  be  reversed. 
Order  appealed  from  reversed,  with  oosts.    All  concur. 


BBNEIDIGT  T.  RICHARDSON. 
(Supreme  Gourt,  Qeneral  Term,  Fifth  Department    April,  ISOS.) 

1.  Deposition— Commissioner's  Auihority— Expikation. 

Where  a  commission  issues  to  take  the  depositions  of  several  witnesses 
without  the  state,  the  commissioner's  authority  expires  on  the  return  of  his 
commission  in  pursuance  of  the  direction  therein  contained,  and  the  filing 
of  the  same  with  the  cleric  of  the  court  from  whence  It  issued,  together 
with  the  depositions  of  a  portion  of  the  witnesses;  ajud  the  commissioner 
has  no  power  to  thereafter  proceed,  and  talie  the  depositions  of  other  wit- 
nesses named  in  the  commission. 

2.  Bamb— Motion  to  Sopprkss— Delay. 

A  brief  delay  in  malting  a  motion  to  suppress  a  deposition  irregularly 
and  Improperly  taken  is  no  ground  for  denying  the  motion,  where  it  was 
made  before  any  term  of  court  at  which  the  case  might  have  been  tried. 

Appeal  from  special  term,  Monroe  county. 

Action  by  (3&ire  A.  Benedict  against  Milton  T.  Bichardson. 
From  an  order  suppressing  the  deposition  of  one  Emma  C.  Benedict, 
the  wife  of  plaintiff,  purporting  to  have  been  taken  in  Chicago,  HI., 
on  commission,  defendant  appeals.     Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS.  MACOMBEB,  and 
HAIQHT,  JJ. 

C.  Doremus,  for  ap])ellant. 
Abraham  Benedict^  for  respondent. 

MACOMBER^  J.  By  stipulation  an  order  was  made,  at  the  in- 
stance of  the  defendant's  counsel,  in  June,  1891,  directing  that  a 
commission  issue  to  a  person  named  in  Chicago,  to  take  the  depo- 
sitions of  nine  witnesses,  one  of  whom  was  Emma  C.  Benedict,  upon 
iuterrogatories  annexed  to  the  commission.  A  commission,  in  pur- 
suance of  such  order,  having  been  issued,  the  commissioner  pro- 
ceeded to  take  evidence  in  Chicago,  and  did  actually  take  the  dex)o- 
sitions  of  six  witnesses,  but  not  that  of  Emma  G.  Benedict  These 
depositions  were  returned  with  the  original  commission,  and  prop- 
erly filed  with  the  clerk  of  Monroe  county  on  the  21st  day  of  Septem- 
ber, 1891.  Subsequently,  and  without  any  further  authority  con- 
ferred upon  the  commissioner,  the  latter  proceeded,  on  the  31st 
day  of  May,  1892,  to  take  the  deposition  of  Emma  C.  Benedict.  It 
does  not  appear,  clearly,  when  such  deposition  was  filed.     The  order 
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Buppressing  this  deposition,  under  Code,  §  910,  upon  the  \ 
it  was  improperly  and  irregularly  taken,  was  correct, 
be  affirmed.  When  the  commissioner  returned  his  origi: 
sion,  in  pursuance  of  the  directions  contained  therein,  ai 
was  filed  with  the  county  clerk  of  Monroe  (Jounty,  the  pi 
dian  thereof,  he  no  longer  possessed  any  power  to  act  ai 
sioner  to  take  the  testimony  outside  of  the  state  of  !N< 
be  used  in  this  state. 

We  do  not  think  that  laches  can  be  imputed  to  the 
not  making  this  motion  earlier;  for  it  does  not  appea 
when  ihe  deposition  so  irregularly  taken  was  filed  with 
clerk.  But  the  motion  was  made  before  any  term  of  t 
which  the  case  might  have  been  tried,  and  consequently 
ant  could  not  be  prejudiced  by  the  brief  delay.  The  ord 
from  should  be  affirmed. 

Order  appealed  from  affirmed,  with  |10  costs  and  dia 
All  concur. 


IX)TY  et  al.  v.  SMITH. 

(Supreme  Court,  General  Terui,  Fifth  Department.     April 

1.  Etidencb— Lbdoeb  Entry. 

Defendant*B  ledger,  kept  by  himself  pernonaUy,  and  not 
book  of  account,  Is  not  admissible  to  prove  a  debt  chi 
against  plaintiff,  since  such  charge  is  an  entry,  by  a  party  1 
evidence  in  his  own  behalf. 

2L   APPEAIi—RBFBRBE'S  FINDING— INCOMPETENT  EVTDBNCB. 

A  referee's  finding  of  fact,  made  on  closely  conflicting  evl( 
reversed  on  appeal,  where  such  finding  was  probably  tnfluenc< 
entry  Improperly  received  in  evidence. 

Appeal  from  judgment  on  report  of  referee 

Action  by  Beuben  Doty  and  another  against  Alexandi 
an  open  account  From  a  judgment  entered  in  defend 
plaintiffs  appeal.    Reversed. 

For  former  report,  see  17  N.  Y.  Supp.  292. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MAOO: 
HAIGHT,  JJ. 

William  Spargur,  for  appellants. 
Church  &  Church,  for  respondent, 

MACOM6EB,  J.  This  action  was  brought  upon  an  of 
and  judgment  was  prayed  for  the  sum  of  |1,275.58.  ' 
was  a  denial,  payment,  statute  of  limitations,  and  a  cc 
with  a  prayer  for  an  affirmative  judgment  for  |1,621.41 
eree  found  a  balance  due  to  the  plaintiffs  ui)on  the  open 
$123.28;  for  the  value  of  a  wagon,  |80;  and  for  the  va 
sold  by  the  plaintiffs  at  the  request  of  the  defendan 
amounting  in  all  to  the  sum  of  |276.89.  He  also  foui 
defendant  should  be  credited  with  the  sum  of  |400,  w 
leave  a  balance  due  to  the  defendant  of  1123^11,  for  i 
interest,  judgment  was  directed. 
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The  only  question  upon  this  appeal  relates  to  the  proof  of  the 
counterdaim  of  f400.  The  referee  found  that  between  the  years 
1882  and  1886  the  defendant,  ui)on  an  oral  agreement,  sold  to  the 
plaintiffs  all  his  right,  title,  and  interest  in  a  claim  which  he  (the 
defendant)  had  to  tiie  payment  for  one  half  of  the  expense  in  build- 
ing a  partition  wall  upon  his  lands  and  those  of  one  William  T. 
Bamea  In  the  year  1871  the  defendant  was  preparing  to  build 
a  brick  store  upon  his  lot,  and  thereupon  he  and  Barnes  entered 
into  an  oral  agreement  by  which  it  was  agreed  that  the  defendant 
should  erect  the  northerly  wall  of  his  store  building  on  the  division 
line  between  his  lands  and  those  of  Barnes,  so  that  one  half  of  the 
wall  would  stand  on  each  lot,  and  Barnes,  when  he  built  on  his 
lot^  should  pay  Smith,  the  defendant,  one  half  of  the  cost.  In  pur^ 
suance  of  this  agreement.  Smith  built  upop  the  division  line  a  stone 
cellar  wall  extending  from  the  front  to 'the  rear  of  his  lot,  and  a 
brick  wall  upon  the  stone  cellar  wall,  and  such  wall  has  ever  since 
been  used.  Barnes  made  some  preparations  to  build,  and  to  use 
this  wall,  but  did  not  in  fact  use  tke  same  during  his  lifetime.  The 
title  of  the  Barnes  lot  came  into  the  hands  of  one  A.  O.  Very,  and 
Mr.  Very  was  preparing  to  build  a  brick  store  upon  the  lot,  but  did 
not  do  so,  but  shortly  thereafter  conveyed  the  land  to  one  Dr.  W. 
W.  Grandall,  who  erected  a  store  building  thereon,  and  used  the 
wall  as  a  party  wall,  and  he  is  now  using  the  same.  Some  time 
before  this,  however,  the  defendant  undertook  to  recover  from  the 
Barnes  estate  one  half  of  the  expenses  of  building  the  wall,  but 
failed  in  his  action  solely  upon  the  ground  that  the  condition  upon 
which  he  should  receive  such  pay  had  never  been  fulfilled,  inasmuch 
as  neither  Barnes  nor  his  grantees  had  then  erected  a  building,  and 
used  the  walL  But  after  the  erection  of  the  building,  and  the  use 
of  it  by  Crandall,  this  claim  was  made  against  the  plaintiffs.  It 
is  claimed  that,  at  the  time  of  making  tills  oral  agreement,  the 
plaintiffs  applied  towards  the  ?400  (which  was  claimed  by  the  defend- 
ant to  be  the  sum  agreed  upon,  although  somewhat  less  than  one 
half  of  the  expense  of  building  the  wall)  a  wagon,  of  the  agreed 
price  of  |90,  as  part  oayment  for  the  oral  transfer  of  the  claim 
assigned  to  the  plaintiffs  against  the  estate  of  Barnes.  That  estate, 
however,  was  hopelessly  insolvent,  and  was  believed  by  the  plain- 
tiffs to  be  insolvent,  at  the  time  that  the  defendant  claimed  this  oral 
agreement  was  made.  The  proof  of  the  defendant's  counterclaim 
rests  upon  the  testimony  of  liimself,  and  that  of  his  wife,  taken 
nxK)n  the  previous  trial  of  this  action.  It  is,  in  its  nature,  quite 
fragmentary  and  inconclusive.  The  bargain  and  transfer  were 
denied  by  the  plaintiffs,  who  claimed  that  the  |90  for  the  wagon 
was  a  part  of  their  original  account  against  the  defendant.  The 
ease  presented  a  very  close  question  in  regard  to  the  principal  fact 
contended  for  by  the  defendant,  and  was  one  where  it  is  extremely 
doubtful  if  the  defendant  succeeded  in  bearing  successfully  the 
burden  imposed  upon  him  by  law  to  establish  his  counterclaim 
by  a  preponderance  of  the  evidence.  The  defendant  testified  that 
he  charged,  at  or  about  the  time  of  the  transaction,  the  plaintiffs 
with  this  sum  of  |400,  upon  his  books.     He  says  he  was  keeping: 
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Ids  own  books  at  the  time;  that  he  was  nnable^to  And  his  joomal, 
but  found  his  ledger,  in  which  this  account  appeared.  He  identified 
the  entry  upon  tt^  ledger,  and  said: 

'*Tbis  Is  the  oliarge.  This  refers  to  tim  matter  I  liSTe  been  speaking  ot 
TliiB  is  the  identical  matter.  This  charge  was  made  at  the  time.  This  chai^ 
was  copied  from  my  daybook.*' 

Thereupon  counsel  offered  in  evidence  the  f400  charge  against 
the  plaintiffs,  as  the  same  appeared  on  page  27  of  the  defendant's 
ledger.  This  was  objected  to  as  incompetent,  and  the  objection 
♦overruled,  and  an  exception  was  taken,  but  the  evidence  received. 
It  is  stated  in  the  case  that  tiiis  entry  appears  on  the  book  under 
^iate  December  13,  1881,  in  this  manner:  **R  &  J.  Doty,  to  Alex- 
ander Smith,  Dr.,  1400.00.''  It  is  urged  upon  our  attention  by  the 
learned  counsel  for  the  respondent  l^t,  even  though  it  was  error 
to  receive  the  defendant's  ledg^  in  evidence,  yet  that  evidence 
may  be  disregarded;  for,  as  he  contends,  there  was  abundant  other 
•evidence  to  establish  the  defendant's  case.  That  this  evidence 
was  incompetent  admits  of  no  doubt.  It  was  not  an  entry  upon 
a  merchant's  book,  but  was,  on  the  contrary,  an  independent  entry, 
1)y  a  party  to  the  suit,  of  evidence  in  his  own  behalf.  Its  reception 
1)y  .the  referee  may  have  turned,  and  probably  did  turn,  the  scales  of 
his  decision  in  favor  of  the  defendant  upon  this  question  of  fact 
It  is  such  an  error,  we  think,  as  requires  us  to  reverse  the  judgment 
entered  upon  the  rejwrt,  and  to  grant  a  new  trial. 

Judgment  appealed  from  reversed,  and  new  trial  granted,  with 
'Costs  to  abide  the  event    All  concur. 


BRAMBLE  v.  HUNT  et  aL 
(Supreme  Court,  General  Terra,  Fifth  Department.     April,  1898.) 

1.  Expert  Evidence  —  HTPOTHETicAii  Questiok  —  Pebsonal  Kkowi^edgb  ot 
Witness. 

In  an  action  for  professional  services  by  attorneys,  a  hypoUietical  ques- 
tion put  to  on  expert  witness,  calling  upon  him  to  take  Into  account  his 
own  personal  knowledge  of  the  facts,  Is  incompetent,  as  sudi  a  question 
should  be  based  only  on  the  facts  therein  stated  and  in  evidence  In  the 
case. 

S.  Same — Value  of  Attorney's  Services— Reversal  on  Appeal. 

The  admission  of  incompetent  expert  evidence  as  to  the  value  of  an 
attorney's  services  is  no  ground  for  reversing  a  Unding  in  favor  of  the 
attorney,  where  the  facts  in  evidence  show  that  the  estimate  placed  <m 
tho  services  by  the  expert  was  manifestly  low. 

a.  Same— Weight  of  Expert  Evidence. 

Since  the  value  of  an  attorney's  services  Is  a  matter  peculiarly  vpiHiin  tbs 
knowledge  of  the  court,  a  mere  ophilon  of  a  witness,  though  entitled  to 
much  respect,  is  not  controlling,  where  the  facts  are  disclosed. 

A,  Appeal— Effect  of  Referee's  Opinion. 

A  referee's  opinion,  showing  that  he  rdled  on  Incompetent  expert  evi- 
dence in  findhig  the  value  of  attorney's  services,  cannot  be  resorted  to  for 
the  purpose  of  reversing  the  findings. 

Appeal  from  judgment  on  report  of  referee. 
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Action  by  Theodore  E.  Bramble  against  Elston  Hunt  and  others 
for  professional  services  as  an  attorney  and  counselor  at  lav?.  From 
a  judgment  in  plaintiff's  favor,  defendants  appeal.    Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MAC50MBEE,  and 
HAIGHT,  JJ. 

Edwin  Hicks,  for  appellants. 
George  F.  Sloeum,  for  respondent. 

MACOMBER,  J.  The  plaintiff,  between  the  years  1880  and  1887, 
rendered  professional  services  as  an  attorney  and  counselor  at  law 
to  the  defendants,  who  were  copartners  in  business  at  Honeoye 
Falls,  N.  Y.,  under  the  firm  name  of  Hunt  Bros.,  and  who  were  en- 
gaged in  the  manufacture  of  woolen  goods  in  their  mills,  situated 
on  the  outlet  of  Hemlock,  Canadice,  and  Honeoye  lakes.  These 
services  to  the  defendants  grew  out  of  the  fact  that  the  defendants, 
with  many  otiier  mill  owners,  were  interested  and  were  parties  to 
proceedings  instituted  by  the  city  of  Rochester  to  acquire  the  right 
to  draw  water  from  Hemlock  and  Canadice  lakes  for  public  use. 
The  defendants  were  not,  consequently,  the  sole  parties  interested 
in  those  proceedings.  Nor  has  the  learned  referee  attempted  to 
hold  them  for  any  more  than  a  fair  proportionate  share  of  the  ex- 
X)ense  for  the  services  of  the  plaintiff.  No  question,  however,  is 
made  in  regard  to  the  liability  of  other  persons  to  counsel.  Indeed, 
we  do  not  SQe  how  any  question  of  liability  of  the  defendants,  jointly 
with  other  miQers,  could  be  raised  because  a  nonjoinder  of  their 
associates  was  not  set  up  in  their  answer,  and,  not  having  been 
y)leaded,  is  unavailable  to  them,  under  sections  488,  498,  499,  Code 
Civil  Proc. 

An  examination  of  the  testimony  convinces  us  that  the  allow- 
ance made  by  the  referee  to  the  plaintiff,  which  was  the  sum  of 
?250,  was  not  excessive,  but  was  rather  a  conservative  estimate  of 
the  value  of  the  plaintiff's  actual  services  to  the^  defendants.  But 
a  somewhat  embarrassing  question  is  presented  in  respect  to  the 
mode  by  which  this  conclusion  was  reached  by  the  referee.  He 
says  in  his  opinion  that  he  has  adopted  as  the  proper  measure  of 
damages  iu  this  case  the  sum  mentioned  by  the  witness  Beckley, 
who  was  called  in  behalf  of  the  plaintiff.    Mr.  Beckley  was  asked: 

"Question.  Mr.  Beckley,  from  what  you  know  of  the  services  of  Mr.  Bramble 
to  tlie  defendants,  Hunt  Bros.,  in  thU  litigation,  what  you  know  of  his  stand- 
ing as  a  lawyer,  the  responsibility  of  the  work,  and  from  your  personal 
knowl(»dge  of  all  the  facts  In  the  case,  and  assuming  Mr.  Bramble  did  prepare 
the  trial  brief  of  the  evidence  in  aU  tlK^se  cases  that  the  Hunt  Bros,  claim,  in 
round  numbers,  $19,5^K),  and  that  they  were  awarded  $8,500,  what,  in  your 
Judgment,  were  the  plaintiff's  services  to  these  defendants  worth?*' 

This  was  objected  to  as  incompetent,  and  ujwn  the  ground  that  it 
involved  the  services  performed  in  19  other  cases  besides  that  of  the 
defendants,  and  that  the  witness  was  not  qnaMed  to  answer  the 
question.  The  objection  was  overruled,  and  the  defendants  excepted. 
His  answer  was: 
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"I  sliould  put  the  value  of  the  servlcos,  In  answer  to  the  question  put  to  ni<*. 
at  about  $250,  and  if  Mr.  Himt's  case  had  been  tried  alone  I  should  put  a 
much  greater  value  on  them." 

The  referee  says  in  his  opinion: 

"It  seems  to  me,  therefore,  that  I  may  with  propriety  rely  upon  the  Jud^-- 
ment  of  Mr.  Beckley,  who  was  en^ged  hi  the  proceedings  on  the  opposite 
side  throughout,  and  whose  opportunities  for  knowing  the  value  of  the* 
services  are  better  than  those  of  one  whose  only  knowledge  is  received  from 
the  statement  of  witnesses  as  to  what  the  services  were." 

That  this  question  put  to  Mr.  Beckley  was  incompetent  hardly  ad- 
mits of  doubt  under  tiie  decision  of  Carpenter  v.  Blake,  2  Lans.  206, 
and  Seymour  v.  Fellows,  77  N.  Y.  180,  which  follow  the  well-estab- 
lished rule  that  a  hypothetical  question  should  be  throughout  what 
its  name  imports,  and  not  a  question  calling  for  the  personal  judgment 
of  the  witness  upon  facts  known  to  him  outside  of  the  question  and 
outside  of  the  testimony.  This  would  ordinarily  lead  to  a  reversal 
of  the  judgment,  and  to  a  new  trial.  But  we  And  that  Mr.  Beck- 
ley's  estimate  of  lie  value  of  the  plaintiff's  services  was  the  small- 
est of  the  tiiree  witnesses  who  were  called  and  gave  testimony  upon 
that  subject  The  witness  Briggs  estimated  them  to  be  worth  ^50^ 
and  the  witness  Humphrey,  ^00.  It  is  true  that  the  i-eferee 
was  not  bound  either  by  the  judgment  of  the  witness  Beckley  or  of 
that  of  the  other  two  witnesses.  But,  he  being  the  lowest  in  his 
estimate  of  the  value  of  the  services,  and  such  estimate,  being  in 
our  judgment,  manifestly  low,  under  the  facts,  we  hardly  deem  it 
necessary  to  grant  a  new  trial  upon  that  ground.  The  opinion  of 
the  referee  cannot  be  resorted  to  for  the  purpose  of  reversing  his 
findings.  Such  findings  show  not  Mr.  Beckley's  estimate,  but  the 
referee's  judgment,  from  the  whole  case,  of  the  value  of  the  plain- 
tiff's services. 

But  it  is  urged  by  the  learned  counsel  for  the  appellants  that 
the  hypotheticfiJ  question  put  to  the  witnesses  Briggs  and  Humphrey 
was  also  objectionable.  It  was,  it  is  true,  objected  to  as  incompe- 
tent; but,  on  examination,  the  question,  which  is  too  long  to  quote 
in  this  opinion,  shows  that  it  did  not  contain  the  vice  ascribed  to 
the  question  put  to  the  witness  Beckley,  in  that  it  did  not  call 
ux)on  these  witnesses  to  take  into  the  account  their  own  personal 
knowledge  of  the  extent  and  value  of  the  services  as  actually  ren- 
dered. But  neither  was  the  learned  referee  nor  is  this  court  confined 
in  its  judgment  to  a  statement  in  figures  of  the  value  of  professional 
services  rendered  by  a  lawyer.  Being  matters  peculiarly  within 
the  knowledge  of  courts,  when  the  facts  are  disclosed,  a  mere  opinion 
of  a  witness,  though  entitled  often  to  much  respect,  is  not  by  any 
means  controlling.  We  think,  taking  all  of  the  circumstances  to- 
gether, that,  while  the  question  put  to  Mr.  Beckley  was  incompetent 
no  harm  has  resulted  to  the  defendants  by  reason  of  the  error,  and 
that  consequently  we  are  not  compelled  to  reverse  the  judgment 
upon  that  ground.    Judgment  appealed  from  affirmed.    All  concur. 
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BRI£L  V.  CITY  OP  BUFPAIX). 

(Supreme  Court,  General  Term,  Fifth  Department.     April,  1898.) 

1.  Obdeb  Denying  New  Trial— Construction. 

An  order  recited  that  "on  reading  and  filing  the  a£Eldavits  [for  a  new  trial 
on  the  ground  of  newly-discovered  evidence]  produced  before  me  by  de- 
fendant herein,  and  the  affidavits  of  plaintiff  and  others  in  opposition  there- 
to, ♦♦  ♦  it  is  ordered  that  the  application  of  the  defendant  for  a  new 
trial  on  the  Judge's  minutes  be,  and  the  same  Is  hereby,  denied."  Hdd, 
that  an  appeal  from  such  order  must  be  treated  as  one  from  an  order 
denying  a  new  trial  on  the  ground  of  newly-discovered  evidence,  and  not 
from  an  order  denying  a  new  trial  on  the  judge's  minutes. 

X  New  Trial— Newly- Discovered  Evidence— Diligence. 

In  an  action  for  personal  injuries,  where  the  complaint  states  fully  the 
nature  of  the  injuries,  and  alleges  that  plaintiff  is  unable  to  attend  to  her 
usual  business  and  work,  and  that  the  injuries  are  of  a  permanent  char- 
acter, it  is  defendant's  duty,  if  it  is  not  prepared  to  meet  the  allegations 
at  the  trial,  to  request  a  continuance;  and,  failing  to  do  so,  it  is  not  en- 
titled to  a  new  trial,  after  a  verdict  in  plaintiff's  favor,  on  the  gi-ound  of 
newly-discovered  evidence  showing  that  plaintiff's  injuries  were* not  as 
great  as  her  witnesses  claimed  them  to  be  at  the  triaL 

Appeal  from  special  term. 

Action  by  Lizzie  Briel  against  the  city  of  Buffalo  for  personal 
injuries  caused  by  an  obstruction  in  one  of  defendant's  streets. 
From  a  judgment  entered  on  a  verdict  in  plaintiff's  favor  and  from 
an  order  denying  defendant's  motion  for  a  new  trial,  defendant  ap- 
peals.    Affirmed. 

The  motion  for  a  new  trial  was  made  on  affidavits  and  on  the  minutes  of 
the  court.  No  nodce  of  motion  for  a  new  trial  upon  the  minutes  was  made 
at  the  term  at  which  the  action  was  tried.  The  order  from  which  this  appeal 
is  taken  is  as  follows:  "Upon  reading  and  filing  the  affidavits  produced  before 
me  by  the  defendant  herein,  and  the  affidavits  of  plaintifT  and  others  in  op- 
position thereto,  and  after  hearing  Phillip  A.  Laing,  counsel  for  defendant, 
and  Wallace  Thayer,  counsel  for  plaintiff,  it  is  now  ordered  that  the  appli- 
cation of  the  defendant  for  a  new  trial  in  the  above-entitled  action  on  the 
judge's  minutes  be,  and  the  same  hereby  is,  denied,  with  ten  dollars  costs  to 
the  plaintiff  for  opposing  the  said  motion." 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MAGOMBEB^  and 
HAIGHT,  JJ. 

Phillip  A.  Laing,  for  appellant 
Wallace  Thayer,  for  resx)ondent 

MACOMBEK,  J.  This  appeal  must  be  treated  as  one  from  an 
order  denying  the  defendant's  motion  for  a  new  trial  upon  the 
ground  of  newly-discovered  evidence,  and  from  the  judgment  entered 
in  pursuance  of  the  verdict  of  the  jury.  The  action  was  to  recover 
-damages  for  personal  injuries  sustained  by  the  plaintiff  on  the  16th 
day  of  June,  1890,  on  Niagara  street,  in  the  city  of  Buffalo,  by  being 
thrown  from  a  wagon  on  account  of  an  obstruction  consisting  of  a 
pile  of  dirt  in  the  street,^  lying  between  Pennsylvania  and  Jersey 
streets.  At  the  trial  the*plaintiff  gave  evidence,  consisting  of  her 
own  testimony  and  that  of  others,  tending  to  show  not  only  that  her 
injuries  were  considerable,  but  that  they  were  of  a  permanent  char- 
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acter,  preventing  her  from  doing,  as  successfully  as  formerly,  ordi- 
nary housework.  The  plaintiff's  attending  physician,  who  was 
called  as  a  witness  in  her  behalf,  on  Gross-examination  gave  evi- 
dence to  the  effect  that  plaintiff  would,  in  his  opinion,  entirely 
recover  from  her  injuries  at  thfe  end  of  three  or  four  months.  Tlie 
verdict  was  for  f  1,750.  The  moving  affidavits,  used  in  behalf  of  the 
defendant,  are  designed  to  impeach  the  character  of  the  plaintiff, 
and  to  show  that  her  injuries  wete  not  as  great  as  her  witnesses 
claimed  them  to  be  at  the  triaL  These  are  met  by  counter  affi- 
davits, denying  the  imputations  against  the  plaintiffs  character, 
and  reaffirming  the  evidence  adduced  at  the  circuit  in  resjject  to 
the  extent  and  permanency  of  her  injuries.  We  are  of  the  opinion 
that,  if  it  was  the  intention  of  the  defendant  to  deny  the  facts 
claimed  to  exist  in  behalf  of  the  plaintiff,  the  time  to  do  so  was  at 
the  circuit.  The  affidavits  are  insufficient  to  show  that  the  defend- 
ant had  any  right  or  reason  to  be  surprised  at  the  nature  of  the 
testimony  adduced,  for  it  was  abundantly  apprised  of  the  daim 
made  by  the  plaintiff  in  the  complaint  itself,  where,  among  other 
things,  it  is  alleged  that  by  reason  of  the  injuries  ^'this  plaintiff 
suffered  and  sustained  serious  and  permanent  injuries  to  her  head, 
face,  arms,  body,  limbs,  and  back;  that  this  plaintiff's  head  and 
face  were  bruised,  and  her  face  was  wounded,  lacerated,  and 
grievously  injured;  ♦  •  •  that  this  plaintiff  was  thereby  pre- 
vented from  using  her  body  and  attending  to  her  usual  business 
and  work ;  ♦  •  ♦  that  plaintiff  was.  informed  and  verily  believes 
that  her  injury  is  of  a  permanent  and  lasting  character;  that  her 
features  have  been  seriously  disfigured;  that  she  is  permanently 
disabled,"  etc.  Through  these  allegations  of  the  complaint  the  de- 
fendant was  fully  apprised  of  the  extent  of  the  claim  made,  or 
which  might  be  made,  by  the  plaintiff  upon  the  trial;  and  if  it  be 
true  that  the  defendant  at  that  time  was  unprei)ared  to  meet  such 
allegations  by  proof,  and  still  believed  that  it  could,  if  given  time, 
be  able  to  do  so,  its  proper  course  was  to  apply  to  the  court  for  a 
postponement  of  the  trial,  in  order  that  the  witnesses  might  be 
obtained.  But  no  such  motion  was  made.  Due  diligence  would 
have  required  the  agents  of  the  defendant,  with  the  plaintiff's  com- 
plaint before  them,  to  ascertain  before  the  case  was  moved  for  trial 
whether  such  evidence  was  available  or  not,  and,  having  failed  to 
do  so,  they  encountered  the  objection  interposed  by  one  of  the  cardi- 
nal rules  governing  motions  for  a  new  trial  made  upon  the  ground 
of  newly-discovered  evidence,  namely,  that  due  diligence  was  exer- 
dsed  in  preparing  for  the  trial.  The  judgment  and  order  appealed 
from  should  be  affirmed.     All  concur. 


Digitized  by 


Google 


8ap.  Ct.]      SHELMIRS  9.  WILLIAMS   A   CLABK   F£BTILI2£B   00.  847' 

SHBLMIRB  T.  WILLIAMS  &  CliARK  FBRTILIZBR  CO. 
(Supreme  Court,  General  Term,  Fifth  Department.    April,  1803.) 

L  Hastes  and  Servant— Terms  of  Employment— Evidence. 

In  an  action  for  plaintiff's  unearned  and  unpaid  salary,  on  the  ground 
that  he  was  discharged  at  tlie  end  of  the  first  year  of  his  employment, 
in  violation  of  a  written  contract  executed  in  duplicate,  plaintiff  introduced 
in  evidence  the  duplicate  in  his  possession,  showing  an  employment  for  an 
additional  two  years,  at  an  Increased  salary,  after  the  expiration  of  the 
first  year.  The  duplicate  retained  by  defendant  showed  that  defendant 
was  to  have  '*the  refusal"  of  plaintifTs  services  for  such  two  additional 
years.  Held,  Ihat  plaintiff  bad  failed  to  sustain  the  burden  of  proof  restinsr 
on  him,  since  the  duplicate  In  defendant's  possession  must  be  deemed, 
equally  true  and  binding  as  the  one  in  plaintiff's  possession. 

S.  Bame— Parol  Evidence  to  Vart  Written  Contract. 

In  such  action,  brought  in  a  court  having  no  general  equity  Jurisdiction, 
and  with  no  power  to  reform  the  contract,  evidence  of  parol  negotiations - 
leading  up  to  the  written  contract  is  not  admissible  to  show  that  the  hiring, 
was  for  a  term  of  three  years,  Instead  of  for  only  one,  with  an  option  by 
defendant  for  two  additional  years.  • 

Appeal  from  Monroe  county  court. 

Action  by  Louis  J.  Shelmire  a^inst  the  WUliamB  8c  Clark  Fer- 
tilizer Company  for  salary  alleged  to  be  owing  plaintiff  under  a 
written  contract  with  defendant.  The  action  was  originally  brought 
in  tlie  municipal  court  for  the  city  of  fiochester,  where  there  was* 
a  judgment  in  defendant's  favor.  On  appeal  to  the  county  court, 
there  was  a  verdict  in  plaintiff's  favor.  From  a  judgment  entered 
thereon,  and  from  an  order  denying  defendant's  motion  for  a  new 
trial,  made  on  the  judge's  minutes,  defendant  appeals.    Keversed. 

Argued  before  DWIQHT,  P.  J.,  a^nd  LEWIS,  MACOMBEB,  and 
HAIGHT,  JJ. 

R  E.  White,  for  appellant 
T.  D.  Wilkin,  for  respondent 

MACOMBEB,  J.  This  action  was  originally  brought  In  the  mu- 
nicipal court  of  the  city  of  Rochester,  and,  on  the  trial  thereof  be- 
fore one  of  the  judges  of  that  court,  resulted  in  a  decision  in  favor 
of  the  defendant  upon  thfe  merits.  On  appeal  by  the  plaintiff  from 
such  judgment,  demanding  a  new  trial,  the  case  was  retried  in 
the  county  court  of  Monroe  county  before  the  county  judge,  and 
a  jury,  and  resulted  in  a  verdict  in  favor  of  the  plaintiff  for  the 
amount  claimed  in  the  complaint,  and  to  which  the  plaintiff  was 
entitled,  provided  he  had  any  right  of  action.  The  action  was 
brought  to  recover  the  plaintiff's  unpaid  and  unearned  salary  for 
five  months  from  September  30,  1891,  upon  the  ground  of  a  dis- 
charge of  the  plaintiff  from  the  employment  of  the  defendant  in 
violation  of  the  written  agreement  between  the  parties.  This  con- 
tract bears  date  October  3,  1890.  It  appears,  however,  that  it 
was  executed  in  duplicate,  or  in  supposed  duplicate,  consisting  of 
a  letter  from  the  defendant  to  the  plaintiff,  and  the  latter's  ac- 
ceptance of  the  some.  The  one  relied  upon  by  the  plaintiff  is  as  f oK 
lows: 
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"Mr.  L.  J.  Sholmire— Dear  Sir:  We  will  paj'  you  the  sum  of  dght  hundivd 
dollars,  and  trayeliug  expenses,  for  the  term  of  one  year,  commendn^ 
October  1st,  1890,  and  ending  September  30,  1S91.  We  to  have  your  serviceH 
for  two  additional  yean  at  a  salary  of  one  thousand  dollars  per  year  an<1 
expenses,  «is  above  stated.  You  to  attend  to  shipping,  and  such  office  work 
as  wo  may  assign  to  you,  and  traveling  on  the  road,  soliciting  orders,  if  we 
wish  you  to." 

The  plaintiff  duly  accepted,  in  writing,  the  terms  of  the  fore- 
going proposition,  properly  indorsed  ujwn  the  letter.  The  paper 
which  was  retained  by  the  plaintiff  was  marked  "Copy,"  although 
it  was  in  fact  signed  by  the  defendant  as  an  original,  and  accepted 
as  an  original  by  the  plaintiff.  The  contract  retained  by  the  de- 
fendant, executed  in  the  same  way,  was  in  all  respects  like  the  one 
above  quoted,  except  that  in  the  second  sentence  it  read,  ^'We  to 
have  the  refusal  of  your  services  for  two  additional  years,"  instead 
of  ^'We  to  have  your  services  for  two  additional  years."  It  is  plain, 
therefore,  if  the  contract  relied  upon  by  the  plaintiff  was  the  true 
and  only  one  between  the  parties,  that  the  judgment  appealed  from 
should  be  sustained,  while  it  is  equally  apparent  that,  if  the  con- 
tract retained  by  the  defendant  is  the  true  one,  no  cause  of  ac- 
tion was  made  out  by  the  plaintiff;  for  it  is  clear  that  a  contract 
for  the  **refusal"  of  the  services  of  the  employe  for  the  two  years 
would  not  obligate  the  employer  to  accept  such  services.  But  for 
the  purposes  of  arriving  at  the  intent  of  the  parties,  and  particularly 
for  the  purpose  of  determining  any  liability  of  the  defendant,  these 
two  instruments  must  be  construed  together  as  constituting  the 
agreement  between  the  parties.  Morss  v.  Salisbury,  48  N.  Y.  648; 
Martin  v.  Martin,  (Com.  PI.  N.  Y.)  20  N.  Y.  Supp.  685.  The  plaintiff 
has  no  legal  right,  because  he  happens  to  be  in  possession  of  the 
duplicate,  favorable  to  his  present  contention,  to  claim  that  the 
defendant  shall  resx)ond  to  him  in  damages,  while  the  duplicate 
of  such  agreement,  executed  with  the  same  formalities,  in  the  hands 
of  the  defendant,  shows  that  he  cannot  recover  anything.  The 
burden  of  proof  rested  upon  the  plaintiff  to  show  that  the  contract 
in  his  possession  was  the  true  one.  This  he  has  failed  to  do,  be- 
cause the  contract  in  the  possession  of  the  defendant  must  be 
deemed  equally  true  and  binding.  The  plaintiff,  having  failed,  there- 
fore, to  establish  his  case  by  a  preponderance  of  the  evidence, — 
such  evidence  consisting  wholly  of  writings  for  the  construction  of 
the  court, — should  have  been  nonsuited  at  the  trial.  Syms  v.  Vyse, 
2  N.  Y.  St.  Rep.  106. 

It  is  true  that  evidence  was  permitted  to  be  given  upon  the  trial, 
by  the  plaintiff,  designed  to  establish  that  the  verbal  agreement 
between  the  plaintiff  and  the  defendant  was  for  an  employment 
for  three  years  at  the  rate  of  f 800  for  the  first  year,  and  |1,000 
per  year  for  the  two  remaining  years.  But  in  an  action  at  law, 
in  a"  court  having  no  general  equity  jurisdiction,  and  hence  with 
no  power  to  reform  a  contract,  this  evidence  appears  to  us  to  have 
been  incompetent,  under  the  well-established  rule  that  all  nego- 
tiations leading  up  to  a  written  contract  are  deemed  to  be  merged 
in  the  written  instrument.  The  learned  county  judge  permitted 
the  jury  to  have  recourse  to  the  conversation  and  circumstances 
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antecedlBg  the  maMug  of  the  agreement  The  relation  of  facts 
given  by  the  plaintiff  was  diametrically  denied  by  the  principal 
officer  of  the  defendant,  with  whom  the  negotiations  were  con- 
ducted, and  whose  testimony  tended  to  show  quite  clearly  that 
on  acconnt  of  the  lack  of  experience  of  the  plaintiff,  and  hence  the 
nncertainty  of  his  giving  satisfaction  to  tiie  company,  the  defend- 
ant s  agent  wonld  not  enter  into  any  arrangement  beyond  one  year, 
at  the  outset,  but  would  determine  afterwards,  and  in  view  of  the 
character  of  the  services,  whether  he  would  retain  the  plaintiff  in 
the  employment  of  his  company.  These  were  the  only  two  witnesses 
testifying  ui)on  that  subject.  Should  this  judgment  be  permitted  to 
stand,  it  would  be  palpably  in  violation  of  a  written  contract  ex- 
e(!Uted  by  the  plaintiff,  and  held  by  the  defendant.  We  must  hold, 
therefore,  (the  case  having  originated  in  a  court  where  a  reformation 
of  the  contract  was  neither  sought  nor  attainable,)  that  the  plain- 
tiff has  failed  to  carry  the  burden  imjwsed  upon  him  by  law,  show- 
ing that  his  right  to  recover  was  based  ujwn  a  prejwnderance  of  the 
evidence.  The  judgment  and  order  appealed  from  should  be  re- 
versed. 

Judgment  and  order  of  the  county  court  of  Monroe  county,  ap- 
pealed from,  reversed,  and  a  new  trial  granted,  with  costs  to  abide 
the  event.    All  concur. 


CLARK  V.  NORMAN  et  al 
(Supreme  Court,  General  Term,  Fifth  Department.    April  13,  1803.) 

CONTRTBUTIOH  BETWEEN  SUKBTIES— EVIDENCE— JUDGMENT. 

Where  Judgment  is  rendered  against  the  principal  in  an  indemnity 
bond,  and  one  of  his  sureties,  the  latter  may  introduce  the  Judgment,  in 
an  action  for  contribution  against  the  legatees  of  his  cosurety,  to  show  his 
payment  of  the  Judgment,  but  not  to  show  his  principal's  UabiUty  on  the 
bond,  as  there  is  no  privity  between  cosureties. 

Api)eal  from  judgment  on  report  of  referee. 

Action  by  Judson  H.  Clark  against  Bosanna  Norman,  Sarah  Ann 
Westfall,  and  others  for  contribution  to  a  debt  owed  by  defendants' 
testator  and  plaintiff,  which  the  latter  was  obliged  to  pay.  There 
was  judgment  dismissing  the  complaint,  and  plaintiff  appeals.  Af- 
firmed. 

Argued  before  DWIGHT,  P.  J.,  and  MACOMBEB,  LEWIS,  and 
HAIGHT,  JJ. 

Charles  H.  Brown,  for  appellant 

Bichardson  &  Bobbins,  for  resx)ondents  Westfall  and  others. 

Armstrong  &  Todd,  for  respondent  Bosanna  Norman. 

HAIGHT,  J.  On  the  27th  day  of  December,  1876,  one  Leonard 
B.  Bartholamew,  a  deputy  sheriff,  as  principal,  and  William  Norman 
and  Jndson  H.  Clark,  as  sureties,  executed  and  delivered  to  William 
H.  Withey,  then  sheriff  of  Allegany  county,  their  bond,  in  writing, 
conditioned  that  Bartholamew  would  pay  to  Withey,  the  said  sheriff, 
one  half  of  the  legal  fees  received  by  Bartholamew,  at  any  time,  as 
v.22N.Y.8.no.8— 54 
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Buch  deputy.  Afterwards  an  action  was  brought  in  this  court  upon 
such  bond  by  Withey  against  Bartholamew  and  Clark,  and  such 
proceedings  were  had  thereon  as  resulted  in  a  recovery  of  a  judg- 
ment by  Withey  against  them  of  the  sum  of  |1,274.75  damages  and 
costs,  which  judgment  was  subsequently  paid  by  Clark.  Norman 
died  after  the  execution  of  the  bond^  and  before  the  action  was 
commenced  by  Withey  against  Bartholamew  and  Clark.  He  left  a 
last  will  and  testament,  which  has  been  duly  admitted  to  probate, 
in  which  he  bequeathed  all  of  his  property  to  the  defendants  in 
this  action,  and  the  property  and  assets  of  the  estate  coming  into 
their  hands  exceed  in  value  the  amount  of  the  jdaintiflPs  claim 
herein.  Bartholamew  was  insolvent,  and  the  defendants  in  this  ac- 
tion had  no  notice  of  the  action  against  Bartholamew  and  Clark, 
or  an  opportunity  to  defend.  This  action  was  brought  to  compel 
them  to  make  contribution  to  Clark  of  one  half  of  the  amount  that 
he  had  been  compelled  to  pay  as  the  cosurety  of  the  defendants'  tes- 
tator. Upon  the  trial  the  plaintiff  offered  in  evidence  the  judgment 
roll  in  the  action  of  Withey  against  Bartholamew  and  Clark.  It 
was  received  in  evidence  for  the  purpose  of  showing  the  amount 
paid  by  Clark,  etc.,  but  was  rejected  as  evidence  of  a  failure  of  Bar- 
tholamew to  perform  the  conditions  of  the  bond.  Exception  was 
taken  to  this  ruling,  which  presents  the  only  question  we  are  called 
ui)on  to  consider  upon  this  review. 

The  right  of  contribution,  as  between  cosureties  of  a  common  prin- 
cipal, is  unquestioned,  and  a  cause  of  action  may  be  maintained 
therefor  by  one  who  pays  more  than  his  proportionate  part  of  the 
debt  for  which  all  are  liable.  Baylies,  Sur.  317.  Whether  this 
right  grows  out  of  an  equity  which  is  deemed  to  spring  up  from  the 
relation  assmned  by  two  or  more  cosureties  to  each  other,  or  by  a 
contract  in  which  each  is  deemed  to  have  impliedly  promised  the 
other  that  he  would  perform  his  part  of  the  contract,  and  pay  his 
proportion  of  the  loss,  is  not  necessary  to  now  consider.  In  neither 
case  do  they  become  copartners,  or  agents  for  each  other.  They 
are  not  privies  either  by  representation,  estate,  or  law.  So  that 
neither  1^  the  authority  nor  the  power  to  represent  the  other,  or 
bind  him  by  any  act,  or  in  any  manner  change  or  alter  his  relation 
or  liability  upon  the  instrument  Winchell  v.  Hicks,  18  N.  Y.  558- 
560.  If  the  right  to  contribution  is  founded  upon  the  principles  of 
equity,  it  is  that  the  cosurety  should  pay  his  proportionate  part  of 
that  which  his  principal  has  neglected  and  failed  to  pay,  and  not 
that  which  his  cosurety  may  have  improperly  paid;  and  the  same  ib 
true  if  his  liability  is  founded  upon  contract  In  order  to  establish 
the  cause  of  action,  it  was  necessary  to  prove  that  Bartholamew, 
as  deputy  sheriff,  had  collected  fees,  and  the  amount  thereof,  and 
that  he  had  nej?iected  to  pay  over  the  one  half  thereof  to  Withey,  the 
sheiiff,  as  he  had  undertaken  to  do,  and  that  Clark,  the  plaintiff, 
as  the  cosurety  of  the  defendants'  testator,  had  paid  the  same. 
Can  these  facts  be  shown  by  the  judgment  against  Bartholamew 
and  Clark?  It  was  evidence  showing  what  had  actually  been  done; 
that  a  suit  was  brought,  and  a  recovery  had;  the  amount  thereof; 
and  that  it  had  been  paid  by  Clark.    But  is  it  evidence  against  ihem^ 
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defendants,  showing  that  there  was  a  breach  in  the  condition  of  the 
bond  by  Bartholamew;  thai:  he  had  collected  fees  as  deputy,  and 
had  neglected  to  account  therefor  to  the  sheriff?  If  so,  they  are 
bound  by  an  adjudication  in  an  action  in  which  they  were  not  par- 
ties, in  which  they  had  no  notice  of  its  prosecution,  or  an  opportu- 
nity to  defend.  The  rule  we  regard  as  elementary  that,  in  the  ab- 
sence of  a  contract,  or  an  agreement,  a  judgment  in  an  action  cannot 
be  given  in  evidence  on  the  trial  of  another  action,  unless  the  parties 
are  the  same,  or  there  is  a  privity  of  blood  representation,  estate, 
or  law  between  one  of  the  parties  to  it  and  the  x>erson  against  whom 
it  is  admitted,  1  Greenl.  Ev.  §  522;  Booth  v.  Powers,  66  N.  Y.  22; 
Chapman  v.  Frank,  (Com.  PL  N.  Y.)  5  N.  Y.  Supp.  448.  We  have  seen 
there  wa»  no  copartnership,  agency,  or  privity  existing  between  the 
plaintiff  and  the  defendants'  testator.  They  may  have  been  entiie 
strangers.  They  were  merely  cosuretieB  upon  Biartholamew's  bond 
to  Withey.  The  condition  of  the  bond  under  which  a  liability  is 
claimed  to  exist  contains  no  agreement  or  provision  that  the  sure- 
ties will  be  bound  by  any  judgment  or  decree  of  a  court,  or  that 
Bartholamew,  their  principal,  shall  obey  any  judgment  or  decree. 
It  is  that  he  shall  pay  over  certain  money  collected  by  him  to  the 
sheriff.  There  are  numerous  cases  in  which  judgments  obtained 
against  the  principal  are  binding  upon  the  sureties,  but  it  is  because 
they  have  agreed  to  be  so  bound;  as,  for  instance,  where  a  bond 
or  undertaking  is  given  by  which  the  sureties  agree  that,  in  case 
judgment  shall  be  recovered  against  their  principal  in  a  certain 
action,  they  will  pay  the  amount  thereof,  or  where  the  sureties  have 
undertaken  that  the  principal  shall  obey  all  the  lawful  decrees  and 
orders  of  the  court,  or  where,  under  the  terms  of  the  guaranty,  a 
judgment  is  made  necessary  to  fix  the  liability  of  the  guarantors, 
ete.  But  none  of  these  cases  have  any  application  to  that  under 
consideration.  No  judgment  against  Clark  was  necessary  in  order 
to  entitle  him  to  contribution.  Had  he  paid  Withey  upon  de- 
mand witiboat  action,  his  equities  would  have  been  sb  strong,  and 
hJA  right  to  contribution  as  good.  He  would  be  entitled  to  recover 
the  defendants'  proportionate  share  of  the  amount  that  Barthola- 
mew had  retained  from  the  sheriff  in  violation  of  his  undertaking. 
Douglass  T.'Howland,  24  Wend.  35,  is  the  leading  case  in  this  state 
npon  the  question  under  consideration.  In  that  case  the  principal 
agreed  to  account  and  pay  over  such  sums  of  money  as  should  be 
found  owing  by  him.  The  surety  agreed  that  the  principal  would  per- 
form. It  was  held,  in  an  elaborate  opinion,  that  a  decree  against 
the  principal  was  not  evidence  against  the  surety,  unless  he  had 
notice  and  an  opportunity  to  defend.    Brandt,  Sur.  §  246,  says: 

"Where  judprment  Is  recovered  against  part  of  the  sureties  In  a  bond, 
which  is  satisfied  by  them.  It  has  boon  held.  In  a  suit  by  them  afjrainst  thoir 
cosureties  for  contribution,  that  such  Judgment  is  competent  evidence  to 
show  the  amoimt  of  payment  made  by  tlie  plaintiffs,  and  the  circumstances 
under  which  it  was  made,  but  not  for  the  purpose  of  proving  the  liability." 

This  question  was  also  considered  in  the  case  of  Fletcher  v.  Jack- 
son, 23  Vt.  581-592,  and  the  same  conclusion  reached.  This  case 
is  in  many  respects  similar  to  the  one  on  review.    A  judgment  had 
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been  recovered  against  the  surviTing  sureties,  which  they  had  i>aid. 
An  action  was  then  brought  against  the  heirs  at  law  of  the  deceased 
surety  to  compel  contribution.  Bedfield,  J.,  in  delivering  the  opin- 
ion of  the  court,  says: 

"Where  the  suit  may  in  the  first  instance  be  brought  directly  against  the 
guarantor,  the  Judgment  against  the  principal,  without  notice  to  the  goar- 
antor,  is  not  evidence,  and  so,  if  the  guarantor  have  notice  of  the  BPoit 
against  the  principal,  he  is  not  obliged  to  concern  himself  in  its  defense,  but 
may  await  a  suit  against  him,  and  then  insist  upon  the  right  to  contest  the 
whole  ground.  •  ♦  ♦  We  think,  therefore,  that  although  the  record  was 
evidence,  like  any  other  fact,  to  show  the  amount  of  the  payment  made  by 
the  plaintifT,  and  the  circumstances  under  which  it  was  made,  we  can  scarce- 
ly regard  it  as  evidence  beyond  that" 

And  to  the  same  effect  is  Thompson  v.  Young,  2  Ohio,  334;  Love 
V.  Gibson,  2  Ma.  598;  Means  v.  Hicks,  65  Ala.  241. 
The  judgment  should  be  affirmed.    All  concur. 


BALDWIN  V.  JUNE  et  ux. 

(Supreme  Court,  General  Term,  Fifth  Department    April  13,  1893.) 

Fraudulent  Convetances— Riohts  of  Creditor. 

In  an  action  to  set  aside  a  convc^yance  of  a  house  and  lot  from  defendant 
I.  to  defendjmt  L.,  his  wife,  as  in  fraud  of  creditors,  it  appeared  that,  as 
part  of  the  saine  transaction,  L.  conveyed  to  him  a  certain  other  house  and 
lot.  and  canceled  an  indebtedness  against  him  for  the  difference  between 
the  valuations  of  the  premises  as  fixed  by  them.  The  trial  court  found 
that  I.  made  the  conveyance  with  fraudulent  intent,  of  which  L.  was 
aware,  and  that  the  valuations  were  false.  Held,  that  the  excess  of  the 
actual  value  of  the  property  conveyed  by  def^idant  I.  to  L.  over  the  value 
of  that  conveyed  by  L.  to  I.  woiQd  be  subjected  to  plaintiff's  claim ;  L. 
not  being  entitled  to  a  Uen  for  her  debt  against  L,  which  she  had  can- 
celed.   Dwight,  P.  J.,  dissenting. 

Appeal  from  special  term,  Steuben  county. 

Action  by  James  Baldwin  against  Isaac  June  and  Lucretia  0. 
June.  From  a  judgment  entered  on  a  decision  of  the  special  temif 
plaintiff  appeals.     Modified. 

llie  plaintiff,  as  a  judgment  creditor  of  Isaac  June,  brought  this  action  to 
set  aside,  as  fraudulent,  a  deed  from  the  defendant  Isaac  June  to  the  defend- 
ant I.ucretia  G.  Jime,  his  wife,  dated  December  19,  1S87,  ccHiveying  a  house 
and  lot  in  the  viUage  of  Addison,  Steuben  county,  known  as  the  *'Tuscarora 
Street  House."  On  the  same  day  the  defendant  Luoretia,  in  consideration 
therefor,  conveyed  to  the  defendant  Isaac  a  house  and  lot  known  as  the 
"Hollis  House."  In  making  the  trade,  they  valued  the  Tuscarora  street  lot 
at  $8,000,  and  the  Hollis  lot  at  $2,000.  The  balance  was  made  up  by  cancel- 
ing an  Indebtednt'SS  for  borrowed  money,  etc.,  which  Isaac  was  owing  to 
Ijucretia.  The  trial  court  found  as  facts  that  the  value  of  the  Tuscarora 
street  place  was  $3,500,  and  of  the  Hollis  place,  but  $1,500;  that  the  con- 
sidoration  paid  by  the  defendant  Lucreda  for  the  Tuscarora  street  place  was 
inadequate  and  unfair,  and  that  tbe  defendant  Isaac  "consented  to  receive 
said  consideration  for  the  ptui>ose  of  defrauding  his  creditors  out  otf  the 
amount  which  the  value  of  the  Tuscarora  street  house  exceeded  the  consider- 
ation which  was  paid  therefor,"  and  that  Lucretia  was  aware  of  such  intent. 
Judgment  was  awarded,  setting  aside  the  conveyance  of  the  Tuscarora  street 
house,  but  retaining  it  as  security  to  the  defendant  liucretia  for  the  value  •f 
the  Hollis  lot,  and  for  the  money  owing  her  by  her  husband. 
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Argued  before  DWIGHT.  P.  J^  and  HAIGHT^  LEWIS,  and 
MACOMBEB,JJ. 

D.  M.  Darrin,  for  appellant. 
A«  S.  Kendall,  for  respondents. 

HAIGHT,  J.  This  appeal  comes  here  on  exceptions  taken  to 
the  conclusions  of  law.  The  evidence  is  not  returned,  and  we  must 
therefore  assume  that  it  fully  sustains  the  findings  of  fact.  The 
appellant,  by  bringing  up  the  record  without  the  evidence,  accepts 
tfie  findings  of  fact  as  correct;  but  he  contends  that  under  the  facts, 
as  found,  the  conveyance  to  Lucretia  should  have  been  absolutely 
set  aside,  and  not  retained  as  a  security  for  any  sum  whatever. 
It  is  true,  as  we  have  seen,  that  the  court  has  found  that  the  defend- 
ant Lucretia  was  aware  of  the  fraudulent  intent  of  her  husband  in 
making  the  conveyance.  This  makes  her  a  party  to  the  fraud,  and 
she  must  submit  to  such  a  judgment  as  the  plaintiff  is  entitled  to. 
The  plaintiff,  as  a  judgment  creditor  of  the  defendant  Isaac,  had 
a  right  to  have  the  value  of  the  Tuscarora  street  house  applied 
iiI)on  his  judgment.  In  awarding  judgment,  it  was  the  duty  of  the 
court  to  see  that  this  was  fully  done,  and  the  plaintiff  protected  to  the 
same  extent  that  he  would  have  been  had  the  conveyance  not  been 
made.  The  trial  court  has  found  as  a  fact,  as  we  have  seen,  that 
the  defendant  Isaac  made  the  conveyance  of  the  Tuscarora  street 
house,  and  received  a  consideration  therefor,  "for  the  purpose  of 
defrauding  his  creditors  out  of  the  amount  which  the  value  of  the 
Tuscarora  street  house  exceeded  the  consideration  which  was  paid 
therefor."  Under  this  finding  the  plaintiff  was  defrauded  only  to 
the  extent  of  the  difference  between  the  value  of  the  two  places. 
It  must  be  assumed  that  the  evidence  supports  this  finding.  To 
sustain  it,  it  must  have  appeared  that  the  plaintiff's  judgment  had 
become  a  lien  upon  the  Hollis  house  and  lot,  and  that  it  had  been, 
or  he  was  entitled  to  have  it,  sold,  and  the  value  thereof  applied 
upon  his  judgment;  otherwise,  he  would  have  been  prejudiced  by 
the  fraudulent  conveyance  to  the  extent  of  the  value  of  the  Tusca- 
rora street  place,  instead  of  the  difference  in  the  value  of  the  two 
places.  Under  this  finding  he  is  fully  protected  by  a  judgment 
which  preserves  the  deed  of  the  defendant  Lucretia  as  a  security 
for  the  value  of  the  Hollis  lot,  for  on  a  sale  of  that  lot  he  would  ob- 
tain the  value  thereof  to  apply  ujwn  his  judgment,  and,  by  a  sale  of 
the  Tuscarora  street  house,  the  amount  thereof,  less  the  value  of  the 
Hollis  lot,  to  also  apply  upon  his  judgment;  thus  preserving  all  of 
the  rights  which  he  would  have  had  had  not  either  conveyance  been 
made.  Bank  v.  Halsted,  134  N.  Y.  520,  31  N.  E.  Rep.  900.  I  am 
aware  that  it  has  frequently  been  held  that  payments  made  by  a 
fraudulent  vendee  upon  the  purchase  of  property  cannot  recover  the 
same  back,  or  have  the  same  allowed  to  him  in  a  judgment  setting 
aside  a  conveyance  which  was  fraudulent;  that  he,  being  a  guilty 
participant  in  the  fraud,  was  entitled  to  no  relief  from  the  court. 
But  these  decisions  are  founded  upon  the  theory  that  the  rights  of 
the  creditors  would  be  impaired  by  the  allowance  of  suoh  payments. 
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Id  the  oaae  of  Baoik  ir,  Hafated,  supra,  Parker,  J.,  in  delirermg  the 
opinion  of  the  court,  says: 

**If  A.  convey  to  B.  his  farm,  worth  $5,000,  with  Intent  to  defraud  his 
creditors,  B.  paying  him  $1,000  at  the  time  of  the  delivery  of  the  deed,  the 
court.  In  the  decree  setting  aside  the  conveyance,  wiU  refuse  to  grant  him 
relief,  not  as  a  proper  punishment  for  the  ofCecse,  but  because  the  creditors 
liave  an  equity  equal  to  the  value  of  the  property  granted,  which  should  be 
fully  protected  against  him  who  fraudulently  sought  to  despoU  It.  But  for 
the  conveyance  the  entire  property  would  have  been  appUcable  to  the  pay- 
ment of  the  creditors.  By  the  fraud  It  was  put  beyond  the  reach  of  an  exe- 
cution. Because  of  it,  a  court  of  equity  declares  the  deed  void.  And  to  the 
request  pf  B.,  that  he  be  allowed  the  one  thousand  dollars  paid  to  his  fraud- 
ulent grantor,  a  court  of  eqidty  refuses  to  listen,  because  the  equity  of  tha 
creditors  embraces  the  whole  of  the  property,  including,  neoessarlly,  the  in- 
terest represented  by  the  one  thousand  dollars  paid  to  A.;  and  it  cannot  be 
cut  dowTi  or  interfered  with  by  any  payment  constituting  a  part  of  the  fraud- 
ulent transaction.  But  for  the  misconduct  of  B.,  the  creditors,  presumably, 
could  have  reached  the  entire  interest.  Therefore  the  result  of  it  must  be 
borne  by  him,  and  not  by  the  Innocent  party." ' 

The  refusal  to  reimburse  for  moneys  paid,  in  such  a  case,  is  not 
for  the  purpose  of  punishing  a  party  because  of  his  wrongdoing, 
but  is  for  the  purpose  of  preserving  the  rights  of  the  creditors  to  tte 
extent  that  they  would  have  been  had  the  conveyance  not  been 
made. 

In  the  case  of  Loos  v.  Wilkinson,  113  N.  Y.  485,  21  N.  E.  Rep.  392, 
the  action  was  to  set  aside  a  conveyance  of  real  estate  made  by  a 
judgment  debtor  in  fraud  of  the  rights  of  creditors-  In  that  case 
the  grantee  was  a  guilty  participant  in  the  fraud,  and  it  was  so 
adjudged,  yet  it  was  held  he  should  be  protected  for  payments  made 
by  him  to  an  amount  exceeding  f20,000,  for  interest,  taxes,  repairs, 
fees  of  agents,  etc*  In  that  case  the  grantee  had  been  ordered  to 
account  for  rents  received  by  him.  Earl,  J.,  in  delivering  the 
opinion  of  the  court,  says: 

"And  what  dpes  such  an  accounting  mean?  Does  it  mean  that  he  tduJk 
pay  for  more  rent  than  he  has  received,  or  could  have  received;  for  more 
profits  than  he  has  made,  or  could  have  made?  ShaU  he  account  to  the 
creditors  for  more  rents  than  they  could  hav.e  rec^ved  if  they  had  had  pos- 
session of  the  real  estate?  If  the  grant  be  of  a  waste  piece  of  land  whldi 
the  grantee  has  Improved  so  as  to  mal^e  rent  possible,  shaU  he  account  for 
gross  rental  without  any  aUowance  for  his  improvements?  If  the  fraudulent 
convey»mce  be  of  a  vessel,  unseaworthy,  and  the  vendee  makes  her,  by  re- 
pairs, seaworthy,  and  then  charters  her,  sliaU  he  be  required  to  account  ior 
the  gross  charter  money?  Or,  in  the  cases  above  cited,  where  the  fraudulent 
vendoe  of  slaves  was  compelled  to  account  for  their  hire,  would  an  aUowanoe 
for  tholr  maintenance  while  they  were  working  for  hire  have  been  denied? 
To.  answer  these  queries  In  the  affirmative  would,  even  in  a  court  of  equity, 
be  a  wide  departure  from  the  rule  of  compensjition.  It  would  be  spoliation, 
not  justice  or  equity.  A  court  of  equity  does  not  sit  for  punishment  of  crim- 
inals. If  a  fraudulent  gi'antee  has  violated  the  criminal  law,  he  may  be 
prosecuted  and  punished  In  the  criminal  courts.  While  such  a  grantee  wiU 
not  bo  allowed  for  permanent  Improvements  made  upon  the  granted  property 
to  suit  his  fancy,  or  simply  to  promote  his  supposed  Interests,  when  the 
creditors  of  the  prantor  come  Into  a  com!  of  equity,  seeking  to  compel  him  to 
account  for  rents  and  profits,  the  accounting  must  be  upon  equitable  piisd- 
ph's;  and  when  he  has  been  compcUed  to  surrender  the  property  conveyed 
to  him.  and  to  accoimt  for  all  the  profits  he  has  made,  or  could  have  made. 
or  ou^ht  to  have  made,  thei«from»  the  ends  of  justice  have  been  completely 
and  exactly  attained.** 
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It  is  said  that  the  defendant  Lucretia  does  not  come  into  court 
with  clean  hands;  that  she  knew  of  the  fraudulent  intent  of  her 
husband.  She  does  not  come  into  court.  She  is  brought  in  as  a 
defendant,  and  the  plalntiJBF  is  asking  a  judgment  against  her.  The 
question  is,  what  judgment  is  he  entitled  to?  AJs  we  have  shown, 
he  is  entitled  to  be  made  good  for  all  that  he  lost  by  the  fraudulent 
conveyance, — ^fully  that  and  nothing  more.  It  is  not  his  privilege, 
or  that  of  tJiis  court,  to  punish  her,  or  enforce  forfeitures  against 
her,  only  in  so  far  as  to  preserve  the  rights  of  the  plaintiff  as  they 
existed  prior  to  the  conveyance  in  question.  The  lien  of  the  plain- 
tiff's judgments  immediately  attached  to  the  lands  conveyed  by  her 
to  her  husband.  It  was  not  a  payment  to  him  in  money,  that  he 
could  pocket  or  secrete  so  as  to  keep  it  from  his  creditors,  but  was  a 
payment  in  real  property,  which  the  plaintiff  could  seU,  and  apply 
the  proceeds  upon  his  judgments.  The  provision  in  the  judgment 
in  reference  to  the  money  owing  her  by  her  husband  stands  upon  a 
different  footing.  It  was  an  antecedent  debt  While  I  do  not  ques- 
tion the  right  of  a  diligent  creditor  to  secure  the  amount  of  his 
claim  by  judgment,  deed,  or  mortgage,  he  must,  however,  not  be 
guilty  of  wrongdoing  in  procuring  the  same.  If  he  pi-ocures  the 
conveyance  of  the  property  for  his  antecedent  indebtedness,  he  must 
allow  fair  value  therefor,  and  not  unnecessarily  prejudice  the 
rights  of  other  creditors.  He  cannot  join  with  the  grantor  in  a 
scheme  to  defraud  them,  and  still  be  protected  to  the  amount  of  his 
indebtedness.  Stevens  v.  Bronnan,  79  N.  Y.  254.  In  this  particu- 
lar I  think  the  judgment  is  wrong.  The  defendant  Lucretia  should 
be  permitted  to  hold  the  deed  ux)on  the  Tuscarora  street  house  as 
a  security  for  the  simi  of  |1,500,  the  value  of  her  HolUs  house  and 
lot,  and  not  for  the  amount  of  the  antecedent  indebtedness  owing 
from  her  husband  to  her.  The  defendant  Lucretia  has  the  posses- 
sion of  the  Tuscarora  street  house  until  the  same  is  sold,  and 
therefore  has  the  benefit  of  the  rents,  issues,  and  profits  thereof. 
She  should  not,  therefore,  have  interest  on  the  |1,500.  The  judg- 
ment should  be  modified  accordingly,  and  as  modified  affirmed,  with- 
out costs  of  this  appeal  to  either  party. 

LEWIS  and  MACOMBER,  JJ.,  concur, 

DWIGHT,  P.  J.,  (dissenting.)  The  action  was  in  the  nature  of  a 
creditor's  bUl,  to  set  aside  a  deed  of  a  house  and  lot  in  the  village 
of  Addison,  in  Steuben  county,  made  by  the  defendant  Isaac  to 
the  defendant  Lucretia,  his  wife,  as  being  in  fraud  of  creditors. 
The  appeal  is  on  the  judgment  record  alone;  the  appellant  relying 
for  the  facts  of  the  case  upon  the  findings  of  fact  made  by  the 
court,  and  his  contention  being  that  those  findings  are  not  only  in- 
consistent with  the  concluRions  of  law  and  the  directions  for 
judgment,  but  that  they  entitle  the  plaintiff  to  the  judgment  asked 
for  in  this  complaint  After  the  formal  findings  of  indebtedness 
and  insolvency  of  the  defendant  Isaac  June,  the  recovery  of  sev- 
eral judgments  against  him  by  the  plaintiff,  the  return  of  exe- 
cutions thereon  unsatisfied,  and  the  relationship  of  the  defendants, 
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the  court  finds  that  the  transfer  assailed  was  made  in  the  exchange 
of  property  between  the  judgment  debtor  and  his  wife;  that  the 
house  and  lot  known  as  the  "Tuscarora  Street  House,"  conveyed  by 
the  former  to  the  latter,  was  of  the  value  of  about  f3,500,  and  the 
property  conveyed  by  the  wife  to  the  husband,  known  as  the  "HolliB 
House,"  was  of  the  value  of  about  |1,500;  whereas  the  exchange 
was  made  at  a  valuation — agreed  upon  between  the  parties — of  the 
Tuscarora  street  property  at  |3,000,  and  the  Hollis  proi)erty  at 
|2,000,  the  difference  between  those  valuations  being  made  up  to  the 
husband  by  crediting  to  him  an  alleged  indebtedness  from  him  to  his 
wife,  of  a  like  amount,  for  money  loaned,  goods  sold,' and  money  had 
and  received.  The  court  found  that  the  amount  of  such  indebted- 
ness did  not  precisely  appear,  and  the  reference  was  ordered  to  as- 
certain the  same.  But  the  court  also  found,  as  facts,  in  terms,  as 
follows: 

•That  the  said  transfer  was  mnde  by  aald  Isaac  June  to  secure  for  himself 
and  his  family  the  use  and  occupation  of  the  Tuscarora  street  house  and  lot, 
and  to  prevent  his  creditors  from  taking  the  same  to  apply  upon  his  debts, 
and  the  same  was  received  by  Lucretla  June  for  the  purpose  of  securing  the 
said  Tuscarora  street  house  to  her  as  a  residence,  and  obtaining  payment  of  the 
moneys  due  from  Isaac  June  to  her.  That  the  consideration  paid  by  the 
said  liucretla  June  for  the  Tuscarora  street  house  and  lot  was  Inadequate 
and  unfair,  and  that  the  said  Isaac  June  consented  to  receive  said  con- 
sideration for  the  purpose  of  defrauding  his  creditors  out  of  the  amount 
which  the  value  of  the  Tuscarora  street  house  exceeded  the  conslderatioD 
which  was  paid  therefor  by  said  Lucretla  June,  and  that  the  said  Lucretia 
June  was  aware  of  said  Intent" 

And  therefore  the  court  found,  as  conclusions  of  law,  that  the 
plaintiff  was  entitled  to  judgment  setting  aside  the  conveyance  of 
the  Tuscarora  street  house  and  lot  by  the  defendant  Isaac  to  the 
defendant  Lucretia,  "so  far  as  the  same  is  an  obstruction  to  the 
levying  of  executions  to  be  issued  ux)on  his  said  judgments/*  but 
that  the  defendant  Lucretia  was  entitled  to  hold  that  conveyance 
as  security  for  the  actual  value  of  the  Hollis  house  and  lot,  and  the 
amount  of  the  indebtedness  actually  due  from  the  defendant  Isaac 
to  her,  at  the  date  of  the  conveyances;  and  judgment  was  directed 
to  be  entered,  giving  leave  to  the  plaintiff  to  sell  tiie  Tuscarora  street 
house  and  lot  on  his  judgments  against  the  defendant  Isaac,  with 
the  same  force  and  effect  as  if  the  conveyance  to  Lucretia  had  not 
been  made,  but  providing  that  such  sale  should  be  subject  to  the 
lien  of  Lucretia,  as  the  same  should  be  fixed  after  the  coining  in 
of  the  rei)ort  of  the  referee.  An  interlocutory  judgment  was  en- 
tered, accordingly.  A  hearing  was  had  before  the  referee,  and  on 
the  coming  in  of  his  report  the  amount  for  which  the  defendant 
Lucretia  should  hold  the  conveyance  to  her  as  security  was  fixed 
by  the  court  at  the  sum  of  f  2,111.04,  with  interest  from  the  date  of 
the  conveyance;  and  a  final  judgment  was  directed  and  entered 
accordingly.  It  is  from  that  judgment  that  this  appeal  is  taken, 
with  notice  that  with  it  the  interlocuton*  judgment  would  be 
brought  up  for  review. 

Upon  the  case  thus  made,  by  the  findings  of  the  learned  court  at 
special  term,  1  can  have  no  doubt  that  the  contention  of  the  ap- 
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pellant  is  fully  sustained,  to  the  eflPect  that  the  judgment  is  errone- 
ous in  so  far  as  it  adjudges  the  defendant  Lucretia  entitled  to  hold 
the  conveyance  to  her  as  security,  and  gives  her  a  lien  xipon  the 
property  conveyed,  for  the  amount  of  the  consideration  rendered 
by  her  therefor.  That  conclusion  does  violence  to  the  elementary 
principle  that  every  contract,  transfer,  or  transaction  which  is 
vitiated  by  fraud  is  vitiated  altogether;  that  the  leaven  of  fraud 
leavens  the  whole  lump.  Here  is  the  unequivocal  finding  that  the 
conveyance  was  made  with  the  intent  on  the  part  of  the  grantor 
to  defraud  his  creditors,  and  that  the  grantee  was  aware  of  such 
intent.  This  takes  the  case  out  of  the  saving  clause  of  the  statute 
of  fraudulent  conveyances,  which  provides  tiiat  "the  provisions  of 
this  chapter  shall  not  be  construed  in  any  manner  to  affect  or 
impair  the  title'  of  a  purchaser  for  a  valuable  consideration,  unless 
it  shall  appear  that  such  purchaser  had  previous  notice  of  the 
fraudulent  intent  of  his  immediate  grantor,"  etc.  2  Rev.  St-  p.  137, 
§  5;  Birdseye,  p.  1237,  §  23.  The  first  section  of  the  title  pro- 
nounces its  absolute  condemnation  upon  every  conveyance  "made 
with  the  intent  to  •  *  •  defraud  creditors,"  without  any  men- 
tion of  the  intent  with  which  such  conveyance  is  received,  or  of  the 
consideration  paid  therefor;  and  section  5,  supra,  saves  from  such 
condemnation  only  those  conveyances  which  are  made  for  a  valua- 
ble consideration,  and  to  purchasers  who  are  without  notice  of  the 
fraudulent  intent;  so  that  the  statute  itself  makes  a  perfect  case 
against  the  conveyance  in  question.  And  such  is  the  doctrine  of 
all  the  authorities.  Starin  v.  Kelly,  88  N.  Y.  421;  Dewev  v. 
Moyer,  72  N.  Y.  70;  Billings  v.  RusseU,  101  N.  Y.  226,  4  N.  E.  Rep. 
631;  Baldwin  v.  Rhort,  125  N.  Y.  553,  26  N.  E.  Rep.  928;  Van 
Wyck  V.  Baker,  IQ  Hun,  168;  approved  in  Davis  v.  Leopold,  87  N.  Y. 
620;  Baldwin  v.  Short,  54  Hun,  473,  7  N.  Y.  Supp.  717;  Babcock 
v.  Jones,  (Sup.)  17  N.  Y.  Supp.  67. 

The  only  contention  made  by  the  resx)ondents  against  the  applica- 
tion of  the  statute  to  this  case  is  an  attempt  to  lindt  its  ox)eration  to 
cases  in  which  the  grantee  was  not  merely  cognizant  of,  but  an  ac- 
tive participant  in,  the  fraud.  It  is  clear  that  the  limitation  cannot 
be  upheld.  It  has  no  warrant  in  the  statute  itself,  nor  in  any  au- 
thoritative decision.  The  dictum  of  the  commission  of  appe^s  in 
Dudley  v.  Danforth,  61  N.  Y.  626,  which  is  apparently  favorable  to 
such  contention,  was  altogether  obiter,  since  the  referee  in  that  case 
found,  expressly,  that  both  purchase  and  sale  were  made  in  good 
faith,  while  in  Inglehart  v.  Hotel  Co.,  109  N.  Y.  462,  17  N.  E.  Rep. 
358,  the  referee  not  only  did  not  find,  but  refused,  on  request,  to 
find,  fraud,  either  in  fact  or  in  law.  The  case  of  Boyd  v.  Dunlap, 
1  Johns.  Ch.  478,  which  affords  an  early  precedent  for  the  relief 
granted  by  the  judgment  appealed  from,  was  one  in  which  the  chan- 
cellor held  the  conveyance  assailed  not  fraudulent,  either  actually 
or  constructively,  but  only  given  under  suspicious  and  inequitable 
circumstances.     See  Bigelow  v.  Ayrault,  46  Barb.  143. 

But  it  is  quite  unnecessary  to  discuss  the  question,  here,  whether 
the  fact  of  knowledge  by  the  grantee  of  the  fraud  intended  by  the 
i^rantor  is  sufficient  to  avoid  the  conveyance  in  toto,  without  a  find- 
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Ing  of  active  participation  in  the  frand,  because  such  partidpation 
is  clearly  made  oat  hj  the  findings  in  this  case.  The  fraud,  as 
found,  consisted  chiefly  of  a  fictitious  valuation  of  the  two  properties 
for  the  purposes  of  the  exchange;  and  in  this  false  valuation  the 
court  finds  that  the  defendant  Lucretia  participated  with  knowl- 
edge that  the  purpose  of  it  was  to  defraud  the  creditors  of  her  hus- 
band out  of  the  amount  by  which  the  relative  value  of  the  property 
conveyed  by  her  was  thereby  enhanced.  Moreover,  she  was  the 
beneficiary,  and  the  sole  direct  beneficiary,  of  the  fraud.  She  was  to 
have  the  benefit  of  every  dollar  fraudulently  withheld  from  the  credit- 
ors of  her  husband.  The  Tuscarora  street  property  was  to  come  into 
her  hands  for  a  consideration  of  f  1,000  less  than  its  true  value,  as 
known  to  her,  and,  as  she  knew,  for  the  purpose  of  fraudulently  de- 
feating the  remedy  of  her  husband's  creditors  by  that  amount. 
Clearly,  when  she  became  a  party  to  the  fictitious  valuation  of  the 
properties  transferred,  and  a  party  to  the  exchange  based  upon  the 
fictitious  valuations,  with  knowledge  of  the  fraudulent  purpose  of 
both,  die  became  a  party  to  the  fraud,  and  amenable  to  its  conse- 
quences. In  my  opinion,  the  judgment  should  be  modified  by  strik- 
ing out  the  provision  for  security  and  a  lien,  in  favor  of  the  defendant 
Lucretia,  upon  the  property  conveyed  to  her,  and  inserting  a  provi- 
sion for  the  applictation  of  the  entire  proceeds  of  the  sale  of  the  Tus- 
carora street  property,  or  so  much  thereof  as  may  be  necessary,  to  the 
payment  and  satisfaction  of  the  executions  to  be  issued  on  the  plain- 
tiff's judgments;  also,  by  striking  out  the  provision  for  costs  in 
favor  of  the  defendant  Lucretia,  and  substituting  therefor  a  provi- 
sion for  costs  in  favor  of  the  plaintiff,  against  hotb,  defendants. 


LOWBNTHAL  v.  LOWBNTHAL. 
(Supreme  Ccmrt*  General  Term,  Fifth  Department   April  IB,  1883^) 

AinCONY— CONDITIOK— JlTRT  TRIAL. 

Where,  in  an  action  by  a  husband  for  diyorce  on  the  gronnd  of  adulterj, 
the  court  grants  the  wife  temporary  alimony,  it  Is  error  to  make  sach  ali- 
mony conditional  on  her  waiving  her  right  to  a  Jury  trial,  though  nnder 
Code  Civil  Proc  §  1769,  the  granting  of  temporary  alimony  Is  discre> 
tlonary  with  the  trial  court  Slgel  v.  Slgel,  (Super.  N.  Y.)  19  N.  Y.  Supp. 
906,  disapproved. 

Appeal  from  special  term,  Monroe  county. 

Action  by  George  Lowentlial  against  Maria  Elizabeth.  Lowenthal 
for  divorce.  Defendant  asked  for  temporary  alimony,  and  the  re- 
quest was  granted  upon  condition  that  she  consent  to  an  immediate 
trial  before  the  court  or  a  referee.     Defendant  appeals*    Reversed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MAGOMBEB^  and 
HAIGHT,  JJ. 

J.  &  Q.  Van  Voorhis,  for  appellant 
David  Hays,  for  respondent. 

HAIGHT,  J.  This  action  was  brought  to  procnre  an  absolute 
divorce  on  the  ground  of  adultery.     The  parties  had  been  living 
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together  in  the  plaintiff's  house.  After  the  action  was  commenced, 
the  plaintiff  absented  himself,  leaving  the  defendant  and  their 
three  children  in  the  house,  and  for  a  time  he  continued  to  furnisli 
them  with  the  necessary  money  for  their  support.  The  defendant 
made  a  motion  for  alimony  and  counsel  fee.  The  motion  for  ali- 
mony was  denied,  on  the  condition  that  the  defendant  continue  to 
reside  with  her  children  in  the  plaintiff's  house,  and  lie  continue  to 
support  her  and  the  children  therein,  but  with  leave  to  the  defend- 
ant to  renew  the  motion  at  any  time  in  case  the  plaintiff  should  fail 
so  to  provide  for  her;  and,  if  the  defendant  should  elect  to  reside  else- 
where than  in  the  plaintiff's  house,  and  apart  from  her  children, 
then,  and  in  that  case,  the  plaintiff  should  pay  her  six  dollars  per 
week  for  her  maintenance  during  the  pendency  of  the  action.  It 
was  further  ordered  that  the  plaintiff  should  pay  to  the  defendant, 
or  her  attorney,  a  counsel  fee  of  f  100  in  case  the  defendant  should 
consent  to  a  trial  at  once  before  a  referee  or  the  court;  but,  in 
case  she  does  not  so  consent,  the  plaintiff  should  pay  to  the  defend- 
ant the  sum  of  $50  counsel  fee.  Subsequently  the  plaintiff  removed 
his  children  from  the  house,  and  from  lie  custody  of  the  defendant, 
and  then  ceased  to  supply  her  with  money  for  her  support  and  main- 
tenance. A  second  motion  was  then  made  on  her  behalf  for  ali- 
mony, which  resulted  in  an  order  that  the  ^plaintiff  pay  her  six  dol- 
lars a  week,  commencing  October  7, 1892,  "provided  and  on  condition 
that  the  defendant  file  and  serve  on  plaintiff's  attorney,  before  the 
first  day  for  serving  notice  of  trial  for  December,  1892,  (equity 
term,)  a  stipulation  waiving  trial  by  jury,  and  consenting  to  trial 
before  the  court  at  an  equity  term  or  before  referee,  if  both  parties 
consent  to  a  reference.  In  default  of  such  stipulation,  this  motion 
for  alimony  is  denied."  It  is  from  the  condition  so  imposed  this 
appeal  is  taken. 

Section  1769  of  the  CJode  of  Civil  Procedure  provides  that,  when 
an  action  is  brought  to  obtain  a  divorce  or  for  separation,  "the  court 
may,  in  its  discretion,  during  the  pendency  thereof,  from  time  to 
time  make  and  modify  an  order  or  orders  requiring  the  husband  to 
pay  any  sum  or  sums  of  money  necessary  to  enable  the  wife  to 
carry  on  or  defend  the  action,  or  to  provide  suitably  for  the  educa- 
tion and  maintenance  of  the  children  of  the  marriage,  or  for  the 
support. of  the  wife,  having  regard  to  the  circumstances  of  the  re- 
spective parties."  It  will  thus  be  seen  that,  by  the  express  pro- 
visions of  the  Ck)de,  alimony  pending  the  trial  is  discretionary. 
Ordinarily  the  general  term  will  not  interfere  with  purely  discretion- 
ary orders;  but  where  there  has  been  a  palpable  abuse  of  the  dis- 
cretion vested  in  the  court  at  special  term,  or  where  it  has  been 
controlled  by  improper  considerations,  the  general  term  will  review 
the  order.  Insurance  Co.  v.  Toralinson,  58  N.  Y.  215;  Doucflass  v. 
Haberstro,  82  N.  Y.  572;  People  v.  Globe  Mut.  Ins.  Co.,  27  Hun, 
539.  The  court,  as  we  have  seen,  awarded  alimony,  thus  adjudg- 
ing that  it  was  a  proper  case,  but  it  imposed  a  condition  that 
the  defendant  should  stipulate  to  waive  the  riaht  of  a  trial  by 
jury,  etc.  The  reason  for  imposing  this  condition  we  are  told 
is  that  in  the  county  in  which  the  venue  is  laid  it  will  take  nearly 
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a  year  to  reach  the  case  on  the  circnit  calendar.  The  right  to  a 
trial  by  jury  of  the  question  of  adultery,  when  put  in  issue,  has 
existed  ever  since  the  power  was  given  to  the  courts  of  this  state 
to  grant  divorces.  This  power  was  transferred  from  the  legisla- 
ture to  the  court  of  chancery  by  the  Laws  of  1787,  (chapter  69,)  and 
was  continued  in  the  revision  of  the  statutes.  2  Rev.  St.  p.  145,  § 
40;  Batzel  v.  Batzel,  42  N.  Y.  Super.  Ct.  561;  Conderman  v. 
Conderman,  44  Hun,  181.  The  right  to  such  a  trial  existed  at 
the  time  of  the  adoption  of  the  constitution  of  1846,  and  is  therefore 
continued  by  the  provision:  "The  trial  by  jury  in  all  cases  in  whkdi 
it  has  been  heretofore  used  shall  remain  inviolate  forever."  This 
right  is  also  preserved  by  the  Code.  Code  Civil  Proc.  §  1757.  T«n- 
porary  alimony,  although  discretionary,  is,  under  the  practice  of 
our  courts,  granted  in  proper  cases.  If  the  courts  can  properly 
impose  a  condition  of  the  nature  of  this  appealed  from,  it  foUows 
that,  in  counties  where  there  is  an  accumulation  of  work  in.  the 
circuits,  wives  in  divorce  cases  may  be  deprived  either  of  their 
right  to  alimony  or  of  their  constitutional  ri^t  to  a  trial  by  jxuy, 
while  in  other  counties  their  right  to  both  is  still  preserved  to 
them.  We  cannot  sanction  such  a  practice  as  just  and  equitable. 
It  introduces  a  species  qt  coercion  which  ought  not  to  be  tolerated. 
If  the  defendant  is  guilty  of  misconduct,  or  improperly  delays  the 
trial,  the  court  may  deprive  her  of  alimony;  but,  if  her  only  fault 
is  that  she  resides  in  a  county  where  the  courts  are  behind  with 
their  work,  she  ought  not  to  be  punished  therefor  by  either  beinj^ 
deprived  of  her  support  or  of  her  right  to  a  trial  in  the  fomm 
secured  to  her  by  the  constitution.  Our  attention  has  been  called 
to  the  case  of  Sigel  v.  Sigel,  (Super.  N.  Y.)  19  N.  Y.  Supp.  906;  but^ 
in  so  far*  as  that  case  is  in  conflict  with  the  views  above  expressed, 
we  think  it  ought  not  to  be  followed.  So  much  of  the  order  as  is 
appealed  from  should  be  reversed.,  with  JIO  costs  and  diBburse- 
ments.    All  concur. 


NOONAN  V.  NEW  YORK.  L.  B.  ft  W.  R.  00. 
(Supreme  Court,  General  Term,  I^th  Department    April  13,  18S)3.) 

1.  Costs— Stat  op  Proceedino  to  Entorcb  Payment. 

Where  a  pl;iliitl£f  who  has  been  nonsuited  brini^  a  second  suit  on  thc^ 
same  cause  of  action,  It  is  proper  to  order  the  second  suit  stayed  till  pay- 
ment of  the  costs  and  disbursements  of  the  first  suit 

2,  Same— Renewal  of  Motion. 

Where  a  motion  for  such  stay  Is  denied  because  the  first  suit  has  not 
been  terminated  by  a  final  judgment,  the  subsequent  entry  of  final  judg- 
ment in  the  first  suit  makes  such  a  change  in  the  situation  of  the  iMurtlea 
as  to  justify  a  renewal  of  the  motion  without  leave  of  court 

Appeal  from  special  term,  Erie  county. 

Action  by  Mary  Ann  Noonan,  as  administratrix  of  William  Noo- 
nan,  Jr.,  deceased,  against  the  New  York,  Lake  Erie  &  Westom 
Bailroad  Company.  Plaintiff  appeals  from  an  order  staying  pro- 
ceedings until  payment  of  the  costs  and  disbursements  of  a  former* 
action  between  the  same  parties.    Affirmed. 


Digitized  by 


Google 


Sup.  Ct]      NOONAN  V.   NEW  YORK,  L.  E.  &   W.  B.  CO.  861 

For  former  report  see  18  N.  Y.  Supp.  374. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MAOOMBEB^  and 
HAIGHT,  JJ. 

M.  Fillmore  Brown,  for  appellant 
Oeorge  F.  BrowneU,  for  respondent 

HAIGHT,  J.  In  March,  1890,  the  plaintiff  commenced  an  action 
in  the  supreme  court,  Genesee  county,  against  tlie  defendant  to 
recover  the  damages  which  she  had  sustained  by  reason  of  the 
death  of  her  son,  occasioned  by  the  alleged  negligence  of  the  de- 
fendant Issue  was  joined  in  the  action,  and  in  November,  1891, 
it  was  brought  to  trial  before  the  Honorable  Henry  A.  Childs  and 
a  jury,  at  the  Gtenesee  circuit,  which  trial  resulted  in  a  nonsuit. 
An  order  was  thereupon  made,  giving  the  plaintiff  90  days  to  make 
a  case  and  exceptions,  and  that  the  motion  for  a  new  trial  be 
heard  at  the  general  term  in  the  first  instance,  and  that  all  pro- 
ceedings be  in  the  mean  time  stayed.  On  the  14th  day  of  October, 
1891,  a  case  containing  exceptions  w^s  made,  settled,  signed,  and 
ordered  to  be  filed.  On  the  same  day  the  order  du*ecting  the  mo- 
tion to  be  heard  in  the  first  instance  at  the  general  term  was  va- 
cated, so  as  to  allow  the  motion  for  a  new  trial  to  be  made  at  the 
special  term.  The  plaintiff  did  not  file  a  case  and  exceptions  as 
flnequired,  but  on  the  18th  day  of  October  thereafter  served  a  no- 
tice upon  the  defendant  that  the  plaintiff  had  abandoned  her  case 
and  exceptions,  and  that  an  order  without  notice  might  be  entered 
to  that  effect.  On  the  28th  day  of  October  this  action  was  com- 
menced, in  which  the  plaintiff  seeks  to  recover  damages  for  the 
death  of  her  son,  alleged  to  have  resulted  from  the  negligence  of 
the  defendant  Thereupon  the  defendant  noticed  two  motions  for 
hearing  at  the  Erie  special  term, — one  in  the  first  action,  to  compel 
the  plaintiff  to  file  the  case  and  exceptions  as  settled;  and  the  other 
In  this  action,  asking  that  all  the  proceedings  on  the  part  of  the 
plaintiff  be  stayed  until  the  costs  and  disbursements  in  the  first  ac- 
tion should  be  paid.  Both  motions  were  argued  at  the  same  time.  The 
motion  in  the  first  action  was  granted,  and  the  plaintiff  was  ordered 
to  file  the  case  and  exceptions  within  five  days;  and  the  motion 
In  the  second  action  was  denied,  with  JIO  costs  of  motion.  There- 
upon the  plaintiff  appealed  to  the  general  term  from  the  order  made 
in  the  first  action,  and  the  court  reversed  the  order  of  the  special 
term,  and  denied  the  motion.  The  defendant  then  entered  final 
judgment  in  the  first  action,  and  taxed  its  bill  of  costs,  and  then 
noticed  this  motion  for  hearing,  based  upon  all  of  the  pai)ers  and 
proceedings  in  the  action. 

The  general  rule  is  that  a  motion  once  denied  at  a  special  term 
cannot  be  renewed  and  heard  by  another  special  term,  unless  by 
the  terms  of  the  order  it  appears  that  the  motion  was  denied  on 
flome  technical  reason,  not  affecting  the  merits,  or  leave  is  granted 
to  renew  the  motion.  Jay  v.  De  Groot,  2  Hun,  205;  Seaman  v.  Mc- 
Revnolds,  52  N.  Y.  Super.  Ct.  543;  Dunn  v.  Meserole,  5  Dalv, 
434;  Taloott  v,  Bumstioe,  13  N.  Y.  St.  Rep.  552;  Klumpp  v.  Gard- 
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ner,  14  Hun,  516.  But  Uiis  rule  has  exceptiona.  Wheie  new  and 
different  facts  have  arisen,  a  motion  may  be  renewed  without  con- 
sent. Smith  V.  ZalinsM,  94  N.  Y.  519,  524;  Goddard  y.  Stiles,  99 
N  .  Y.  640.  The  question,  then,  is  as  to  whetirer  the  motion  is  baaed 
upon  a  new  and  additional  state  of  facts.  It  will  be  remembered 
that  the  first  motion  for  a  stay  was  made  in  connection  and  at  the 
same  time  with  the  motion"  directing  the  plaintiff  to  file  the  case 
and  exceptions  that  had  been  settled  in  the  former  action.  At 
that  time  the  former  action  was  pending,  and  no  judgment  had 
been  entered  therein.  The  order  of  the  special  term  seems  to  have 
been  made  uiK>n  the  theory  that  the  plaintiff's  right  to  review  or 
to  move  for  a  new  trial  could  not  be  terminated  by  notice,  and  that 
it  was  her,  duty  to  proceed  thereon,  and  that  the  case  was  still 
pending  undetennined.  That  being  the  case,  the  motion  in  this 
action  could  not  well  preyail,  and  was  therefore  deuied.  On  the 
review  in  the  general  term  the  order  of  the  special  term  was  re- 
versed. By  such  reversal  the  coiurt,  in  effect,  held  that  the  plain- 
tifPs  riglit  to  move  for  a  new  trial  was  abandoned  by  her  notice 
to  that  effect,  and  that  the  defendant  could  enter  final  judgment 
upon  the  nonsuit.  After  the  decision  of  the  general  term  tlie  de- 
fendant entered  its  judgment,  and  taxed  its  bill  of  costs,  and  then 
renewed  the  motion  setting  forth  the  proceedings  in  the  general 
term,  the  entry  of  final  judgment,  etc.,  as  additional  facts.  As  we 
have  seen,  the  motion  was  based  upon  all  the  papers  in  the  action, 
including  those  of  the  form^  motion,  and  of  the  order  entered  there- 
on. The  special  tarm  was  thus  apprised  of  all  of  the  proceedings, 
and  of  the  former  motion,  and  of  the  disposition  that  had  been  made 
thereof;  and  it  appears  to  us  that  the  new  facts  stated  materially 
and  substantially  change  the  situation  of  the  parties  from  that  ex- 
isting at  the  time  the  former  motion  was  made.  At  that  time  the 
former  action  was  pending  undetermined.  At  the  time  of  mak- 
ing this  motion  the  former  action  had  been  terminated  by  final 
judgment,  and  the  costs  had  been  taxed  thereon.  The  complaints 
in  the  two  actions  differ  some  as  to  phraseology,  and  as  to  the 
grounds  upon  which  negligence  is  charged.  The  gist  of  the  action 
as  alleged  in  each  complaint  is,  however,  in  sul»tance  the  same 
We  do  not  regard  the  question  discussed  in  reference  to  the  election 
of  remedies  as  having  any  bearing  upon  the  motion.  The  order 
should  be  affirmed,  with  |10  costs  and  disbursementa    All  concnr. 


THOMAS  V.  FULLER  et  aL 
(Supreme  Court,  Goneral  Term,  Fifth  Department.    April  18,  189S.) 

1.  Rbvibw  on  Appbaii— Refbree'b  Report. 

In  review  of  a  Judgment  rendered  on  a  referee's  report,  the  oonclusloos 
of  law  in  the  report  may,  in  support  of  the  judgment,  be  treated  lui 
findings  of  fact. 

2.  Gift  Inter  Vivos— Evidence. 

A  mortgagee  handed  the  mortgage  note  to  the  mortgagor,  who  was  the 
stepmother  of  his  granddaughter,  telling  her  to  do  what  she  pleai<ed  wttli 
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it,  that  It  was  hen.    Hdd^  that  then  was  a  mild  gift  of  the  note  t<»  the 
mortgagor. 
8.  8amb — Relbasjb — ^Intbht. 

Such  gift  exHTigniahed  the  mortgage,  ereii  tboagh  the  mortgagor  did 
not  so  understand  the  transaction,  since  her  understanding  of  it  does  not 
affect  the  intent  of  the  mortgagee. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Carrie  A  Thomas,  aa  executrix  of  Oalvin  Baker,  de- 
eeased,  against  Alice  Peck  Fuller  and  Marvin  Fuller.  Defendants 
obtained  judgment    Plaintiff  appeals.    Affirmed. 

Arjrued  before  DWIGHT,  P.  J.,  and  LEWIS^  MA(X)MBEB^  and 
HAIGHT,  JJ. 

Irving  M,  Thompson,  for  appeUant 
John  Cunneen,  for  respondents. 

HAIQHT,  J.  This  action  was  brought  to  foreclose  a  mortgage 
given  by  the  defendant  Alice  Peck  Fuller  to  Calvin  Bakar  in  his 
lifetime.  The  defense  interposed  is  that  the  mortgage  has  been 
canceled  hj  a  gift  of  Baker  to  the  defendant  Alice  ci  tiie  indebted- 
ness wliich  the  mortgage  was  given  to  secure.  Baker  died  on  the 
20th  day  of  March,  1889,  leaving  a  last  will  and  testament,  which 
hais  been  duly  proved  and  admitted  to  probate.  On  the  15th 
day  of  August,  1880,  Horace  Peck  borrowed  of  Baker  the  sum 
of  f  500,  for  which  he  gave  his  promissory  note,  payable  on  the 
1st  day  of  November,  1891.  On  January  15,  1886,  Horace  Peck 
conveyed  to  the  defendant  Alice  Peck  Fuller,  his  daughter,  about 
100  acres  of  land  in  the  tov^n  of  Clarendon,  in  the  county  of  Orleans, 
containing  a  covenant  that  she,  as  part  of  the  consideration  for 
the  premises,  should  pay  the  amount  of  the  prcmiissory  note  given 
by  him  to  Baker.  The  deed  was  delirered  to  and  accepted  by  her; 
and  on  the  7th  day  of  October  thereafter  she  executed  and  delivered 
to  Baker  the  mortgage  in  suit  upon  the  real  estate  m  conveyed  to 
her,  conditioned  as  follows: 

*Thi8  grant  is  Intended  as  a  security  for  the  payment  of  live  Irandred  d<rt- 
lars,  whl<^h  Horace  Peck,  of  Clarendon,  N.  Y.,  owes  the  party  of  the  second 
part,  and  fpr  which  he  holds  the  note  of  said  Horace  Pedc  dated  August  15, 
1880,  or  BO  much  of  said  amount  as  now  remains  unpaid,  to  be  paid  In  annual 
InstaUments  of  fifty  dollars,  with  Interest  on  aU  principal  unpaid.*' 

The  defendant  Marvin  Fuller  married  for  his  first  wife  the  daugh- 
ter of  the  said  Calvin  Baker,  who  died  19  years  ago,  leaTing  one 
daughter  surviving.  That  subsequently  the  defendant  Marvin  mar^ 
ried  the  defendant  Alice;  and  his  daughter  by  his  first  wife  has 
ever  since  continued  to  live  in  his  family,  and  to  be  cared  for  by 
the  defendant  Alice.  The  referee  has  found  as  facts  "that  in  the 
fall  of  1888  the  said  Baker  called  upon  the  said  Alice  Peck  Fuller, 
at  her  house  in  the  town  of  Clarendon,  and  taking  out  his  pocket- 
book,  and  taking  therefrom  the  promissory  note  given  by  said 
Horace  Peck  as  aforesaid,  he  handed  the  same  to  her,  saying,  ^There 
is  the  note.'  That  she  then  inquired,  What  shall  I  do  with  it? 
That  said  Baker  replied:  T>o  what  you  are  a  mind  to  with  it  It 
is  yours*'    That  he  thereupon  left  the  house,  leaving  the  note  with 
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her."  And,  as  a  condnslon  of  law,  the  referee  found  ^'that  in  and 
by  what  occurred  between  said  Baker  and  the  said  Alice  Peck 
Fuller,  as  hereinabove  set  forth,  the  said  Baker  intended  and  de- 
signed to,  and  that  the  same  did,  constitute  a  valid  gift  and  de- 
livery of  said  note  to  the  said  Alice..  That  she  thereupon  became 
the  owner  thereof;  and-  that  such  gift  and  delivery  extinguished 
and  satisfied  said  mortgage  to  foreclose  which  this  action  was  com- 
menced;" and  concluded  by  ordering  the  complaint  dismissed. 

A  criticism  has  been  made  upon  the  report  of  the  referee,  to  the 
effect  that  he  has  not  found  as  a  fact  that  there  was  an  inten- 
tional gift  of  the  note  by  Baker  to  Alice.  True,  no  such  finding 
appears  among  the  facts,  but  it  does  appear  in  his  conclusions  of 
law;  and,  on  review,  in  support  of  the  judgment,  it  is  our  duty  to 
treat  these  conclusions  as  facts  found.  In  re  Clark,  119  N.  T.  427, 
23  N.  E.  Bep.  1052. 

Does  the  evidence  support  the  findings?    This  question  is  impor- 
tant, and  calls  for  a  careful  examination  of  the  evidence.    The 
fact  that  Baker  handed  the  note  to  the  defendant  Alice,  and  told 
her  that  it  was  hers,  is  not  disputed.    The  note  was  in  her  pos- 
session, and  was  by  her  produced  upon  the  trial,  with  the  word 
^Taid"  written  across  its  face.    Her  own  version  of  the  transaction 
is  that  Baker  handed  her  the  note,  and  she  said  to  him,  ''What 
shall  I  do  with  it?''    And  he  replied:  **What  you  are  a  mind  to. 
It  is  yours."    Adda  A.  Fuller,  her  daughter,  testified  that  Baker 
came  to  their  house  the  fall  before  he  died;  that  he  sat  down  a 
few  minutes,  and  then  moved  his  chair  over  near  her  mother,  and 
took  out  his  pocketbook,  which  had  several  papers  in  it,  and  looked 
them  over,  and  then  handed  the  note  to  her  mother.    She  said, 
"What  shall  I  do  with  it?"    He  said:  'Do  what  you  are  a  mind  to 
with  it    It  is  yours,  and  I  have  no  doubt  you  will  do  what  is  righf 
Other  evidence  was  given  tending  to  show  that  Baker  usually  vis- 
ited the  Fullers  three  or  four  times  a  week;  that  his  visits  were 
quite  regular;  that  he  was  on  friendly  terms  with  them,  and  often 
spoke  to  others  of  the  kindness  of  the  defendant  Alice  to  his  grand- 
daughter.   It  further  apx)ears  that  he  had  made  presents  to  his  other 
children.    We  are  aware  that  there  is  force  in  the  suggestion  that, 
had  he  intended  to  give  her  the  note,  he  would  have  executed  a 
discharge  of  the  mortgage,  the  same  as  he  had  done  when  he  made 
a  present  to  his  daughter  Mrs.  Thomas.    But  the  fact  exists  that  he 
handed  Alice  the  note  under  the  circumstances  related.    It  was  not 
hers.     She  was  not  entitled  to  the  custody  of  it;  and  nothing  was 
said  indicating  that  he  left  it  with  her  in  trust,  or  for  safe-keeping. 
But,  instead,  he  told  her  it  was  hers,  to  do  with  it  what  she  had 
a  mind  to;  and,  as  one  witness  states,  he  further  remarked  that 
he  had  no  doubt  but  that  she  would  do  what  was  right.    This  ex- 
pression strongly  sustains  the  conclusion  of  the  referee.    It  not  only 
indicates  confidence  in  her,  but  it  also  shows  that  she  was  expected 
to  make  a  right  use  of  that  which  he  had  just  bestowed  upon  ber 
We  are  aware  that  gifts  are  not  usual  among  the  ordinary  business 
transactions  were  valuable  considerations  move  the  parties,  and  that 
they  are  frequently  induced  by  sentiment  or  affection.     A  gift  must 
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be  proved  like  any  other  fact,  and  the  evidence  must  be  clear  and 
convincing.  But,  as  we  have  stated,  there  is  no  conflict  in  the  ev- 
idence as  to  what  took  place  on  the  delivery  of  the  note  to  Alice. 
The  contention  only  arises  as  to  the  inferences  to  be  drawn  there- 
from. The  conclusion  reached  by  the  referee  appears  to  us  to  be 
natural  and  logical,  such  as  the  ordinary  mind  would  reach  upon 
the  facts.  If  Baker  did  not  intend  the  note  as  a  gift,  what  did  he 
intend?  Upon  this  question  the  evidence  is  silent,  and  we  are  left 
to  guess  and  conjecture  as  to  the  motives  that  actuated  him,  with- 
out the  aid  of  an  explanation  or  a  reason  given.  Under  these  cir- 
cumstances, we  are  inclined  to  the  opinion  that  the  inference  is 
permissible  that  Baker  intended  to  give  the  defendant  Alice  the  note. 

It  is  claimed  that,  even  though  there  was  a  gift  of  the  note,  it  did 
not  operate  to  satisfy  or  extinguish  the  mortgage,  to  foreclose  which 
this  action  was  brought.  Horace  Peck  was  the  maker  of  this 
note,  and  was  the  principal  debtor.  When  he  conveyed  his  farm 
to  Alice,  containing  the  covenant  alluded  to,  and  she  accepted  the 
same,  she  became  obligated  to  pay  it.  Peck  still  remained  liable  to 
Baker  for  the  indebtedness  which  was  evidenced  by  the  note.  She 
also  became  liable,  which  was  evidenced  by  the  note  and  the  cove- 
nant in  her  deed.  The  mortgage  in  suit  was  given  by  her  to  se- 
cure her  own  indebtedness.  Whether  the  acceptance  of  the  mort- 
gage by  Baker  operated  to  discharge  Peck  from  liability  on  the 
note  it  is  not  necessary  now  to  determine.  The  mortgage  created 
no  indebtedness  on  the  part  of  Alice  other  than  her  undertaking  to 
pay  the  note.  The  note  only  was  to  be  paid.  If  it  was  given  up, 
or  ceased  to  exist,  then  tiiere  was  nothing  to  be  paid.  The  note 
and  the  mortgage  must  be  read  and  considered  together  in  order 
to  fix  her  liability;  and  without  the  note  no  liability  on  her  part 
could  be  established.  We  think  it  therefore  apparent  that  a  dis- 
charge of  the  note  would  also  operate  to  satisfy  and  extinguish  the 
mortgage.  It  is  said  that  the  defendant  Alice  did  not  understand 
that  the  gift  of  the  note  to  her  operated  to  extinguish  the  mortgage. 
It  appears  that  this  was  so  until  she  obtained  legal  advice;  but  it 
is  not  apparent  how  her  understanding  or  want  of  knowledge  as  to 
the  effect  of  the  transaction  varies  or  changes  the  intent  of  Baker. 

The  judgment  should  be  afBrmed,  with  costs.    All  concur. 


(67  Hun,  538.) 

PEOPLE  ex  rel  DUNTZ  v.  COON. 

(Supreme  Court,  General  Term.  Third  Department.     February  15, 189a) 

HousB  OP  Refuge— Commitment  of  •* Common  Prostitutes." 

Laws  1881,  c.  1S7,  as  amendc^d  by  Laws  1887,  c.  17,  establishing  tho 
houso  of  refuge  for  women,  and  providin;^  that  ''Justices  of  the  peace, 
police  justices,  and  other  magistrates  and  courts,  ♦  *  ♦  may  sentence 
and  commit  all  females  between  the  ages  of  15  and  30  years,  who  have 
been  convicted  of  petit  larceny,  habitual  drunkenness,  of  being  common 
prostitutes,  frequenters  of  disorderly  houses,  or  houses  of  prostitution," 
to  such  institution  for  a  term  of  notmorethan  5  years,  unless  sooner  dis- 
charged therefrom  by  the  board  of  managers,  was  Intended  as  an  In- 
dependent act,  and  Is  not  to  be  construed  In  conjunction  with  the  Penal 
v.22N.Y.8.no.8 — 55  *  ^  t 

Digitized  by  VjOOQIC 


$66  KEW  YORK  SUPPLEMENT ,  vol.  22.  [Sup.  Ct. 

Code  and  Code  of  Criminal  Procedure;  and  therefore  a  justice  may  con- 
vict and  sentence  such  a  female  simply  as  "a  common  prostitute/'  though 
no  sucli  crime  is  specified  in  the  Codes,  the  only  class  of  prostitutes  men- 
tioned being  (Code  Crim.  Proc.  §  887)  "a  common  prostitute,  who  has  uo 
lawful  employment  whereby  to  maintain  herself." 
^  Same. 

Tiie  fact  that  the  act  does  not  in  terms  enumerate  the  acts  which  shall 
constitute  a  female  "a  common  prostitute"  is  immateiial,  as  the  term  is 
so  well  understood,  in  a  legal  sense,  that  a  definition  is  unnecessary. 

8.  Same— Constitutional  Law. 

The  act  is  not  unconstitutional,  as  preventing  the  governor  from  exer- 
cising the  constitutional  power  of  pardon,  as  It  does  not  expressly,  or  by 
implication,  interfere  with  such  power. 

4  Bamb. 

Nur  is  the  act  unconstitutional  because.  In  allowing  the  commltmoit  to 
such  Institution  of  females  between  the  age  of  15  and  30  year^  convlctet! 
of  a  misdemeanor,  it  provides  a  longer  term.,  and  a  different  place  of  con- 
Unement,  than  for  females  over  that  age,  whose  pmilshment  for  the  sam«» 
offense  is  a  fine,  or  imprisonment  for  one  year  Jn  the  state  prtaon,  or 
both,  as  the  legislature  has  the  tight  to  make  such  distlnctioii* 

0.  Sake. 

The  act  Is  not  in  violation  of  Const  U.  S.  Amend.  14,  providbig  that 
**no  state  shall  make  or  enforce  any  law  nor  deny  to  any  persons  within  !t«; 
jurisdiction  the  equal  protection  of  its  laws,"  since  it  applies  e<iial]j  to  alt 
females  between  the  ages  specified. 

6.  Same— Record  ov  Conviction  and  Commitment— Subplusaoil 

The  fact  that  the  record  of  conviction  of  a  female,  of  bebig  a  oommon 
prostitute,  and  tlie  commitment  to  the  House  of  Refuge,  recite  that  she 
was  convicted  of  being  a  common  ]>rostitute,  "and  associating  with  dis- 
reputable people,"  does  not  render  her  commitment  and  detention  unlaw- 
ful, as  the  words  quoted  may  be  rejected  as  surplusage. 

Appeal  from  order  of  Columbia  county  judge. 

Petition  by  Mark  Duntz,  for  and  on  behalf  of  Nellie  Victory,  for 
af  TVTit  of  habeas  corpus  to  inquire  into  the  cause  of  her  detention 
and  imprisoiunent  in  the  house  of  refuge  for  women*  From  an  or- 
der dismissing  the  writ,  and  remanding  the  prisoner,  relator  apx)eal8. 
Affirmed. 

The  opinion  of  CJounty  Judge  Cady  was  as  follows: 

Ou  May  2,  1881,  the  lejrislature  enacted  chapter  187  of  the  Laws  of  that 
year,  entitled  "An  act  to  provide  for  the  establishment  of  a  house  of  refug3 
for  women."  Section  1  thereof  provided  that  **there  shaU  be  estahlished  in 
this  state  a  house  of  correction  for  women,  to  be  located  at  some  point  with- 
in the  state,  outside  of  the  coxmties  of  New  York  and  Kings,  to  be  known  as 
the  *House  of  Refuge  for  Women.* " 

Section  8  of  the  act  provided  that  "when  and  so  soon  as  the  said  house  of 
refuge  is  ready  for  the  reception  of  inmates,  and  aU  the  peqnirements  of  sec- 
tion 7  of  this  act  have  been  fully  compiled  with,  aU  justices  of  thi-  peace. 
poUce  justices,  and  other  magistrates  and  coui'ts  of  the  counties  within  the 
limits  aforesaid,  any  law  to  the  contrary  notwithstanding,  may  sentence  and 
commit  all  females  between  the  ages  of  fifteen  and  thirty  years,  who  have 
boon  convicted  of  petit  larceny,  habitual  drunkenness,  of  being  common  prostl- 
tntvs,  frequenters  of  disorderly  houses  or  houses  of  prostitution,  to  the  said 
house  of  refuge  for  a  term  of  not  more  than  flye  years,  unless  sooner  dis- 
chargtjd  therefrom  by  the  board  of  managers  thereof."  Section  8  was  amend- 
ed by  section  1,  c.  17,  of  tlie  Laws  of  1S87,  passed  February  16th  of  that 
year.  The  language  of  the  section  was  changed,  to  some  extent,  in  f(»rm; 
and  to  the  section  was  added  a  series  of  rules  to  govern  the  action  of  the 
board  of  managers.  In  several  particulars.     On  November  19}  lB67v  Nellie^ 
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^'lcto^y  wns  committed  to  the  house  of  refuse  for  women,  at  Hudson,  by  A.  K, 
Hmce,  a  Justice  of  tho  peace  of  tlie  town  of  Johnstown,  Fulton  county,  N.  Y., 
iipon  a  record  of  conviction  which  recited  her  arrest,  trial,  and  conviction 
before  the  magistrate  in  question,  and  further  states  that  the  particulai-s 
of  the  offense  cliarged  are  as  follows:  ''Being  a  comm<Hi  prostitute,  and 
assotiallng  with  disreputable  people.'*  Tlie  petitioner  herein  haa  sued  our 
a  wilt  of  habeas  corpus  for  the  said  Nellie  Viotoiy,  an<l  insists  that  she  sliall 
be  discharged  from  the  custody  of  the  managers  of  the  house  of  refuge  for 
women,  upon  the  ground  that  the  record  of  a>nvictlon  and  the  wai-rant  of 
commitment  thereunder  do  not  set  forth  any  facts  upon  which  she  can  be 
Liwfully  detained.  It  is  Insisted  by  the  petitioner  that  she  could  not  be 
lawfully  convicted  of  being  "a  common  prostitute,  and  associating  with  dis- 
reputable people."  Upon  the  statutes  above  referred  to,  and  the  language  of 
the  record  of  conviction,  and  of  the  commitment,  wliich  have  been  filed  with 
the  return,  the  issues  in  this  proceeding  arise. 

I  am  of  the  opinion  tliat  the  words  contained  in  the  commitment,  *'and  as- 
sociating with  disreputable  people,"  should  be  regarded  as  surpluBage,  not 
affecting  the  substantial  question  which  is  raised.  I  am  aware  that  the  view 
lias  been  recently  expressed  by  a  very  learned  and  dlsting^iished  justice  of 
the  supreme  court  that  a  female  committed  to  the  house  of  refuge  upon  a 
record  of  conviction  adjudging  her  to  l>e  a  common  prostitute  cannot  be 
legally  confined  there,  and  is  entitled  to  her  discharge.  In  re  Curran,  (Hudson 
special  term,  March,  1802.)*  A  different  conclusion  has  been  forced  upon  my 
iniud,  and,  as  I  understand  the  law,  it  is  my  duty  to  dispose  of  this  matter 
in  accordance  with  my  own  conclusions,  sitting  as  a  magistrate  of  co-ordinate 
powers,  so  far  as  this  particular  proceeding  is  conceiiied.  As  I  intimated 
upon  tlie  argnm^^nt,  a  principal  question  presenting  itself  to  my  mind  in  thi* 
caae  relates  to  the  power  of  the  legislatm-e  to  provide  that  a  common  prosti- 
mte  may  be  committed  to  the  house  of  refuge  for  women.  It  is  beyond 
(luestion  that  the  legishiture  possesses,  under  its  general  police  powers,  the- 
light  to  pass  laws  relating  to  the  subject  of  common  prostitution,  and  to 
iiiipf^e  restrictions  of  a  pimltlve  nature  upon  common  prostltutea  As  stated 
by  Sanger  in  his  History  of  Prostitution,  (page  35:)  "Prostitution  is  coeval 
with  society.  It  stains  the  earliest  mythological  records.  It  is  constantly  as- 
sumed as  an  existing  fact  In  Biblical  history.  We  can  trace  it  from  the 
earliest  tT^ilight  in  whlcli  history  daw)is  to  the  clear  daylight  of  to-day,  with- 
out a  pause,  or  a  moment  of  obscurity."  It  is  equally  true  that,  from  the 
earliest  periods  of  historical  knowledge,  it  has  been  subjected  to  regulation  by 
the  police  and  legislative  authorities  of  noaiiy  all  nations.  Sanger,  Hist 
Prost.;  Acton,  Proet;  Amos,  Reg.  Vice.  It  has  long  been  the  subject  of 
legislative  enactment  in  this  state,  and  it  has  become  a  well-established  prac- 
tice on  the  part  of  the  legislature,  in  granting  municipal  charters,  to  confer 
upon  the  tnistees  of  vlllai?es,  and  the  common  comicils  of  cities,  the  power  to 
<»nact  orcllnanc(3S  for  the  restraint  and  r(?gulation  of  prostitution,  and  the 
pimishment  of  common  prostitutes,  as  such.  A  familiar  example  of  this  class 
at  legislation  may  be  foimd  in  section  30  of  the  charter  of  the  city  of  Hudson, 
.chapter  468  of  the  Laws  of  1872:)  "The  common  council  shall  have  the  care, 
management,  and  control  of  the  dty  and  its  finances.  It  is  also  particularly 
antliorizod  to  ennct  ordinances  for  the  following  purposes:  ♦  *  ♦  (3)  To 
rostniin  and  punish  vagrants,  mendicants,  street  beggars,  and  persons  solicit- 
ing alms,  keepers  of  houses  of  ill  fame,  common  prostitutes,"  etc.  It  is  need- 
l€*fls  to  multiply  instances  of  statutory  provisions  of  this  general  character. 
Certilnly,  if  the  leglsliiture  can  cojifer  upon  subordinate  mimiclpal  bodies 
the  power  to  enact  ordinances  for  the  restraint  and  punishment  of  common 
prostitutes,  then  the  legislature  Itself  must  be  possessed  of  authority'  to  act 
directly  upon  that  subject  whenever  it  shall  see  fit  to  do  so. 

llio  principal  gi-otmd  taken  by  the  petitioner  in  support  of  the  writ  is  that 
the  Code  of  Criminal  Procedure  and  the  Penal  Code  of  this  state  nowherf» 
provide,  in  terms,  for  the  arrest  and  punishment  of  common  prosUtates,  and 
that,  as  the  offense  of  being  a  common  pi-ostitute  is  not  enumerated  or  de- 


*iS(^  note  at  end  of  case. 
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fined  in  either  of  those  statutes,  no  persons  convicted  of  hehig  common  prosti- 
tutes can  be  legally  confined  within  the  walls  of  the  house  of  refuge,  unless 
committed  as  vagrants,  or  unless  the  commitment  or  the  record  of  convictioa 
sets  forth  the  fact  that  the  conviction  took  place  under  some  municipal  ordi- 
nance enacted  pursuant  to  legislative  authority.  In  support  of  these  views 
1  am  referr(?d  to  section  8S7  of  the  Code  of  Criminal  Procedure,  contahied  in 
title  6  of  part  6  of  that  act,  which  relates  to  "Special  Proceedings  of  a  Crim- 
inal Nature."  Section  887  provides  that  the  following  persons  are  vagrants: 
"(4)  A  common  prostitute,  who  Ims  no  lawful  employment  whereby  to  main- 
tain herself."  It  is  submitted  that  the  record  of  conviction  in  tliis  case  does 
not  set  forth  an  offense,  because,  to  the  words,  "a  common  prostitute,"  are  not 
added  the  other  words,  *'who  has  no  lawful  employment  whereby  to  maintain 
herself,"  and  that  the  only  class  of  common  prostitutes  which  can  be  punished 
in  this  state  are  ihose  who  have  no  lawful  employment  whereby  to  maintain 
themselv('S,  unless  the  conviction  is  liad,  in  terms,  under  a  municipal  ordi- 
nanco.  It  probably  will  not  be  maintained  that  the  provisions  of  the  Code  of 
Criminal  Procedure  in  respect  to  the  vagraucy  of  this  class  of  persons 
would  have  boon  without  the  scope  of  the  legislative  power  if  the  words, 
"who  has  no  lawful  employment  whereby  to  maintain  herself,"  tiad  bei^n 
omitted.  Theses  words  were  employed  from  motives  of  policy,  not  because 
they  were  In  any  legal  sense  essential  to  the  definition  of  a  class  of  persons 
upon  whom  the  pemilty  prescribed  might  be  inflicted.  The  term  "common 
prostitute"  is  well  defined  and  imdoustood  in  l(>g:il  nomenclature.  Her  calling; 
Is  a  recognized  and  deplorable  fomi  of  vice,  productive  of  disorder  and 
disease,  and  neither  the  more  nor  the  less  so  whether  she  happens  to  have  a 
lawful  employm..'nt  or  not.  If  the  view  were  to  obtain  that  the  acts  establish- 
ing the  house  of  refuge  for  women,  and  defining  the  class  of  persons  to  be 
comniitted  thereto,  are  to  be  road  and  construed  in  connection  with  tlie  Codi> 
of  Ciiminal  Procedure  and  the  Penal  Code,  there  woiQd  be  controlling  forcu 
in  the  argument  submitted  by  the  petitioner.  T  am,  however,  of  the  opinion 
that  these  acts,  so  far  as  they  relate  to  the  commitment  of  common  prostitutes 
to  this  institution,  stand  alone;  that  the  legislature,  for  resisons  satisfactory 
to  itself,  acting  within  the  range  of  its  power  and  authority,  determined  to 
provide  for  the  commitment  of  common  prostitutes  to  tlds  Institution,  whether 
they  had  any  lawful  employment  or  not,  and  that  consequently  magistrates 
throughout  the  state,  whether  acting  In  obedience  to  municipal  ordinances  or 
not,  have  the  power  to  commit  such  persons  to  this  institution  for  confine^ 
ment,  under  the  rules  governing  It.  My  opinion  that  the  acts  are  not  in 
this  respect  to  be  construed  in  conjunction  with  the  Criminal  and  Penal  CodtM 
finds  especial  reinforcement  In  the  fact  that  tliey  provide  for  commitment 
to  the  house  of  refuge  for  the  term  of  five  years  unless  sooner  discbargeif 
therefrom,  of  any  female  between  the  ages  of  fifteen  and  thirty  years,  con- 
victed of  petit  larceny  or  any  misdemeanor  In  addition  to  the  offenses  hereto- 
fore mentioned.  Under  tlie  Codes,  persons  convicted  of  misdemeanors  an* 
amenable  to  punishment,  consisting  of  either  imprisonment  for  a  term  not 
exceeding  one  year,  or  a  fine  not  exceeding  five  hundred  dollars,  ($500,)  or 
both.  The  statutes  establishing  the  house  of  refuge  provide,  it  will  be  ob- 
served, for  a  very  much  longer  term  of  imprisonment  It  seems  plain,  there- 
fore, to  me,  that  the  legislature,  in  passing  those  statutes,  meant  that  tbey 
should  stand  Independently,  and  be  so  construed.  I  think,  from  the  lan- 
guage of  section  1  of  chapter  187  of  the  Laws  of  1^1,  that  the  ptirpose  of 
that  act  was,  not  the  est^ibllshment  of  a  prison,  as  such,  but  rather  of  a 
"house  of  correction  for  women,"  for  the  purpose  of  control  and  refomw 
tlon,  rather  than  of  pimishment  alone.  If  it  be  argued  that  the  statutes  es- 
tablishing the  house  of  refuge  do  not.  In  terms,  enumerate  the  acts  which  shall 
make  of  a  woman  a  common  prostitute,  the  answer  is  that  such  a  definition 
Is  unnecessary,  because  the  term  is  perfectly  well  understood,  in  a  legal 
sense,  and  that  the  legislature  neither  defines  these  acts  in  section  887  of  the 
Code  of  Criminal  Procedure,  nor  in  the  statutes  enabling  municipal  bodies 
to  provide  for  the  punishment  of  common  prostitutes,  and  that  such  acts 
are  not  ordinarily  defined  in  municipal  ordinances.  The  acts  establisliing  the 
house  of  refuge  are  not  attacked  upon  any  constitutional  ground,  based 
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upon  the  length  of  the  term  of  Imprisonment  Imposed.  The  constttutLonality 
bas,  as  I  understand  it»  been  maintained  by  the  supreme  court  at  special 
term«  held  at  Albany  by  Mr.  Justice  Mayham,  October,  1889.  In  re  Applica- 
tion for  Writ  of  Habeas  Corpus  for  Margaret  Curtln,  (not  reported.)  I  am 
therefore  of  the  opinion  that  the  commitment  and  the  record  of  conviction 
do  set  forth  sufficient  facts  to  warrant  the  detention  of  the  prisoner, 
when  they  recite  that  she  was  conyicted  as  a  common  prostitute,  and  that  the 
words,  "and  associating  with  disreputable  people,"  are  to  be  treated  as  sur 
plusuge.  The  prisoner  should  therefore  be  remanded,  and  the  application 
for  her  discharge  denied. 

Argued  before  MAYHAM,  P.  J.,  and  PUTNAM  and  HEBRIGK, 
JJ. 

Duntz  &  Aldcroftt,  (Mark  Duntz,  of  counsel,)  for  appellant 
Albert  Hoysradt,  for  respondent 

PUTNAM,  J.  Appeal  from  an  order  of  the  Ck)lumbia  county 
jndge,  dismissing  proceedings  by  habeas  corpus,  and  remanding  one 
Nellie  Victory,  on  whose  behalf  the  writ  was  obtained,  to  the  cus- 
tody of  Sarah  V.  Coon,  the  superintendent  of  the  house  of  refuge 
for  women,  at  the  city  of  Hudson.  Nellie  Victory  was  on  the  19th 
day  of  November,  1887,  brought  before  A.  R.  Bruce,  a  justice  of 
Johnstown,  N.  Y.,  charged  with  being  a  common  prostitute,  and 
having  been  duly  convicted; 'and  said  justice,  having  determined 
her  age  to  be  17  years,  committed  her  to  the  said  house  of  refuge,  as 
a  common  prostitute,  by  virtue  of  the  provisions  of  chapter  187  of 
the  Laws  of  1881,  as  amended  by  chapter  17  of  the  Laws  of  1887. 

I  think  the  county  judge  reached  the  correct  conclusion  on  all 
the  questions  submitted  to  him;  and  his  opinion  renders  it  unnec- 
essary to  write,  except  briefly,  upon  the  question  as  to  the  consti- 
tutionality of  the  above-mentioned  act  of  the  legislature,  which  was 
not  questioned  or  considered  below. 

In  considering  this  question,  we  should  bear  in  mind  the  well- 
aettled  principle  that  "every  statute  is  presumed  to  be  constitutional, 
and  every  intendment  is  in  favor  of  its  validity.  When  a  statute  is 
challenged  as  in  conflict  with  the  fundamental  law,  a  dear  and 
substantial  conflict  must  be  found  to  exist,  to  justify  its  condemna- 
tion.'' In  re  New  York  El.  R.  Co.,  70  N.  Y.  342;  People  v.  Albert- 
son,  55  N.  Y.  54.  Construing  the  act  under  consideration  as  re- 
quired by  above-cited  and  kindred  cases,  I  am  unable  to  see  that 
its  enactments  are  in  violation  of  either  the  state  or  national  con- 
stitutions. 

The  relator  claims  that  said  statute  conflicts  with  the  consti- 
tution of  the  state,  because  it  prevents  the  governor  from  exer- 
cising the  constitutional  power  of  pardon  as  to  persons  committed 
to  the  house  of  refuge  under  its  provisions.  I  think  the  position 
is  founded  on  a  mistaken  construction  of  the  statute,  and  am  ima- 
ble  to  discover  that  it  interferes,  or  attempts  to  interfere,  with  the 
pardoning  power  of  the  governor.  It  neither  takes  away  such 
prerogative,  expressly  or  impliedly.  In  the  absence  of  any  express 
provision  in  the  law  interfering  with  the  power  of  pardon  con- 
ferred on  the  governor  by  the  constitution,  we  should  not,  by  a 
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forced  and  strained  conBtruction,  hold  that  the  statute  deprived  him 
of  snch  prerogative. 

The  I'elator  also  clahns  that  the  act  in  question  violates  the 
provisions  of  the  fourteenth  amendment  to  the  federal  constitu- 
tion,  which  provides  that  ^^o  state  shall  make  or  enforce  any  law, 
nor  deny  to  any  persons  within  its  jurisdiction  the  equal  protecti<m 
of  its  laws;''  that  the  said  statute  imi)oses  an  imprisonment  of  five 
years  on  a  certain  class  of  females  for  a  misdemeanor,  while  the 
punishment  for  ail  other  females,  except  such  class,  for  tiie  same 
offense,  is  imjirisonment  for  one  year,  or  a  fine,  or  both.  Tbe  house 
of  refuge  which  the  act  creates  is  rather  a  reformatory  than  ^ 
prison,  and  all  femsdes  in  the  state,  of  the  age  stated,  are  subject 
to  the  provisions  of  tiie  law.  Every  woman  between  15  and  30, 
guilty  of  a  misdemeanor,  is  liable  to  the  punishment  provided  there- 
in. I  think  it  within  the  power  of  the  legislature  to  provide  a 
punishment  for  children  and  young  women  at  a  different  place,  and 
for  a  different  period,  than  tiie  imprisonment  provided  for  persons 
of  a  different  age  for  the  same  offense.  It  has  never  been  suggest- 
ed that  section  709  of  the  Penal  Code,  providing  that  persons  be 
tween  16  and  30  years  of  age,  committing  a  felony,  may  be  sent  to 
the  reformatory  at  Elmira,  was  unconstitutional;  yet  under  that 
section  a  person  29  years  old  may  be  sent  to  the  reformatory,  and 
perhaps  be  discharged  within  a  year)  while  a  man  30  years  of  age, 
convicted  of  the  same  crime,  must  go  to  state's  prison,  and  remain 
for  the  period  of  his  sentence, — ^perhaps  over  10  years.  Under 
a  former  statute  a  person  under  16  years  of  age,  convicted  of  a 
misdemeanor,  could  be  sent  to  the  house  of  refuge  in  the  city  of 
New  York.  It  was  not  necessary  to  specify  in  tiie  commitment 
the  time  of  their  imprisonment,  as  male  prisoners  were,  under  the 
law,  to  be  detained  until  their  majority,  and  female  until  they 
reached  the  age  of  18  years.  See  People  v.  Degnen,  54  Barb.  105; 
Park  V.  People,  1  Lans.  268.  It  was  never  claimed  that  this 
statute  was  repugnant  to  the  federal  constitution,  although  in  cases 
of  misdemeanors  the  <M^inary  punishment  was  six  months'  impris- 
onment, while  under  the  statute  in  question  a  boy  convicted  of  a 
misdemeanor  was  held  five  years  or  more.  In  cases  <rf  a  felony 
under  said  statute,  the  detention  of  a  person  in  the  house  of  refuge 
would  often  exceed  the  ordinary  period  of  imprisonment  of  one  of 
mature  years  for  the  same  crime  in  state's  prison.  The  statute 
under  consideration  does  not  violate  the  provisions  ot  the  fed^ml 
constitution  to  which  appellant  calls  our  attention,  because  it  ap- 
plies equally  to  all  females  between  the  ages  of  15  and  30,  con- 
victed of  a  misdemeanor.  As  all  of  the  age  stated  are  subject  to 
its  i»*ovisionB,  it  does  not  have  the  effect  of  denying  to  any  i>er9oa 
the  equal  protection  of  the  law;  also,  because  the  house  of  refuge 
created  by  the  act  is  a  reformatory,  not  a  state  prison.  The  legiB- 
lature  may  legally  provide  for  the  sending  of  young  persons  to 
such  an  institution,  with  a  view  to  their  reformation.  The  power 
of  the  legislature  to  prescribe  different  places  of  detention,  and 
different  periods  of  confinement,  for  criminals  of  different  ages, 
<;ommittinig  the  same  crime,  haa  been  too  long  exercised  to  be  now 
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questioned.  It  haB  been  determined  that  the  legislature  may  pre- 
scribe a  different  punishment  for  the  same  crime  in  different  locali- 
ties of  the  state.  In  Be  Bayard,  25  Hun,  546,  it  was  held  that, 
although,  the  legislature  has  established  a  general  maximum  pun- 
ishment througlujut  the  state  for  crime,  it  may  change  or  increase 
the  punishment  as  to  T>articular  localities.  The  law  construed  in 
that  case  provided  tliat  a  person  convicted  of  a  petit  larceny  in 
the  city  of  Cohoes  should  be  punished  by  a  fine  not  exceeding  ^^250, 
or  by  imprisonmesit  in  the  Albany  penitentiary  for  a  term  not 
exceeding  one  year,  or  both;  and  said  law  was  held  not  uncon- 
stitutional, although  oth^  parts  of  the  state  punished  petit  larceny 
by  a  fine  not  exceeding  f  100,  or  by  imprisonment  not  exceeding  six 
months,  or  both*  But  the  statute  applied  to  all  citizenB  of  the 
state  who  might  be  found  guilty  of  petit  larceny  in  Cohoes.  See, 
also,  Williams  v.  People,  24  N.  Y.  407.  So  I  thmk  -the  legiiSature 
may  prescribe  a  different  punishment  for  different  aiges,  as  well  as 
different  places,  and  for  the  purpose  of  reforming,  4is  well  as  pun- 
ishing, may  pro^de  for  the  imprisonment  of  young  women  In  the 
reformatory  for  a  lonprer  period  than  that  prescribed  by  statute 
for  older  women,  committing  the  same  offense,  in  state  xnrison. 
The  order  should  be  affirmed,  with  costs.    AH  concur. 

NOTH. 

Judgre  Edwards,  in  his  opinion  In  lie  Maggie  B.  Ourran,  rendered  at  Hud- 
son special  term,  (not  reported,)  says:  **The  question  presented  and  argued 
by  the  counsel  is  whether  the  committing  magistrate  had  jurisdiction  to  try 
and  convict  the  defendant  for  the  alleged  offense  of  *being  a  common  pros- 
titute/ Prior  to  the  adoption  of  the  Code  of  Criminal  Procedure,  the  Revised 
Statutes  proTlded  for  special  proceedings  of  a  criminal  nature  against  dls^ 
orderly  persons.  It  declares  that  certain  persons  therein  named  should  *be 
deemed  disorderly  persons,'  and  among  these  are  *all  common  prostitutes.' 
Her.  St  pt  1,  c.  20,  tit  5,  §  1.  This  portion  of  the  Revised  Statutes  was  re- 
pealed by  Laws  of  1886,  c.  593.  The  Code  of  Criminal  Procedure  provides  for 
'proceedings  respecting  disorderly  persons,'  and  section  899,  which  declares 
who  are  disorderly  persons,  omits  from  the  classification  the  words,  ''aU  com- 
mon prostitutes,'  but  In  ^Proceedings  Respecttng  Vagrants,'  (section  887,) 
which  declares  what  persons  are  vagrants,  describes,  among  otiier  classes, 
the  following:  'A  common  prostitute,  who  has  no  lawful  employment  where- 
by to  maintain  herself.'  The  proceeding  against  the  defendant  must  have 
been  l^  virtue  of  this  section.  Section  890  requires  a  peace  ol&cer  to  tako 
a  'vagrant*  before  the  magistrate,  and  section  891  provides  that  If  the  mag- 
istrate is  satisfied  from  the  confession  of  the  person  brought  befoire  him,  or 
by  competent  testimony,  that  he  is  a  vagrant,  he  must  convict  him,  and  mus£ 
make  a  certifioate  stating  that  the  magistrate  has  adjudged  that  the  person 
is  a  vagrant  The  record  of  conviction  must  show  that  the  person  was  con- 
victed of  being  a  'vagrant.'  Here  the  defendant  was  not  only  not  convicted 
as  a  *vagrant,'  as  the  statute  requires,  but  gftie  was  not  even  charged,  tried, 
or  convicted  as  a  person  belonging  to  any  of  the  classes  which  the  law  has 
defined  to  be  vagrants.  She  was  tried  and  convicted  of  'being  a  common 
prostitute,'  without  the  quaUfylng  words  of  the  statute,  'who  has  no  lawful 
employment  whereby  to  maintain  herself.'  Clearly,  the  magistrate  has  no 
authority  to  try  the  defendant  on  the  charge  of  *being  a  common  prostitute,' 
or  to  convict  her  as  such.  There  is  no  such  offense  as  'being  a  common  pros- 
titute.' These  words  are  but  part  of  the  offense.  The  legislature  intended 
that  the  qualifying  words,  'who  has  no  lawful  employment  whereby  to  main- 
tain herself,'  sbotild  have  the  significance  which  they  import,  and  the  mag< 
Istrate  has  no  power  to  disregard  them.    To  be  a  vagrant,  within  the  sub- 
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diylMon,  one  must  come  within  the  class  of  persons  therein  described.  The 
statute  makes  the  qualifying  words  an  essential  part  of  the  crime.  A  jus- 
tice has  no  more  right  to  disregard  them  than  he  has,  under  the  third  sub- 
division or  classification  of  the  same  section,  to  convict  one  of  being  *a  pt^r- 
son  who  has  contracted  an  infectious  or  other  disease/  and  disregiird  the  ad- 
ditional and  qualifying  words  of  that  class.  Although  the  mere  statement 
of  the  facts  would  seem  sufficient  to  show  the  invalidity  of  the  ccMivlction, 
an  authority  for  the  conclusion  which  I  have  reached  may  be  found  in  lil 
How.  Pr.  457,  (In  te  Forbes.)  In  that  case  the  words  of  the  commitment  were: 
*Whereas,  Catherine  Forbes  stands  charged,  and  is,  on  competent  testimony 
made  before  me,  lawfully  convicted,  of  being  a  vagrant,  In  this,  to  wit,  tbat 
she  is  a  common  prostitute/  etc  The  question  there  arose  under  an  act  ap 
pllcable  only  to  the  dty  of  New  York,  by  which  certain  persons  are  declared 
to  be  vagrants,  and  one  of  the  classes  therein  defined  is,  *A11  common  protsr 
titutes  who  have  no  lawful  employment  whereby  to  maintain  themseiveH 
It  will  be  observed  that  the  language  of  that  act,  in  describing  this  cIakn 
of  i>ersons,  is  the  same  as  contained  in  the  section  of  the  Ck>de  of  Criminal 
Procedure  under  which  the  proceedings  here  were  instituted.  Mr.  Justici» 
Sutherland,  before  whom  that  case  was  heard,  held  that  the  conviction  wus 
erroneous,  and  in  his  opinion  said:  *It  is  presumed  that  the  prisoner,  CaUi- 
erine  Forbes,  was  arrested  and  convicted  under  this  act;  but,  by  this  aci, 
common  prostitution  is  neither  defined,  nor  declared  to  be  a  crime.'  By  this 
act  a  certain  class  or  description  of  common  prostitutes  are  declared  to  b(* 
vagrants.  Every  word  which  defines  this  class,  or  makes  a  part  of  this  dt* 
scription,is  material  and  Important  The  magistrate,  in  acting  under  the  act. 
has  no  right  to  drop  or  disregard  one  word  of  tills  description.  To  be  a  va 
grant,  within  the  act,  the  common  prostitute  must  be  without  any  lawful  em 
ployment  whereby  to  maintain  herself.'* 


BUTTERWORTH  et  al.  v.  BOUTILIBR  et  aL 

(Supreme  Court,  General  Term,  Fourth  Department    February,  1803.) 

Attachment— Affidavit  bt  Agent. 

Under  Code  Civil  Proc.  §  636,  which  requires  an  affidavit  for  attach- 
ment to  show  that  plaintiff  is  entiUed  to  recover  a  sum  stated  therem 
over  and  above  all  counterclaims  known  to  him,  an  affidavit  made  by 
plalntiffs*  agent  is  sufficient  where  it  states  that  he  made  the  sale  to  de- 
fendants; that  he  "has  personal  knowledge  of  the  transfer  to  plaintiffs*' 
of  the  notes  given  therefor,  and  has  them,  with  the  written  assignment 
thereof,ln  his  possession;  and  that  the  sum  demanded  is  "over  and  above 
all  counterclaims  known  to  deponent  or  to  plaintiffs^"  Crlbben  v.  Schll- 
Unger,  30  Hun,  248,  distinguished.  Gribbon  v.  Back,  36  Hun,  Ml,  fol- 
lowed. 

Appeal  from  special  term,  Onondaga  county. 

Attachment  by  Edwin  Butterworth  and  others  against  Enos 
BoutUier  and  another.  From  an  order  denying  a  motion  to  set 
aside  the  attachment,  made  on  the  papers  used  to  obtain  the  attach- 
ment only,  defendants  appeal.    Affirmed. 

Argued  before  HARDIN,  P.  J.,  and  MARTIN,  J. 

Smith  M.  Lindslay,  for  appellants. 
Jones  &  Townsend,  for  resix>ndents. 

HARDIN,  P.  J.  1.  Notwithstanding  some  of  the  affidavits  used 
to  obtain  the  attachment  uiK>n  inspection  are  found  to  have  a 
**want  of  a  title,"  we  think  no  error  was  conmiitted  in  refusing  to  set 
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aside  the  attachment  on  that  ground,  as  the  affidavits  '^intelligibly 
referred  to  the  action  or  special  proceeding."    Code  Civil  Proc.  §  728. 

2.  In  the  affidavit  of  Demorest  he  says  "that  he  is  the  agent  of  the 
plaintiffs;"  and  that  'lie  has  charge  of  the  business  of  these  plain- 
tiffs at  the  city  of  New  York,  and  made  the  sale  of  the  goods  to  these 
defendants  for  plaintiffs  as  above  set  forth,  and  has  personal  knowl- 
edge of  the  transfer  to  plaintiffs  of  the  notes  above  mentioned,  and  ha& 
in  his  possession  the  said  notes  and  the  written  assignment  thereof; 
*     *    *    and  that  the  amount  of  the  plaintiffs'  claim  in  said  action 

is  14,409.64,  and  interest  thereon  from  the day  of ,  1892, 

over  and  above  all  counterclaims  known  to  dei)onent  or  to  plain- 
tiffs." And  then  the  affidavit  proceeds  to  set  out  the  grounds  of 
the  causes  of  action,  with  allegations  that  correspond  to  the  aver- 
ments in  the  complaint  as  to  the  plaintiffs'  causes  of  action.  In 
Crowns  v.  Vail,  51  Hun,  207,  4  N.  Y.  Supp.  326,  in  speaking  of  an 
affiant  who  had  made  an  affidavit  to  obtain  an  attachment.  Judge 
Van  Brunt  says: 

"He  la  not  required  to  swear  as  to  counterclaims  existing  against  his  as- 
signors.   The  requirement  is  that  the  aMdavit  must  show  that  the  plaintiff 
is  entitled  to  recover  the  sum  stated  therein  over  and  above  aU  counter- ' 
claims  known  to  him,  and  not  known  to  him  or  his  assignors." 

In  Cribben  V.  Schillinger,  30  Hun,  248,  the  attachment  was, vacated 
because  the  affidavit  "did  not  show  either  that  the  attorney  had  any 
knowledge  or  the  sources  of  his  knowledge  that  the  amount  named 
was  due  over  and  above  all  counterclaims  known  to  the  plaintiffs;" 
and,  in  the  course  of  the  opinion  in  that  case,  Smith,  P.  J.,  said: 

"As  the  attorney  had  no  knowledge  or  information  on  that  point,  there 
was  no  proof  whatever  on  the  subject,  and  that  lack  of  proof  was  a  jurisdlc^ 
tional  defect  Ruppert  v.  Haug,  87  N.  Y.  141.  We  do  not  say  that  a  suffi- 
cient affidavit  cannot  be  made  by  an  agent  in  any  case,  but,  when  made  by 
liim,  there  should  be  proof  that  he  has  knowledge,  or  at  least  satisfactory  in- 
formation, as  to  the  essential  facts  stated  by  him;  and,  where  he  acts  upon 
information  only,  the  sources  of  his  information  should  be  stated*  and  the 
reasons  why  the  affidavit  is  not  made,  by  some  one  having  knowledge  of  the 
facts." 

We  think  the  case  before  us  is  distinguishable  from  that  one,  and 
that  it  falls  within  the  language  just  quoted;  for  in  the  affidavits 
before  us  it  does  appear  that  the  agent  had  knowledge  upon  the 
subject,  as  well  as  information  bearing  upon  the  essential  points 
contained  in  the  affidavits.  And  in  Gribbon  v.  Back,  35  Hun,  541, 
it  was  held  that  **the  affidavit  which  section  636*  of  the  Code  of 
Civil  Procedure  requires  the  plaintiff  to  furnish  on  applying  for  an 
attachment  need  not  be  made  by  the  plaintiff  himself,  but  may  be 
made  by  an  agent"  That  was  a  case  .where  the  agent  i)ersonally 
sold  and  delivered  the  goods.  Yarn  Mills  v.  Bilbrough,  (Com.  PI. 
N.  Y.)  21  N.  Y.  Supp.  2. 

3.  Taking  the  affidavits  altogether  undenied,  we  think  they  furnish 
a  prima  facie  case,  calling  upon  the  officer  to  exercise  his  judgment 

'Code  CivU  Proc.  §  636,  provides  that  an  affidavit  for  attachment  must  show 
that  plaintiff  is  entitled  to  recover  a  sum  stated  therein  over  and  above  all 
counterclaims  known  to  him. 
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whaoi  the  attaclunent  was  applied  for.    GoBklin  y.  Dntcher,  5  How. 
Pr.  386;  Van  Alstyne  v.  Erwine,  11  N.  Y,  340;  Buell  v.  Van  Camp, 
119  N.  Y.  160,  23  N-  E.  Kep.  538;  James  v.  Eichardson,  39  Hun,  399. 
Order  affirmed,  with  f  10  costs  and  disbursements. 


KAYANAGH  y.  BARBBR. 
(Supreme  Court,  General  Term,  Fifth  Department.    April  18,  1898L) 

1.  Plbadinq  and  Proof— Evidence  Adhissible. 

In  an  action  for  damages  caused  by  a  private  nuisance,  where  it  ap- 
pears that  the  title  to  the  premises  alleged  to  have  been  Injured  is  in 
plaintiff's  wife,  and  there  is  no  allegation  in  the  complaint  of  any  title 
or  interest  in  plaintiff,  an  offer  to  prove  an  agreement  between  plaintiff 
and  his  wife,  imder  which  he  was  to  occupy  the  premises  as  a  home  for 
himself  and  children  as  long  as  he  lived,  and  to  contrcH  the  same,  is  prop- 
erly denied  as  incompetent. 

8.  Pleading— Amendment— After  Reversal  on  Appeal. 

A  Judgment  in  plaintiff's  favor  was  reversed  by  the  court  of  appeals  on 
the  ground  that  the  title  to  the  injured  premises  was  In  plaintiff's  wif^^, 
and  that  there  was  no  allegation  or  proof  that  plaintiff  had  any  inten?6t 
therein.  Held,  an  a  retrial  of  the  action,  that  the  genenU  term  would  not 
reverse  the  action  of  the  special  term  in  refusing  plaintiff  leave  to  rimend 
his  complaint  so  as  to  aUege  an  agreement  between  himself  and  wife  giv- 
ing him  a  life  estate  in  the  premises,  in  the  absence  of  any  showing  ex- 
cusing the  failure  to  Insert  such  allegation  In  the  original  complaint 

Appeal  from  circuit  court,  Erie  county. 

Action  by  Mchael  Kavanagh  against  Amzi  L.  Barber  for  dam- 
ages caused  by  a  nuisance  created  by  defendant.  From  a  judg- 
ment entered  on  a  nonsuit  directed  at  the  circuit,  plaintiff  appeals. 
Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MAGOMBEB,  and 
HAIGHT,  JJ. 

H.  C.  Day,  for  appellant. 

Sheldon  T.  Viele  and  Clinton  Spencer,  for  respondent 

MACOMBER,  J.  Upon  the  first  trial  of  this  cause  there  was 
a  disagreement  of  the  jury.  A  second  trial  was  had,  which  result- 
ed in  a  small  verdict  for  the  plaintiff.  It  was  affinned  by  this 
court  in  an  opinion  reported  in  59  Hun,  60,  12  N.  Y.  Supp.  603; 
but  was  reversed  by  the  court  of  appeals  in  a  decision  reported 
in  131  N.  Y.  211,  30  N.  E.  Rep.  235.  This  action  was  brought  to 
recover  damages  alleged  to  have  been  sustained  by  the  plaintiff 
by  reason  of  a  nuisance  created  by  the  defendant  in  operating  a 
factory  for  the  manufacture  of  asphalt  for  paving  purposes.  There 
was  sufficient  evidence  given  on  the  former  trial,  which  was  re- 
viewed by  this  court,  to  sustain  the  plaintiiFs  allegation  that  the 
fumes  arising  from  tiie  asphalt  penetrated  the  house  occupied  by 
himself  and  his  family,  to  their  great  annoyance  and  discomfort 
It  was  shown  that  the  air  of  the  whole  neighborhood  was  tainted 
with  the  odor,  and  there  was  some  evidence  that  members  of  the 
plaintifiTs  family  became  ill  thereby.     The  principal  damage,  how- 
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«ver,  for  which  this  action  was  brought,  as  is  stated  bj  the  court 
of  appeals  in  its  decision  hereinafter  referred  to,  was  in  the  person* 
al  diiBcomfort  to  which  the  plaintiff  was  subjected  in  the  occupation 
of  the  house.  The  court  of  appeals  reversed  the  judgment  of  this 
oourt,  and  granted  a  new  trial,  upon  the  ground,  as  we  understand 
it,  that  there  was  no  allegation  or  proof  that  the  plaintiff  had  any 
title  or  interest,  as  lessee  or  otherwise,  in  tiie  land  which  was 
affected  by  the  nuisance.     That  court,  by  Andrews,  J.,  says: 

"The  house  was  owned  by  plaintiff's  wife,  and  had  been  occupied  for  four- 
teen years  by  the  plaintiff  and  his  family,  and  was  so  occupied  when  the  man- 
ufactory of  the  defendant  was  built  The  plaintiff,  so  far  as  appears,  has  no 
lien  or  other  Interest  In  the  realty.  The  family,  as  is  to  be  Inferred,  lived  in 
the  house  by  sufferance  of  the  wife.  The  possession  of  the  house  followed 
the  legal  title.  Both  the  occupation  and  the  possession,  In  a  legal  sense,  wns 
that  of  the  wife,  and  not  of  the  husband.  Martin  v.  Rector,  101  N.  Y.  77, 
4  N.  E.  Rep.  1S3.  The  husband  supported  the  family.  The  question  pre- 
sented is  whether,  under  these  drcumstances,  a  private  action  can  be  main- 
tained by  the  husband  for  the  discomfort  caused  by  the  offensive  vapora 
We  find  no  precedent  for  such  an  action  by  a  person  so  situated." 

Thence  follows  a  review  of  the  important  and  controlling  cases 
and  authorities  upon  the  question  discussed,  and  the  conclusion, 
^as  above  stated,  was  reached  that  the  plaintiff  could  not  maintain 
this  action  upon  proofs  as  there  disclosed,  and  a  new  trial  was 
accordingly  granted.  The  learned  counsel  for  the  plaintiff,  how- 
f^ver,  upon  the  third  and  last  trial,  when  a  nonsuit  was  directed 
by  the  trial  court  on  the  ground  that  the  complaint  did  not  state 
a  cause  of  action,  offered  to  prove  certain  facts  which  were  stated 
by  counsel  in  the  opening  of  the  case  to  the  jury,  the  material 
portion  of  which  was  as  follows: 

**That  the  plaintiff  Intermarried  with  his  present  wife  about  twenty-two 
years  ago,  and  that  prior  to  that  time  he  occupied  another  dwelling  in  the 
.)»axue  block  as  the  one  now  owned  by  his  wife,  and  occupied  by  her  and  the 
family,  but  his  present  wife  continued  to  live  with  him  In  his  former  residence 
until  they  removed,  with  the  children,  to  the  present  abode,  mentioned  in  the 
complaint;  that  the  plaintiff  fuminhcd  all  the  money  to  purchase  the  lot  and 
to  build  the  house  No.  347  Fourth  street,  and  has  ever  since  occupied,  pos 
messed,  and  controUod  the  same,  paying  aU  the  taxes  assessed  thereon,  and 
paying  for  all  the  repairs  and  improvements  which  have  since  been  made 
titercto;  that  he,  the  said  plaintiff ,  has,  ever  since  the  purchase  of  said  prem- 
ises. No.  347  Fourth  street,  and  the  building  of  8:iid  house  thereon,  occupied, 
liossessed,  and  controUcMl  the  same  under  an  agreement  made  by  him  with 
his  said  \^ife,  when  said  premises  were  first  purchased  and  paid  for  by  him 
3ind  the  title  thereto  taken  in  the  name  of  his  said  wife,  that  he,  the  said 
plaintiff,  with  his  said  children,  might  occupy  the  same  as  a  home  for  him- 
self and  his  children  as  long  as  he  lived,  and  that  he  might  occupy,  possess, 
snd  control  the  same  as  his  home,  the  same  as  he  had  that  in  which  they 
were  then  living." 

This  offer  was  objected  to,  and  rejected  by  the  court,  and  there- 
upon the  plaintiff's  counsel  asked  the  privilege  of  amending  the 
complaint  by  inserting  after  ''^N^o.  347  Fourth  street''  the  words, 
•**and  ever  since  the  purchase  thereof  has  been,  and  is  now,  in  legal 
possession  thereof  under  an  agreement  with  his  said  wife."  Not- 
withstanding the  elaborate  argument  addressed  to  us  upon  the 
main  question  hj  the  learned  counsel  for  the  appellant,  it  is  dear 
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that  under  the  decision  of  the  court  of  appeals  in  this  case  no 
recovery  could  be  had  upon  the  complaint,  and  the  offer  of  proof 
thereunder  was,  within  the  reasoning  of  the  court  of  appeals,  in- 
competent. But  it  is  insisted  that  the  trial  court  erred  in  refusing 
the  application  of  the  plaintiff  to  amend  his  complaint  in  the  re^ 
spect  above  stated.  It  is  apparent  that  the  proposed  amendment 
was  offered  in  order  to  meet  the  objection  made  by  the  court  of 
api)eals.  Whether  the  same  should  or  should  not  have  been  al- 
lowed under  section  723  of  the  Code  of  Civil  Procedure  depended 
upon  many  circumstances.  The  appeal  book  contains  no  affidavit 
or  other  proof  excusing  the  failure  of  the  plaintiff  to  insert  sach 
an  allegation  in  the  original  complaint  Though  the  plaintiff, 
upon  this  question,  is  entitled  to  the  exercise  of  the  discretion  of 
the  court  at  general  term,  yet,  under  the  established  practice,  we 
should  not  be  justified  in  reversing  a  ruling  made  under  the  cir- 
cumstances disclosed,  unless  some  facts  were  laid  before  us  excus- 
ing the  failure  to  insert  such  an  allegation  originally;  thus  presentr 
ing  some  ground  for  the  exercise  of  a  judicial  power.  After  a 
protracted  and  thorough  litigation,  such  as  this  action  has  under- 
gone, we  think  it  will  not  suffice  for  the  plaintiff  merely  to  rise  in 
court  and  ask  for  an  amendment  upon  ^e  trial  of  the  character 
and  oontroUing  influence  of  the  one  proposed  in  this  instance.  It 
follows  that  the  judgment  appealed  from  should  be  affirmed.  All 
concur. 


TENNANT  v.   DUDLEY. 

(Supreme  Court,  General  Term,  Fifth  Department.    April  13,  ISSa) 

LiFB  Iksurakce— Who  Entitled  to  Proceeds. 

A  policy  of  life  Insurance  for  $1,800  wa»  made  payable  to  a  creditor 
of  the  iDsured,  who  received  tlie  entire  amount  of  the  poUcy  on  the 
death  of  the  Insured.  In  an  action  by  the  administrator  against  tbe 
creditor,  the  question  was  whether  the  policy  was  Issued  to  the  creditor 
as  coUateral  security  for  his  claim,  or  whether  he  took  tiie  absolute  H- 
tie.  Hddi  that  a  written  agreement  executed  within  two  montl^s  of  the 
death  of  the  insured,  wherein  the  creditor  agreed  to  receive  $500  as  hl<9 
part  of  the  sum  to  be  paid  on  the  policy,  and  which  provided  for  the  disr 
tribntion  of  tlu>  residue  among  the  insured's  heirs  and  next  of  kin,  war- 
ranted a  finding  by  the  jury  that  the  creditcnr  took  the  p<^cy  only  as  col- 
lateral security. 

Appeal  from  circuit  ^ourt,  Chautauqua  county. 

Action  by  Moses  D.  Tennant,  administrator,  etc.,  of  William  H. 
Benouard,  deceased,  against  Eugene  Dudley,  for  the  amount  received 
by  defendant  on  a  policy  issued  on  the  life  of  plaintiff's  testator. 
EVom  a  judgment  entered  on  a  verdict  in  plaintiff's  favor,  and  from 
an  order  denying  defendant's  motion  for  a  new  trial,  made  on  the 
judge's  minutes,  defendant  appeals.    Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MACOMBER,  and 
HAIGHT,  JJ. 

Cooke,  Fisher  &  Wade,  for  appellant* 
S.  W.  Mason,  for  respondent. 
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MACOMBER,  J.  This  action  was  brought  to  recover  the  amount 
received  by  the  defendant  upon  a  policy  or  certificate  of  life  insur- 
ance issued  by  a  company  known  as  the  "Equitable  Aid  Union,"  in 
the  sum  of  |1,800,  upon  the  life  of  the  plaintiff's  testator,  William 
H.  Benouard.  This  certificate  or  policy  was  originally  made  pay- 
able to  the  insured,  or  to  his  wife,  but  subsequently  it  was  sur- 
rendered, and  a  new  certificate  or  policy  taken,  made  payable  to  the 
defendant,  Eugene  Dudley.  This  policy  was  originaUy  issued  in 
the  year  1886.  In  November  of  that  year  the  arrangement  for  a 
change  in  its  terms  in  respect  to  the  beneficiary  or  payee  was  made 
by  the  insured  and  the  defendant,  and  the  same  was  ratified  and 
carried  into  effect  by  the  company.  The  complaint  proceeded  upon 
the  ground  tiiat  this  assignment  of  the  original  policy,  or  the  ar- 
rangement by  which  the  new  certificate  was  issued  to  the  defend- 
ant, was  made  as  collateral  security  to  the  defendant  for  the  pay- 
ment of  an  indebtedness  of  about  |180  owing  to  him  by  the  insured. 
The  answer  averred  tiiat  such  indebtedness  amounted,  at  the  time 
of  this  arrangement,  to  upwards  of  fl,300,  and  that  the  defendant 
took  an  absolute  title  to  the  policy,  and  was  entitled  to  the  pay- 
ment of  the  entire  sum  of  {1,800.  It  was  also  averred  in  the  an- 
swer and  proved  that,  after  the  assignment  of  the  policy  to  the  de- 
fendant, the  latter  continued  to  pay  all  premiums  faUing  due  until 
the  29th  day  of  January,  1889,  the  date  of  the  death  of  the  insured. 
No  question  was  raised  with  the  company  touching  the  right  of 
the  defendant  to  receive,  under  the  assignment,  the  entire  sum  of 
^1,800.  This  action  is  brought  to  recover  such  sum,  less  the 
jimount  of  the  indebtedness  owing  by  the  insured  to  the  defendant. 
The  evidence  shows  with  much  conclusiveness  that  the  defendant 
received  the  assignment  of  this  policy  or  certificate  as  collateral 
security  only  for  the  payment  to  him  of  any  sum  which  might  be 
owing  by  the  insured  to  him.  The  verdict  of  the  jury  was  in  the 
sum  of  |1,196  for  the  plaintiff.  This  result  is  amply  sustained  by 
the  clear  preponderance  of  the  evidence.  Indeed,  in  view  of  a  writ- 
ing put  in  evidence,  executed  by  the  defendant,  with  others,  on  the 
6th  day  of  March,  1889,  any  verdict  more  favorable  than  this  to  the 
-defendant  could  hardly  be  expected;  and,  if  such  verdict  had  been 
rendered,  the  same  could  not  have  withstood  a  motion  for  a  new 
trial,  upon  the  ground  that  it  was  against  the  weight  of  the  evi- 
4lence.  By  this  written  agreement,  under  seal,  executed  within  two 
months  of  the  death  of  the  insured,  the  defendant  agreed  to  receive 
as  his  part  of  the  sum  to  be  paid  by  the  insurance  company  the  sum 
of  ?500  in  fuU  discharge  of  all  his  claims  upon  the  i)olicy,  and  the 
residue  of  that  sum  was  to  be  divided  in  a  manner  not  necessary  to 
state  for  the  purposes  of  this  decision,  except  that  it  was  to  go  to  the 
supposed  next  of  kin  or  heirs  at  law  of  the  insured.  With  this  un- 
mistakable evidence  in  the  case,  the  claim  now  set  up  by  the  de- 
fendant must  be  deemed  to  be  wholly  untenable.  Certain  excep- 
tions appear  to  the  rulings  of  the  court  upon  the  reception  of  evi- 
dence which  have  been  a  subject  of  examination  by  us,  but  they  are 
not,  in  our  judgment,  of  sufficient  moment  to  call  upon  us  for  any 
■discussion.  The  judgment  and  order  appealed  from  should  be  af- 
-firmed,  with  costs.    All  concur. 
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TOWNSGND  et  al.  y.  RACIGIAM  et  aL 
(Supreme  Conrt,  General  Term,  Fifth  Department    April  13,  1893.) 

L   TttUSTS— MOBTGAQB  IN  FaVOB  OF  ThIRD    PkRSON— RELEASE . 

The  owner  of  land  conveyed  it  to  her  grandsons,  taking  a  mortgage 
m^curlng  an  annuity  to  herself,  and  also  providing  that  the  grantee  ahouli) 
pay  a  certain  sum  to  her  two  granddaughters  after  her  death.  The 
scrivener  had  been  requested  by  the  grantor  to  draw  her  will,  but  he  told 
her  that  he  could  fix  it  by  deed  and  mortgage,  which  would  be  the 
same  as  a  will,  and  which  she  could  revoke  at  any  time.  She  expressed 
her  purpose  to  control  the  property,  and  to  make  what  changes  she 
pleased.  The  mortgage  was  aXterwanls  released,  and  a  new  one  taken,, 
with  substantLally  the  same  provisions,  and  this  was  repeated  seyerot 
times,  with  several  conveyances  and  reconveyances  of  the  land,  until  » 
final  release  leaving  the  tiUe  in  the  grandsons.  The  granddaughters 
knew  nothing  about  any  of  the  transactions  until  the  grantor's  death,  a& 
years  after  the  first  mortgage.  Hdd,  that  the  grantor  had  no  intention  to^ 
and  did  not  create  a  trust  in  the  land  in  favor  of  her  granddaughters. 
9l  Bamb— EyiDBKcm 

Parol  evidence  was  competent  in  such  case  to  show  the  purpose  for 
which  such  deeds  and  mortgages  were  executed. 

Appeal  from  si>ecial  term,  Orleans  comily. 

Action  by  Esther  C.  Townsend  and  Willard  Brown,  assignee  of  the 
administrator  of  tlie  estate  of  Maria  Leach,  deceased,  against  Joshua 
Rackham  and  others,  to  eetal^Iish  a  trust  in  certain  real  estate^ 
From  a  judgment  dismissing  ijx&  complaint  on  the  merits,  plaintiffs 
appeal.    Affirmed. 

Argued  before  DWIGHT,  R  J.,  and  LEWIS,  MAGOMBEBi  and 
HAIGHT,  JJ. 

Henry  M.  Davis,  for  appellants. 
George  Bullard,  for  respondents. 

MACOMBER,  J.  The  maiden  name  of  the  plaintifiP  Esther  a 
Townsend  was  Esther  C.  Lutts.  The  plaintiff  Willard  Brown  is  the 
assignee  of  the  administrator  of  the  estate  of  Maria  Leach,  who 
died  July  12, 1890,  in  the  state  of  Iowa.  These  two  persons,  Esther 
O.  Lutts  and  Maria  Leach,  were  grandchildren  of  Catherine  Fam- 
ham,  hereinafter  mentioned.  On  the  26th  day  of  September,  1857. 
Catherine  Farnham,  who  was  73  years  of  age  and  a  widow,  deeded 
to  her  two  grandchildren,  the  defendants  AJmeron  C.  Wilson  and 
Valentine  A.  Wilson,  her  farm  in  the  town  of  Carlton,  Orleans 
county,  N.  Y.,  and  received  back  from  the  grantees  a  mortgage,  con 
taining  the  following  condition: 

"This  grant  is  Intended  as  a  security  for  the  payment  of  the  foUowini^ 
sums  of  money,  to  wit:  $75.00  on  the  first  day  of  January,  and  125.00 
on  the  first  day  of  July,  In  each  and  pvory  year  hereafter  during  the- 
natural  life  of  the  party  of  the  second  part,  to  be  paid  to  the  said  party 
of  the  second  part  at  the  house  of  the  party  of  the  first  part.  In  the- 
town  of  Carlton;  and  the  further  sum  of  $1,50000,  to  be  paid  as  fol- 
lows: One  thousand  dollars  to  be  paid  to  Maria  Leach,  or  her  h^rs,  fi^e 
years  from  the  death  of  the  said  party  of  the  second  part,  and  $500.00  t(^ 
be  paid  to  Esther  C.  Lutts  five  years  from  the  death  of  the  said  party  of  th^ 
second  part  The  several  sums  herein  mentioned  Is  for  the  purcliaR^ 
mon^y  of  said  premises.     And»  as  a  farther  oonslderatioii  to  these  pra^ 
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entB,  It  l8  agreed  bet^reen  the  parties  that,  in  addition  to  the  sums  al- 
ready mentioned  and  agre<»d  to  be  paid,  the  said  pftrty  of  the  first  pai-t 
agrees  to  and  with  the  said  party  of  the  second  part  to  provide  her,  the  said 
Cntheilne  Famham,  a  home  at  their  home  or  homes,  at  all  times,  wlien  she 
may  choose,  during  her  natural  life,  and  provide  for  her  board  and  all  neo 
essjiry  clothing  and  all  things  necessaiy  and  proper  for  her  comfort  and  sup- 
port during  her  natural  life.  And  this  conveyance  shall  be  void  if  such  pay- 
ments be  made  as  hereinafter  specified;  and  in  case  default  shall  be  made 
in  the  payment  of  the  above  sums  hereby  intended  to  be  secured,  or  any 
part  thereof,  or  in  case  default  be  made  In  providing  for  in  taking  care  of 
the  said  party  of  the  second  part  as  above  provided,  it  shall  be  lawful  for  the 
party  of  the  second  part,  her  executors,  administrators,  or  assigns,  at  any 
time  thereafter,  to  sell  the  premises  hereby  granted,  or  any  part  thereof,  in 
the  maimer  prescribed  by  law,"  etc 

On  the  12th  day  of  October,  1857,  this  mortgage  was  discharged 
bj  Catherine  Famham,  and  the  discharge  was  d^vered  to  the 
mortgagors,  whereupon  they  gave  her  a  second  mortgage,  containing^ 
the  same  conditions  as  the  first,  except  that  in  the  condition  for 
Bupport  those  words  were  added,  ''while  living  with  the  party  of  the 
first  part"  This  second  mortgage  was  in  turn  discharged  on  the 
15th  day  of  October,  1858,  by  Catherine  Farnham,  and  the  Wilsons 
thereupon  conveyed  the  lands  back  to  her.  She  then  deeded  to 
Susan  A.  Wilson,  wife  of  Valentine  A.  Wilson,  the  north  half  of  the 
farm,  and  to  Lovina  L.  Wilson,  wife  of  Almeron  C.  Wilson,  the  south 
half  thereof,  and  took  back  from  each  a.  mortgage  for  her  support^ 
containing  tJiese  provisions: 

"While  living  with  the  party  of  the  first  part,  $37.50  semiannunlly,  and  ns 
security  for  the  payment  to  Esther  C.  Lutts  of  $250.00,  and  to  Maria  Leaeli 
$500.00,  five  years  after  the  death  of  Catherine  Famham." 

The  other  conditions  of  the  mortgage  were  the  same  as  those  con- 
tained in  the  first  mortgage.  On  the  11th  day  of  May,  1861,  Cather- 
ine Farnham  discharged  these  last  two  mortgages,  and  delivered 
the  discharges  to  Lovina  L.  Wilson  and  Susan  A.  Wilson,  respective- 
ly, and  they  in  turn  deeded  back  to  her  the  farm  previously  deeded 
to  them.  Thereupon  Catherine  Farnham  deeded  the  south  half  of 
the  farm  to  Almeron  C.  Wilson,  and  the  north  half  to  Valentine  A. 
Wilson,  and  took  back  from  each  of  them  a  mortgage  containing 
the  same  conditions  as  the  last  two  mortgages,  except  that  her  annu- 
ity was  stated  to  be  |15  semiannually,  instead  of  $37.50.  On  Octo- 
ber 1,  1868,  Valentine  Wilson  deeded  his  north  half  of  the  farm  to 
Almeron  C.  Wilson.  On  December  11,  1870,  Catherine  executed  a 
discharge  of  the  mortgage  given  by  Almeron  C.  Wilson  on  the  south 
half  of  Sie  farm,  and  Almeron  C.  Wilson  gave  the  mortgage  thereon 
to  one  Isaac  Cochrane  for  |1,500,  for  money  borrowed.  After  this 
last-named  mortgage  was  recorded,  and  on  January  2, 1871,  Almeron 
C.  Wilson  gave  Catherine  Farnham  a  mortgage  on  this  half,  con- 
taining the  same  conditions  as  his  mortgage  of  May  11, 1861. 

The  trial  justice  has  found  as  a  fact,  which  finding  is  well  mip- 
ported  by  the  evidence,  that  neither  Maria  Leach  nor  Esther  C.  Lutts 
had  any  knowledge  of  the  execution  and  delivery  of,  or  in  any  man- 
ner accepted  or  assented  to,  any  of  the  mortgages  described  above, 
or  any  of  the  provisions  in  any  of  these  mortgages  in  their  favor 
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prior  to  such  satisfaction.  No  claim  was  ever  made  by  them  under 
any  of  these  mortgages  until  this  action  was  brought.  On  the  Ttli 
day  of  February,  1873,  Catherine  Famham  execut^  a  dischai^e  of 
the  mortgage  given  by  Ahneron  C.  Wilson,  January  2,  1871,  and 
also  the  mortgage  given  by  Valentine  A.  Wilson,  May  11,  1861,  and 
took  back  from  the  former  a  mortgage  on  the  151  acres  for  her  sup- 
port, and  for  the  payment  to  her  of  fCO  a  year,  to  pay  her  funeral 
expenses,  and  to  erect  suitable  gravestones  at  her  grave,  etc.  Cath- 
erine Farnham  continued  to  reside  in  the  families  of  Almeron  C.  Wil- 
son and  Valentine  A.  Wilson  from  September,  1857,  to  the  time  of 
iier  death,  which  was  August  20, 1883.  The  defendant  Joshua  Back- 
ham  is  a  grantee  in  good  faith  and  for  value  of  these  lands  from 
Almeron  C.  Wilson,  The  defendant  Fred.  G.  Coann  is  the  owner  of 
another  mortgage  upon  these  premises  in  the  sum  of  |1,800,  which  he 
received  through  various  assignments,  and  this  mortgage,  too,  the 
trial  court  has  found  to  have  been  taken  and  ia  held  in  good  faith 
and  for  value.  The  plaintiffs  seek  to  work  out  an  interest  in  these 
lands  through  a  supposed  trust  created  by  the  mortgages  above  men- 
tioned.  If  this  position  had  any  foundation  for  its  support  under 
the  instruments  as  they  were  originally  drawn,  the  plaintiffs, 
having  no  knowledge  thereof,  and  never  having  taken  advantage 
of  the  same,  prior  to  the  rescission  thereof,  could  not  work  out 
a  trust  in  their  behalf  susceptible  of  enforcement,  so  long  as  the 
relation  of  cestui  que  trust  and  trustee  appears  not  to  have 
been  established.  Acton  v.  Woodgate,  2  Mylne  &  K.  492.  But 
•clearly  there  was  no  trust  created  in  behalf  of  either  Miss  Lutts 
or  Miss  Leach  by  these  instruments.  There  was  no  consent 
to  the  creation  of  a  tnist  either  by  the  mortgagor  or  mortgagee. 
Indeed,  the  very  negative  of  this  proposition  is  abundantly  estab- 
lished by  the  strong  circumstances  i)ervading  the  case,  which  indi- 
cate that  it  was  the  sole  purpose  of  Catherine  Famham  in  making 
the  deeds  and  receiving  back  these  mortgages  to  make  provision 
for  herself  during  her  lifetime,  and  to  make  a  testamentary  provision, 
also,  for  her  two  grandchildren,  Esther  C.  Lutts  and  Maria  Leach. 
It  appears,  furthermore,  that  she  sent  for  her  scrivener,  and  stated 
to  him  that  she  wished  to  have  a  will  drawn,  and  thereupon  the 
scrivener  said  he  could  fix  it  for  her  by  way  of  a  deed  and  mort- 
gage. She  was  informed  by  him  that  this  arrangement  would  be 
just  the  same  as  a  will,  and  that  she  could  revoke  it  at  any  time  in 
the  same  manner  as  she  could  a  will.  She  expressed  her  purpose 
to  control  the  property  while  she  lived,  and  desired  to  have  it  ar- 
ranged in  a  safe  manner  for  her  so  she  could  make  any  changes 
which  she  pleased.  Under  this  evidence,  but  especially  under  the 
persuasive  circumstances  attending  the  history  of  these  several 
instruments,  the  learned  justice  was  well  justified,  we  think,  in 
finding,  as  a  matter  of  fact,  that  Catherine  Famham  did  not  in- 
tend at  any  time  to  create  any  irrevocable  interest  in  these  lands 
in  either  Esther  C.  Lutts  or  Afaria  Leach,  thus  taking  the  case 
out  of  the  operation  of  the  decision  in  McPherson  v.  Hollins,  107 
N.  Y.  316,  14  N.  E.  Rep.  411.  If  parol  evidence  was  required  to  char- 
acterize the  purpose  of  these  deeds  and  mortgages,  the  «ame  is 
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comjpetent  under  the  decision  of  this  court  in  Kelsey  v.  Cooley,  11 
N.  Y.  Supp.  745. 

Objection  is  made  tliat  the  evidence  of  Lovina  Wilson  was  incom- 
petent, and  that,  as  the  same  was  objected  to,  and  the  objection 
linallj  overruled  by  the  court,  a  new  trial  should  be  granted,  upon 
the  ground  of  the  exception  taken  to  such  ruling.  But  Lovina 
Wilson  had  no  interest  in  the  action,  although  she  was  made  a  party 
thereto.  She  had  no  interest  in  the  result  because  the  property  had 
passed  into  the  hands  of  a  bona  fide  purchaser,  Joshua  Backham. 
8he  was  not  in  any  sense  an  interested  party  to  the  subject-matter 
of  such  conversation,  and  took  no  part  therein,  and  hence  was  a 
competent  witness.  Simmons  v.  Havens,  101  N.  Y.  428,  5  N.  E.  Rep. 
73;  Gary  V.  WThiite,  59  N.  Y.  336;  Kelsey  v.  Cooley,  supra.  It  fol- 
lows that  the  judgment  appealed  from  should  be  affirmed. 

Judgment  appealed  from  affirmed,  with  costs.    All  concur. 


PEOPLE  ex  reL  STEWART  v.  PASCHAL  et  aL 
(Supreme  Oonrt,  General  Term,  Fifth  Department.    April  13,  1803.) 

L  Parent  and  Child— Orphan  Asylum— Apprentice. 

A  woman  who  was  employed  in  an  oi^han  asylum  placed  her  child  in 
the  asylum,  and  applied  a  portion  of  her  wages,  equivalent  to  one  doUar 
per  week,  to  the  chUd*s  support.  Heldy  that  the  chUd  had  not  been  abso- 
lutely surrendered  to  the  care  and  custody  of  the  asylum,  within  Laws 
1884,  c.  438,  §  5,  which  authorizes  certain  charitable  corporations  to  bind 
out  indigent  children  which  have  been  absolutely  surrendered  to  their  care 
and  custody. 

8b  Habeas  Corpus— Evidence— Witness— Impbachmbnt. 

In  a  proceeding  on  habeas  corpus  to  remove  a  child  from  the  custody 
of  a  person  alleged  to  be  the  keeper  of  a  house  of  Ul  fame,  the  record  of 
defendant's  conviction  was  read  in  evidence,  over  his  objection.  Aft- 
erwards he  testified  in  his  own  behalf.  Held,  that  the  admission  of  the 
record  was  not  prejudicial  error;  since  under  Code  ClvU  Proc.  §  832,  it 
was  competent  evidence  as  to  defendant's  credibility  as  a  witnesa 

t.  8amb— Jurisdiction— Adoption. 

Laws  1884,  c.  438,  S  12,  which  provides  for  an  application  to  the  sur- 
rogate's court  for  a  rescission  of  an  agreement  of  adoption,  does  not 
deprive  the  supreme  court  of  jurisdiction  to  take  a  chUd  from  its  adopt- 
ive parents  by  habeas  corpus,  on  proper  showing. 

Appeal  from  special  term,  Monroe  county. 

Proceedings  for  liabeas  corpus  brought  by  the  people^  upon  the 
relation  of  lillie  Stewart,  against  James  A«  Paschal  and  Josia  M. 
Paschal,  to  obtain  custody  of  Mabel  Stewart,  relator's  daughter. 
Judgment  was  rendered  awarding  to  relator  the  custody  of  the 
child.     Defendants  appeal.     Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MAGOMBEB,  and 
HAIGHT,  JJ. 

John  P.  Dorthy,  for  appellants. 
George  A.  Carnahan,  for  respondent. 

HAIGHT,  J.  Mabel  was  eight  years  of  age  on  the  Slst  day  of 
March  last.     On  the  15th  day  of  June,  1885,  she  was  placed  in  the 
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Bochester  Orphan  Asylum,  and  there  eontiniied  to  reside  until  the 

22d  day  of  November,  1886,  at  which  time  she  was  taken  from 
the  asylum  by  the  defendants,  and  on  the  8th  day  of  June,  1887, 
William  N.  Sage,  as  president  of  the  asylum,  executed  and  delivered 
to  the  defendants  an  instrument  in  writing  purporting  to  appren- 
tice her  to  them  until  she  should  become  of  the  age  of  18  yearsr 
During  the  winter  of  1885  and  1886,  and  up  to  about  July,  the  re 
lator  was  employed  in  the  asylum,  and  diu'ing  that  time  appliec 
a  portion  of  her  wages,  equivalent  to  one  dollar  per  week,  to  the 
support  of  Mabel,  and  thereafter  paid  the  asylum  three  dollars  in 
July,  fom*  dollars  in  August,  six  dollars  in  October,  five  dollars  Id 
November,  three  dollars  in  December,  to  be  applied  in  the  support 
^f  Mabel  and  the  relator's  other  child,  Grovei*.  The  referee  found 
is  facts  that  the  custody,  control,  and  guardianship  of  the  child 
were  never  surrendered  to  the  asylum  by  the  mother  by  any  in- 
strument in  writing;  that  the  child  was  never  committed  thereto 
or  placed  therein  by  any  magistrate  or  poor  officer,  or  in  any  other 
legal  manner;  and  that  provisions  had  been  made  by  the  relator 
for  the  support  of  Mabel  in  the  asylum  within  the  period  of  one 
year  next  preceding  the  8th  day  of  June,  1887,  the  date  at  which 
the  defendants  claim  to  have  adopted  her.  The  referee  further 
found  as  facts  that  the  defendant  James  A.  Paschal,  with  the 
knowledge  and  assistance  of  Josia  M.  Paschal,  maintained  and 
conducted  an  hotel  known  as  the  "Manning  House,''  No.  153  Andrew 
street,  in  the  city  of  Rochester,  from  September,  1888,  to  April. 
1891,  for  the  purposes  of  prostitution;  that  James  A.  Paschal  had 
been  twice  duly  convicted  in  the  police  court  of  the  city  of  Roches- 
ter of  the  offense  of  keeping  a  disorderly  house  or  house  of  prosti- 
tution; and  that  the  defendants  are  improper  persons  to  have  the 
care  and  custody  of  the  child.  We  are  satisfied  from  a  careful 
reading  of  the  evidence  that  these  findings  should  be  sustained. 

The  Laws  of  1884,  a  438,  §  5,  provides  that  any  corporation 
specified  in  the  first  section  of  the  act  may  bind  out  an  indigent  or 
pauper  child  which  shall  have  been  absolutely  surrendered  to  the 
care  and  custody  of  the  corporation,  in  pursuance  of  the  provi- 
sions of  the  first  section  of  the  act,  or  which  shall  have  been  placed 
in  the  corporation  as  a  pauper,  in  pursuance  of  the  second  provision 
of  the  act,  or  shall  have  been  left  to  the  care  of  the  corporation 
with  no  provisions  by  the  parent,  relative,  or  guardian  for  its  sup 
port,  for  a  period  of  one  year.  The  first  section  of  the  act  provides 
that  the  guardianship  of  the  person  and  the  custody  of  an  indigent 
child  may  be  committed  to  any  incorporated  orphan  asylnnu  or 
other  institution  incorporated  for  the  care  of  on>han,  friendless, 
or  destitute  children,  by  an  instrument  in  writing  signed  by  tiie 
parents  of  such  child,  or,  if  both  parents  be  dead,  and  there  is  no 
lejxal  guardian  of  the  child,  by  the  mayor  of  the  city  or  the  county 
judge  of  the  county  in  which  such  asylum  shall  be  located,  upon 
such  terras,  for  such  time,  and  subject  to  such  conditions  as  may 
be  agreed  upon  by  the  parties  to  such  written  instrument.  The 
second  section  of  the  act  makes  provision  for  the  commitment  of 
auch  child  or  children  to  an  asylum  by  the  superintendent  or  over- 
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seer  of  the  poor.  Mabel  was  not  committed  to  fbe  a^^lum  by  any 
instrument  in  writing,  nor  by  any  mayor,  county  judge,  superin- 
tendent, or  overseer  of  the  poor.  Her  mother  had  not  abandoned 
her  for  the  space  of  one  year,  but,  instead  thereof,  had  continued 
to  pay  for  her  support  down  to  the  time  she  was  taken  from  the 
asylum  by  the  defendants,  in  November,  1886.  There  had  not, 
therefore,  been  an  absolute  surrender  of  the  child  to  the  asylum 
in  such  a  manner  as  to  give  it  jurisdiction  to  bind  or  apprentice 
her  to  the  defendants;  and  the  attempt  of  the  president  so  to  do 
is  consequently  void. 

Upon  the  trial  the  record  of  conviction  of  the  defendant  James 
A.  Paschal  was  read  in  evidence,  under  his  objection.  It  is  now 
claimed  that  it  was  not  proper  evidence  against  him  in  this  pro- 
ceeding. He,  however,  subsequently  went  upon  the  stand  as  a 
witness  in  his  own  behalf,  and  gave  material  testimony.  TRLe 
record  of  his  conviction  then  became  competent  evidence  as  bear- 
ing upon  his  credibility.  Ck)de  Civil  Proc.  §  832.  The  error,  if 
any,  was  by  that  act  cured. 

It  is  also  contended  that  the  relator  should  have  proceeded 
under  the  Laws  of  1884,  c.  438,  §  12,  instead  of  by  habeas  cor- 
pns.  That  section  provides  for  an  application  to  the  surro- 
gate's court  of  the  county  in  which  the  foster  parent  resides 
for  a  cancellation  of  the  agreement  of  adoption,  and  for  the 
termination  of  the  relation  of  parent  and  child,  on  the  ground 
of  cruelty,  misusage,  refusal  of  necessary  provisions  or  clothing, 
or  inability  to  support  and  maintain  or  educate  the  child,  or  of 
any  violation  of  duty  on  the  part  of  such  foster  parent  towards 
such  child.  If  the  provisions  of  this  statute  are  broad  enough 
to  afford  relief  on  the  ground  that  the  foster  parents  are  immoral, 
and  improper  persons  to  have  the  custody  of  a  child,  it  but  affords 
a  concurrent  remedy;  for  the  statute  does  not  take  from  the  su- 
preme court  any  of  its  ancient  powers  or  jurisdiction  under  a  writ 
of  habeas  corpus. 

The  order  should  be  aflOrmed,  with  costs.    All  concur. 


CHARLTON  et  aL  v.  SOOYLLLE  et  aL 
(Supreme  Oonrt,  General  Term,  Fifth  Department    April  18,  1808.) 

1.  Pleading — Amendment  of  Answer  after  Trial. 

It  is  within  the  discretion  of  the  court  to  aUow  an  answer  to  be  amend- 
ed after  the  hearing  so  as  to  conform  to  the  proofd  by  denying  an  allega- 
tion of  the  complaint  that  was  admitted  in  the  original  answer,  where 
the  plaintiff  has  given  evidence  in  snpport  of  such  aUegatlon  both  in  his 
flffirmatlye  case  and  on  rebuttaL 

2.  Mechanic's  Lien— Extent  of  Recovery. 

Tn  an  action  to  foreclose  a  mechanic's  Uen  it  appeared  that  both  parties 
bad  abandoned  the  contract  when  the  house  was  partly  built,  and  before 
the  contractor  had  been  paid  anything,  and  that  thereupon  the  owner 
had  torn  down  the  building  and  rebuUt  It,  using  the  same  materials.  Hdd, 
that  the  contractor  was  entitled  to  a  lien  for  the  value  of  the  materials 
famished  by  him,  less  the  cost  of  tearing  down  the  buUding. 
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I.  flAMB— AbANDONMBNT  OF  CONTBAOT. 

A  boUdixig  oontract  provided  that  If  tbe  oontraeton  dioiild  taSk  to  pe^ 
form  the  contract  in  any  particular,  and  the  architect  should  so  spedfy, 
the  owner  might  give  them  three  days*  notice  to  perform,  and,  in  case  ot 
their  refusal  to  do  so  within  that  time,  the  owner  might  terminate  the 
contract.  The  architect  having  certified  that  the  work  was  not  bdng 
done  according  to  the  contract,  the  owner  notified  the  contractors  to  re- 
move th^  labor  and  materials,  and  to  provide  such  materials  as  were 
called  for  in  the  specifications,  at  the  same  time  notifying  them  that  be 
should  terminate  the  contract,  and  taking  from  them  the  plans  and  sped- 
fications.    Hdd,  that  the  owner  thereby  abandoned  the  contract. 

Appeal  from  special  term,  Erie  county. 

Action  by  John  Charlton  and  another  against  CJora  I.  Scoville  and 
Charles  H.  Scoville  to  foreclose  a  mechanic's  lien.  From  a  judgment 
entered  on  a  decision  of  i^e  court,  and  from  an  order  permitting  an 
amendment  of  the  answer,  both  parties  appeal.    Modified. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MACOMBEB^  and 
HAIGHT,  JJ. 

George  Wing,  for  plaintiffs. 
Leroy  Parker,  for  defendants. 

HAIGHT,  J.  This  action  was  brought  to  foreclose  a  mechanic's 
lien.  On  the  26th  day  of  August,  1890,  the  plaintiffs  entered  into 
a  contract  in  writing  With  the  defendant  Charles  HL  Scoville  to 
furnish  the  material  and  construct  a  dwelling  house  upon  tlie 
premises  of  the  defendant  Cora  I.  Scoville  for  the  sum  of  J3,9S0. 
The  work  was  to  be  done  in  a  workmanlike  manner,  according  to  the 
plans  and  specifications  attached  to  the  contract,  and  under  the  di- 
rection and  to  the  satisfaction  of  F.  William  Fisher,  an  architect. 
Charles  H.  Scoville  was  the  husband  of  Cora  I.  Scoville,  and  he  en- 
tered into  the  contract  with  her  knowledge  and  consent  and  for  her 
benefit  The  plaintiffs  sublet  the  carpenter  work  to  another  person, 
who  commenced  work  upon  the  construction  of  the  building  on  the 
22d  day  of  September,  and  continued  work  thereon  until  the  3d  day 
of  October,  at  which  time  he  ceased  work  upon  the  premises,  leaving 
the  building  unfinished.  Subsequently  this  action  was  brought. 
The  trial  court  found  as  facts  that  the  building,  as  far  as  it  had 
progressed,  had  not  been  constructed  in  accordance  with  the  provi- 
sions of  the  contract;  that  improper  materials  had  been  furnished, 
and  that  the  work  had  not  been  performed  in  a  workmanlike  man- 
ner; that  on  the  30th  day  of  September  notice  was  given  to  the 
plaititiffs  to  remove  all  labor  and  materials  condemned  by  the  archi- 
tect, and  to  provide  materials  called  for  in  the  bpecifications  on  or 
before  the  4th  day  of  October  at  9  o'clock  A.  M.;  that  the  plaintiffs 
expressed  a  willingness  to  remedy  the  defects,  and  through  their 
employes  did  remedy  certain  defects,  but  not  all;  that  on  the  3d 
day  of  October  they  abandoned  the  work;  that  thereupon  the  de- 
fendants took  possession  of  the  building,  had  the  same  torn  down 
at  an  expense  of  |40.50,  and  reconstructed  the  same  to  the  poiut 
where  the  building  was  abandoned,  at  an  expense  of  |123.50,  using 
therefor  the  materials  of  the  plaintiffs  that  were  in  the  building  and 
left  upon  the  grounds,  of  the  value  of  f318;    and  ordered  judgment 
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for  the  sum  of  |194.50,  being  the  value  of  the  materials  used  in  the 
construction,  J318,  less  the  cost  of  rebuilding  the  sair.e,  {123.50. 
This  judgment  was  ordered  upon  the  theory  that  the  defendants  had 
abandoned  the  contract  on  their  part  after  the  plaintiffs  had  com- 
mitted a  breach  of  the  contract  on  their  part;  that  the  defendants, 
in  using  the  plaintiffs'  material  in  the  new  structure,  were  obliged 
to  pay  therefor,  less  the  sum  of  {123.50,  which  the  defendants  had 
suffered  as  damages  in  reconstructing  the  building  to  the  point 
where  it  was  abandoned  by  the  plaintiffs.  The  complaint  alleged 
that  on  the  2d  day  of  October,  1890,  the  defendants,  without  any 
just  cause  for  so  doing,  notified  the  plaintiffs'  workmen  to  cease  work 
upon  the  house,  and  ordered  them  off  the  premises,  forbidding  them 
coming  again  upon  the  land,  and  that  no  work  had  been  done  or  ma- 
terial furnished  by  the  plaintiffs  since.  The  answer  admitted  that 
on  or  about  the  2d  day  of  October,  1890,  the  defendant  Charles  H. 
Scoville  notified  the  plaintiffs  and  their  workmen  to  cease  work  upon 
the  said  house,  and  that  the  plaintiffs  have  done  no  work  and 
furnished  no  material  since  that  time;  but  they  deny  that  he  so 
notified  the  plaintiffs  and  their  workmen  without  just  cause.  It 
therefore  stood  admitted  upon  the  pleadings  that  the  plaintiffs  and 
their  workmen  were  ordered  to  cease  work  upon  the  house  by  the 
defendants,  and  the  issue  left  to  be  tried  in  reference  thereto  was 
whether  such  order  was  justified. 

Upon  the  trial  the  defendants  were  permitted  to  give  evidence 
that  the  plaintiffs  and  their  workmen  were  not  ordered  to  cease 
work  upon  the  house,  and  were  not  ordered  off  the  premises,  but. 
on  the  contrary,  that  they  voluntarily  abandoned  the  work.  This 
evidence  was  taken  under  the  objection  that  it  contradicts  the 
admissions  in  the  answer.  The  court,  however,  admitted  the  same, 
remarking,  *^  it  turns  out  they  are  precluded  by  the  pleadings  that 
wiD  end  it.^  No  exception  was  taken  to  the  ruling.  After  the 
evidence  was  closed  an  adjournment  was  taken  for  a  number  of 
days,  at  which  time  the  case  was  summed  up  by  the  counsel  for 
the  respective  parties.  After  the  arguments  had  closed,  the  de- 
fendants' counsel  asked  leave  to  amend  his  answer  so  as  to  deny 
the  allegations  in  the  complaint  "that  on  the  2d  day  of  October, 
1890,  the  defendants  notified  the  plaintiffs'  workmen  to  cease  work 
upon  the  said  house,  and  ordered  them  off  the  premises,  and  forbade 
their  again  coming  upon  the  lands  described  in  the  com- 
plaint" This  was  objected  to  by  the  plaintiffs'  counsel,  upon  the 
ground  that  the  evidence  had  been  closed  for  two  weeks,  and  that 
the  plaintiffs  had  relied  upon  the  admissions  in  the  answer  of  the 
defendants,  and,  if  the  answer  was  amended  as  requested,  there 
was  no  opportunity  to  prove  the  facts  as  alleged  in  the  complaint 
The  court  reserved  its  decision,  but  in  disposing  of  the  case  it  al- 
lowed the  amendment  of  the  answer,  and  found  as  a  fact  that  the 
building  was  abandoned  by  the  plaintiffs,  and  refused  to  find  the 
plaintiffs'  request  that  the  defendants  notified  the  plaintiffs'  work- 
men to  cease  work  upon  the  house  and  ordered  them  off  the  prem- 
ises. There  would  be  just  cause  for  complaint  on  account  of  these 
rulings  were  it  not  for  the  fact  that  the  plaintiffs  had  first  opened 
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the  door  and  glreii  erldence  In  support  of  their  allegation.  Evi- 
dence upon  tSiA  subject  was  given  as  a  part  of  the  plaintiflfl' 
affirmative  case,  and  also  upon  the  rebuttal.  The  question  having 
thus  been  tried  out,  it  was  vdthin  the  discretion  of  the  trial  court 
to  permit  the  answer  to  be  amended  so  as  to  conform  to  the  evi- 
dence given. 

As  we  have  seen,  the  trial  court  found  that  the  plaintiilia  ceased 
work  upon  the  house  and  contract,  and  by  this  act  they  forfeited 
their  right  to  recover  any  of  the  installments  under  the  contract 
thereafter  to  become  payable.  The  building,  as  far  as  it  had  pro- 
gressed, became  the  defendants'.  They  had,  however,  paid  nothing 
thereon,  and  had  consequently  suffered  no  damages,  unless,  as  it 
is  claimed,  it  was  so  defectively  constructed  as  to  make  it  neces- 
sary that  it  should  be  torn  down.  If  so,  it  was  but  an  obstruction 
upon  their  premises,  which  they  had  a  right  to  tear  down,  move 
away,  or  dispose  of  as  they  saw  fit  It  waa  torn  down  at  an  ex- 
pense of  {40.50.  The  building  was  reconstructed  according  to  the 
original  plans  and  specifications.  It  cost  9123.50  to  reconstract 
it  to  the  point  where  it  was  abandoned  by  the  plaintiffs.  This 
the  trial  court  found  was  a  proper  item  of  damages  to  be  deducted 
from  the  plaintiffs'  claim.  We  are  at  a  loss  to  understand  upon 
what  theory  this  item  can  be  allowed,  for,  as  we  have  seen,  the 
defendants  had  paid  nothing  upon  the  buildings  and  had  suffered 
no  damages  further  than  the  expense  of  tearing  down  the  defective 
structure.  We  are  aware  of  no  rule  that  would  require  the  plain- 
tiffs to  rebuild  the  building  to  that  point  The  value  of  the  plain- 
tiffs' material  upon  the  premises  that  was  used  by  the  defendants 
in  the  new  structure  was  f318.  From  this  sum  there  should  be 
deducted  the  expense  of  tearing  down  the  building,  $40.50,  and  the 
plaintiffs  should  have  recovered  a  judgment  for  the  balance. 

The  plaintiffs  were  awarded  judgment  upon  the  theory  that  the 
defendants  had  abandoned  the  contract  on  their  part  Their  ri^hi 
to  recover  cannot  be  maintained  unless  this  theory  is  supported  by 
the  evidence.  And  this  brings  us  to  a  consideration  of  the  defend- 
ants' appeaL  Section  4  of  the  contract  provides  that — 
'*The  contractors  shaU,  within  twenty-four  hours  after  recelvlnjr  written 
notice  from  the  architect  to  that  effect,  proceed  and  remove  from  the  gronnds 
or  building  aU  materials  condemned  by  him,  whether  worked  or  unworked. 
and  to  take  down  all  portions  of  the  work  which  the  architect  shaU  condemn 
as  unsoimd  or  improper,  or  In  any  way  failing  to  conform  to  the  drawings 
and  specifications  and  to  the  conditions  of  this  contract  The  contractors 
shall  cover,  protect,  and  exercise  due  diligence  to  secure  the  work  from  In- 
jury, and  all  damage  happening  to  the  same  by  their  nei^ect  shaU  be  made 
good  by  them." 

Section  12  provides: 

"Should  the  contractors  at  any  time  refuse  or  neglect  to  supply  a  stilfi- 
dency  of  properly  skilled  workmen  or  of  materials  of  the  proper  quality,  or 
fall  in  any  respect  to  prosecute  the  work  with  promptness  and  diUgence,  or 
faU  in  the  performance  of  any  of  the  agreements  upon  their  part,  herein  con- 
tained, such  refusal,  neglect,  or  failure  being  certified  by  the  architect,  the 
owner  shaU  be  at  liberty,  after  three  days'  written  notice  to  the  contractore. 
to  provide  any  such  labor  or  materials,  and  to  deduct  the  cost  thereof  frtwi 
any  money  then  due  or  thereafter  to  become  due  to  the  contiactois  under 
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tjbds  contract  And  if  the  arobitect  ahall  certify  ttiat  socb  refusal,  aei^ect, 
or  failure  is  sufficient  ground  for  such  action,  the  owner  shall  he  at  liberty  to 
terminate  the  employment  of  the  contractors  for  the  said  work,  and  to  enter 
upon  the  premises,  and  take  possession  of  the  materials  thereon,  and  to  em- 
ploy another  person  or  persons  to  finish  the  work  and  to  provide  tlie  materials 
therefor.  In  case  of  such  discontinuance  of  the  emplo3'ment  of  the  contractors, 
they  shall  not  be  entitled  to  receive  any  further  payment  under  this  con- 
tract until  the  said  work  shall  be  wholly  finished,  at  which  time,  if  the  un- 
paid balance  of  the  amount  to  be  paid  under  this  contract  shall  exceed  the 
expense  incurred  by  the  owner  in  finishing  the  woric,  such  excess  shall  be  paid 
by  the  owner  to  the  contractors;  but  if  such  expense  shall  exceed  each  unpaid 
balance,  the  contractors  shall  pay  the  difference  to  the  owner.  The  expense 
incurred  by  the  owner,  as  herein  provided,  either  for  furnishing  materials 
or  for  finishing  the  work,  and  any  damage  incurred  through  such  default, 
shall  be  audited  and  certified  by  the  architect,  whose  certificate  thereof  shall 
be  conclusive  upon  tiie  parties." 

On  the  SOtli  day  of  September,  the  architect  certlfled  ttiat  the 
work,  labor,  and  material  npon  the  house  was  not  being  done  in 
accordance  with  the  plans  and  specifications.  Thereupon  the  de- 
fendant CSiarles  H.  Scovllle  served  npon  the  plaintiffs  the  follow- 
ing notice: 

"I  herewith  give  you  three  days'  written  notice,  to  expire  October  4th,  at 
9  A.  M.,  to  remove  the  labor  and  materials  condemned  by  the  architect,  Mr. 
F.  William  Fi^er,  and  to  provide  such  materials  as  are  called  for  in  tho 
specifications.  I  also  notify  you  that  I  shaU  make  use  of  the  power  given  me 
in  part  twelve  in  the  contract  to  terminate  the  employment  of  the  contractor 
who  Shan  do  said  cai-penter  work." 

— ^And  at  the  same  time  took  from  the  plaintiff's  possession  the 
plans  and  specifications.  It  will  be  observed  that  the  notice  re- 
quires the  plaintiffs  to  remove  the  materials  condemned,  and  to 
provide  such  material  as  is  called  for  by  the  specifications;  and 
in  the  same  connection  notice  is  given  that  they  terminate  the 
employment  of  the  contractors  under  the  power  given  them  under 
part  i2.  So  by  the  notice  the  plaintiffs'  right  to  proceed  in  the 
constmction  of  the  building  was  terminated,  and  yet  they  were 
required  to  provide  the  materials  called  for  in  the  specifications. 
There  api)ears  to  have  been  some  confusion  in  construing  section 
12  of  the  contract  The  language  used  therein  might  have  been 
made  more  dear  and  specific.  But  we  think  the  meaning  is  ap- 
parent. It  is,  in  substance,  that,  should  the  contractors  fail  to 
perform  in  any  particular  the  provisions  of  the  contract,  and  the 
architect  should  so  certify,  the  defendants  might  give  them  three 
days'  notice  to  perform,  and,  in  case  of  their  refusal,  neglect,  or 
failure  to  perform  within  the  time  si)ecified,  then  the  defendants 
would  be  at  liberty  to  terminate  the  employment  of  the  contractors, 
and  to  enter  upon  the  premises  and  take  possession  of  the  materials 
thereon,  employ  other  persons,  and  complete  the  building  them- 
selves, etc* 

The  defendants  requested  the  trial  court  to  find  that  "the  de- 
fendant Charles  H.  Scoville  took  x>09se8sion  of  the  said  building 
and  materials,  and  employed  other  persons  to  take  the  building 
down  to  the  foundation  at  an  expense  of  |40.50,  and  rebuild  the 
same  to  the  point  where  the  plaintiffs  left  it,  and  to  complete  the 
same   aoeordini?  to  thje  original  plans  and  specifications^   at  am 
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expense  of  f4,480  for  fhe  carpenter  work  and  materials,  and  f  150 
for  sheet  metal,  tin,  and  galvanized  work,  making  a  total  expense 
to  the  defendants  of  |690.50  over  and  above  the  price  agreed  to 
be  paid  the  plaintiffs."  This  finding  was  refused.  The  request 
appears  to  be  in  accordance  with  the  undisputed  evidence,  and 
D^ht  properly  have  been  found.  This  would  entitle  the  defend- 
ants to  recover  their  counterclaim,  were  it  not  f<M-  the  fact  that 
tiiey  had  terminated  the  contract  by  their  notice  of  September 
30th,  and  by  their  taking  from  the  plaintiffs  the  plans  and  speci- 
fications. True,  the  plaintiffs  abandoned  the  contract  on  the  3d 
day  of  October,  as  found  by  the  trial  court,  but  this  was  after  the 
notice  had  been  served  upon  them  by  the  defendants  to  which  we 
have  referred.  The  defendants  had  no  right  to  then  terminate 
the  employment  of  the  plaintiffs.  This,  as  we  have  seen,  could  not 
be  done  until  after  October  4th,  at  9  A.  M.,  and  not  then  unless 
the  architect  should  certify  that  the  plaintiffs  had  failed  to  correct 
the  defects  and  perform  the  contract  But,  the  defendants  hav- 
ing assumed  to  terminate  the  employment  on  the  30th,  the  plain- 
tiffs had  the  right  to  accept  the  situation  thus  presented,  and  them- 
selves treat  the  contract  as  at  an  end.  In  view  of  the  situation  thus 
presented,  we  think  that  the  defendants'  claim  for  damages  of 
the  difference  between  the  contract  price  and  the  amount  paid  by 
them  for  the  completion  of  the  work  should  not  be  allowed.  The 
order  appealed  from  should  be  affirmed,  and  the  judgment  should 
be  modified  by  awarding  the  plaintiffs  the  sum  of  $318,  less  $40.50. 
amounting  to  |277.50,  with  interest  on  that  sum  from  the  13th  day 
of  November,  1891,  and,  as  so  modified,  affirmed,  with  the  costs  of 
this  appeal  to  the  plaintiffs.    All  concur. 


TALMAN  V.  DORTHY  et  aL 

(Supreme  Court,  General  Term,  Fifth  Department    April  13,  18d3.) 

Bill  of  PABTicnLABs— ^VHEN  Obderbd— General  Dekial. 

Li  an  action  for  money  had  and  received,  where  defendant  admits  receiv- 
ing the  money,  but  aUeges  he  had  paid  it  out  for  plaintiff's  benefit,  his 
answer  is  not  In  effect  a  general  denial,  and  plaintiff  is  entitled  to  a  biU 
of  particulars. 

Appeal  from  Monroe  county  court 

Action  by  Harriet  M.  Talman  against  John  P.  Dorthy  and  another 
for  money  had  and  received.  From  an  order  directing  him  to  fur- 
nish plaintiff  with  a  bill  of  particulars,  defendant  Dorthy  appeals. 
Affirmed. 

Argued  before  DW^GHT,  P.  J.,  and  LEWIS,  MACOMBEB^  and 
HAIGHT,  J  J. 

John  F.  Dorthy,  in  pro.  per. 
Turk  &  Barnum,  for  respondent. 

LEWIS,  J.  The  complaint  alleged  that  the  defendant  Dorthy,  as 
the  agent  of  the  plaintiff,  received  of  the  defendant  Nevin  f2,0G(^ 
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for  the  purpose  of  paying  the  same  over  to  the  plain tifF;  that  he 
neglected  and  refused  to  ipay  the  same  or  any  part  thereof  to  her,  ex- 
cept the  sum  of  |1,200;  and  that  the  balance  of  said  money,  viz* 
(800,  the  defendant  Dorthy  refused,  and  still  refuses,  to  pay  over, 
and  has  converted  the  same  to  his  own  use.  The  defendant,  by  his 
answer,  admitted  receiving  the  money,  but  alleged  that,  before  the 
commencement  of  the  action,  he  disposed  of  and  paid  to  and  for  the 
benefit  of  the  plaintiff  the  |2,000,  pursuant  to  her  request.  The 
plaintiff,  upon  her  affidavit,  which  stated  that  she  did  not  know  in 
what  way  the  defendant  disposed  of  and  paid  for  her  benefit  the 
|2,000,  moved  the  court  for  a  bill  of  i>articulars,  and  the  order  ap- 
pealed from  was  made,  directing  the  defendant  to  deliver  to  the 
plaintiff  a  bill  of  jmrticulars  of  the  names  of  the  parties  to  whom 
the  money  was  paid,  and  the  amount  and  date  of  each  payment. 
The  defendant  contends  that  his  answer  is,  in  effect,  a  general  denial 
simply,  and  refers  to  authorities  holding  that,  when  such  an  answer 
is  interposed,  a  bill  of  particulars  will  not  be  ordered.  The  diffi- 
culty with  the  appellant's  contention  is  that  he  mistakes  the  char- 
acter of  his  answer.  His  answer  admits  the  receipt  of  the  money 
ander  the  circumstances  as  stated  in  the  complaint,  and  it  then  al- 
leges payment  thereof  as  heretofore  stated.  It  is  proper  that 
the  plaintiff  should  be  advised  of  the  particulars  of  the  alleged  pay- 
ments. The  order  appealed  from  should  be  affirmed,  with  f  10  costs 
and  disbursements  of  the  appeal.    All  concur. 


BOWDEN  V.  FARGO. 

(Monroe  County  Court    December  9,  1892.) 

Qabrisr— Injury  to  Goods— Proof  op  Negliobkce. 

Where  goods  are  shown  to  have  been  in  good  condition  when  delivered 
to  a  carrier  for  transportation,  but  are  damaged  when  they  reach  their 
destination,  a  prima  facie  case  Is  established  that  the  Injury  was  caused 
by  the  negligence  of  the  carrier,  and  the  precise  nature  of  the  negligence 
need  not  be  shown. 

Appeal  from  municipal  court  of  Bochester. 

Action  by  Henry  J.  Bowden  against  James  C.  Fargo,  as  presi- 
dent of  the  Merchants'  Dispatch  Transportation  Company.  I^m 
a  judgment  for  plaintiff,  defendant  appeals.    Affirmed. 

A  H.  Harris,  for  appellant 
£.  L.  Adams,  for  respondent. 

KINNEY,  J.  This  is  an  action  to  recover  damages  for  an  Injury 
to  a  piano  shipped  by  respondent,  at  Bridgeport,  Conn.,  to  Boches- 
ter, N.  Y.,  over  appellant's  line,  and,  when  unboxed  at  Bochester,  was 
found  in  a  broken  condition.  Judgment  was  rendered  in  the  munici- 
pal court  of  the  city  of  Bochester  against  appellant  for  the  sum  of 
1369.70  damages  and  costs,  and  the  case  comes  before  this  court  on 
appeal.  The  contract  between  the  parties  was  special,  and  in  con- 
sideration of  a  reduced  rate  the  carrier  was  released  from  its  corn- 
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mon-law  liability.  The  evidence  shows  that  the  piano  was  shipped 
by  appellant's  line;  that  a  receipt  therefor  was  received;  that  the 
same  was  boxed  in  a  strong  box,  securely  fastened  to  the  box  with 
screws  and  cleats,  in  a  workmanlike  manner,  properly,  for  shipment 
by  freight  to  the  place  of  destination;  and  that,  when  the  piano  was 
delivered  to  the  carrier  for  shipment,  it  was  in  first-class  order  in 
every  way.  It  also!  appeared  that,  from  the  time  it  waa  delivered  to 
the  truckman  at  the  depot  in  Bochester  until  it  was  delivered  at 
respondent's  house,  nothing  happened  to  it,  and  it  was  handled  care- 
fully; that,  upon  opening  the  box,  it  was  found  that  the  piano  was 
in  a  broken  and  damaged  condition,  which  rendered  it,  practically, 
of  no  value.  It  is  therefore  quite  apparent  from  the  evidence  that 
the  damage  and  injury  to  the  article  happened  while  the  same  was 
in  appellant's  possession,  in  the  course  of  conveying  the  same  be- 
tween Bridgeport  and  Rochester. 

It  is  contended  by  appellant  that  it  must  be  shown  affirmatively  by 
respondent  that  appellant  was  negligent,  and  that  its  negligence 
caused  the  damage,  and  that  the  iiSerence  of  negligence  cannot 
arise.  The  above  is  not  the  rule  applicable  to  this  case,  under  the 
facts  herein  stated.  The  burden  of  proof,  in  cases  of  this  character, 
unquestionably  rests  upon  the  plaintiff,  but  he  is  not  always  required 
to  point  out  the  precise  act  or  omission  in  which  the  negligence  con- 
sists. When  the  accident  is  one  which,  in  the  ordinary  course  of 
events,  would  not  have  happened,  biit  for  the  want  of  proper  care  on 
the  part  of  the  defendant,  it  is  incumbent  upon  it  to  show  that  it 
had  taken  such  precaution  as  piiulence  would  dictate;  and  its  fail- 
are  to  furnish  the  proof  within  its  power  may  subject  it  to  the  in- 
ference that  such  precautions  were  omitted?  J.  Russell  Mannfg 
Co.  V.  New  Haven  S.  S.  Co.,  50  N.  Y.  127.  There  was  a  contractual 
relation  existing  between  the  parties,  and  proof  of  the  injury,  au 
established  by  the  evidence,  is  at  least  prima  facie  evidence  ofneg- 
ligence  on  the  part  of  the  appellant,  and,  unlass  explained  by  it, 
is  sufficient  to  make  it  liable.  It  is  not  necessary  that  the  precise 
nature  of  negligence  be  shown.  Koenigsheim  v.  Packet  Co.,  17 
Wkly.  Dig.  405.  Xo  explanation  as  to  how  the  injury  happened 
was  given  by  appellant.  It  is  quite  apparent  from  the  memoranda 
of  the  judge  of  the  municipal  court  before  whom  the  action  was 
tried  that  the  evidence  received  under  appellant's  objections  did 
not  enter  into,  or  Influence,  his  judgment,  and  it  will  therefore  be 
unnecessary  to  consider  the  same. 

The  judgment  appealed  from  should  therefore  be  affirmed. 


BOWDBN  V.  FAROO. 
(Supreme  Ck>urt,  General  Term,  Fifth  Department     April  IS,  1898.) 

Action  by  Henry  J.  Bowden  against  James  0.  Fargo,  as  president  of  tte 
Merchants*  Dispatch  Transportation  Company. 

Argued  before  DWIGHT,  P.  J.,  and  LBWI8,  MACOMBEB,  and  HAIGHT, 
JJ. 
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A.  H.  Harris,  for  appellant 

B.  L.  Adams,  for  respondcoit. 

No  opinloiL    Judi^iuent  of  the  cotmty  oofort  of  Monroe  ooonty,  appealed 
from,  (22  N.  Y.  Supp.  889,)r  affirmed. 

I>WIOHT,  P.  J.,  not  YOtbig. 


AUBURN  BUTTON  OO.  v.  STLVBSTBB. 

(Supreme  €k>urt,  General  Term,  Fifth  Department    April  18,  1808.) 

CoapoKATiONS— Effect  op  Sequestbatioh — Dissolution. 

A  judgment  of  sequestration  does  not  dissolve  the  corporation  against, 
which  It  is  rendered,  but  such  .corporation  may  appeal  from  an  adverse 
Judgment  in  an  action  bi*ought  by  It,  and  pending  when  the  Judgment  of 
sequestration  was  rendered. 

Action  by  the  Auburn  Button  <3ompany  against  Philip  L.  Syl- 
vester, impleaded,  etc  There  was  judgment  at  special  term  for 
defendant,  and  plaintiff  appealed.  Defendant  moves  to  dismiss 
the  appeal.    Motion  denied.         J 

Argued  before  LEWIS  and  HAIQHT,  JJ. 

W.  E.  Hughitt,  fw  appellant 
E.  C.  Aiken,  for  respondent 

HAIGHT,  J.  The  judgment  herein  against  the  plaintiff  for 
f90.78  was  entered  upon  a  decision  of  the  Cayuga  spfKjial  term 
on  the  22d  day  of  December,  1892.  On  the  3d  day  of  January, 
1893,  an  apx)eal  therefrom  was  taken  to  this  court  On  the  21st 
day  of  December,  1892,  a  judgment  of  sequestration  was  entered 
in  another  action  against  the  plaintiff  in  this  action,  and  Daniel 
li.  Hurlburt  was  appointed  permanent  receiver,  with  the  usual 
powers  and  duties,  and  vested  with  all  the  rights  and  powers  of 
receivers  in  like  cases.  It  is  now  claimed  that  by  the  judgment 
of  sequestration  the  plaintiff  ceased  to  exist  as  a  corporation,  and 
consequently  cannot  bring  this  appeal.  It  is  true  that  by  the  judg- 
ment of  sequestration  the  property,  things  in  action,  and  effects  of 
the  corporation  are  vested  in  the  receiver,  with  power  to  sell  and 
dispose  of  the  same  and  pay  the  debts,  but  we  do  not  understand 
that  it  absolutely  dissolves  the  corporation.  Mann  v.  Pentz,  3 
N.  Y.  415,  419.  The  property  and  effects  vest  in  the  receiver, 
and  he,  only,  can  maintain  actions  to  recover  amounts  owing  the 
company.  Creditors  of  the  corporation  may  still  prosecute  their 
claims  against  it  to  judgment,  and  the  corporation  may  defend 
lt«elf  against  snch  claims.  In  the  case  of  Eincaid  v.  Dwinelle,  59 
N.  Y.  549,  it  was  held  that  a  corporation  which  has  been  enjoined 
from  the  exwcise  of  its  corporate  franchises  and  deprived  of  its 
property,  and  has  thus  ceased  to  exist  for  all  practical  purposes, 
is  not  thereby  actually  dissolved.  It  cannot  be  dissolved  save  by 
the  judgment  of  a  court  of  competent  jurisdiction-  Until  sucli 
judgment  is  rendered,  creditors  may  proceed  by  suit  against  it, 
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onlesB  restrained  by  injunction;  and  to  the  same  eflFect  are  fbt 
cases  of  Pringle  v.  Woolworth,  90  N.  Y.  502,  510,  and  Parry  v.  Opera 
Co.,  12  Civil  Proc.  R  194.  It  is  claimed  that  the  case  of  HoUings- 
head  v.  Woodward,  107  N.  Y.  96,  3  N.  E.  Eep.  621,  is  in  conflict 
We  are,  however,  satisfied,  from  a  careful  reading  of  the  opinion, 
that  it  was  not  the  intention  of  the  court  to  overrule  or  atondon 
the  doctrine  promulgated  in  the  former  cases.  The  case  itself 
is  clearly  distinguishable;  and  so  is  that  of  Decker  v.  Grardner,  124 
N.  Y.  334,  26  N.  E.  Rep.  814.  It  appears  to  us  that  these  views 
are  in  harmony  with  the  provisions  of  the  Code  of  Civil  Pro- 
cedure. Section  1784  provides  for  the  cases  in  which  an  action  to 
procure  a  judgment  of  sequestration  may  be  brought.  Section 
1785  specifies  the  cases  in  which  an  action  to  dissolve  a  corporation 
may  be  maintained  Section  1787  provides  that  in  an  action 
brought  as  prescribed  in  the  article,  which  is  either  that  of  seques- 
tration or  for  a  dissolution,  the  court  may  grant  an  injunction  re- 
straining the  corporation  and  its  trustees,  directors,  managers, 
and  officers  from  collecting  any  debt  or  demand,  and  from  payinj? 
out,  or  in  any  way  transferring  or  delivering  to  any  person  any 
money  or  property  or  effects  of  ttie  corporation  during  the  pend- 
ency of  the  action,  except  by  express  permission  of  the  court;  and, 
"where  the  action  is  brought  to  procure  a  dissolution  of  the  corpora- 
tion, the  injunction  may  also  restrain  the  corporation,  and  its 
trustees,  directors,  managers,  and  other  officers  from  exercising 
any  of  its  corporate  rights,  privileges,  or  franchises,"  etc.  It  will 
thus  be  observed  that  a  distinction  is  made  between  ihe  two  ac- 
tions, and  that  it  is  only  in  the  action  to  dissolve  a  corporation  that 
the  officers  will  be  absolutely  restrained  from  exercising  their  cor- 
porate rights  and  privileges.  It  would  consequently  follow  that 
while  a  corporation  after  a  judgment  of  sequestration  may  defend 
itself,  it  cannot  prosecute,  for  the  reason  that  its  rights  of  action 
are  vested  in  the  receiver.  In  the  case  under  consideration  a  judg- 
ment has  been  entered  against  the  corporation.  By  the  appeal  it 
is  seeking  to  get  rid  of  the  judgment;  and  this  we  think  it  still 
has  the  power  to  do.  It  may  be  that  the  receiver,  only,  will  be 
entitled  to  prosecute  the  action  in  case  a  new  trial  should  be 
granted,  but  that  fact  cannot  affect  the  right  of  the  corporation 
to  defend  itself  against  the  judgment  The  motion  to  diHrniRs  the 
appeal  should  therefore  be  denied,  with  $10  costs. 


BEDFOllD  V.  SHERMAN  et  aL 

(Supreme  Court,  General  Term,  Fifth  Department    April  13,  1893.) 

1.  Corporations— DiRECTORs—LiABTLTTT  on  Notes  of  Corporation — Patm kkt 
In  an  action  against  the  directors  of  S.  B.  &  Co.,  a  corporation,  to  n*^ 
cover  the  amount  due  on  notes  of  the  company,  held  by  plaintiff,  because 
of  failure  of  defendants  to  make  and  file  their  annual  report  as  required 
by  Laws  1875,  c.  611,  it  appeared  that  such  company  was  a  grain  broker; 
that  one  of  defendants  was  manager  of  certain  eleyatord,  and  of  an  as- 
sociation of  "Associated  Elevators*'  formed  by  corporations  owning  the 
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former,  and  had  authority  to  issue  warehouse  receipts  for  grain,  and  that 
he  issued  such  receipts  for  a  large  amount  subject  to  the  order  thereon 
of  S.  B.  &  Co.,  which  the  latter  pledged  to  banks  as  security  for  its  notes. 
Thereafter  it  fraudulently  removed  from  the  eleyators,  and  conrerted  to  its 
own  use,  the  grain  represented  by  the  receipts,  which  exceeded  in  value 
the  amount  of  the  notes.  The  stockholders  of  the  elevators  afterwards 
paid  the  banks  the  amount  due  thereon,  and  the  banks  indorsed  the  notes 
In  blank,  and  delivered  them  and  the  warehouse  rec^pts  to  such  stock- 
holders, who,  with  the  elevator  companies,  assigned  and  delivered  them 
to  plaintiff.  Edd,  that  the  notes  were  not  paid  by  the  payment  to  the 
banks  of  the  amount  due  thereon  by  such  stockholders,  and  the  trans- 
feree could  maintain  an  action  on  the  same  against  defendants. 

3.  Same— Dissolution  of  Corporation— Efpbot  on  Liabilities. 

It  appeared  that  the  transfer  to  plaintiff  was  for  the  purpose  of  bring- 
lug  suit,  and  that  prior  Ihereto,  but  after  the  indebtedness  accrued,  S.  B. 
&  Ca  was  dissolved  by  judgment  of  the  court  Hddf  that  under  Act  1875, 
i  38,  providing  that  the  dissolution  of  a  corporation  "shall  not  take  away 
or  impair  any  claim  or  remedy  existing  against  the  corporation,  its  stock- 
holders, or  officers,  for  any  liability  incurred  previous  to  its  dissolution,*' 
plaintiff  could  maintain  such  action,  and  the  direction  of  a  verdict  in 
his  favor  was  proper. 

%,  Same— Evidence. 

The  entries  in  the  books  of  such  company  during  the  period  of  the  direct- 
orship of  one  of  defendants  was  x^roperly  admitted  In  evid^ice  against  him. 

Exceptions  from  circuit  court,  Erie  county. 

Action  by  John  M.  Bedford  against  Durfee  A.  Sherman,  Stephan 
P.  Sherman,  and  Henry  L.  Msh,  Jr.,  to  recover  the  amount  due  on 
certain  promissory  notes  of  Sherman  Bros.  &  Company,  Limited,  a 
corporation,  of  which  defendants  were  directors.  There  was  a  ver- 
dict for  plaintiff  by  direction  of  the  court,  and  a  motion  by  defend- 
ants for  a  new  trial  on  exceptions  was  ordered  to  be  heard  at  general 
term  in  the  first  instance.    Motion  denied. 

Ai^ued  before  DWIGHT,  P.  J.,  and  LEWIS,  MAGOMBEB,  and 
HAIGHT,  JJ. 

Tracy  C.  Becker,  for  plaintiff. 

Seward  A.  Simons,  for  defendants  Sherman* 

Martin  Clark,  for  defendant  Henry  L.  Fish,  Jr. 

LEWIS,  J.  In  the  year  1883,  Sherman  Bros.  &  Company,  Limited, 
was  incorporated  under  chapter  611  of  the  Laws  of  1875  of  the 
state  of  New  York,  r^ating  to  the  organization  and  regulation  of 
business  corporations.  The  defendants  in  March,  1886,  were  elected 
directors  of  said  corporation,  for  the  term  **nntQ  the  next  annual 
election."  They  accepted  the  trust,  and  entered  upon  the  discharge 
of  their  duties  as  directors.  No  election  of  directors  was  thereafter 
had.  In  July,  1889,  an  action  was  commenced  in  behalf  of  the  peo- 
ple of  the  state  of  New  York  to  dissolve  said  corporation.  A  tern 
I)orary  receiver  was  appointed  in  July,  1889.  The  action  came  on 
for  trial  in  January,  1890,  and  a  decision  was  made  that  the  corpo- 
ration should  be  dissolved.  Final  judgment  of  dissolution  was  en- 
tered in  January,  1890.  The  temporary  receiver  was  made  perma- 
nent receiver.  The  aflPairs  of  the  company  were  closed  on  the  15th 
day  of  January,  1891,  and  the  receiver  discharged.  Sherman  Bros, 
ft  Company,  Limited,  was  engaged  in  buying  and  selling  grain,  and 
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doing  a  general  brokerage  and  commission  bnsinesi^  In  the  dty  of 
Buffalo.  There  were  daring  these  years  three  corporationa  in  the 
city  of  Buffalo  engaged  in  the  business  of  elevating  and  string 
grain,  viz.  the  International  Elevating  Company,  the  Buffalo  Elevat- 
ing Company,  and  the  Lake  Shore  Elevating  Company.  These  sev- 
eral corporations  formed  an  association  known  as  the  ^Associated 
Elevators.**  The  business  of  this  association  was  elevating  and  stor 
ing  grain  in  the  elevators  of  these  three  corporations.  The  associa- 
tion issued  warehouse  receipts  for  grain  delivered  to  and  stored  in 
said  elevators,  respectively.  The  defendant  Btephan  F.  Sherman, 
during  all  the  times  mentioned,  was  the  general  manager  of  the  in- 
dividual elevators  and  of  said  association  of  levators,  and  as  such 
had  authority  to  issue  warehouse  receipts  for  grain  received  and 
stored  therein.  Sherman  Bros.  &  Comi>any,  Limited,  from  time  to 
time,  daring  the  years  1888  and  1889,  for  the  purposes  of  its  busi- 
ness, made  its  promissory  notes,  and  procured  them  to  be  discoontod 
by  the  Ammcan  Exchange  Bank  of  Buffalo,  or  the  Merchants'  Bank 
of  Buffalo,  and  the  said  Stephen-  F.  Sherman,  as  such  manager, 
issued,  or  caused  to  be  issued,  by  the  Associated  Elevators,  ware- 
house receipts  for  grain  stored  in  said  elevators,  subject  to  the  order 
thereon  of  Sherman  Bros.  &  Company,  Limited,  and  the  company 
pledged  said  warehouse  receipts  to  said  banks  as  collateral  to  its 
notes,  discounted  by  said  banks,  as  aforesaid.  The  company  sos- 
pended  payment  on  the  8th  day  of  Jnly,  1889,  and  at  that  time  these 
were  held  by  the  banks  the  promissory  notes  of  said  corporation, 
amounting  to  some  f  243,000.  Said  banks  also  held  as  collateral  to 
said  notes  the  warehouse  receipts  of  said  Associated  Elevators  issned 
and  pledged  as  aforesaid,  calling  for  grain  exceeding  in  value  the 
amount  of  the  notes  thus  held  by  them.  Intermediate  the  time  of 
the  issuing  of  the  said  warehouse  receipts,  respectively,  and  the  sua- 
pension  of  Sherman  Bros.  &  Company,  Limited,  said  corporation  had 
fraudulently  removed  from  the  said  elevators,  and  converted  to  its 
own  use,  substantially  all  the  grain  represented  by  said  receipts. 
Said  notes  matured,  and,  not  being  paid,  the  holders  appropriated 
and  sold  all  the  grain  in  the  elevators,  and  applied  the  proceeds  ap<Hi 
the  said  notes,  and  thereupon  called  on  the  said  Associated  Ele- 
vators to  honor  their  receipts.  The  stockholders  of  said  elevators 
finding  that  the  banks  held  such  receipts  calling  for  grain  exceeding 
in  value  the  amount  due  upon  the  notes,  paid  the  amount  due 
thereon,  and  the  banks  indorsed  the  notes  in  blank,  and  delivered 
them,  with  the  warehouse  receipts,  to  said  stockholders.  The  re- 
ceiver thereafter  paid  upon  said  notes  their  percentage  of  the  as- 
sets of  Sherman  Bros  &  Company,  Limited,  leaving  due  from  the 
company  on  account  of  said  promissory  notes  a  sum  which,  with 
interest  to  the  time  of  the  trial,  amounted  to  f  268,516.78.  There- 
after, and  before  the  commencement  of  this  action,  the  stockholders, 
individually,  and  the  elevators  composing  said  association,  by  proper 
instruments  in  writing,  assigned,  transferred,  and  delivered  to  the 
plaintiff  said  promissory  notes  and  said  warehouse  receipts,  and  by 
said  instruments  constituted  and  appointed  the  plaintiff  their  attor* 
ney,  in  their  names  or  otherwise,  to  take  all  legal  measures  for  the 
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recoverj  and  enjoyment  of  the  assigned  premises.  The  plaintiff 
thereupon  commenced  this  action  against  the  defendants  to  recover 
the  amount  of  said  indebtedness,  with  interest,  basing  his  claun  upon 
the  failure  of  the  said  corporation  and  the  defendants,  its  directors, 
to  make  and  file  the  annual  report  required  by  section  18  of  chapter 
611  of  the  Acts  of  1875.  At  the  conclusion  of  the  evidence  the  plain- 
tiff and  the  defendants  requested  the  court  to  direct  a  verdict  in  their 
favor,  respectively.  The  defendants'  motion  was  denied,  and  proper 
exceptions  were  taken.  The  court  thereupon  directed  a  verdict  in 
favor  of  the  plaintiff  against  the  defendants  for  |268,516.78,  and  di- 
rected the  defendants'  exceptions  to  be  heard  at  the  general  term 
in  the  first  instance. 

There  was  evidence  tending  to  show  that  the  defendant  Henry 
L.  Fish,  Jr.,  was  elected  a  director  of  Sherman  Bros.  &  Ck)mpany 
on  the  1st  day  of  March,  1886.  His  term  of  office  was  for  and  until 
the  next  annual  election.  As  we  have  seen,  no  other  election  of  di- 
rectors was  thereafter  had.  Being  a  director,  and  taking  part,  as 
such,  in  the  affairs  of  the  corporation,  the  entries  in  its  books 
during  the  period  of  his  directorship  were  properly  admitted  in 
evidence  against  him.  Huntington  v.  Attrill,  118  N.  Y.  379,  380,  23 
N.  E.  Kep.  544;  Blake  v.  Griswold,  103  N.  Y.  434,  9  N.  K  Rep.  434. 

Two  reasons  are  urged  by  the  counsel  for  the  defendants  Sher- 
man why  the  plaintiff  was  not  entitled  to  a  direction  of  a  v^dict 
against  them: 

First,  that  the  banks  used  the  property  of  Sherman  Bros.  &  Com- 
pany, Limited,  to  pay  the  notes,  and  consequently,  the  debt  having 
been  discharged,  the  simple  transfer  of  the  evidence  of  indebted- 
ness vested  no  right  of  action  in  the  transferee  of  the  notes;  the 
argument  being  that  the  warehouse  recei^.ts,  being  payable  to 
the  order  of  the  company,  represented  property  in  store  belonging 
to  that  corporation,  and  that  the  transfer  of  the  certificates  to  the 
banks  carried  with  them  the  ownership  of  the  proi)erty  represented 
by  the  receipts,  and  that  when  tlie  stockholders  of  the  elevators 
paid  Sherman  Bros.  &  Company's  debt  to  the  banks,  and  received 
the  ^otes  and  warehouse  receipts,  the  notes  were,  in  effect,  paid, 
and  no  right  of  action  i)as8ed  to  the  transfeijee.  No  account  is 
taken  in  the  counsel's  argument  of  the  important  circumstance  that 
his  clients  had  fraudulently  removed  from  the  elevators,  and  con- 
verted to  their  own  use,  the  grain  called  for  by  the  warehouse  re- 
ceipts. The  holders  of  the  notes,  not  being  able  to  find  the  grain, 
called  upon  the  warehousemen  to  make  good  their  receipts.  They 
did  so  by  paying  the  amounts  due  the  pledgees,  the  banks.  The 
banks  indorsed  the  notes  in  blank,  and  delivered  them,  with  the 
receipts  attached,  to  the  representatives  of  the  elevators,  who  had 
paid  them  the  money.  They  thereby,  we  think,  became  the  cred- 
itors of  Sherman  Bros.  &  Company,  and,  as  such,  had  the  right 
to  maintain  an  action  against  the  defendants  to  recover  the  pen- 
alty provided  by  the  act  of  1875  for  the  failure  of  the  directors 
to  make  their  annual  report. 

It  is  furi:her  (5ontended  by  appellants'  counsel  that  the  plaintiff 
never  became  the  creditor  of  the  corporation,  so  as  to  entitle  him  to 
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Bue  for  the  penalty,  for  the  reason  that  at  the  time  he  took  title  to 
the  notes  the  corporation  of  Sherman  Bros.  &  Company,  Limited, 
had  been  by  the  judgment  of  the  court  dissolved,  and  was  no  long- 
er in  existence.  As  we  have  seen,  for  the  purpose  of  convenience, 
by  proper  instruments  in  writing,  the  legal  title  to  the  notes  and 
receipts  was  put  in  the  plaintiff.  As  between  plaintiff  and  the 
elevators  and  their  stockholders,  the  evidence  tends  show  he  occu- 
pied the  relation  of  trustee.  He  testified  that  he  paid  nothing 
for  the  notes  or  the  stock.  He  had  acted  for  the  stockholders  in 
settling  their  affairs  with  Sherman  Bros.  &  Company,  and  .he 
took  an  assignment  of  the  claim  for  the  purpose  of  bringing  the 
action.  The  indebtedness  to  the  banks  was  incurred  in  1888  and 
1889,  before  the  corporation  was  dissolved.  The  notes  were  trans^ 
ferred  to  the  stockholders  of  the  elevators  by  the  banks  in  Septem- 
ber, 1889.  They  were  assigned  to  the  plaintiff  on  the  17th  day 
of  March,  1891,  after  tlie  dissolution  of  the  corporation.  It  is 
provided  by  section  38  of  the  act  of  1875  that  "the  dissolution  of  the 
corporation  shall  not  take  away  or  impair  any  claim  or  remedy 
existing  against  the  corporation,  its  stockholders  or  officers,  for 
any  liability  incurred  previous  to  its  dissolution."  The  claims  were 
unquestionably  valid  in  the  hands  of  the  transferees  of  the  banks, 
and  no  reason  is  apparent  why  they  could  not  transfer  their  claim 
to  the  plaintiff.  It  has  been  held  that  a  naked  transfer  of  the 
penalty  cannot  be  made  without  a  transfer  of  the  claim,  but  the 
penalty  is  an  incident  of  the  claim,  and  passes  to  its  transferee. 
The  notes,  indorsed  in  blank,  were  delivered  to  the  plaintiff,  ac- 
companied by  written  transfers  in  form  sufficient  to  pass  the  title, 
and  this  gave  the  plaintiff  valid  title  as  against  the  assignors. 
The  defendants  would  be  protected,  should  they  pay  to  the  plain- 
tiff any  judgment  which  he  might  recover  thereoiL  Plaintiff's 
assignors  would  be  estopped  from  thereafter  making  any  claim 
against  the  defendants.  The  plaintiff  having  obtained  the  legal 
title  to  the  claim,  the  defendants  are  not  concerned  to  inquire  as 
to  what  consideration  he  may  have  paid  therefor.  Shmdan  v. 
Mayor,  etc.,  68  N.  Y.  30.  The  assignment  of  a  debt,  though  made 
after  the  liability  of  directors  for  failing  to  file  an  annual  report  had 
accrued,  carries  with  it  a  cause  of  action  for  the  penalty.  Pier 
V.  George,  20  Hun,  210;  Bolen  v.  Crosby,  49  N.  Y.  183;  Blake  v. 
Griswold,  103  N.  Y.  435,  9  N.  E.  Rep.  434.  We  think  the  plaintiff  was 
entitled  to  the  verdict,  as  directeii.  The  motion  for  a  new  trial 
should  be  denied,  and  judgment  ordered  for  the  plaintiff,  as  directed 
at  the  circuit    All  concur. 
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THOMPSON  V.  STANI^EY  et  aL 

(Supreme  Ck)urt,  Special  Term,  New  York  County.    August  15,  1892.) 

Costs— Taxation. 

Wbere  a  demurrer  to  the  complaint  haa  been  oyerruled,  with  leave  to 
answer  on  payment  of  costs,  plaintiff  is  not  enUtled  to  taxation  in  his 
favor  of  costs  before  notice  of  trial,  nor  fee  for  entering  judgment,  nor 
prospectiYe  charges  for  satisfaction  piece,  transcript,  and  filing,  or  sher- 
iff's fee  on  execution. 

Action  by  Beverhout  Thompson  against  Annie  Stanley,  as  admin- 
istratrix of  David  A.  Stanley,  deceased,  and  the  Harris  &  Dew  Fau- 
cet Plug  &  Bung  Company,  to  recover  the  proceeds  of  the  property 
of  defendant  corporation,  alleged  to  have  been  misappropriated  by 
said  David  A  Stanley,  deceased,  while  president  thereof.  Pur- 
suant to  an  order  overruling  a  demurrer,  and  giving  defendant 
leave  to  answer  on  i>ayment  of  costs,  (20  N.  Y.  Supp.  317,)  an 
adjastment  of  costs  was  made  by  the  clerk.  A  motion  by  de- 
fendant Stanley  to  resettle  the  order  was  then  granted,  (21  N.  Y. 
Supp.  573,)  and  plaintiff  now  moves  to  review  the  taxation.  Motion 
denied. 

Plaintiff  clauned  the  following  items: 

Ckwts  before  notice  of  trial $25  00 

Costs  after  notice  of  trial 15  00 

Trial  fee,  issue  of  law 20  00 

Clerk's  fee  on  entering  ju(1g:ment 50 

Aftldavits  and  acknowledg)Dents 25 

Scrviug  copy  of  summons  and  complniut  on  defendant 2  00 

Satisfaction  piece 12 

Tiranscrtpt  and  fUing 12 

Certified  copy  of  Judgment 12 

Certified  copies  of  motion  to  strike  out 10 

Postitge 10 

ShertfTs  fee  on  execution 1  75 

Total $65  06 

Of  these  items,  the  clerk  allowed  the  following: 

Costs  after  notice  of  trial $15  00 

Trial  fee.  Issue  of  law 20  00 

Affidavits  and  acknowledgments 25 

Serving  copy  of  summons  and  complaint  on  defendant 2  00 

Certified  copy  of  judgment 12 

Certified  copy  of  motion  to  strike  out 10 

Postage to 

Total $37  57 

L.  Karge,  for  plaintiff. 

This  is  a  motion  by  plaintiff  to  review  the  taxation  of  eosts  made  upon  the 
decision  overruling  the  demurrer  of  the  df»fendant  Annie  Stanley  herein 
Said  decision  provided  that  said  demurrer  be  overruled,  with  costs  to 
plaintiff,  and  with  leave  to  said  defendant  to  answer  on  payment  thereof. 
'IThP  question  here  misted  is  what  costs  plaintiff  is  thereby  entitled  to.  Plain- 
tiff presentL-d  a  bill  of  costs  before  and  after  notice  of  trial,  and  trial  of  an 
of  law,  besides  the  u^al  disbursements.  The  clerk  refused  to  tax  costs 
v.22N.Y.8.no.8— 57 
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before  notice  of  trial,  and  also  certain  disbursements.  Exception  was  dnjy 
tnlten  to  his  ruling,  which  is  now  sought  to  be  reviewed  hereon,  and  whicli 
plaintiff  considers  erroneous. 

(l^  Plaintiif  was  entitled  to  costs  before  notice  of  trial  The  decision  of  tlie 
coiu't  was  that  the  demurrer  was  overruled,  "with  costs."  These  words  have 
been  held  to  mean  "all  the  costs  usually  taxable."  Sillier  v.  Ck>atefl,  2  Hnn^ 
6G8;  Schoonmaker  y.  Bonnie,  51  Hun,  34,  3  N.  Y.  Supp.  492.  The  clerk,  by  his 
taxation,  admitted  It  entitled  plaintiff  to  costs  after  notice  of  trial,  :ind  of 
trial  of  issue  of  law.  Why  he  disciiminated  against  costs  before  notice  of 
trial  is  not  apparent.  It  has  long  been  customary  to  tax  costs  before  notiee 
on  overruling  a  demurrer,  and  as  long  ago  as  3855  this  was  decided  to  be 
proper,  (Hendricks  v.  Bouck,  2  Abb.  Pr.  360,)  and  it  Is  now  the  established 
practice,  (Adams  v.  Ward,  60  How.  Pr.  288;  Doelger  v.  O'Kourke,  12  CXvU 
Ppoc.  254.) 

(2)  Plaintiff  was  entitled  to  the  disbursements  disallowed  by  the  derk.  Sec- 
tion 3256,  Ck>de,  provides  that  a  party  to  whom  costs  are  awarded  is  entitled  to 
Include  in  his  bill  of  costs  prospective  charges  for  entering  and  docketiit^ 
judgment,  sheriff's  fees  on  cue  execution,  and  such  other  reasonable  and  nec- 
essary expenses  as  are  usually  taxable.    In  this  case  the  clerk  disallowed,: 

'Vhe  fee  for  entering  Judgment $    50 

Transcript  and  tiling  same 12 

Satisfaction  piece 12 

Sheriff's  fee  on  execution 1  75 

These  are  the  usual  fees  taxable  for  these  items,  and  by  section  3256,  supra^ 
plaintiff  was  clearly  entitled  to  them.  It  is  true  they  are,  except  that  tor 
entering  judgment,  prospective  charges.  But  such  (diarges  are  expresBly  tax- 
able by  said  section.  The  fact  that  the  judgment  to  be  entered  Is  inter- 
locutory, and  that  defendant  may  possibly  pay  without  execution,  is  no  objec' 
tion.  The  judgment  must  be  entered,  and  some  one  should  pay  for  it;  and. 
as  to  execution,  it  Is  true  in  all  caises  that  defendant  may,  perhaps,  paj  up. 
and  no  execution  be  necessary.  These  costs  are  collectible  by  execution. 
(Code,  §§  770,  3230;)   and  plaintiff  may  be  compelled  to  resort  to  It 

(3)  For  the  reasons  stated,  it  is  respectfully  submitted  that  the  ruling  of  the 
clerk  was  wrong,  and  should  be  reversed,  with  costs.  Jones  v.  Cook,  11  Hun. 
23a 

Dill,  Chandler  &  Seymour,  (Frederick  Seymour,  of  counsel,)  for  de- 
fendants. 

The  defendants'  attorney  opposed  this  motion  on  the  ground  laid  down  by 
Justice  Harris  In  the  case  of  Van  Valkenburgh  against  Van  Schalck,  in  which 
he  says:  ''The  general  practice,  in  all  cases  where  an  amendment  is  allowed 
on  payment  of  costs,  is  that  the  party  paying  such  costs  shall  be  chaiigea 
with  the  costs  of  all  proceedings  which,  by  the  operation  of  the  order  an- 
thorizing  the  amendment,  will  be  vacated."  "So,  in  case  of  a  demurrer,  if 
the  party  demurring  has  judgment  against  him,  and  is  permitted  to  withdraw 
his  demurrer  and  plead  over,  upon  the  payment  of  costs,  the  fee  for  proceed- 
ings before  notice  of  trial  is  not  allowable  on  the  taxation  of  sndii  costs. 
See  NelUs  v.  De  B'orrest,  0  How.  Pr.  413."  Van  Valkenburgh  v.  Van  Scbaick,  8 
How.  Pr.  271.  This  opinl<xi  of  Justice  Harris  is  borne  out  by  Grary  v.  Nor- 
wood, 5  Abb.  Pr.  219;  Anon.,  3  Sandf.  756.  It  is  otherwise,  howevCT,  where 
the  demurrer  is  sustained.  See  Collomb  v.  Caldwell,  5  How.  Pr.  33a  In  tWs^ 
case  the  demurrer  reaches  back,  and  overthrows  the  whole  proceedings,  which 
must  be  begun  over  again.  Hence,  on  the  same  theory  as  that  laid  down  by 
Justice  Harris  In  the  case  of  Van  Valkenburgh  v.  Van  SchaidL,  that  **thV 
party  paying  such  costs  shall  be  charged  with  the  costs  of  all  proceediDip' 
which,  by  the  operation  of  the  order  authorizing  the  amendment,  wiU  be 
vacated,"  the  costs  of  aU  the  proceedings  were  taxed,  including  costs  before^ 
notice  of  trial.  In  tliis  case  the  demurrer  was  overruled,  and  therefore  the 
plaintiff's  proceedings  before  notice  of  trial  are  not  at  all  airecte4lt 
consequently  costa  for  such  proceedings  should  not  be  taxied. 
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ANDREWS,  J.  A  motion  having  been  Jieretotore  made  to  re- 
view the  taxation  of  costs  by  the  clerk  in  this  action,  now,  after  read- 
ing and  filing  notice  of  said  motion,  dated  August  1,  1892,  together 
with  proof  of  its  service  by  the  affidavit  of  William  Babcock,  an- 
nexed thereto,  dated  August  1,  1892,  and  upon  reading  the  bill  of 
costs  herein  adjusted  by  the  clerk,  July  30,  1892,  after  hearing  L. 
Karge,  plaintiff's  attorney,  in  support  of  said  motion,  and  Fred- 
erick Seymour,  Esq.,  one  of  the  attorneys  for  the  defendant  Annie 
Stanley,  as  administratrix,  etc.,  opposed,  and  due  deliberation  being 
had  thereupon,  it  is  hereby  ordered  that  the  costs,  as  taxed  herein 
by  the  clerk  of  this  court  on  July  30,  1892,  at  937.67,  are  hereby,  in 
all  respects,  confirmed. 

(67  Hun,  218.) 

SQUIBB  y.  CARTWRIOHT,  Preflld^nt,  «t  aL 

(Sapreme  Oocirt,  General  Term,  Fourtli  Department     February,  1803.) 

1.  Municipal  Cobporations— Special  Tax— Authobitt  or  Trustees  to  Levy. 
Laws  1870,  c.  291,  tit  a,  f  11,  provides  that  the  statement  which  the 
tmstees  of  a  village  sliall  furnish  to  the  annnal  meeting  of  such  vlllage 
shtiU  coiutain  ''the  estimated  ordinary  expenditures  of  such  Tillage  for  tlio 
eaming  year,  to  meet  which  taxes  may  he  lawfully  raised."  Title  6,  f  1, 
as  amended  by  Laws  1889,  c  246,  authorizes  the  tmstees  to  include  in 
the  ajKessment,  which  they  are  required  to  make  within  60  days  after  the 
annual  meeting,  **8UGh  sum  as  they  deem  necessary,  besides  funds  rec^yed 
and  estimated  to  be  received  from  other  somrces,  to  defray  the  ordinary 
expenditures  of  the  village  for  the  current  year,  not  to  exceed  the  amount 
fixed  for  that  purpose  in  the  det:iiled  statement  of  the  trustees  presented 
at  the  annual  meeting."  Hdd  that,  where  the  amount  fixed  by  thv 
tiiistees  in  such  statement  was  fully  raised  in  the  annual  assessment  aii'.l 
tax  thereafter  levied,  such  trustees  had  no  authority  to  subsequently  levy 
a  special  tax  for  other  items  of  ovdinary  expenditure  not  within  the  pro- 
visions of  Laws  1887,  c.  604. 

9b  Bamb— Water  Rknts. 

Under  Laws  1873,  c.  7S7,  S  5,  as  amended  by  Laws  1886,  e.  422,  providing 
that  the  amount  agreed  to  be  paid  for  water  rents  **shall  be  annually 
raised  as  a  part  of  the  expenses  of  such  village,  and  shall  be  levied,  as- 
se^ed,  and  collected  in  the  same  manner  as  other  expenses  of  mch  village 
are  raised,"  the  trustees  have  no  authority  to  levy  a  special  tax  to  pay  a 
part  of  the  amount  due  on  a  contract  for  water  rents  made  subsequent  to 
the  annual  meeting. 

&  Same. 

Where  part  of  the  items  included  in  a  special  tax  are  anauthoriced, 
the  whole  tax  is  invalid. 

4  Same— Ratification— VoTp  of  Electors. 

The  electoi-8  of  a  viUnge  cannot  liy  vote  authorize  the  trustees  to  raise 
funds  by  special  tax  to  pay  items  of  expenditure  which  the  statute  pro- 
vides shall  be  paid  by  funds  raised  by  the  annual  tax,  and  after  certain 
formalities,  and  hence  by  such  vote  cannot  ratify  an  unauthorized  special 
tax  for  such  purpose. 

ft.  Contract  by  Trustees— Ratification. 

Such  electors  may  by  vote  at  a  special  election  ratify  an  unauthorised 
contract  for  water  hydrants,  made  by  tlie  trustees  of  the  village,  ^ough 
"Oiey  had  refused  to  authorize  the  making  of  such  contract  at  an  election 
held  a  year  previous. 

Ai^peal  from  special  term,  Delaware  county. 
Actten  by  Isaac  J.  Sqnlre  against  Silas  S.  Cartwright  and  oth- 
erSi  as  president  and  trustees  of  the  Tillage  of  Boxbury,  to^enjoin^ 
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defendants  from  enforcing  a  certain  tax  waixant  Issued  by  them, 
and  from  collecting  the  tax  sought  to  be  collected  thereby.  From 
a  judgment  granting  the  injunction,  defendants  appeal.    Affirmed. 

By  the  judgment  the  defendants  are  forever  eDjoUied  and  restrained  from  en- 
forcing the  tax  warrant  issued  by  the  defendants  the  president  and  trustees  of 
the  viUage  of  Roxbury  on  or  about  the  11th  October,  1890,  and  from  coUectin^ 
the  tax  thereby  sought  to  be  collected,  and  from  applying  any  of  the  moneys  col- 
lected upon  such  tax  warrant  for  the  purposes  specified  in  the  resolution  under 
which  the  tax  was  levied.  The  plaintiff  is  a  taxpayer  of  the  village  of  Roxbury; 
the  president  and  trustees  of  the  village  and  the  coUector  are  defendants,  and 
also  tho  Roxbury  Village  Water  Company.  The  action  is  brought  under  the 
provisions  of  chapter  673  of  the  Laws  of  1887.  The  resolution,  in  pursuance 
of  which  the  tax  warrant  hi  question  was  issued,  was  paired  at  an  adjourned 
meeting  of  the  board  of  tiaistees  held  on  October  11,  1S90,  and  is  as  foUows: 
''Resolved,  that  a  tax  be  levied  on  the  taxable  property  of  the  inoorporated 
villuge  of  Roxbury,  New  York,  for  the  sum  of  six  hundred  and  twenty-one 
54r-100  doUars,  ($621.54-100,)  of  which  $300  is  to  pay  for  500  ft.  of  fire  hose. 
$200  of  which  is  to  pay  for  the  first  six  months*  water  rent;  and  the  balanco. 
$121.54-100,  is  to  pay  for  lighting  streets  and  other  necessary  expenses.**  Tho 
warrant  was  soon  thereafter  delivered  to  the  defendant  the  collector  of  the 
village,  and  this  action  was  commenced  on  or  about  November  13,  189i>. 
The  annual  meeting  of  the  village  for  the  year  1890  was  held  on  the  18th 
day  of  March.  Thereafter,  and  on  Jime  7, 1890,  the  defendimts  the  president 
and  trustees  of  the  village  caused  to  be  made  the  annual  tax  levy  in  and  upon 
the  taxable  property  and  inhabitants  of  the  village  for  the  year  1890  for  the 
sum  of  $525,  whicli  was  the  full  amount  proposed  to  be  raised,  and  stated  in 
the  detailed  statement  presented  to  the  annual  meeting  as  required  by  law. 
None  of  the  items  in  tlie  resolution  of  October  11th  were  in  this  statement. 
/>n  the  13th  May,  1890,  the  president  and  trustees,  in  behalf  of  the  village, 
entered  into  a  contract  with  the  Roxbury  Village  Water  (Company,  by  which 
the  villoge  leased  from  the  water  company  for  the  term  of  five  years  the  ua* 
of  10  hydrants  for  fire  purposes  only,  at  an  annual  rental  of  $250,  payable 
in  seudannual  payments;  tlie  hydrants  to  be  put  in  the  streets  at  such  places 
as  the  trustees  may  direct  wherever  the  water  pipes  are  laid;  the  fivp  yean? 
to  begin  and  date  from  the  day  the  hydrants  are  ready  for  use,  and  the  rent 
to  commence  and  accrue  from  that  date.  The  company,  among  other  things, 
agreed  that  the  hydrants  should  be  ready  for  use  witliin  one  year  from  tht» 
date  of  the  contract.  On  the  28th  July,  1890,  the  trustees  caUed  a  specml 
election  of  the  electors  of  the  village  for  August  9,  1890,  to  vote  upon  a  reso- 
lution passed  by  the  board  of  trustees  authorizing  a  contract  with  the  water 
company  for  10  additional  hydrants  at  an  annual  rental  of  $15  each.  This 
election  was  held,  and  the  resolution  defeated.  On  the  15th  August,  1S90. 
the  board  of  trustees  unanimously  passed  a  resolution  to  make  a  con- 
tract with  the  water  company  for  the  rental  of  11  additional  hydrants  for  the 
term  of  three  years;  10  of  them  at  an  annual  rental  of  $15  each,  and  tho 
other  free  for  the  first  year,  and  the  next  two  years  at  the  rate  of  $20  a  year; 
the  rental  to  begin  when  the  hydrants  were  ready  for  use.  This  resolution 
is,  by  its  terms,  '^pursuant  to  the  provisions  of  an  act  passed  by  the  legislature 
of  New  York,  Jime  2,  1887."  A  contract  was  liccordingly  made  with  the 
water  company,  dated  August  15,  1890,  and  by  it  the  rental  is  made  payable 
semiannually  in  advance.  The  item  of  $200  for  rent  in  the  resolution 
of  October  11,  3890,  is  the  rental  under  these  contracts  for  the  first  six 
months.  The  hydrants  were  ready  for  use  on  November  1,  1890.  and  they 
were  accepted  by  the  trustees,  and  have  slno^  been  in  use  by  the  village. 
It  does  not  appear  when  the  hose  referred  to  in  the  resolution  of  October  11th 
was  purchased,  but  it  is  found  that  it,  and  also  the  additional  hydrants,  were 
necessary  for  the  proper  protection  of  the  vUlage  from  fires.  After  this  suit 
was  commenced,  and  oh  the  14th  September,  1891,  in  pursuance  of  notice 
given  by  the  bosu-d  of  trustees,  a  special  election  was  held,  at  whidti  a  resolu- 
tion was  passed  approving  and  confirming  the  act  of  the  board  in  making  the 
contract  of  August  15,  IStK),  and  authorizing  the  trustees  to  cany  oat  the 
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same,  and  levy  in  one  sum,  and  colleot,  all  necessary  tax  that  may  be  required 
from  time  to  time  to  fally  meet  the  requirements  of  that  contract  Also  a 
resolution  affirming  and  approving  the  act  of  the  board  in  issuing  the  warrant 
of  October  11,  1S90,  and  in  assesSng  and  levying  the  amount  therein  named, 
and,  in  the  event  that  warrant  ^ould  not  be  enforced,  and  the  full  amount 
thereof  collected,  authorizing  the  trustees  to  levy  in  one  sum,  and  coUect, 
the  whole  or  any  part  thereof  by  relevy.  The  fact  of  the  passage  of  these 
resolutions  was  set  up  by  supplemental  answer. 

Argued  before  HARDrN,  P.  J.,  and  MARTIN  and  MERWIN,  JJ. 

Wagner  &  Fisher,  for  appellants. 
G.  L.  Andrus,  for  respondent 

MERWIN,  J.  The  questions  in  this  case  are  (1)  whether  the 
board  of  trustees  had  any  authority  to  levy  the  tax  in  question  at 
the  time  it  was  levied,  and,  if  not,  then  (2)  whether  the  tax  has 
been  made  valid  by  any  ratification,  so  as  to  affect  the  ri^ts  of  the 
plaintiff.  Of  the  items  making  up  the  amount  of  the  tax  the  sum  of 
f300  for  hose,  and  the  sum  of  |121.54  for  lighting  streets  and  other 
necessary  expenses,  were  within  the  class  of  ordinary  expendi- 
tures as  defined  by  the  statute  applicable  to  the  village.  Chapter 
291,  Laws  1870,  tit.  4,  §  2.  The  annual  meeting  of  the  village  was 
on  March  18,  1890,  and  those  items  were  not  in  the  statement 
furnished  by  the  trustees  to  that  meeting.  Tlie  statute  (section 
11,  tit.  3,  of  the  act  above  referred  to)  required  that  statement 
to  contain  "the  estimated  ordinary  expenditures  of  such  village 
for  the  ensuing  year,  to  meet  which  taxes  may  be  lawfully  raised." 
In  the  assessment,  which  the  trustees  were  required  to  make 
within  60  days  after  the  annual  meeting,  (title  6,  §  1,  as  amended 
by  chapter  246,  Laws  1889,)  they  could  include  "such  sum  as  they 
deem  necessary,  besides  funds  received  and  estimated  to  be  re- 
ceived from  otiier  sources,  to  defray  the  ordinary  expenditures  of 
the  village  for  the  current  year,  not  to  exceed  the  amount  fixed 
for  that  purpose  in  the  detailed  statement  of  the  trustees  pre- 
sented at  the  annual  meeting."  The  amount  which  the  trustees 
did  fix  in  then*  statement  was  fully  raised  in  the  annual  assess- 
ment, and  tax  thereafter  levied.  We  are  shown  no  authority  for 
the  trustees  subsequently  levying  a  special  tax  for  other  items 
of  ordinary  expenditures,  unless  the  case  is  brought  within  the  pro- 
visions of  chapter  504  of  the  Laws  of  1887,  and  that  is  not  claimed 
with  reference  to  these  items.  Very  evidently  the  intent  of  the 
statute  of  1870  was  to  limit  the  ordinary  expenses  for  the  current 
year  to  the  amounts  fixed  by  the  trustees  in  their  report  to  the 
village,  and  to  require  all  that  was  raised  for  that  purpose  to  be 
raised  in  the  annual  tax.  Of  the  item  of  f200  for  water  rents 
the  sum  of  1125  was  for  six  months'  water  rent  under  the  contract 
of  May  13, 1890.  It  is  conceded  that  this  contract  is  valid  under  the 
provisions  of  section  5  of  chapter  737  of  the  Laws  of  1873,  as 
amended  by  chapter  422,  Laws  of  1885.  It  did  not  run  for  more 
than  five  years,  and  the  amount  to  be  paid  did  not  exceed  the 
sum  of  2i  mills  for  every  dollar  of  taxable  property  per  annum. 
The  taxable  x)roperty  was  |103,590,  and  the  annual  rental  was 
|250.    That  statute,  however,  provides  that  "the  amount  of  such 


Digitized  by 


Google 


902  NEW   T^BE  SUPPLEMENT,  TOl.  22.  [^lip.  C.t 

contract  agreed  to  be  paid  sliall  be  aimiially  raised  as  a  part  ef  tte 
expenses  of  sncli  village,  and  shall  be  levied,  assessed,  and  collected 
in  the  same  manner  as  other  expenses  of  snch  village  are  raised." 
Very  evidently  the  intention  was  to  include  the  entire  annual  rental 
in  the  annual  tax,  and  there  was  no  authority  to  the  trustees  to 
divide  it,  and  raise  a  part  In  a  si)ecial  tax.  The  balance  of  the 
<200  item  was  six  months'  rent  under  the  contract  of  Au^st 
15,  1890,  and  its  consideration  Involves  the  validity  of  that  eon- 
tract  The  defendants  seek  to  justify  it  under  the  provisions  of 
chapter  504  of  the  Laws  of  1887.  That  act  provides  that,  when- 
ever it  shall  be  desired  by  any  village  to  raise  moneys  additional 
to  the  amount  permitted  to  be  raised  by  its  charteir  or  by  the  gen- 
eral law  for  the  purpose  of  building  a  bridge,  constructing  a  sew- 
er, or  carrying  out  some  other  proper  village  object,  the  trustees 
may  call  a  special  eLection,  and  submit  the  question  of  raising  such 
moneys,  and,  if  there  is  a  majority  vote  in  favor  of  the  matter,  the 
trustees  are  authorized  to  raise  the  same  '^In  the  same  manner  as 
other  village  taxes  are  raised  and  collected,"  and  the  trustees,  in 
anticipation  of  the  tax,  may  temporarily  borrow  the  amount,  and 
use  it  for  the  purpose  desired.  If,  however,  "the  amount  desii^  to 
be  raised  for  any  of  the  purposes  aforesaid  shall  not  exceed  in  the  ag- 
gregate the  sum  of  five  hundred  dollars,"  the  trustees,  by  a 
unanimous  vote,  could  proceed  and  raise  the  amount  without  sub- 
mitting the  question  to  the  Sectors.  By  the  second  seetipn  of 
the  act  it  is  provided  that  the  powers  conferred  by  the  act  are  "in 
addition  and  suf^lementary  to  and  Independent  of  all  other  pow- 
ers possessed  by  villages,  either  under  any  special  act  or  under 
the  general  act  for  the  incorporation  of  villages."  It  is  somewhat 
doubtful  whether  this  act  was  Intended  to  include  a  case  like  the 
present  There  was  here  no  temporary  emergency.  The  moneys 
were  only  desired  to  be  raised  in  order  to  perform  the  contract, 
so  that  the  question  of  the  validity  of  the  contract  would  need 
to  be  detennined  befwe  reaching  the  benefit  of  the  act  Con- 
cededly  the  contract  was  not  authorized  by  the  act  of  1873,  above 
referred  to,  which  regulates  the  manner  in  which  said  contracts 
should  be  made.  Besides,  the  object  sought  to  be  accomplished  was 
the  obtaining  of  the  use  of  the  necessary  hydrants  for  the  protec- 
tion of  the  ^age,  and  this  included  the  hydrants  of  the  first  con- 
tract It  was  jdl  executory;  none  had  yet  been  furoished  by  the 
water  company.  The  purpose  was  substantially  a  single  one,  and, 
in  order  to  ascertain  whether  the  amount  exceeded  "in  the  aggre- 
gate^' the  sum  of  |500,  and  therefore  beyond  the  x>ower  of  the 
trustees,  it  may  with  considerable  force  be  said  that  the  amount 
of  the  first  contract  should  be  Included.  If  so,  the  trustees  could 
not  act  without  submitting  the  question  to  the  electors.  Be  this 
as  it  may,  the  fact  that  the  other  items  were  improperly  included 
in  the  special  tax  would  make  the  tax  Invalid.  It  was  but  one  tax. 
See,  Welty,  Assessm.  §  232;  Smith  v.  Cramer,  U  Wkly.  Dig.  107; 
Hassan  v.  City  of  Rochester,  67  N.  Y.  529. 

2.  The  effect  of  the  confirmatory  resolutions  of  Septemb^  14, 1891, 
remains  to  be  considered.    One  of  these  assumed  to  confirm  m 
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an  entireiy  the  tax  and  warrant  of  October  11,  1890.  Still  the 
-electors  could  fiot  by  way  or  ratification  do  any  more  than  they 
could  have  done  at  the  time,  and  they,  in  October,  1890,  had  no 
right  to  say  that  certain  items  of  expenditure  might  be  raised  by 
special  tax,  in  violation  of  the  provisions  of  the  statute,  which 
required  them  to  be  raised,  if  at  all,  by  the  annual  tax,  and  after 
certain  formalities.  The  language  of  Judge  Denio  in  Peterson 
V.  Mayor,  17  N.  Y.  449,  is  applicable.    At  page  454  he  says: 

"No  sort  of  ratification  can  make  good  an  act  without  the  scope  of  tho 
-corporate  authority.  So»  where  the  charter  or  a  statute  binding  upon  the 
corporation  has  committed  a  class  of  acts  to  particular  officers  or  agents 
other  than  the  general  governing  body,  or  where  It  has  prescribed  certain 
f ormafitles  as  conditions  to  the  performance  of  any  description  of  corporate 
business,  the  proper  functionaries  muirt  act,  and  the  designated  forms  musfc 
be  observed,  and  generally  no  act  of  recognition  can  supply  a  defect  in  thesqi 
respects." 

Whether  the  dectors  could  adopt  the  contract  of  August  15, 
1890,  is  another  question.  They  had  refused  to  authorize  it  at 
the  election,  August  9,  1890.  After  that  the  hydrants  were  put 
in,  and  were  ready  for  use  on  November  1st  foUowing,  and  from 
that  time  forward  to  the  election  in  September,  1891,  were  used 
by  tiie  village,  and  presumptively  their  necessity  was  demonstrated. 
That  being  the  situation,  the  fact  of  the  refusal  in  August,  1890, 
should  not  prevent  the  electors  from  again  acting  upon  the  sub- 
ject in  September,  1891.  In  this  view,  I  think  that  the  adoption 
in  September,  1891,  should  be  deemed  operative,  and  that  the  con- 
tract should  be  treated  in  force  and  valid  from  that  time.  The 
statute  of  1873  as  to  the  approval  by  the  electors  was  substan- 
tially complied  with.  This,  however,  would  not  interfere  with 
the  rights  of  the  plaintiflP.  The  Mt  of  1873  provided  that  the 
amount  payable  nnder  such  a  contract  should  be  annually  raised 
as  other  expenses  of  the  village.  It  follows  that  the  special  term 
was  correct  in  restraining  the  collection  of  the  special  tax  in  ques- 
tion. It  is,  however,  suggested  by  the  appellants  that  the  find- 
ings and  judgment  are  sufficiently  broad  to  prevent  any  future  en- 
forcement of  the  contract  of  August  15,  1890,  as  adopted  in  Sep- 
tember, 1891.  It  is  not  clear  that  this  is  so,  but  to  avoid  any 
question  upon  the  subject  the  judgment  should  be  modified  so  as 
to  be  without  prejudice  to  any  proceeding  taken  as  authorized  by 
law  to  enforce  that  contract*  based  upon  the  adoption  referred 
to,  and.  as  modified,  a£9rmed,  with  costs.    All  concur. 


WARD  V.  WARD. 

(Superior  Court  of  New  York  City,  Special  Term.    November  18,  1892.) 

Costs  ok  Motion  for  Alimoky->Feb8  of  Refbreb  and  Stbnographbr. 
An  order  confirming  the  report  of  a  referee  appointed  to  hear  a  motion 
for  ahmony  und  comisel  fees  in  an  action  for  divorce  allowed  a  monthly 
sum  as  alimony,  and  a  certain  sum  for  expense  hi  conducting  the  action, 
''together  with  such  sum  as  shaU  be  taxed  by  the  derk  of  this  court  a« 
costs  and  disbursements."    Beld,  that  the  order  was  too  Indefinite  to  con* 
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stitute  a  spedflc  delegation  of  power  to  the  d^k  to  tax  referee's  or  ste- 
nographer's fees. 

3.  SAifB— Allowancb  of  Disbxtrsbhbnts. 

Code  Civil  Proc.  §  3251,  provides  for  costs  of  certain  specified  motioDs. 
(not  including  motions  for  alim(»iy  and  counsel  fees,)  and  tliat,  on  any 
other  motion,  the  court  or  judge  may  allow  costs,  not  exceeding  9^0,  besides 
necessary  disbursements  for  printing  and  referee's  fees.  Held,  that  the 
clerk  cannot  tax  disbursements  on  the  granting  of  a  motion  for  alimony 
and  counsel  fees,  unless  the  order  specifically  directs  him  to  do  so. 

Action  by  Mary  J.  Ward  against  Martin  J.  Ward  for  separation 
and  maintenance.  The  cause,  on  motion  for  an  allowance  of  connsel 
fees  and  alimony  pendente  lite,  was  referred  under  an  order  direct- 
ing the  referee  ^^  determine  whether  any,  and,  if  so,  what^  alimony 
and  connsel  fee  onght  to  be  awarded  to  the  plaintiff,"  and  ^^  report 
the  facts  found  and  his  opinion  thei'eon."  The  referee  made  his 
report,  which  was  confirmed  on  plaintiff's  motion,  with  costs  and  dis- 
bursements to  be  taxed  by  the  clerk,  (21 N.  Y.  Supp.  795,)  and  an  ap- 
peal is  now  taken  ^m  the  clerk's  taxation  of  certain  disbursements, 
and  a  motion  made  for  a  retaxation.    Taxation  set  aside. 


FREEDMAN,  J.  The  questions  involved  arise  (1)  upon  an  appeal 
from  the  taxation  by  the  clerk  of  certain  disbursements  incurred 
upon  a  reference;  (2)  upon  defendant's  motion,  founded  uxK>n  affida- 
vit for  a  retaxation;  and  (3)  upon  the  referee's  motion,  founded  upon 
affidavit  for  a  retaxation.  The  action  is  by  wife  against  husband 
for  a  separation  and  for  support  The  wife  moved  for  alimony  dur- 
ing the  pendency  of  the  action,  and  a  counsel  fee;  and  upon  the 
hearing  of  the  motion  such  a  conflict  seems  to  have  been  created  by 
the  attorneys  for  the  parties  tiiat  the  court  felt  bound  to  order,  and 
did  order,  a  reference.  The  referee  was  directed  to  determine 
whether  any,  and,  if  so,  what,  alimony  and  counsel  fee  ought  to  be 
awarded* to  the  plaintiff.  The  reference  terminated  in  a  report, 
upon  the  confirmation  of  which  an  order  was  entered,  granting  to 
the  plaintiff  alimony  at  the  rate  of  |50  per  month,  and  an  allowance 
of  |250  as  and  for  expense  in  conducting  this  action,  and  together 
with  such  a  sum  as  shall  be  taxed  by  the  clerk  of  this  court  as  costs 
and  disbursements  in  this  proceeding.  Under  this  provision  of  the 
order  tl^e  attorney  for  the  plaintiff  presented  to  the  clerk  for  taxation 
a  bUl  of  disbursements  amounting  to  |602.65,  of  which  f375  were  for 
referee's  fees  and  J221.65  for  stenographer's  fees.  The  conduct  of 
the  attorneys  for  the  respective  parties,  which  works  such  extrava- 
gant expenditure  on  a  mere  motion,  the  object  of  which  is  simply  to 
provide  a  provisional  support  to  the  wife  during  the  pendency  of 
an  action  which  can  and  ought  to  be  terminated  in  a  few  months, 
calls  for  condemnation  on  the  part  of  the  court  True,  the  main 
fault  lies  in  the  system  which  sanctions  such  a  practice;  but  attor 
neys  should  have  due  regard  to  the  ultimate  interests  of  tlieir  clients, 
and  if  tiiey  seem  oblivious  of  their  duty  in  this  respect  a  referee  of 
sufficient  self-respect  should  remind  them  of  it    A  small  fortune 


Digitized  by 


Google 


Super.  Ct  N.  Y.]  ward  v.  ward.  905^ 

should  not  be  frittered  away  upon  such  a  preliminary  point  Enter*^ 
taining  these  views,  I  shall  hold  every  participant  in  the  reference^ 
to  strict  practice.  It  apj>ears  that  the  clerk,  from  the  proofs  submit- 
ted to  him,  reduced  the  item  of  |375  for  referee's  fees  to  |210,  and 
that  he  reduced  the  item  of  |221.65  for  stenographer's  fees  to  |117.30. 
Both  the  defendant  and  the  referee  complain  of  this  ruling;  the  de- 
fendant contending  that  no  referee's  or  stenographer's  fees  should 
have  been  allowed,  and  the  referee,  appearing  by  private  counsel,, 
contending  that  his  fees  should  have  been  taxed  at  the  sum  of  $350. 
The  stenographer,  at  some  time  or  other,  also  appeared  by  separate 
and  private  counsel,  and  submitted  affidavits,  but  whether  they  were 
before  the  clerk  does  not  clearly  appear.  Upon  the  case  as  submitted 
to  me  a  great  conflict  exists  as  to  what  was  before  the  clerk,  and  also- 
as  to  what  was  the  real  agreement  between  the  parties  and  the  ste- 
nographer; and  if  it  were  necessary  to  determine  the  said  conflict 
much  time  and  labor  would  have  to  be  spent  to  arrive  at  the  truth. 
I  do  not  deem  it  necessary,  however,  to  make  such  determination,  be- 
cause I  have  satisfied  myself  that  under  the  order  referred  to  the  clerk 
had  no  power  to  tax  referee's  or  stenographer's  fees.  My  reasons  are 
as  follows:  The  derk  is  made  by  statute  the  taxing  officer  for  the 
purpose  of  taxing  the  costs  and  disbursements  of  the  action  pre- 
paratory to  the  entry  of  final  judgment.  His  duties  as  such  taxing 
officer  are  prescribed  by  statute,  and  everything  he  may  do  is  regu- 
lated by  statute.  But  these  statutory  provisions  do  not  apply  to  a 
motion.  If  costs  and  disbursements  are  given  by  the  court  or  a  judge 
on  a  motion,  they  must  be  specifically  expressed  in  the  order  as  en- 
tered. True,  the  order  may  refer  it  to  the  clerk  to  tax  the  disburse- 
ments so  awarded,  but  then  the  order  must  contain  a  specific  delega- 
tion of  power  to  the  clerk  to  tax  the  amount  of  the  particular  dis- 
bursements allowed.  The  costs  and  disbursements  which  may  be 
given  upon  a  motion  for  alimony  and  counsel  fees  are  regulated  by 
section  3251,  Code  Civil  Proc.^  It  is  there  provided  that  upon  such  a 
motion  a  sum  fixed  by  the  court  or  judge,  not  exceeding  flO,  may  be 
awarded  as  costs,  besides  necessary  disbursements  for  printing  and 
referee's  fees.  This  seems  to  exclude  stenographer's  fees.  Section 
3256,  on  the  other  hand,  contemplates  only  the  costs  of  the  action, 
and  does  not  apply  to  motions;  and  consequently  the  amendments 
of  1892  are  inunaterial,  no  matter  what  they  may  amount  to  on  the 
taxation  of  the  costs  of  the  action.  The  consequence  of  all  this  is 
that  if,  in  the  present  case,  stenographer's  fees,  as  well  as  referee's 
fees,  can  be  allowed,  they  must  be  specifically  named  in  the  order, 
and,  if  the  clerk  is  to  tax  them,  he  must  be  specifically  directed  to 
do  so.  In  the  case  at  bar  the  order,  as  entered,  shows  upon  its  face 
that  the  judge  who  directed  it  to  be  entered  struck  out  the  specific 
direction  to  the  derk,  originally  inserted  therein,  to  tax  the  referee's 

^Section  3251,  subd.  3,  provides  for  costs  of  certain  specified  motions,  (of 
which  a  motion  for  alimony  and  counsel  fees  is  not  one,)  and  that  there  may 
be  allowed  **npon  any  other  motion,  or  upon  a  reference  specified  in  section 
:)23r»  of  this  act,  to  each  party  to  whom  costs  are  awarded,  a  sum  fixed  by  the 
court  or  judge,  not  exceeding  ten  dollars,  besides  necessary  disbursements  tot- 
printing  and  referee's  fees." 
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and  stenographer's  fees.  This  is  quite  significant  Moreover,  the 
order  allows  to  the  plaintiff  the  "sum  of  two  hundred  and  fifty  dol- 
lars as  and  for  expense  in  conducting  this  action."  As  the  main  ex- 
pense in  conducting  this  action  so  far  has  been  the  expense  of  the 
reference,  this  might,  in  a  certain  aspect,  be  construed  as  an  allow- 
ance on  that  account  From  all  this  it  follows  that  the  additional 
words,  "together  with  such  a  sum  as  shall  be  taxed  by  the  derk  of 
this  court  as  costs  and  disbursements  in  this  proceeding,"  are  too 
indefinite  and  uncertain  to  constitute  a  specific  delegation  of  power 
to  the  clerk  to  tax  referee's  or  stenographer's  fees.  For  the  reasons 
stated  the  taxation  must  be  set  aside,  so  far  as  it  allows  any  sum 
whatever  for  referee's  fees  or  stenographer's  fees,  and  the  referee's 
motion  for  a  retaxation  denied. 


(1  Misc.  Bep.  as.) 

In  re  WILLIAMS'  BBTATB. 

(Surrogate's  Court,  Cattaraugus  County.    S^tember,  1882.) 

t  Salb  op  Decedent' 8  Land  to  Pay  Debts— Pbtitiott. 

Code  ClvU  Proc.  §  2752,  subd.  4,  requires  a  petition  by  an  admtailBtrator 
for  a  sale  of  decedent's  realty  to  pay  debts  to  state  the  amount  of  per> 
sonalty  that  has  come  into  petitioner's  hands,  the  appUcation  thereof, 
and  the  amount  which  may  yet  be  realized.  Held,  that  such  a  petition, 
stating  that  petitioner  had  discovered  the  amount  of  personalty  to  be 
Insufficient  to  pay  debts,  that  the  amount  which  had  come  into  his  hands 
was  $10,  that  he  had  proceeded  with  reasonable  diligence  In  oonTerting 
the  personalty  into  money  and  applying  it  to  the  debts,  and  that  the 
only  indebtedness  of  decedent  was  petitioner's  claim,  amountiBg  to 
$1,559,  was  sufficient,  though  it  did  not  state  specifically  what  application 
had  been  made  of  the  personalty,  or  the  amount  which  ml^t  yet  be 
realized,  as  petitioner  could  not  make  paym^it  on  his  own  claim  nntU  It 
was  established,  and  the  statute  is  only  Intended  to  prevent  a  resort  tt 
the  realty  untU  it  is  made  to  appear  that  the  personalty  is  InsaffldenL 

flL  8amb— Validity  of  Claims— Jurisdiction  of  Sorrogate. 

In  a  proceeding  by  an  administrator  to  sell  a  decedent's  realty  to  pay 
debts,  the  surrogate  may  determine  the  vaUdity  of  any  claim  against  the 
estate,  and  the  fact  that  a  claim  is  in  favor  of  the  administrator  is  Imma- 
terlaL 

8,  Landlord  and  Tenant— Rbht—Aorebment  to  Support  Lessor. 

A  lease  for  a  term  of  years  provided  that  the  lessees  should  ''pay 
*  *  *  for  the  use  of  said  premises  as  f(^ows:  That  they  wiU  board, 
clothe,  take  care  of,  and  support  the  said  [lessor]  on  the  said  premises 
during  said  term."  Held,  that  the  care  and  maintenance  of  the  lessor 
was  intended  to  operate  as  a  satisfaction  of  the  rent  during  the  entire 
term,  even  though  the  lessor  should  die  before  its  expiration. 

4  CLAIMS  AOAINfiJT  DbcBDENT'B  ESTATE— EqUFT ABLE  MORTGAGE. 

A  lessor  agreed  to  pay  his  lessee  for  buUding  a  bam  on  the  leased 
premises,  and  that,  in  case  of  the  lessor's  death  during  the  term,  the 
lessee  "shaU  have  a  legal  claim  against  my  estate  for  the  reasonable 
value  of  said  bam.**  At  the  time  of  making  the  agreement  the  lessor  had 
no  personalty,  and  he  died  during  the  term  without  paying  for  the  bam. 
Held,  that  the  contract  was  not  in  the  nature  of  an  equitable  mortgage 
on  the  land,  but  merely  an  admission  of  an  indebtedness  whid)  the  lessee 
could  enforce  by  a  proceeding  to  sell  the  deceased  lessor's  land  tor  pay- 
ment of  debts. 
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&  Lbasb^-Cotbnant  agairbt  CuTTtifo  TmrBBR— RxPAiR  OF  FaneBB. 

A  coyenant  in  a  lease  against  catting  timber  is  not  violated  where  the 
lessee,  who  is  authorized  by  the  lease  to  cut  timber  for  fencing  purposes, 
sells  timber  from  the  land,  and  uses  the  entire  proceeds  to  buy  other  ma- 
terials for  repairing  fences. 

Petition  by  John  Williams,  aa  administrator  of  Lyman  WilliamB, 
deceased,  to  sell  the  real  estate  of  decedent  for  the  payment  of  hia 
debts.    Petition  granted. 

O.  Z.  Lincoln,  for  petitioner. 

O.  D.  Van  Aemam  and  H.  R  Oardss,  for  contestants. 

DAVIE,  S.  This  is  a  proceeding  for  the  disposition  of  decedent's 
real  estate  for  payment  of  debts.  Lyman  Williams  died,  intestate, 
April  10, 1885,  letters  of  administration  npon  his  estate  were  issued 
to  the  petitioner  March  7,  1892,  and  the  petition  in  this  proceeding 
was  filed  on  the  12th  of  the  same  month.  On  the  return  day  of  the 
citation  the  contestants  moved  for  a  dismissal  of  the  proceedings, 
claiming  that  the  petition  failed  to  comply  with  the  requirements 
of  subdiTision  4,  §  2752,  Code  CiTfl  Proc.,  and  that  it  was  insufficient 
to  confer  jurisdiction.  This  motion  was  at  that  time  denied,  but  is 
renewed  upon  the  final  submission  of  the  case.  The  section  of  the 
Code  referred  to  requires  the  petition  in  a  proceeding  of  this  kind, 
when  ma^le  by  an  administrator,  to  state  the  amount  of  personal 
property  of  decedent  which  has  come  into  his  hands  as  such  admin- 
istrator, the  application  thereof,  and  the  amount  which  may  yet 
be  realized  therefrom,  and  it  is  undoubtedly  true  that,  if  the  i>etition 
fails  to  disclose  such  facts  as  are  required  by  the  statute  to  be 
shown,  the  surrogate  acquires  no  jurisdiction.  In  re  German  Bank, 
39  Hun,  181.  The  petition  in  this  case  alleges  with  sufficient  ac- 
curacy an  indebtedness  of  decedent  to  the  amount  of  fl,559,  and 
further  states  that  the  petitioner  has  discovered  the  personal  prop- 
erty of  decedent  to  be  insufficient  to  pay  his  debts,  that  the  amount 
of  personal  property  of  decedent  which  has  come  into  his  hands 
as  such  administrator  is  flO,  and  that  he  has  proceeded  with  rea- 
sonable diligence  in  converting  the  personal  property  of  said  de- 
cedent into  money  and  applying  the  same  to  the  payment  of  debts. 
The  criticism  passed  upon  the  petition  is  that  it  fails  to  explicitly 
stat«  what  application  has  been  made  of  this  i>ersopal  property,  or 
the  amount  which  may  yet  be  realized  therefrom.  The  circum- 
stances of  this  case,  as  disclosed  by  the  petition,  are  somewhat  pe- 
culiar. The  only  indebtedness  of  the  decedent  is  the  claim  of  the 
petitioner,  and  he  is  the  administrator.  This  being  the  case,  the 
only  application  he  was  authorized  to  make  of  the  moneys  belong- 
ing to  the  estate  was  to  hold  the  same  until  his  claim  had  been 
proxjerly  established.  He  was  not  authorized  to  make  payment 
upon  his  own  claim  until  so  established.  In  re  Gardner,  5  Redf.  Sur. 
14.  So  then,  the  i)etition  does,  in  fact,  disclose  that  the  petitioner 
has  made  the  only  legitimate  application  of  the  moneys  which  have 
come  into  his  hands,  and  that  the  amount  which  may  yet  be  realized 
therefrom  to  apply  upon  his  claim  when  established  is  the  sum  of 
f  10.    Aside  from  tills  suggestion  it  would  not  seem  that  any  applica^ 
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tion  or  actual  paying  out  of  this  flO  is  a  condition  precedent  to  the 
right  of  the  petitioner  to  institute  these  proceedings.  The  purpose 
of  the  statutory  requiranent  referred  to  is  to  prevent  a  resort  to  the 
real  estate  for  payment  of  debts  until  it  is  made  to  appear  that  the 
personal  estate,  which  is  the  primary  fund  therefor,  is  insufficient 
for  that  purpose.  The  law  governing  proceedings  of  this  kind  has 
undergone  various  changes.  The  original  statute  of  1801  x^ermitted 
the  administrator  to  institute  such  proceedings  whenever  he  dis- 
covered or  suspected  that  the  personal  estate  was  insufficient  to 
pay  the  debts.  The  Eevised  Statutes  of  1830  authorized  such  pro^ 
ceedings  only  when  it  was  made  to  appear  that  all  the  x)er8onal  es^ 
tate  applicable  to  the  payment  of  debts  had  been  actu^dly  applied 
leaving  no  discretion  whatever  on  the  part  of  the  surrogate.  This 
statute  was  amended  by  the  Laws  of  1837  so  as  to  restore  to  the 
surrogate  a  discretion  in  the  matter.  The  amendment  provided 
that  the  surrogate  might,  in  his  discretion,  order  a  disposition  of  the 
real  estate,  although  the  whole  of  the  personal  property  of  the  de- 
cedent which  had  come  into  the  hands  of  the  administrator  had  not 
been  applied  to  the  payment  of  debts.  The  present  statute  permits 
such  a  decree  to  be  made  when  it  appears  that  the  administrator  has 
proceeded  with  reasonable  diligence  in  converting  the  personal  es- 
tate into  money  and  applying  it  to  the  payment  of  debts  and  funeral 
expenses,  and  that  it  is  insufficient  for  tiie  payment  of  such  debts, 
leaving  it  to  be  determined  from  the  facts  of  each  case  as  to  whether 
the  administrator  has  used  due  diligence  in  this  respect  or  not  Sub- 
division 5,  §  2759,  Code  Civil  Proc.  I  am  of  the  opinion  that  the 
petition  in  this  case,  showing  a  somewhat  large  indebtedness,  a 
very  small  amount  of  personal  assets,  and  a  valid  reason  for  not 
actually  applying  or  paying  out  the  same,  discloses  due  diligence  on 
the  part  of  the  administrator,  and  is  in  substantial  compliance  with 
the  requirements  of  the  statute. 

As  already  suggested,  the  only  indebtedness  of  the  deceased  is 
the  personal  claim  of  the  petitioner,  and  it  is  urged  by  the  contest- 
ants that  the  surrogate  has  no  jurisdiction  to  determine  the  validity 
of  such  a  claim,  except  upon  judicial  settiement.  This  suggestion 
is  based  upon  the  provision  of  the  Code  that,  "upon  the  judicial  set- 
tiement of  the  accounts  of  an  executor  or  administrator,  he  mar 
prove  any  debt  owing  to  him  by  the  decedent."  It  has  been  decided 
that  the  surrogate  has  no  jurisdiction  to  entertain  a  proceeding 
solely  for  the  purpose  of  proving  such  personal  claim,  (In  re  Rvder, 
129  N.  Y.  640,  29  N.  E.  Rep.  309;)  but  in  proceedings  for  the  sale  of 
real  estate,  surrogate  courts  have  jurisdiction  to  determine  the  va- 
lidity of  any  claim  against  the  estate,  although  disputed,  (In  re  Hax- 
tun,  102  N.  Y.  157,  6  N.  E.  Rep.  Ill;  People  v.  Westbrook,  61  How 
Pr.  138;  Kammerrer  v.  Ziegler,  1  Dem.  Sur.  177;  Hopkins  v.  Van 
Valkenburgh,  16  Hun,  3.)  The  fact  that  the  claim  which  is  sought 
to  be  enforced  in  a  proceeding  of  this  kind  is  that  of  an  adminis- 
trator does  not  deprive  the  surrogate's  court  of  the  power  to  deter- 
mine its  validity.  The  principal  controversy  in  this  case  arises 
over  the  amount  and  validity  of  petitioner's  personal  claim,  which 
arose  out  of  the  following  facts:    On  the  10th  day  of  August  18S0, 
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decedent  was  the  owner  of  a  farm  of  237  acreB,  and  a  considerable 
quantity  of  personal  property  thereon.  On  that  day,  by  an  instm- 
ment  in  writing  expressing  a  nominal  consideration,  decedent  sold 
all  of  said  personal  property  to  the  petitioner  and  his  daughters,  Al- 
mera  A.  and  Jerusha  A.  Williams,  one  half  to  the  former,  and  one 
quarter  to  each  of  the  latter.  On  the  same  day  decedent  executed 
a  lease  of  his  farm  to  the  same  parties  for  a  term  of  12  years  from 
March  1, 1880.    This  lease  contained  the  following  agreement: 

"And  the  said  parties  of  the  second  part  covenant  that  they  will  pay  to 
the  party  of  the  first  part  for  the  nse  of  said  premises  as  follows:  That  they 
will  board,  clothe,  take  care  of,  and  support  the  said  Lyman  Williams  on  the 
said  premises  during  said  term  of  twelve  years." 

The  lessees  continued  to  operate  said  farm  together  until  Septem- 
ber 13,  1881,  when  Almera  assigned  her  interest  in  said  lease  and 
personal  property  to  the  said  petitioner,  and  on  February  10,  1882, 
the  other  sister  assigiied  her  entire  interest  to  him.  On  the  25th 
day  of  October,  1881,  decedent  and  petitioner  entered  into  a  con- 
tract in  the  following  form: 

"Whereas,  I  have  let  my  farm  in  Mansfield,  Catt  Co.,  N.  Y.,  for  the  period  oi 
twelve  years  to  my  son,  John  Williams,  and  whereas  a  new  bam  is  necessary 
on  said  farm  for  the  use  of  the  same,  it  \b  therefore  agreed  between  myself 
and  my  said  son,  John  Williams,  that  he  may  erect  a  bam  on  said  premises, 
and  that  I  will  pay  him  what  the  same  is  reasonably  worth  at  the  time  of  the 
expiration  of  his  said  lea.se,  in  case  he  should  not  in  the  mean  time  become 
the  owner  of  the  premises;  and  in  case  I  should  die  before  the  expiration 
of  the  said  lease  he  shaU  have  a  legal  claim  against  my  estate  for  the  reason- 
able value  of  said  bam.  Lyman  Williams. 

"Dated  Oct  25.  1881." 

Petitioner  constructed  said  bam  in  compliance  with  said  con- 
tract, and  the  same  was  reasonably  worth  f  1,227  at  the  date  of  the 
expiration  of  said  lease.  The  decedent  was  supported  and  main- 
tained on  the  premises  to  the  time  of  his  death.  Petitioner  contin- 
ued to  occupy  the  farm  after  decedent's  death  under  said  lease  until 
the  expiration  of  the  term.  It  is  urged  on  the  part  of  the  contest- 
ants that,  inasmuch  as  the  x>etitioner  occupied  l^e  farm  from  April 
10,  1885,  the  date  of  death  of  the  decedent,  to  the  expiration  of  the 
term  of  the  lease,  March  1, 1892,  without  paying  ;rent,  the  fair  rental 
value  of  the  farm  during  said  period,  or  a  sum  equal  to  the  support 
and  maintenance  of  decedent  during  that  time,  ^ould  be  set  off 
in  this  proceeding  against  petitioner's  claim.  Assuming  a  claim 
for  unpaid  rent  against  the  petitioner  to  be  a  proper  counter- 
-claim,  the  question  arises,  does  the  petitioner  owe  any  sum  for  the 
rent  of  the  farm?  What  was  tiie  intent  of  the  parties  in  making 
the  lease?  Was  it  the  design  that  the  care  and  maintenance  of  the 
decedent  should  operate  as  a  satisfaction  of  the  rent  to  the  time  of 
decedent's  death,  only,  or  during  the  entire  term  in  case  decedent 
died  prior  to  the  expiration  of  the  term?  These  are  somewhat 
novel  questions,  but  I  am  firmly  of  the  opinion  that  the  maintenance 
of  decedent  during  his  life  was  a  full  x>erformance  of  the  conditions 
of  the  lease  on  the  part  of  the  petitioner.  At  the  time  of  making 
the  lease,  decedent  was  an  aged  man  residing  on  said  premises 
with  the  lessees,  and  his  evident  design  in  making  such  lease  was  to 
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give  the  lessees  the  use  and  occupancy  of  the  premises  dnring  the 
term,  secaring  to  himself,  however,  a  suitable  provision  for  support 
during  such  part  of  the  term  as  he  might  need  the  same.  This  was 
all  that  decedent  expected;  it  was  not  anticipated  that  a  monev 
rent  was  to  be  paid  during  any  x)ortion  of  the  term.  Supposing  the 
decedent,  instead  of  dying  on  April  10,  1885,  had  then  become,  and 
during  the  balance  of  said  term  remained,  a  helpless  invalid,  no  one 
would  claim  that  petitioner  could  avoid  the  responsibility  of  taking 
care  of  and  supporting  him,  although  such  care  might  be  worth 
many  times  the  rental  value  of  the  farm,  and  petitioner  could  not 
have  relieved  himself  from  such  liability  by  abandoning  the  posses- 
sion of  the  premises.  There  can  be  no  equity  in  holding  that  it  was 
the  intention  of  the  parties  that  all  the  probable  advantages  of 
this  arrangement  were  to  inure  to  tihe  decedent,  and  all  the  disad> 
vantages  to  the  i)etitioner.  If  the  decedent  had  voluntarily  remoTed 
from  said  premises  without  the  fault  of  the  pietitioner,  and  had  not 
asked  for  or  demanded  his  support,  no  claim  could  have  been  made 
against  the  petitioner  upon  his  covenant  in  the  lease.  Pool  v. 
Pool,  1  Hill,  680.  It  cannot  be  held  that  the  death  of  decedent 
during  said  term,  thereby  terminating  the  necessity  for  his  further 
maintenance,  ended  the  lease  so  as  to  render  petitioner  liable  for 
the  use  and  occupation  of  said  premises  thereafter,  or  tliat  his 
death  so  operated  as  to  change  the  covenant  of  the  lessees  to  main- 
tain decedent  into  an  obligation  to  pay  money  rent.  It  must  be 
held  that  petitioner  has  fully  satisfied  all  claims  against  him  for  the 
use  of  the  premises  during  said  term. 

Contestants  further  urge  that,  if  petitioner  has  any  valid  datm, 
the  amount  thereof  is  made  a  charge  upon  decedent's  real  estate,  and 
that  for  that  reason  these  proceedings  cannot  be  maintained.  This 
claim  is  based  upon  that  provision  of  the  Code  authorizing  a  creditor 
of  a  decedent,  other  than  a  creditor  by  judgment  or  mortgage 
which  is  a  lien  upon  the  decedent's  real  estate,  to  institute  proceed- 
ings of  this  character.  Code  Civil  Proc.  §  2750.  The  contract  under 
which  petitioner's  claim  arose  provided  that,  in  case  decedent 
should  die,  petitioner  should  have  a  l^al  claim  against  his  estate; 
and,  in  view  of  the  fact  that  at  the  time  of  making  such  agreement 
deceased  had  no  personal  property,  it  Is  asserted  tiiat  this  contract 
was  in  the  nature  of  an  equitable  mortgage  on  ttie  real  estate. 
While  it  is  true  that  an  equitable  mortgage  may  be  constituted,  by 
any  writing  from  which  the  intention  to  mortgage  may  be  gathered 
(Payne  v.  Wilson,  74  J^.  Y.  348,)  the  statement  referred  to  in  the 
contract  for  building  the  bam  does  not  evidence  an  intent  on  the 
part  of  deceased  to  make  the  reasonable  value  of  this  bam  a  lien 
upon  his  real  estate.  The  most  that  can  be  claimed  for  such  state- 
ment  is  that  it  is  a  solemn  and  formal  declaration  and  admission  on 
the  part  of  the  decedent  of  an  indebtedness  against  the  estate. 

Again,  contestants  assert  that  the  evidence  discloses  a  violation 
of  the  covenants  in  said  lease  on  the  part  of  said  petil^ner  against 
the  cutting  of  timber  on  said  farm.  The  lease  gave  petitioner  the 
right  of  cutting  timber  for  firewood  and  fencing  purposes.  It  be- 
came necessaiy,  from  time  to  time  during  said  temi,  to  rebxuld  and 
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repair  the  fences  on  the  farm.  The  petitioner  in  some  Instances,  in 
place  of  building  such  fences  from  the  timber  on  the  farm,  sold  tim- 
ber therefrom,  and  with  the  proceeds  of  such  sale  purchased  other 
mateiial  for  fencing,  which  was  used  on  the  farm,  and  it  does  not 
apx)ear  that  petitioner  disposed  of  any  more  timber  than  was  actu- 
aUj  necessary  to  keep  said  fences  in  repair;  and,  so  long  as  he  used 
the  entire  proceeds  of  the  sale  of  timber  for  the  purposes  of  re- 
fencing,  the  contestants  have  no  substantial  cause  of  complaint. 
The  farm  at  the  beginning  of  the  lease  was  supplied  with  road  line 
and  division  fences  to  some  extent.  In  the  operation  of  said  farm 
It  became  necessary  to  rebuild  a  portion  thereof,  to  remove  other 
portions,  and  to  erect  new  division  fences  where  none  had  been  be- 
fore. It  is  claimed  by  contestants  that  petitioner  did  not  leave  the 
fencing  in  as  good  condition  as  when  he  took  x>ossession,  but  such 
claim  is  not  supported  by  the  evidence.  I  fail  to  discover,  from  a 
careful  examination  of  all  the  evidence,  any  substantial  breach  of 
any  of  the  covenants  of  said  lease  on  the  part  of  petitioner. 

A  decree  should  be  made  directing  a  disx>osition  of  the  real  estate 
described  in  the  petition,  and  establishing  petitioner's  claim  to  be 
as  above  stated,  to  wit,  |1,227  for  the  building  of  said  bam,  and 
$59  and  interest  on  the  same  from  July  10, 1885,  for  funeral  expenses 
paid  by  petitioner. 

a  MiBa  Rep.  348.) 

In  re  DAGGETT. 

(8arrogate*8  Ckrart,  Oattarangus  Ck>unty.   November,  1802.) 

LncrrATiON  of  Aci'ions— Acknowlkdoment  op  Claim  by  Administrator. 

The  including  by  an  administrator  in  the  Invoitory  of  assets  of  tbe 
estate  of  a  note  against  himself  and  the  verification  thereof  as  oontahi- 
ing  a  true  statement  of  all  just  claims  of  the  estate  against  himself  takes 
the  note  out  of  the  bar  of  the  statute  of  limitations,  so  that  he  wiU  be 
charged  with  the  amount  thereof,  though  during  the  progress  of  the  ap- 
praisal he  objected  to  the  note  being  inyentoried. 

Proceeding  for  the  judicial  settlement  of  the  accounts  of  Ndsom 
Daggett,  as  administrator  of  Danforth  Daggett,  deceased. 

E,  A.  Scott,  for  widow. 

W.  R  Pindar,  for  administrator. 

DAVIE,  S.  This  is  a  proceeding  for  the  judicial  settlement  of 
the  accounts  of  Nelson  Daggett,  as  administrator  of  the  estate  of 
said  deceased.  Danforth  Daggett  died  intesrtate,  at  the  town  of 
Yorkshire,  in  the  month  of  August,  1889,  leaving  a  widow  and 
descendants,  and  owning  real  estate  of  the  value  of  |1,150,  and 
personal  property  to  the  amount  of  about  |500,  and  letters  were 
granted  upon  his  estate  September  2,  1889,  The  administrator, 
with  the  aid  of  appraisal  duly  appointed  for  that  purpose,  pre- 
pared an  inventoiy  of  the  estate,  which  was  filed  November  7,  1889. 
In  making  such  inventory,  the  appraisers  sought  to  set  off  to  the 
widow,  in  adcUtion  to  the  articles  exempted  to  her  by  the  Kevised 
Statutes,  and  the  |150  provided  tot  by  chapter  157  of  the  Laws  of 
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1842,  an  interest  in  the  real  estate  of  the  deceased,  in  the  following 
terms:  *^nder  chapter  406,  Laws  1889,  we  set  off  in  conformity 
to  said  law,  one  house  and  lot  in  the  yOlage  of  Yorkshire  Center, 
K.  Y.,  and  being  the  same  house  in  which  the  said  Danforth  Dag- 
gett resided  before  his  demise,  described,  •  •  •  and  appraised 
at  J1,000."  A  proceeding  was  thereni)on  commenced  in  surro- 
gate's court,  upon  the  petition  of  the  widow,  to  procure  an  order 
directing  the  administrator  and  apiN*ai8ers  to  correct  said  inyen- 
tory  by  setting  off  to  the  widow  the  entire  amount  of  personal  prop- 
rrty  to  which  she  was  entitled  under  the  provisions  of  chapter  406, 
Laws  1889,  which  proceeding  resulted  in  a  decree  directing  ssad 
appraisers  to  set  off  to  the  widow,  in  addition  to  what  they  had  al- 
ready allowed  her,  other  i)ersonal  property  to  the  amount  of  ^69.31, 
(9  N.  Y.  Supp.  652,)  and  the  administrator  appealed  from  the  order 
entered  therein  to  the  general  term,  where  said  order  was  aflSrmed, 
(In  re  Daggett,  Gen.  Term,  April  16,  1891,  14  N.  Y.  Supp.  182,)  and 
the  widow  thereupon  became  entitled  to  the  entire  personal  estate. 
Among  the  items  of  personal  property  included  in  the  inventory 
was  a  promissory  note,  made  by  the  administrator  to  the  deceased, 
dated  September  23,  1879,  for  the  sum  of  |150.18,  ajid  which,  with 
the  accrued  interest,  was  appraised  at  |251.18.  In  the  account 
filed  the  administrator  credits  himself  with  the  amount  of  said  note 
so  appraised,  alleging  that  the  same  is  not  a  valid  claim,  being 
barred  by  the  statute  of  limitations.  Objections  are  filed  on  be- 
half of  the  widow  to  various  items  of  said  account,  none  of  which 
are  now  insisted  upon  aside  from  the  claim  that  the  administrator 
should  be  charged  with  the  amount  of  said  note.  It  is  provided  by 
statute,  that  the  naming  of  any  person  executor  in  a  will  shall  not 
ox)erate  as  a  discharge  or  bequest  of  any  just  claim  which  the  tes- 
tator had  against  such  executor,  but  that  such  claim  shall  be  in- 
cluded among  the  credits  and  effects  of  deceased  in  the  inventoay, 
and  such  executor  shall  be  liable  for  the  same  as  for  so  much  money 
in  his  hands  at  the  time  such  debt  or  demand  becomes  due.  2  Bev. 
St.  p.  84,  §  13.  And  though  insolvent  at  the  time  of  his  api)ointment 
he  is  bound  to  account  for  a  debt  so  due  from  him,  and  should  be 
charged  therewith  on  the  settlement  of  his  accounts  as  for  so  much 
money  In  his  hands.  Baucus  v.  Stover,  89  N.  Y.  L  The  principle 
enunciated  by  the  statute  and  applied  by  the  authority  above  cited 
is  recognized  as  equally  applicable  to  administrators/ inasmuch  as 
the  necessity  for  such  a  rule,  viz.  to  obviate  all  difficulty,  doubt,  em- 
barrassment, and  the  incongruity  of  requiring  a  personal  represen- 
tative to  proceed  against  himself  for  the  collection  of  a  debt,  is 
equally  great  in  both  cases.  So,  the  inquiry  in  this  case  is,  was 
this  note  a  valid  claim  against  Nelson  Daggett  at  the  time  of  his 
appointment,  or  has  it  become  so  by  any  act  of  his  since  his  appoint- 
ment? If  it  is,  then  he  must  account  for  it  as  for  so  much  money 
in  his  hands.  The  note,  upon  its  face,  is  barred  by  the  statute, 
but  it  is  claimed  that  the  running  of  the  statute  was  suspended  by 
an  indorsement  thereon  of  f  1.50,  under  date  of  May  18,  1885.  The 
indorsement  is  in  the  following  form:  "May  18,  1885.  Received 
on  the  within  note  one  dollar  and  fifty  cents;'*  but  it  does  not  ap- 
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pear  that  such  indorsement  was  made  with  the  knowledge  or  con- 
sent of  the  maker  of  the  note,  or  that  he,  in  fact,  made  any  payment 
whatever  thereon.  Several  witnesses  are  called  who  were  well 
a.cqnainted  with  the  handwriting  of  both  the  intestate  and  the  ad- 
ministrator, and  who  testify  with  a  considerable  degree  of  certainty 
that  such  indorsement  ils  not  in  the  handwriting  of  either.  They 
further  state  that  the  note  was  exhibits  to  them  at  the  time  of 
making  the  appraisal,  and  that  the  indorsement  then  had  the  ap^ 
pearance  of  having  been  very  recently  made;  that  the  ink  presented 
a  bright,  metallic  luster,  peculiar  to  writing  recently  done.  The 
indications  are  that  such  indorsement  was  made  by  some  one  in- 
terested in  keeping  the  note  from  becoming  barred,  and  acting  under 
the  supposition  that  the  mere  crediting  of  a  small  amount  thereon 
would  accomplish  that  result,  and  there  is  nothing  in  the  fact  that 
the  note  bears  such  indorsement  that  justifies  the  conclusion  that 
the  note  is  not  barred  by  the  statute.  It  is  urged  on  the  part  of 
the  widow  that^  assuming  such  note  to  have  been  barred  at  the 
time  of  taking  the  inventory,  the  act  of  the  administrator  in  in- 
cluding it  among  the  other  assets  of  the  estate  was  a  sufficient 
written  acknowledgment  to  remove  the  bar.  In  the  original 
inventory  filed,  this  note  was  described  as  follows:  ''One  note 
by  Nelson  Daggett,  dated  September  23,  1879,  present  amount 
f 231.18."  No  other  comment  or  memorandum  with  reference  to 
this  demand  appears  in  the  inventory,  although  one  other  claim  set 
forth  therein  is  characterized  as  "doubtful,"  and  another  as*  "out- 
lawed." The  inventory  is  verified  by  the  administrator  in  the  fol- 
lowing form: 

"State  of  New  York,  Cattaraugus  Coimty,  as.:  I,  Nelson  Daggett,  do  swear 
that  I  am  administrator  of  the  estate  of  Danf  orth  Daggett,  the  above-named 
deceased;  that  the  foUowlng  inventory  is  in  aU  respects  just  and  true;  that 
it  contains  a  true  statement  of  aU  the  personal  property  of  the  said  deceased 
which  has  come  to  my  knowledge,  and  particularly  of  money,  bank  bUls,  and 
other  circulating  medium  belonging  to  the  said  deceased,  and  of  all  just 
claims  of  the  said  deceased  against  me,  according  to  the  best  of  my  knowl- 
edge, (and  also  of  the  real  estate  of  the  deceased,  as  required  by  chapter 
406,  Laws  of  1SS9.)  Nelson  Daggett 

"Sworn  to  before  me  this  7th  day  of  November,  1880. 

"G.  S.  Persons,  Justice  of  the  Peace/' 

While  an  acknowledgment  or  inromise  in  writing,  signed  by  the 
party  to  be  charged  thereby,  is  the  only  competent  evidence  of  a 
new  or  continuing  contract  whereby  to  take  a  case  out  of  the  opera- 
tion of  the  statute,  (Code  Civil  Proc.  §  395,)  yet  it  has  been  distinctly 
lield  that  including  such  claim  in  the  inventory  was  a  sufficient 
acknowledgment  Boss  v.  Eoss,  6  Hun,  80;  Morrow  v.  Morrow, 
12  Hun,  886;  Clark  v.  Van  Amburgh,  U  Hun,  557;  Bryar  v.  Will- 
cocks,  3  Cow.  159;  Stuart  v.  Foster,  18  Abb.  Pr.  305.  The  evidence 
discloses  that  at  some  time  during  the  progress  of  the  appraisal 
the  administrator  objected  to  this  note  being  inventoried,  but  that 
is  of  little  consequence,  in  view  of  the  fact  that  it  was  included 
among  the  assets,  and  verified  by  the  administrator  as  a  just  claim 
of  the  deceased  against  himi  If  the  administrator  had  persisted 
in  his  refusal  to  include  this  note  among  the  assets,  or  had  refused 
v.22N.Y.8.no.8— 68 
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to  Tevity  the  Inyentoty  oontaining  it,  then,  of  course,  no  liabilitj 
could  be  predicated  upon  the  fact  that  the  apprais^B  had  enumer- 
ated it  in  the  schedule  of  assets;  or  eyen,  if  characterized  in  the 
inyentory  in  the  same  manner  as  another  claim  therein  set  forth, 
"outlawed,"  there  mi^t  be  some  opportunity  of  escaping  in  this 
case  an  application  of  the  authorities  aboye  cited;  but  the  declara- 
tion of  the  administrator,. under  oath,  regarding  the  claim  in  con- 
troyersy,  does  not  seem  to  leaye  much  opportunity  for  speculation. 
It  must  be  held  in  this  case  that  the  administrator  Aonld  be 
charged  with  the  amount  of  the  note,  and  a  decree  will  be  entered 
accordingly. 


(1  Misc.  Rop.  50.) 

In  re  O'CONNBLL'S  ESTATE. 

(Surroirate's  Court,  Essex  County.    Noyember,  1882.) 

QLADCB  AOAIR8T  DECBDSNT*8  EsTATB — IVBURANCB  PbOCURED  BT  AdMIKISTRATOR. 

Where  an  administrator  with  the  will  annexed,  who  Is  also  sole  bene- 
ficiary under  the  wUl  after  payment  of  debts,  procures  Insurance  on  the 
property  of  the  testator,  he  cannot  dalm  the  proceeds  thereof  as  against 
testator's  creditors,  though. he  assumed  to  act  for  his  own  benefit 

Petitioti  by  A.  S.  Prime  against  Michael  O'Connell,  as  adminis- 
trator with  the  will  annexed  of  Michael  O'Connell,  deceased,  for 
an  accounting  and  payment  of  claims  of  petitioner  against  tes- 
tator's estate.     Petition  granted. 

P.  A.  Smith,  for  petitioner. 

P.  G.  McBory,  for  the  administrator  with  the  will  annexed 

McLaughlin,  S.  Michael  O'ConneU  died  in  1884,  leaving  a 
last  will  and  testament,  by  which  he  devised,  subject  to  the  pay- 
ment of  his  debts  and  the  payment  of  certain  legacies,  all  his  real 
and  personal  estate  to  his  only  son,  Michael,  the  contestant,  and 
the  present  administrator  with  the  will  annexed.  At  the  time  of 
O'Connell's  death  he  was  possessed  of  real  estate  of  the  value  of 
9 1,350,  and  also  personal  property  of  the  value  of  about  |316.  The 
will  was  admitted  to  probate,  and  letters  testamentary  thereon 
issued,  on  the  15th  day  of  January,  1887,  to  the  executor  named 
in  said  will,  one  William  J.  Harrington,  who  qualified  and  con- 
tinued to  act  as  executor  until  September  23,  1889,  when  a  judicial 
accounting  was  had  in  this  court,  and  a  de^ee  entered.  This  de- 
cree shows  that  the  total  amount  of  personal  estate  which  had 
come  to  the  hands  of  the  executor  was  f316.38,  and  the  total  ex- 
X)enses  of  administration,  f395.73,  and  that  valid  claims  against  the 
estate  had  been  presented  and  allowed,  amounting  in  the  aggregate 
to  nearly  |900,  and  among  the  other  claims  presented  and  allowed 
was  the  claim  of  the  petitioner.  On  the  23d  day  of  January,  1890, 
the  petitioner  commenced  proceedings  in  this  court  for  tbe  disposi- 
tion of  the  real  estate  of  said  deceased  for  the  payment  of  debts, 
and  thereafter  said  proceeding  was  prosecuted  to  a  sale,  and  all  of 
tbe  real  estate  of  said  deceased,  on  the  26th  day  of  December,  1890, 
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sold,  and  the  proceeda,  realized  therefrom  applied  towarda  the  pay- 
ment of  debts;  not  enough,  however,  being  realized  to  pay  the 
debts  in  full.  After  making  such  application,  there  remained  due 
the  petitioner  upon  his  own  claim  and  claims  which  had  been  there- 
tofore duly  assigned  to  him,  the  sum  of  f  244.91,  and  no  question  is 
made  upon  this  proceeding  but  that  the  claim  of  the  petitioner  is 
a  valid  claim  against  the  estate,  and  that  there  is  due  him  the  sum 
of  1244.91.  On  March  23,  1890,  and  while  the  proceeding  above 
mentioned  was  pending  for  the  sale  of  the  real  estate,  Harrington 
resigned  as  such  executor,  and  the  present  administrator,  on  the 
same  day,  upon  his  own  application,  was  appointed  administrator 
with  the  wiU  annexed.  At  the  time  of  the  death  of  the  deceased 
he  held  a  policy  of  fire  insurance  upon  the  house  and  bam  which 
stood  upon  the  real  estate  above  mentioned,  which  i>olicy  of  insur- 
ance was  thereafter,  and  while  Harrington  was  executor,  twice  re- 
newed, or  new  policies  issued.  The  last  policy  so  issued  expired 
April  20,  1889,  and  on  that  day,  at  the  request  and  on  the  appli- 
cation of  the  contestant,  a  new  policy  of  insurance  was  issued  by 
the  Aetna  Fire  Insurance  Company  upon  the  house  and  barn,  the 
loss,  if  any,  being  made  payable  to  the  '^estate  of  Michael  O'ConneU, 
deceased."  On  the  30th  day  of  January,  1890,  the  house  and  barn 
mentioned  iif  the  policy  were  destroyed  by  fire,  and  thereafter  the 
contestant,  as  the  ^'administrator  of  iixe  estate  of  Michael  O'Gonnell, 
deceased,"  made  proofs  of  loss,  and  verified  the  same  by  his  afQdavit, 
in  which  he  stated,  among  other  thtugs,  that  the  property  destroyed 
belonged  to  the  '^estate  of  M.  O'Connell,  deceased,"  and  immediately 
thereafter,  and  on  the  6th  of  Mjorch^  1890,  the  insurance  company 
paid  to  the  contestant,  ''as  the  administrator  of  M.  O'Connell,  de- 
ceased," the  sum  of  f 700,  in  full  for  such  loss,  and  the  said  Michael, 
as  the  administrator  of  the  estate  of  his  father,  gave  to  said  in- 
surance company  his  written  receipt  therefor.  It  is  conceded  that 
the  property  destroyed  belonged  to  the  estate  of  Michael  O'Connell, 
deceased,  and  that  any  loss  occurring  thereui^der  was,  by  the  terms 
of  the  policy,  made  payable  to  said  estate.  It  is  also  conceded 
that  the  contestant,  as  the  administrator  of  the  said  estate,  made 
proofs  of  loss,  received  the  insurance  money,  and  receipted  for  the 
same  as  such,  tod  that  he  has  never  accounted  for  this  money,  or 
any  part  of  it.  The  claim  of  the  contestant  is  that  the  money 
received  from  the  insurance  company  does  not  belong  to  the  estate 
of  Michael  O'Connell,  deceased,  but  that  it  belongs  to  him  person- 
ally, because,  when  the  policy  was  issued,  he  instructed  the  insur- 
ance agent  who  wrote  the  i)olicy  to  make  the  loss,  if  any,  payable 
to  him;  and  that  he  personally  paid  the  premium  on  the  policy, 
and  supposed  the  policy  was  so  issued,  until  after  the  loss  occurred; 
that  it  was  made  payable  to  the  estate  by  the  mistake  of  the  agent 
who  wrote  the  policy.  The  only  question,  therefore,  presented 
upon  this  application  is  whether  the  money  received  from  the  insur- 
ance company  is  part  of  the  assets  of  the  estate  of  Michael  O'Con- 
neU,  deceased,  and  to  be  administered  as  such  by  the  administrator, 
or  whether  it  belongs  personally  to  the  contestant. 

Conceding  the  contention  of  the  contestant,  viz.  that  he  gave  di- 
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rectlons  to  the  iiumrance  agent  to  issue  the  policy  to  Mm  p^sonaUy, 
and  that  the  same  was  made  payable  to  the  estate  only  by  a  mis- 
take of  the  agent  who  wrote  the  iwlicy;  or,  conceding  that  the  pol- 
icy had  been  issued  just  as  contestant  claims  it  should  have  been, — 
I  am  of  the  opinion  that  this  money  would,  in  that  event,  belong 
to  the  estate,  and  should  be  applied  towards  the  payment  of  the 
debts  of  the  deceased.  The  contestant  could  have  no  interest  in 
the  property  covered  by  the  policy,  except  by  virtue  of  his  father's 
will.  The  only  right  or  interest  he  had,  or  could  have,  was  bv 
virtue  of  that  pax)er.  The  will  directs  Ihat  the  property  of  the 
intestate  shall  be  first  used  to  pay  his  debts  and  certain  legacies, 
and,  after  the  payment  of  such  debts  and  legacies,  then  the  remain- 
der, if  anything,  to  belong  to  the  contestant  So  that  the  con- 
testant could  have  no  interest  in  any  of  the  property  as  against 
creditors  until  their  claims  had  been  paid;  and,  while  he  might 
assume  or  attempt  to  act  so  as  to  protect  only  his  own  personal 
interest  in  the  property  devised,  yet  whatever  pecuniary  benefit 
was  derived  from  the  prop^ty  for  such  acts  of  his  must  be  held  to 
be  for  the  benefit  of  creditors  until  their  claims  had  been  satisfied. 
To  hold  otherwise  would  be  to  defeat  the  intention  of  the  intestate 
as  expressed  in  the  will.  When  the  contestant  assumed  to  act — 
assumed  to  claim  an  interest  in  the  jpropertj,  even  an  insurable 
interest — ^he  could  only  do  so  by  first  protecting  creditors,  mana- 
ging the  property  as  a  trustee,  as  it  were,  for  their  benefit  He  held 
aU  of  the  property  in  trust  for  the  benefit  of  creditors  and  legatees 
until  the  debts  and  legacies  were  fully  paid.  It  is  true,  he  was 
not  obliged  to  pay  his  father's  debts;  he  was  not  obliged  to  pay  the 
legacies  mentioned  in  the  will;  he  was  not  obliged  to  do  any  act 
in  reference  to  carrying  out  the  intention  of  his  father  as  manifested 
in  the  will;  but  when  he  once  assumed  to  act,  which  he  did,  ac- 
cording to  his  own  contention,  by  attempting  to  insure  his  personal 
interest  in  the  property  devised,  then  that  moment  there  was  a 
legal  obligation  on  his  part  to  so  use  and  protect  the  inrop- 
erty  devised  that  it  should  first  pay  the  debts  of  the  deceased. 
But  the  contention  of  the  contestant  that  the  x>olicy  was  made 
payable  to  the  estate  by  a  mistake  is  not  supported  by  the  ev- 
idence in  the  case;  on  the  contrary,  the  evidence  clearly  shows 
that  when  the  policy  was  issued  it  was  contestant's  intention 
to  protect  the  interest  of  the  estate,  and  not  solely  his  perscmal 
interest  The  policy  itself  is  made  payable  to  the  estate.  The 
proofs  of  loss,  which  were  made  out  and  verified  by  the  contestant 
himself,  state  that  the  property  belonged  to  the  estate^  He  re- 
ceipted for  the  money  as  administrator,  and  every  act  which  he 
took  in  relation  to  the  insurance  or  the  collection  of  the  insurance 
money  would  seem  to  indicate  clearly  his  intention  in  that  respect 
as  above  expressed.  I  am  of  the  opinion,  therefore,  that  the  money 
received  from  the  insurance  company  belongs  to  the  estate  of 
Michael  O'Connell,  deceased,  and  that  the  application  of  the  jjeti- 
tioner  should  be  granted,  with  f35  costs,  and  witnesses'  fees,  and 
fl5  fees  of  stenographer,  to  be  x>aid  out  of  the  estate;  and  an 
order  may  be  entered  to  that  effect 
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a  HiBC.  Rep.  964.) 

In  re  I^BNT'S  ESTATB. 

(Surrogate's  Court,  Rockland  Ck>unty.    November,  1802.) 

ADMnriSTRATOB— Sbttlsmsnt  of  Accounts— Bank  Deposits— Joint  Eabningb 
OF  Administrator  and  Deceased— Evidence. 

In  the  settlement  of  the  accounts  of  L.  as  administrator  of  his  de- 
ceased brother,  it  appeared  that  in  1870  deceased  opened  an  account  in 
a  savings  bank  In  his  own  name.  In  1890  a  certain  sum  was  drawn  from 
such  account,  and  an  account  was  opened  in  the  same  bank  oo.  the  same 
day,  in  the  Joint  names  of  the  brothers,  by  depositing  the  same  amount 
as  was  withdrawn  from  the  former  account.  There  were  balances  to  the 
credit  of  the  depositors  on  both  these  accounts  at  the  death  of  de- 
ceased. In  1887  deceased  deposited,  in  his  own  name,  a  certain  sum 
In  another  bank,  which  remained  on  deposit  at  the  time  of  his  death. 
The  first-named  account,  which  was  the  principal  one  in  amount,  was 
made  up  of  a  series  of  deposits  of  from  $50  to  $300.  There  was  two 
years'  difference  In  the  ages  of  the  brothers,  deceased  being  60  years  old 
at  his  death.  They  had  never  married,  and  had  always  lived  and  worked 
together;  a  sister  keeping  house  for  them,  and  they  bearing  the  expenses 
and  keeping  their  earnings  together.  They  were  blacksmiths,  and  both 
had  worked  for  one  company  90  years  or  more;  both  receiving  the  same 
wages.  The  company  kept  an  account  only  with  deceased,  and  which- 
ever found  it  convenient  collected  the  wages  of  both  on  the  company's 
paydays.  In  the  bank  book  containing  the  account  opened  in  1870,  de^ 
ceased  signed  an  order  directing  the  bank  to  pay  his  brother  '*the  whole 
or  any  part  of  the  money  due,  or  which  may  be  due,  me  from  said  bank." 
L.  coi^ld  not  write,  whUe  deceased  could,  and  transacted  all  business  in 
which  both  were  interested.  Bdd,  that  L.,  as  administrator,  should  ac- 
count for  one  half,  only,  of  the  sums  collected  by  him  on  such  accounta 

Proceeding  for  the  final  judicial  settlement  of  the  a<^counts  of 
William  H.  Lent  as  administrator  of  the  estate  of  Daniel  Lent,  de- 
ceased. 

Lrving  BroVn,  for  administrator. 
William  McGauley,  Jr.,  for  contestant. 

WEL^NT,  S.  Daniel  Lent,  the  intestate,  died  October  16,  1890, 
William  H.  Lent  was  appointed  administrator  of  his  estate  on 
December  20  of  the  same  year.  The  administratcHr,  in  this  pro- 
ceeding, now  rendeiB  his  account,  wherein  he  charges  himself  with 
assets  consisting  of  one  half  the  principal  and  interest  of  a  bond 
and  mortgage  aggregating  |222.50,  and  credits  himself  with  pay- 
ments therefrom  amounting  to  |212;  thus  leaving  a  balance  in  his 
bands  of  f  10.50.  The  contestant  interposed  objections  by  which 
he  alleges  that  assets  have  come  into  the  hands  of  the  adminis- 
trator, for  which  he  has  failed  to  account,  and  with  which  he  should 
be  charged.  The  evidence  discloses  that  the  intestate,  aboat  August 
3,  1870,  ox>ened  an  account  with  the  Peekskill  Savings  Bank,  in 
his  individual  name,  which  was  continued  during  his  lifetime,  and 
at  the  time  of  his  death  closed,  with  a  balance  appearing  to  be  due 
him  from  the  bank  of  about  |2,800.  On  January  7,  1891,  the  ad- 
ministrator collected  all  of  this  money  from  the  said  savings  bank, 
Aggvef^ting  f2,821.55,  and  on  the  same  day  opened  an  account  in 
his  individual  name  in  the  same  bank,  and  deposited  a  like  sum  of 
f  2,821.55  to  his  credit     On  August  5,  1887,  the  intestate  deposited 
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in  his  indiyidual  name,  in  the  Westchest^  Goimly  National  Bank, 
the  single  sum  of  f  800.  This  credit  remained  there  at  the  time 
of  his  death,  and  the  same  was  paid  to  the  administrator,  upon  his 
check  drawn  as  such,  on  January  7,  1891.  On  the  next  day  the 
said  sum  of  |800  was  placed  for  safe-keeping  in  the  hands  of  Walter 
T.  Searing,  secretary  of  the  Tompkins  Cove  Lime  Company,  by 
which  company  the  administrator  was  emfdoyed.  On  or  about 
May  20, 1890,  an  account  was  opened  with  the  said  Peekskill  Savings 
Bank,  by  the  Intestate,  in  the  name  of  "Daniel  and  Wm.  H.  Lent,*" 
and  which  was  continued  down  to  the  time  of  his  death.  On  Jan- 
uary 7,  1891,  the  wh(rfe  of  this  account  was  withdrawn  by  the  ad- 
ministrator, being  the  sum  of  f  709.62,  and  on  the  same  day  he 
deposited  that  exact  sum  to  his  individual  account  in  the  same 
bank. 

The  contestant  claims,  under  the  proofs  adduced,  that  the  admin- 
istrator should  be  charged  with  each  of  these  several  amounts  of 
12,821.55  and  |800,  and  one  half  of  the  |709.62.  My  opinion  is 
that  he  should  be  charged  with  one  half  of  each  sum.  The  f  2,82L55 
is  made  up  of  a  series  of  deposits  covering  the  period  from  August 
3,  1870,  to  January  1,  1891,  ranging  from  f  50  to  ^300  each,  and  the 
accumulations  of  interest  thereon.  The  fact  that  the  account  was 
in  the  individual  name  of  the  intestate  makes  the  claim  upon  the 
bank,  presumptively,  an  asset  of  his  estate.  It  is  tke  rule  that 
a  bank,  by  receiving  a  deposit,  becomes  a  mere  debtor  to  the  de- 
positor. People  V.  Mechanics'  Sav.  Inst,  92  N.  Y.  7;  Whltlock  v. 
Bank,  36  Hun,  460.  The  deposit,  when  made,  becomes  the  property 
of  the  corporation.  The  depositor  is  a  creditor  for  the  amount  ci 
the  deposit,  which  the  corporation  becomes  liable  to  pay,  according 
to  the  terms  of  the  contract  under  which  it  is  made.  Id.  Here, 
then,  was  a  debt,  as  appears  from  the  account  in  the  bank  book, 
due  to  the  intestate  from  the  bank,  and  upon  the  discharge  thereof, 
by  payment  of  the  amount  of  the  same  to  this  administrator,  the 
proceeds  became  prima  facie  assets  in  Ms  hands  to  full  amount-, 
and  for  which  he  is  accountable  as  such.  But  there  is  evidence  sub- 
mitted that  impresses  me  that  the  moneys  deposited  to  this  account, 
and  which  raised  this  indebtedness  from  the  bank,  were  not  wholly 
those  of  the  intestate.  It  appears  that  this  intestate  and  this 
administrator  were  brothers,  aged,  respectively,  when  the  former 
died,  about  60  and  68  years;  tibiat  they  had  idways  remained  mi- 
married;  that  they  had  always  lived,  had  their  home,  and  worked, 
together.  A  sister  kept  house  for  them.  They  had  borne  the 
home  expenses  together,  and  their  earnings,  I  am  authorized  to 
infer,  were  kept  together.  The  evidence  of  Mr.  Searing  shows  that 
they  worked  for  tlie  Tompkins  Cove  Lime  Company  for  thirty  years 
or  more;  that  they  were  both  blacksmiths,  and  performed  the  same 
kind  of  work,  and  received  the  same  wages;  that  each  woriced 
about  the  same  time,  with  the  exception  of  a  period  of  about  three 
months  In  the  early  part  of  the  year  1890,  when  the  intestate  was 
01.  Their  habits,  expenses,  and  mode  of  life  were  about  tlie  same. 
They  were  both  of  the  same  mind  in  that  respect,  and  economical 
and  industrious.     Whichever  found  it  convenient  to  collect  their 
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wages,  did  bo  for  both.  Itie  lime  company  kept  but  one  account 
against  them,  and  that  was  in  the  name  of  Daniel,  the  intestate. 
They  collected  their  wages  weekly,  semimonthly,  or  monthly,  ac- 
cording as  the  company  paid,  on  its  pay  day.  It  also  appears  that 
soon  after  the  savings  bank  account  was  opened,  in  1870,  the  in- 
testate signed  an  order  in  the  back  part  of  his  bank  book  contain- 
ing such  account,  whereby  he  requested  the  bank  to  pay  William 
H.  Lent,  this  administrator,  "the  whole  or  any  part  of  the  money 
due,  or  which  may  be  due,  me  from  said  bank,'*  etc.  It  is  fair  to 
infer  that  he  did  this  because  his  brother  had  a  like  interest  as 
himself  in  the  account  The  evidence  shows  that  the  intestate  could 
write,  that  this  administrator  could  not,  and  that  the  testator  was 
the  one  who  transacted  all  business  in  which  both  were  interested. 
Prom  these  facts,  and  all  the  circumstances,  I  am  led  to  believe 
that  these  two  brothers  accumulated  their  net  earnings,  placed 
them  together,  and  deposited  the  same  in  this  bank,  to  the  credit 
of  the  intestate,  in  about  equal  amounts,  and  that,  notwithstanding 
that  the  account  was  in  tilie  name  of  the  deceased  brother,  the 
moneys  so  deposited  were  equally  those  of  this  administrator,  and 
that  while  the  debt  of  the  bank  for  the  same  was,  upon  face  thereof, 
one  to  Daniel,  yet,  in  reality  and  truth,  it  was  one  in  which  William 
had  an  equal  interest  The  testimony  of  Mrs.  Osborne,  a  sister, 
and  of  William  H.  James,  a  neighbor,  is  corroborative  of  this  view. 
It  appears,  also,  that  these  brothers  acquired  and  held  other  prop- 
erty jointly,  and  through  their  joint  earnings.  It  is  therefore  my 
judgment  that  the  administrator  should  be  charged  with  but  one 
half  of  the  sum  collected  on  that  account  w£a,t  has  been  said 
touching  this  sum  of  |2,821.55  is  alike  applicable  to  the  deposit  of 
fSOO  in  the  Westchester  County  Kational  Bank.  It  represented, 
I  am  led  to  believe,  an  accumulation,  also,  of  the  earnings  of  the 
two  brothers,  in  which  each  had  an  equal  interest,  and  that  but 
one  half  of  the  sum  paid  to  the  administrator  by  that  bank  should 
be  charged  to  him  on  this  accounting. 

We  come  now  to  a  consideration  of  the  account  which  stood  in 
the  joint  names  of  the  brothers.  The  funds  dex)osited  to  the  credit 
of  this  account  were  also  the  earnings  of  both.  Indeed,  the  account 
was  opened  by  a  deposit  of  |400  on  May  20,  1890;  being  the  same 
day  that  the  individual  account  of  Daniel  shows  that  a  like  sum 
was  drawn  therefrom.  This  also  adds  another  circumstance  to 
those  above  advanced,  shovnng  that  both  brothers  were  interested 
in  the  moneys  deposited  to  the  individual  account  of  Daniel.  The 
account  being  in  this  instance  in  the  name  of  both,  upon  its  face 
the  legal  conclusion  is  that  it  created  a  debt  in  which  each  was 
equally  interested,  and  the  facts  and  circumstances,  and  the  pre- 
sumed legal  liability,  are  thus  in  accord.  But  it  may  be  suggested 
that  here  was  a  joint  tenancy,  and  the  principle  of  survivorship 
applies,  which  exists  in  the  case  of  a  joint  tenancy  in  lands.  2 
Kent,  Comm.  350.  This  form  of  tenancy  is  not  favored.  The 
common-law  rule  was  reversed  by  statute  as  to  lands,  (1  Rev.  St 
p.  727,  §  44;  1  Willard,  Real  Est  177  et  seq.,)  and  the  courts  have 
applied  the  same  rule  as  to  personalty,    llie  unities  requisite  to 
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constitute  that  estate  are  lacking.  The  deposits  represented  the 
separate  earnings  of  each.  Each  contribnted  to  the  fond,  and, 
as  between  themselves,  their  interests  therein  were  several,  and 
not  joint  That  doctrine,  however,  does  not  apply  to  a  mixtnre 
or  confusion  of  goods.  Where  the  mixture  is  by  mutual  consent, 
the  proprietors  have  a  joint  interest  in  proportion  to  their  respec- 
tive shares,  and  in  case  of  a  confusion  of  goods,  where  those  of  two 
persons  are  so  intermixed  that  they  can  no  longer  be  distinguished, 
each  of  them  has  an  equal  interest  in  the  subject  as  tenants  in 
common,  if  the  intermixture  was  by  consent  2  Kent,  CTomuL 
364;  Nowlen  v.  Colt,  6  Hill,  461.  But  this  is  not  even  a  case  of 
the  intermixture  or  confusion  of  moneys;  for,  as  we  have  seen 
from  the  authorities  above  cited,  the  moneys,  when  deposited,  be- 
came the  property  of  the  bank.  The  liability  of  the  balik  was  one 
of  debt,  and,  as  to  this  account,  a  joint  liability  to  the  two  brothers. 
The  principle  seems  to  be  settled  that  the  right  of  action  on  an 
obligation  to  two  joint  obligees,  or  on  a  promise  for  jyayment  of 
a  sum  of  money  to  two  joint  promisees,  vests  on  the  death  of  one 
in  the  survivor.  But  the  right  of  the  deceased  obligee  or  promisee 
is  not  extinguished  by  his  death.  The  survivor  will  hold  the  secu- 
rity and  the  proceeds,  as  trustee,  to  the  extent  of  the  interest  of  the 
deceased  joint  obligee  or  promisee  in  the  debt  or  fund.  Mulcahey 
V.  Bank,  89  N.  Y.  438.  Their  interests,  as  between  themselves, 
were  sevo'al,  not  joint  Id.;  Gaffney  v.  Administrator,  4  DeuL 
Sur.  223.  Where  money  was  deposited  in  a  bank  in  the  names  of 
a  man  and  his  wife,  of  which  money  the  husband  was  the  sole 
owner,  upon  the  husband's  death  the  fund  belongs  to  his  beneficia- 
ries, notwithstanding  the  form  and  mode  of  the  deposit  Wortman 
V.  Robinson,  44  Hun,  358.  The  administrator  must  so  adjust  Ids 
accounts  as  to  charge  himself  with  one  half  of  these  several  sums 
of  12,821.25,  1800,  and  1709.62,  and  the  accumulations  of  interest 
thereon,  and  account  for  and  distribute  the  same  as  a  part  of  the 
estate  of  the  intestate.  Let  a  decree  be  entered  accordingly;  costs 
to  both  parties  to  be  paid  out  of  the  estate. 


(8  Misc.  Rep.  140.) 

OOMPTON  V.  BOWNS. 

(City  Court  of  New  York,  General  Term.     March  17,  1893.) 

Limitation  op  Actions— Payment  within  Statutory  Period. 

In  an  action  for  money  alleged  to  be  due,  defendant  pleaded  payment 
in  full,  and  the  10-years  statute  of  limitations.  The  court  charged  that  a 
certain  payment  made  within  the  statutory  period  would  not  take  the  case 
out  of  the  statute  of  Umitations  unless  it  was  made  as  part  payment  of  a 
larger  sum,  and,  if  it  was  a  payment  only  of  the  precise  sum  admitted 
to  be  due  by  defendant,  it  would  furnish  no  evidence  of  a  promise  to  pay 
a  larger  or  different  sum,  so  as  to  take  any  larger  or  different  sum  out 
of  the  operation  of  the  statute  of  limitations.  Edd,  that  such  instruction 
Buffldentiy  submitted  to  the  Jury  the  issue  as  to  whether  such  payment 
was  made  as  part  payment,  or  as  payment  in  full,  and,  the  jury  having 
found  for  plaintiff,  the  presumption  was  that  they  found  such  payment 
to  have  been  made  as  part  payment  of  a  larger  debt  Fitssimons,  J., 
dissenting. 


Digitized  by 


Google 


CityCt.N.Y.]  ooMPTON  v.  bowsb.  921 

Appeal  from  txial  temu 

Action  bj  Oscar  Compton  against  Henry  E.  Bowns  to  lecoyer  a 
balance  due  him  on  commission  for  selling  coal  for  defendant.  From 
a  judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an 
order  denying  a  motion  for  a  new  trial,  defendant  appeals.  Af- 
firmed.   

Argued  before  EHBLICH,  C.  J.,  and  McGOWN  and  FITZSIMONS, 
JJ. 

Putney,  Bishop  &  Slade,  for  appellant. 
Hyland  &  Zabriskie,  for  respondent 

McGOWN,  J.  The  action  was  brought  to  recover  the  sum  of 
f 648.28,  being  a  balance  claimed  to  be  due  from  defendant  for 
services  rendered  as  agent  or  broker  in  the  sale  of  certain  cargoes 
of  coal  between  the  3d  day  of  April,  1879,  to  or  about  the  18th 
day  of  August,  1881.  It  appeared  from  Schedule  A,  forming  part 
of  the  complaint,  that  the  total  amount  of  the  commission  claimed 
during  the  above  period  was  the  sum  of  |9,366.56,  and,  fi'om  Schedule 
B,  that  the  total  amounts  of  payments  made  was  the  sum  of  |8,- 
718.28;  leaving  the  balance,  as  claimed  by  plaintiff,  of  f 648.28.  It 
also  appeared  by  said  Schedule  B  that  the  last  payment  made  by 
defendant  was  made  on  the  7th  day  of  June,  1882,  amounting  to 
1366.42.  The  defense  set  up  by  the  answer  was  that  the  coal  was 
consigned  to  the  plaintiff  for  sale  upon  the  agreement  that  the 
plaintiff  should  sell  the  same  as  the  agent  of  the  defendant,  re- 
ceiving for  his  commissions  and  compensation  such  sums  as  he 
might  obtain  upon  the  sales,  over  and  above  the  sums  the  various 
cargoes  were  invoiced  at  to  him,  and  that  plaintiff,  in  consideration 
thereof,  guarantied  to  the  defendant  that  defendant  should  receive, 
in  any  event,  the  whole  amount  of  said  invoiced  prices,  and  that 
any  losses  by  reason  of  nonpayment  or  otherwise  should  be  borne  by 
the  plaintiff.  Defendant,  in  his  answer,  also  alleged  that  he  had 
paid  plaintiff  in  full  before  the  commencement  of  the  action,  and 
that  the  cause  of  action  set  up  in  the  complaint  did  not  accnie 
within  six  years  before  the  commencement  of  the  action,  and  further 
sets  up,  as  a  counterclaim,  moneys  claimed  to  be  due  from  plaintiff 
for  coal  consigned  to  plaintiff,  and  not  paid  for  to  defendant  Upon 
the  trial  it  was  conceded  that  plaintiff's  sales  or  commissions  amount 
to  19,168.41,  and  that  the  conceded  payments  amount  to  |8,748.28; 
leaving  the  amount  claimed  by  plaintiff,  exclusive  of  interest,  of 
f420.13,  and  six  items  in  dispute,  amounting  to  f 474.58,  upon  which 
six  items  evidence  was  given  upon  the  trial  on  the  part  of  both  plain- 
tiff and  defendant 

Defendant,  in  his  brief  submitted,  as  stated  therein,  *'rests  his 
right  to  a  new  trial  exclusively  upon  the  rulings  of  the  court  re- 
specting the  application  of  the  statute  of  limitations."  After  the 
plaintiff  had  rested,  defendant's  counsel  moved  to  dismiss  the  com- 
plaint upon  the  ground  thdt  the  claim  of  plaintiff  was  barred  by  the 
statute  of  limitations;  that  the  amount  paid  by  defendant  to  plain- 
tiff on  June  7, 1882,  of  f366  42,  was  a  payment  in  full,  and  not  a  part 
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pajinent  on  account  to  take  the  debt  out  of  the  statute  of  Umitations; 
and  which  motion  was  renewed  at  the  dose  of  the  case,  which  mo- 
tions were  denied;  to  which  rulings,  defendant  excepted.  The  is- 
sues of  fact  thus  presented  by  the  evidence  for  submission  to  the  jury 
were  as  to  the  terms  of  the  employment  of  the  plaintiff  by  the  de- 
fendant, and  as  to  the  amount  for  which  plaintiff  was  entitied  to 
recover.  These  issues  were  fully  and  fairly  submitted  to  the  jury  by 
the  trial  justice  in  his  charge,  who  also,  at  the  request  of  defendant, 
further  charged  "that  the  payment  made  June  7,  1882,  would  not 
operate  to  take  the  plaintiff's  claim  out  of  the  operation  of  the  stat- 
ute of  limitations  unless  it  was  made  as  a  part  payment  of  a 
larger  debt  due  from  the  defendant  to  the  plaintiff;  and,  if  it  was  a 
payment  only  of  the  precise  sum  admitted  to  be  due  by  the  defend- 
ant, its  payment  would  furnish  no  evidence  of  a  promise  to  pay  any 
larger  or  different  sum,  so  as  to  take  any  larger  or  different  sum  out 
of  the  operation  of  the  statute  of  limitations," — thus  submitting  a 
further  issue  to  be  passed  upon,  viz.:  whether  the  jMLvment  of 
1366.42  made  June  7, 1882,  was  made  as  a  part  payment  of  a  larster 
debt,  or  as  a  payment  in  full.  The  burden  of  proof  was  upon  the 
defendant,  payment  in  full  having  been  set  up  as  an  affirmative  de- 
fense in  the  answer.  AU  the  evidence  as  to  the  accounts  betwet^Ji 
the  parties,  as  to  payment  and  as  to  the  alleged  counterclaim,  was 
before  the  jury;  and,  in  rendering  their  verdict  in  favor  of  the  plain- 
tiff, they  found  in  plaintiff's  favor  upon  all  the  issues  submitt^  in- 
cluding therein  that  the  payment  of  June  7,  1882,  **was  made  as  a 
part  payment  of  a  larger  debt,"  and  not  a  payment  in  full.  The 
presumption  is  that  the  jury  fully  understood  the  charge  of  the 
trial  justice,  that  they  considered  it  in  determining  upon  their  ver- 
dict, and  that  they  carefully  and  honestiy  discharged  their  duty. 
The  trial  justice  clearly,  in  substance,  instructed  them  that,  unless 
the  payment  of  June  7th  was  made  as  a  part  payment  of  a  laii^ 
debt,  the  plaintiff  could  not  recover.  It  is  conceded  that  the  lasi 
payment  was  made  by  the  defendant  on  June  7,  1882,  and  that  the 
action  was  commenced  on  June  7,  1888.  The  statute  of  limitations 
does  not  begin  to  run  until  after  the  date  of  the  last  item  proved  on 
the  account  of  either  side.  Code,  §  386.  See,  also.  Green  v.  Disbrow, 
79  N.  Y.  1;  Davison  v.  Budlong,  40  Hun,  247;  Lawrence  v.  Har- 
rington, 122  N.  Y.  415,  25  N.  E.  Rep.  40t).  The  action,  having  been 
conunenced  on  the  day  of  the  last  payment,  was  commenced  in  time. 
The  only  exceptions  taken  herein  were  upon  the  rulings  of  the  trial 
justice  in  denying  defendant's  motion  to  dismiss.  Such  rulings  were 
correct,  and  there  is  no  merit  in  the  exceptions.  The  jury  having 
found  in  favor  of  plaintiff  upon  the  evidence  submitted,  we  see  no 
reason  why  we  should  disturb  their  verdict,  and  we  think  the  verdict 
was  fully  justified  by  the  evidence.  The  judgment  and  order  ap- 
posed from  must  be  affirmed,  with  costs  to  the  respondent 

EHRLICH,  C.  J.,  concurs. 

FITZSDiONS,  J.,  (dissenting.)    The  testimony  of  plaintiff  shows 
that  on  February  15,  1882,  a  statement  of  the  business  dealings  be- 
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tween  plaintiff  and  defendant  was  submitted  by  defendant  to  plain- 
tiff, and  showed  a  balance  due  plaintiff,  according  thereto,  of  |359.G4. 
This  amount  defendant  claimed  was  the  full  sum  due  plaintiff,  and 
in  pursuance  of  such  claim,  on  June  7,  1882,  the  defendant  paid 
plaintiff  the  sum  of  |366.42,  being  said  sum  of  1359.64  with  interest 
from  February  15  to  June  7,  1882;  and  said  payment,  it  is  con- 
tended, was  a  part  payment  of  a  larger  sum,  which  plaintiff  claimed 
was  due  him  by  defendant,  and  therefore  was  not  barred,  because 
of  such  aUeged  part  payment,  by  the  statute  of  limitations,  from 
recovering  the  balance  due.  In  order  to  take  a  claim  out  of  the 
statute  of  limitations  by  a  part  payment,  it  must  appear  that  the 
imyment  was  made  on  account  of  the  debt  for  which  the  action 
is  brought,  and  it  must  appear,  further,  that  the  payment  is  made 
as  a  part  payment  of  a  larger  debt,  because  the  principle  upon  which 
a  part  payment  takes  a  case  out  of  the  statute  of  limitations  is  that 
it  admits  a  larger  debt  to  be  due  at  the  time  of  the  part  payment 
Harper  v.  Fairley,  53  N.  Y,  444.  The  above  is  the  rule  of  law  which 
must  decide  this  appeal,  and  the  question  is,  did  the  payment  of 
f366.42  on  June  7th  take  plaintiff's  claim  out  of  tiie  statute?  In  my 
opinion,  it  certainly  did  not.  The  payment  was  based  upon  the  ac- 
count which  defendant  handed  to  plaintiff  on  February  15th, 
prior,  and  that  statement  conceded  no  larger  indebtedness  than 
f359.64,  and  therefore  cannot  be  called  a  part  payment  of  a  debt.  It 
was  the  payment  of  the  whole  debt,  with  interest,  according  to  de- 
fendant's contention,  and,  if  that  statement  was  not  satisfactory  to 
plaintiff,  he  should  have  rejected  the  same,  and  refused  to  accept  the 
said  payment  thereunder.  He  had  no  legal  right  to  accept  said  sum, 
and  apply  it  on  account  of  the  sum  which  he  claimed  to  be  due,  and 
call  it  a  part  payment  thereof.  Buch  an  act  cannot  relieve  his  debt 
from  the  effects  of  the  statute.  Where  a  debtor  pays  part  of  his 
debt,  the  debt  is,  by  a  legal  presumption,  renewed,  and  made  to 
date  from  the  time  of  the  part  payment.  How  can  any  sndi  pre- 
sumption be  indulged  in  here?  because  defendant  expressly  declared 
that  there  was  nothing  further  due,  and  that  the  payment  he  made 
was  a  discharge  of  the  full  debt  The  motion  made  to  disoniss  the 
complaint  should  have  been  granted.  It  was  error  to  deny  it,  and  at 
least  a  new  trial  should  be  ordered,  with  costs  to  the  appellant,  to 
abide  the  event 


WHITEHEAD  v.  HALSEX. 

(Caty  Court  of  New  York,  General  Term.    April  14,  1893.) 

KxAXr Estate  Aobkts— Action  vob  Comitissioks. 

In  an  action  to  recover  a  broker's  commlBSion  for  the  sale  of  real  es- 
tate it  appeared  that  tlirough  the  efforts  of  the  broker  with  whom  defend/ 
ant  placed  the  land  tor  sale  it  was  brought  to  the  attention  of  O.,  who  con- 
chided  to  purchase  It  If  he  could  rent  it  to  H.,  and  the  broker  so  informed 
defendant  Afterwards  defendant  Informed  the  broker  that  O.  was  ne- 
gotiating with  him  (defendant)  f6r  the  land,  and  if,  as  he  suspected,  0. 
was  buying  it  for  G.,  and  It  was  leased  to  H.,  he  would  pay  plaintiff's  as- 
signor his  commission.  O.  did  buy  it  for  G.,  who  leased  it  to  H.  Hdd, 
that  a  verdict  for  plaintiff  was  not  against  the  weight  of  evidence. 
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Appeal  from  trial  teniL 

Action  by  ThomajB  Whitehead  against  Lewis  B.  Halaey  to  recoYer 
a  broker's  commission  for  a  sale  of  land  made  by  plaintiff's  assignor. 
There  was  a  judgment  for  plaintiff,  and,  defendant's  motion  for  a 
new  trial  being  refused,  he  appeals.    Affirmed. 

Argued  before  VAJSf  WYCK  and  FITZSIMONS,  JJ. 

J,  Cochrane,  for  appellant 
James  Flynn,  for  respondent. 

VAN  WYCK,  J.  The  action  Is  to  recover  commissions  for  services 
rendered  by  Mr.  Peck,  plaintiff's  assignor,  in  selling  a  house  and  lot 
for  defendant  The  defendant  placed  the  property  No.  11  West 
Twenty-Fourth  street,  which  adjoined  the  Hoffman  House  and  the 
property  of  Mrs.  £lbridge  T,  Gerry,  in  the  hands  of  Mr.  Peck  for  sale 
in  1889,  and  from  time  to  time  Peck  spoke  to  Mr.  Stokes,  of  the  Hoff- 
man House  interest,  and  other  parties,  about  the  property,  and  Mr. 
Stokes  said  he  would  lease  or  buy  the  same  if  he  could  get  it  right; 
and  later  in  the  negotiations  Stokes  told  Peck  that  he  would  not 
buy  it  himself,  but  said,  "I  know  a  party  who  will  buy  it  if  I  can 
make  satisfactory  arrangements  with,  them  for  a  lease;"  and  at 
first  he  did  not  say  who  this  party  was,  but  that  the  owners  of  the 
Hoffman  House  property  were  inducing  them  to  buy  it,  and  that 
then  he  could  take  a  lease  of  it;  and  later  on  Stokes  told  Peck  that 
the  party  who  would  buy  it  was  Elbridge  T.  Qerry.  Mr.  Peck  made 
a  full  report  to  the  defendant  of  these  conversations  and  negotia- 
tions with  Mr.  Stokes.  Mr.  Stokes  testified  that  Mr.  Peck  was  the 
first  broker  who  called  his  attention  to  the  property,  and  that  after 
some  negotiations  Peck  said  the  very  least  he  could  do  was  ^50,000, 
and  that  at  his  suggestion  he,  Stokes,  saw  Mr.  G^rry  about  purchas- 
ing the  property,  and  that  Oterrj  bought  the  same,  and  leased  to  him, 
and  that  he  now  occupies  it  under  that  lease.  Mr.  Gerry  testified 
that  Mr.  Stokes  mentioned  to  him  that  there  was  a  house  and  lot 
adjoining  the  Hoffman  House  on  the  side  street  for  sale,  and  that 
it  would  be  a  valuable  addition  to  the  property  if  he  (Qerry)  would 
purchase  it,  and  that  Stokes  stated  the  terms  on  which  he  would 
like  to  rent  it  Mr.  Q^rry  says  that  he  purchased  the  property  for  his 
wife  at  150,000,  and  leased  the  same  to  Stokes.  Mr.  Peck  testified 
at  folio  33: 

"I  had  a  conversation  with  Mr.  Halsey,  and  got  a  telegnun  from  him 
shortly  before  the  contract  of  sale  of  the  house  was  made.  That  telegram 
had  reference  to  the  proposed  sale  to  Mr.  Gerry.  I  went  and  saw  defendant 
on  receipt  of  this  tele;ri*am.  Defendant  then  said  to  me:  'I  suspect  that  the 
parly  yon  have  been  talking  about  is  negotiating  for  the  house.  A  gentl^uan 
came  in  either  this  morning  or  yesterday  monilng«  and  asked  me  if  I  owned 
the  house  11  W.  24th  street,  and  said:  **I  have  come  to  talk  with  yoa  about 
buying  it  I  wiU  make  you  an  offer  for  it,— an  offer  of  $45,000."  •  I  am 
stating  wlwit  Mr.  Halsey  told  me.  *But  I  told  him  that  would  not  be  enter- 
tained for  a  morcent,  and  he  said,  "What  will  you  take?  or  wUl  you  entertain 
an  offer  of  $50,000?"  I  said  I  would  entertain  that  offer,  and  the  man  went 
out  and  was  gone  a  short  time,  and  came  back  and  offered  me  $50,000  for  the 
property.'  Defendant  told  me  this,  and  then  I  asked  defendant  who  it  xras, 
and  he  said,  *Mr.  Crulckshank.'  I  then  said,  *Well,  now,  I  see  you  undetstand 
as  we  have  been  talking,  Mr.  Halsey;  we  are  going  to  reach  a  point   Now, 
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where  do  I  stand?  And  defendant  said:  'Yes,  they  were  bnyhigr  It  They 
may  buy  it  for  somebody  else,  bnt  if  they  are  buying  it  for  the  estate 
of  Mr.  Klbridge  T.  Geny  and  those  pe<^le,  and  it  la  leased  to  the  Hoffman 
House,  1  know  it  is  throu>2^i  your  negotiations,  and  I  will  pay  you  the  amount 
of  your  commission.*  I  said,  'That  is  satisfactory,  but  you  know  It  is  to  go 
there:'  Mr.  Halsey  said  further  that  Mr.  Gruic^hank  said  to  him,  'I  suppose 
the  commission  goes  with  this  sale  the  usual  way?  and  Mr.  Halsey  said,  *I 
told  him  no;  not  at  all;  that  there  are  other  parttes  interested  in  this  matter 
if  it  goes  a  certain  way.'" 

The  verdict  for  plaintiff,  the  assignee  of  Peck,  is  not  against  the  * 
weight  of  evidence,  and,  no  error  of  law  having  been  made,  the  judg- 
ment and  order  appealed  from  should  be  aflOrmed,  with  costs. 


GATES  et  aL  v.  WILLLAMa 
(City  Court  of  New  York,  General  Term.     April  14,  1803.) 

!•  LiABiLrrT  om  NoTit— Cokbideration-~Nonsdit. 

In  an  action  on  a  note  made  by  another  to  plaintifls'  order  and  indorsed 
by  a  married  woman  before  delivery  to  them,  the  complaint  alleged  that 
the  note  was  delivered  so  Indorsed  in  payment  for  certain  lumber  de- 
livered to  defendant  The  only  evidence  of  this  was  that  one  of  plainticrri 
testihed  that  he  told  defendant's  husband  that  he  would  supply  the  lumber 
if  it  could  be  charged  to  defendant,  and  her  husband  said  she  agreed  to  it. 
He  also  testified,  *'I  can't  swear  to  anything  about  his  wife,  any  more 
than  what  he  told  me.*'    Held,  that  defendant  was  entitled  to  a  nonsuit. 

8.  Same— Imdorsbmert. 

It  appeared  that  one  of  the  makers  induced  defendant  to  Indorse  the 
note.  He  testified  that  he  told  defendant  that  plaintiffs  wished  to  di^ 
count  tlie  note,  that  they  couldn't  do  it  with  his  name;  that  he  asked  her 
to  indorse  it,  nud  she  did  so.  It  appeared  that  the  note  was  discounted 
by  a  bank  for  plaiutlffs.  Held,  that  the  proof  did  not  eAiow  that  defend- 
ant indorsed  the  note  to  give  the  makers  credit  with  plaintiffs,  but  ihe  was 
(mly  second  indorser,  and  not  liable  to  payees,  the  first  indoners. 

Appeal  from  trial  term. 

Action  by  Ephraim  C.  Gates  and  others  against  Ellen  Williams 
on  a  note.  lYom  a  judgment  entered  on  a  verdict  directed  for 
plaintiffs,  defendant  appeals.     Reversed. 

Argued  before  McGOWN,  VAN  WYCK,  and  PITZBIMONS,  JJ. 

Jas.  A.  Deering,  for  appellant. 
G.  W.  Stephens,  for  respondents. 

VAN  WYCK,  J.  Messrs.  Gates  &  Co.,  the  plaintiffs,  sue  Mrs. 
WiUiams,  the  defendant,  upon  a  note  made  by  Fritz  &  Haf ner  to  the 
order  of  Gates  &  Co.,  and  indorsed  by  her  before  delivery  to  them, 
and  their  complaint  recognizes  that  from  the  instrument  itself  the 
presumption  of  law  is  that  she  intended  to  become  liable  simply 
«8  a  second  indorser,  (Coulter  v.  Bichmond,  59  N.  Y.  481,)  for  it 
is  further  alleged  therein  that  this  note  was  made  and  indorsed 
and  delivered  to  them  as  so  indorsed  for  the  purpose  of  paying  for 
building  materials  furnished  by  them  to  her.  Except  for  this  lat- 
ter allegation,  the  complaint  would  have  been  demurrable;  hence 
the  plaintiffs'  cause  was  maintainable  only  upon  proof  thereof- 
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And  upon  this  theory  tl^e  case  was  tried,  but  they  failed  to  prove 
by  legal  eyidence  that  they  had  furnished  the  materials  to  her,  or 
upon  her  credit,  for  their  only  proof  upon  this  question  was  that 
of  their  Mr.  Barnard,  who  testified:  "I  told  him  pier  husband]  I 
was  willing  to  supply  the  lumber  if  we  could  charge  it  to  itrs. 
Williams,  •  •  •  and  he  said  she  agreed  to  it;"  and,  continuing, 
he  testified,  **I  can't  swear  to  anything  about  his  wife,  any  more  Hian 
what  he  told  me."  This  evidence  was  taken  against  defendant's  ob- 
Ejection,  and  allowed  upon  the  statement  of  plaintiffs'  att<Nmey, 
*We  will  show  that  she  ratified  it"  However,  the  proof  does  not 
show  that  she  ratified  it,  nor  does  it  show  any  authority  by  her 
husband  to  act  for  her.  At  the  dose  of  plaintiffs'  case  the  de- 
fendant was  entitled  to  a  nonsuit,  and  her  motion  to  dismiss,  then 
made)  should  have  been  granted,  isste^d  of  denied.  The  defendant's 
proof  in  no  way  closes  these  gaps  in  plaintiffs'  proof  as  to  rati- 
fication by  her  and  authority  by  her  husband,  for  they  both  tea-. 
titj  that  he  had  no  such  authority,  and  that  she  had  never  agreed 
to  have  the  lumber  charged  to  her.  The  defendant's  motion  to 
dismiss  on  the  merits  at  the  close  of  the  ca«e  should  have  been 
granted.  The  plaintiffs  insist,  however,  that,  although  their  ocnn- 
plaint  did  not  aUege  that  Mrs.  Williams  indorsed  the  note  under 
an  agreement  to  give  the  makers  credit  with  the  payees,  these 
plaintiffs  still  claim  that  the  proof  shows  tliat  she  indorsed  it 
under  such  an  agreement.  But  such  is  not  the  proof,  for  Mr. 
Robinson,  plaintiffs'  collector,  who  conducted  the  negotiations  as 
to  this  indorsement,  testifies:  *!.  don't  Imow  what  was  said  to  Mrs. 
Williams  when  she  signed  this  note.  I  represented  to  her  husband 
that  we  wanted  to  get  money  on  the  note  at  a  bank.  I  wanted 
to  get  it  in  the  right  shape,  so  it  could  be  negotiated."  And  Mr. 
Frit^,  who  r^dly  induced  Mrs.  Williams  to  indorse  the  note,  testi- 
fies: H  can  repeat  my  exact  words  in  asking  Mrs.  WilUams  to 
Indorse  this  note.  I  told  Mrs.  Williams  that  Gates  &  Co.  wanted 
to  raise  money  on  the  note,  and  they  couldn't  do  it  with  my  name; 
and  I  asked  her  if  she  wouldn't  be  kind  enough  to  indorse  that  note, 
80  they  could  have  it  discounted;  and  she  did  so."  It  is  in  proof 
that  the  note  was  discounted  by  a  bank  f<M*  plaintiffs,  (the  payees,) 
and  protested  for  nonpayment,  and  subsequently  taken  up  and 
now  held  by  plaintiffs.  This  proof  does  not  show  that  Mrs.  Wil- 
liams indorsed  the  note  for  the  purpose  of  giving  the  makers  credit 
with  the  payees,  but  rather  that  she  indorsed  it  to  give  the  payees 
credit  with  the  bank  of  discount,  and  certainly  does  not  t>vercome 
the  well-settled  presumption  of  law  that  a  person  making  soch  an 
ind<M*sement  intended  to  become  liabfe  only  as  a  second  indonier, 
and  that  on  the  face  of  the  paper,  without  explanation,  she  is  to 
be  regarded  as  second  indorser,  and,  of  course,  not  liable  upon  the 
note  to  the  payee,  who  is  supposed  to  be  the  first  indorser.  Judg- 
ment reversed,  and  new  trial  granted,  with  costs  to  appdlant  to 
abide  the  event.    All  concur* 
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MARTIN  V.  POLLATCHEK. 

(City  Court  of  New  York,  General  Term.    April  14,  1893.) 

AB8UifF8iT— When  Libs^Money  Had  and  Hecbived. 

An  action  for  money  had  and  received  will  not  lie,  in  the  absence  of 
frand  or  mistake,  to  recover  i>ayment8  made  for  bonds  sold  on  the  install- 
ment plan.  ^ 

Appeal  from  trial  term. 

Action  bj  Adam  Martin  against  Frank  PoUatchek  for  money  had 
and  received.  Prom  a  judgment  in  favor  of  defendant  entered  on  a 
Qonsuit,  plaintiff  appeals.    Affirmed. 

Argued  before  McGOWI^,  VAN  WYCK,  and  FITZSEttONS,  JJ. 

A.  L  Sire,  for  appellant 
O.  B.  Gould,  for  respondent 

VAN  WYOK,  J.  The  plaintiff  sues  defendant,  who  agreed  to  pay 
all  the  lawful  debts  of  the  firm  of  Schreiber,  PoUatchek  &  Son,  and 
alleges  that  such  ''firm  received  from  plaintiff  seventy  dollars,  to 
the  nse  of  plaintiff."  One  half  of  this  sum,  to  wit,  |36,  was  made 
up  of  seven  payments  of  |5  each,  nnder  one  agreement,  and  the 
otiier  half  under  another  and  similar  agreement,  and  all  that  is.  said 
of  the  one  applies  to  the  other.  Tlie  plaintiff,  on  trial,  offered  and 
had  marked  in  evidence  an  agreement  or  certificate  No.  2,699,  signed 
by  said  firm,  and  by  them  delivered  to  him  when  he  made  the  first 
payment  of  |5  in  June,  and  which  provided,  among  other  things, 
that  ''on  payment  of  f 5  as  a  first  installment,  and  of  further  twenty 
monthly  installments  of  |5  each,  payable  at  our  office,  on  the  first 
day  of  each  month,  we  agree  to  deliver  to  bearer  the  following  five 
original  bonds,  to  wit:"  and  this  agreement  further  provides  that 
^y  accepting  this  certificate  the  buyer  signifies  his  consent  to  the 
conditions  therein  contained,  and  cannot  thereafter  rescind  his 
agreement  thereunder."  The  proof  shows  that  he  paid  six  other  in- 
stallments of  |5  each  in  the  next  succeeding  six  months,  and  that 
ui)on  each  of  such  payments  he  received  from  the  firm  a  receipt  as 
follows:  ''Received  from  Adam  Martin  five  dollars  as  second  pay- 
ment on  certificate  No.  2,699;"  and  so  on  as  to  the  third,  fourth,  fifth, 
sixth,  and  seventh  installments  paid  by  him.  This  action  is  to  re- 
.  cover  these  seven  payments  as  money  received  by  said  firm  to  the  use 
of  plaintiff,  and  there  is  no  allegation  of  fraud  or  mistake.  How- 
ever, the  plaintiff  was  allowed,  against  defendant's  objection,  to  in- 
troduce evidence  of  the  sayings  of  the  firm,  when  this  agreement  No. 
2,699  and  the  other  similar  one  was  delivered  to  plaintiff,  as  fol- 
lows: "He  said  that  I  should  keep  them,  and  pay  him  |5  on 
^ach;  and  I  said  'What  for?'  and  he  said  that  they  were  lotteries, 
and  that  if  I  paid  |5  apiece  I  should  get  my  money  back.  I  told  him 
that  I  did  not  want  them,  and  he  said.  Ton  be  sure  and  keep  them, 
and  you  will  be  sure  of  your  money.' "  The  plaintiff  took  tiiem  in 
June,  and  then  paid  first  installment,  and  continued  to  pay  the 
monthly  installments  for  six  months  thereafter,  keeping  the  agree- 
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ments  of  sale  meantime,  and  producing  them  on  trial.  It  is  con- 
ceded by  plaintiff  that  these  bonds,  sold  on  this  installment  plan, 
are  authorized  by  the  decisions  of  the  court  of  appeals.  The  plain- 
tiff was  properly  nonsuited  at  trial,  and  the  iud$:ment  is  affirmed, 
with  costs.    All  concur. 


TANNEBAUM  T.  MARSELLUS  et  aL 

(City  Oourt  of  New  York,  General  Term.     April  14,  1893.) 

Sst-Off—Claims  AGAnrsT  Agent. 

Where  a  factor  seUs  gopda  as  his  own,  concealing  the  fact  that  he  Is 
dealing  for  a  principal,  and  the  latter  brings  an  action  on  the  contract, 
the  purchaser  may  set  off  against  the  principal  any  daim  he  may  have 
against  the  factor. 

Appeal  from  special  term. 

Action  by  lippman  Tannebaum  against  Max  Marsellus  and  oth- 
ers. Defendants'  motion  for  leave  to  serve  an  amended  answer  set- 
ting up  a  counterclaim  was  denied,  and  they  appeal.    Beversed. 

Argued  before  VAN  WYCK  and  PITZBIMONS,  JJ. 

Wm.  L.  Clark,  for  appellants. 
Franklin  Bien,  for  respondent 

VAN  WrCK,  J.  Two  days  after  the  expiration  of  the  time  within 
which  defendant  had  the  right  to  amend  as  of  course  he  applied  for 
leave  to  serve  a  proposed  amended  answer  setting  up  a  counter- 
claim, and  was  denied  such  permission  by  the  order  appealed  from. 
Such  applications,  as  a  general  inile,  are  usually  granted,  unless  the 
amendment  seeks  to  interpose  some  unconscionable  defense,  but  a 
counterclaim  recognized  by  the  law  cannot  be  so  considered.  No 
reason  was  assigned  for  denying  defendant's  application,  and  none 
is  suggested  by  respondent's  counsel,  except  ^'that  it  is  simply  mat- 
ter of  evidence,  and  not  of  pleading,"  and  this  is  not  sound,  in  view  of 
the  fact  that  the  amended  plea  is  amply  broad  enough  to  allow 
proof  of  just  such  facts  as  were  recognized  as  valid  counterclaims 
in  Hogan  v.  Shorb,  24  Wend.  458,  which  simply  followed  the  rule 
as  laid  down  in  Babone  v.  Williams,  7  Term  R  356,  by  Lord  Mans- 
field, that  "where  a  factor,  dealing  for  a  principal,  but  concealing 
the  principal,  delivers  goods  in  his  own  name,  the  person  contracting 
with  him  has  a  right  to  consider  him  to  all  intents  and  purposes 
as  the  principal;  and,  though  the  real  principal  may  appear  and 
bring  an  action  upon  that  contract  against  tiie  purchaser  of  the 
goo<£,  yet  that  purchaser  may  set  off  any  claim  he  may  have  against 
the  factor  in  answer  to  the  demand  of  the  principal.  This  has  been 
long  settled."  The  Hogan  Case  is  followed  in  Pratt  v.  Collins,  20 
Hun,  126,  and  approved  in  Bliss  v.  Bliss,  7  Bosw.  339.  The  rules  of 
pleading  counterclaims  as  laid  down  by  the  Code  do  not  in  any  way 
change  the  above  rule  of  law.  The  defendant  should  have  been  per- 
mitted to  interpose  the  amended  answer  upon  payment  of  |10,  and 
the  order  denying  his  application  is  reversed,  and  permission  is 
given  him  to  serve  same  within  six  days,  upon  payment  of  f  10  to 
plaintifif  s  attorney. 
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GARVBY  V.  UNITED  STATES  HORSE  &  CATTLE  SHOW. 

(City  Court  of  New  York,  General  Term.     April  14,  1893.) 

N»w  Trial— Newly- DiscovBiiED  Evidence. 

In  an  action  for  labor  performed  and  material  famished,  where  the 
cause  was  tried  solely  on  the  issue  whether  the  right  of  action  was  in 
plaintiff  or  in  a  partnorsliip  of  which  he  was  an  alleged  member,  a  new 
trial  should  not  be  granted,  after  a  verdict  In  defendant's  favor,  on  the 
ground  of  newly-discovered  evidence  impeaching  defendant's  witnesses 
who  tesUfled  to  the  existence  of  the  partnership  relation,  in  the  absence  of 
ai\y  showing  that  such  <*vidence  could  not  have  been  obtained  at  the  trial 
by  the  exercise  of  reasonable  diligence. 

• 

Appeal  from  trial  term. 

Action  by  James  Garvey  against  the  United  States  Horse  &  Cat- 
tle Show  for  labor  performed  for  and  material  furnished  to  defend- 
ant From  a  judgment  entered  on  a  verdict  in  defendant's  favor, 
and  from  an  order  denying  motion  for  a  new  trial  on  the  ground  of 
newly-discovered  evidence,  plaintiff  appeals.    Aflftrmed, 

Argued  before  McGOWN  and  VAN  WYCK,  JJ. 

J.  Baldwin  Hands,  for  appellant 
Samuel  Hofl,  for  respondent  . 

VAN  WYCK,  J.  These  two  appeals  will  be  considered  and  dis- 
posed of  together.  First,  as  to  the  appeal  from  the  judgment  The 
fourth  paragraph  of  the  answer  sets  up  as  a  separate  defense  that 
the  cause  of  action,  if  any,  accrued  in  favor  of  the  copartnership 
firm  of  Garvey  &  Campbell,  composed  of  the  plaintiff  and  one  Wil- 
liam F.  Campbell.  The  plaintiff  unreservedly  accepted  this  chal- 
lenge of  tiie  answer,  and  the  record  shows  that  the  cause  was  tried 
almost  solely  upon  this  issue  as  to  whether  the  cause  of  action  could 
be  maintained  by  the  plaintiff  alone.  The  bill  against  the  defendant 
for  the  labor  performed  and  the  materials  furnished,  and  for  the  re- 
covery of  which  this  action  was  brought,  was  made  out,  with  plain- 
tifPs  consent,  in  the  name  of  Garvey  &  Campbell.  The  defendant's 
check  of  f  1,130  as  payment  on  account  of  this  bill  is  drawn  to  the 
order  of  Garvey  &  Campbell,  and  is  indorsed,  first,  "Garvey  &  Camp- 
bell," and  then  "James  Garvey,"  (the  plaintiff.)  William  F.  Campbell 
testifies  unqualifiedly  that  the  labor  and  materials  were  furnished 
to  the  defendant  by  a  copartnership  firm  composed  of  himself  and 
the  plaintiff.  It  is  enough  to  say  that  the  evidence  going  to  prove 
that  the  copartnership  existed,  and  that  the  labor  and  materials 
were  furnished  to  defendant  by  such  copartnership  was  overwhelm- 
ing, and  hence  the  verdict  for  the  defendant  was  eminently  proper. 

Now,  as  to  the  appeal  from  the  otder  denying  a  motion  for  new 
trial  on  the  ground  of  newly-discovered  evidence.  The  plaintiff's 
affidavit  upon  this  motion  states;  "Since  the  former  trial  of  this 
action  I  have  discovered  that  Lawrence  Garvey,  Thomas  A.  Garvey, 
James  Flanagan,  and  William  Turner  can  give  evidence  upon  the 
trial  of  this  cause  that  wiD  establish  that  there  was  no  partnei-ship 
between  said  Campbell  and  myself  in  doing  said  work.  I  have  been 
informed  by  said  persons,  which  information  I  believe  to  be  true, 
v.22N.Y.8.no.8— 59 
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that  said  Campbell  admitted  to  them  that  there  was  no  such  copart- 
nership." The  affidavits  of  Thomas  A.  and  Lawrence  Garwy,  both 
of  whom  are  the  brothers  of  the  plaintiff,  and  were  employed  upon 
the  work  in  question,  were  submitted  on  the  motion,  but  no  affida- 
vits of  Flanagan  and  Turner  were  presented,  because,  as  stated, 
they  refused  to  make  any.  Lawrence  Garvey's  affidavit  sajs: 
^^CampbeU  was  not  a  partner  of  the  plaintiff  in  performing  said 
work,  and  I  know  this  from  conversations  I  have  had  with  said 
Campbell  and  the  plaintiff."  The  affidavit  of  Thomas  E.  Grarvey, 
who  was  present  at  the  trial  and  was  called  as  a  witness  on  behalf 
of  the  plaintiff,  says:  "I  have  very  frequently  seen  and  conversed 
with  said  Campbell  about  said  work,  ahd  I  never  heard  him  claim 
or  state  that  there  was  a  partnership  until  the  trial  of  this  action.'^ 
The  plaintiff's  affidavit  says:  "The  said  James  Flanagan  and  Wil- 
liam Turner  refuse  to  make  affidavits  of  the  fact&to  which  they  will 
testify."  Affidavits  of  the  witnesses  who  are  to  testify  on  a  new 
trial  must  be  submitted,  (Adams  v.  Bush,  1  Abb.  Dec.  7,)  and  can  be 
forced  from  such  witnesses  under  section  885  of  the  Code.  Apply- 
ing to  the  affidavits  submitted  the  familiar  rules  applicable  to  mo- 
tions for  new  trials  on  newly-discovered  evidence,  the  conclusion  is 
forced  that  the  motion  for  a  new  trial  was  properly  denied  by  the 
court  at  special  term.  These  rules  are:  The  evidence  must  be  dis- 
covered since  the  trial;  it  must  appear  that  it  could  not  have  been 
obtained  on  the  trial  by  the  exercise  of  reasonable  diligence;  it  most 
be  material  to  the  issues;  it  is  not  sufficient  if  it  merely  tends  to 
impeach  witnesses;  it  must  not  be  cimiulative;  it  must  also  be  rea- 
sonably certain  that  a  new  trial  will  change  the  result.  Kanter  ▼. 
Rubin,  (City  Ct  N,  Y.)  18  N.  Y.  Supp.  168.  The  judgment  is  af- 
firmed, with  costs,  and  the  order  is  affirmed,  with  costs. 


TUOMBT  V.  O'REILLY,  SKELLY  &  FOGARTY  OO.  et  ll. 

(Common  PleM  of  New  Yoik  City  and  County,  General  Term.    April  S. 

1883.) 

.  MiBJOiKDER  OF  Causes  of  Action— Proper  Course  for  Dbfehdaht. 

Where  a  complaint  charges  the  owner  and  the  tenant  of  premises  with 
creating  and  maintaining  a  nuisance  by  constructing  a  cellar  door  so  as  to 
partly  encroach  on  the  side  walk,  wltliout  ;^arding  tlie  entrance  thereto 
when  opon,  the  proper  course  for  a  codefendant  Joined  with  them,  charged 
with  having  been  guilty  of  negligence  in  leaving  the  door  open  on  delivering 
goods  to  the  tenant,  and  with  having  otherwise  obstructed  the  sidewalk, 
is  to  compel  pLaintltf  to  elect  between  the  causes  of  action,  and  not  to  move 
to  dismiss  the  complaint  for  Insufficiency  as  to  him. 

L  Evidence  Competent  When  Admitted— Subsequent  Irrelevancy. 

Where  evidence,  competent,  when  admitted,  as  against  a  portion  of  the 
defendants,  afterwards  becomes  irrelevant  because  of  the  dismissal  of  the 
complaint  as  to  them,  their  codefendant,  against  whom  the  action  is 
sustained,  should  move  to  have  the  evidence  stricken  out  as  irrelevant,  or 
request  the  court  to  so  charge  the  Jury;  and,  having  failed  to  do  so,  he  can- 
not urge  the  admission  of  such  evidence  as  error  on  appeal. 

w  Same — Improper  Fxclttston  of  P^videnoe— Who  may  Ob.tect. 

The  exclusion  of  evidence  competent  In  favor  of  a  portion  of  the  defend- 
ants, as  to  whom  the  complaint  is  subsequently  dismissed,  cannot  be 
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assigned  as  errcir  by  fhelr  codefendant  against  whom  the  action  is  sus- 
tained, whare  such  excluded  evidence  is  Irrelevant  as  to  him. 

4.  Same— Motion  to  Strike  Out. 

A  motion  to  strike  out,  as  irrelevant,  evidence,  part  of  which  is  relevant, 
is  properly  denied. 

6.  Damages— Pleading  and  Proof— Personal  Injuries. 

Ill  an  action  for  pernoiml  injuries  caused  by  defendant's  negligence, 
plaintiff,  imder  a  goneml  allegation  of  damages.  Is  entitled  to  prove  the 
permanent  nature  of  her  injuries. 

d.  Same— Permanent  Injuries— Evidence. 

A  pliysidan's  testimony  that  there  was  a  possibility  of  plaintlfTs  Injury 
being  cured  by  a  certain  treatment,  but  that  the  probability  was  that  the 
injury  would  be  permanent,  considering  her  advanced  age,  warrants  a 
lindLng  by  the  jury  that  the  injury  is  permanent 

7.  Master  and  Servant— Evidence  op  Employment. 

An  admission  that  defendant  is  engaged  hi  a  business  necessitating  the 
employment  of  trucks  and  drivers,  and  evidence  that  the  truck  from 
which  the  merchandise  was  delivc'red  at  the  collar  door  was  labeled  with 
defendant's  name,  coupled  Mth  defendant's  refusal  at  the  trial  to  disprove 
ownership  and  the  employment  of  the  men  making  the  delivery,  warrants 
a  llndlng  tliat  the  truck  was  defendant's  tmck,  and  the  men  employed 
about  it  defendant's  servants. 

Appeal  from  trial  term. 

Action  by  Catherine  Tuomey  against  Maria  Moore,  Richard  J. 
Tallon,  and  the  O'Reilly,  Sltelly  &  Fogarty  CJompany  for  an  injury 
sustained  from  the  negligence  of  the  servants  of  defendant  com- 
-psanj  in  the  use  of  a  cellar  entrance  adjacent  to  a  street,  and  the 
street  in  front  thereof,  while  engaged  in  delivering  merchandise 
to  defendant  Tallon,  the  tenant  of  the  building,  which  was  owned 
by  defendant  Moore.  At  the  trial  the  complaint  was  dismissed  as 
to  defendants  Moore  and  Tallon.  From  a  judgment  entered  on  a 
verdict  in  plaintiff's  favor  against  the  O'Reilly,  BlceUy  &  Fogarty 
Company,  and  from  an  order  denying  its  motion  for  a  new  trial 
on  the  minutes,  said  defendant  appeals.     Affirmed. 

Argued  before  BOOKSTAVER  BISCHOFF,  and  PRTOR,  JJ. 

Johnston  &  Johnston,  (Edward  W.  S.  Johnston,  of  counsel,)  for 
api>el]ant 
Oeo.  H.  Keaman  and  Horace  C.  Skelly,  for  respondent. 

BISOHOFF,  J.  The  complaint  charged  defendant  Moore  with 
being  the  owner  of  the  premises  No.  72  New  Chambers  street,  in  the 
city  of  New  York,  and  with  having  constructed  in  front  thereof, 
in  close  proximity  to  the  sidewalk  or  street,  and  partly  encroach- 
ing thereon,  a  cellar  entrance  provided  with  wooden  doors,  which, 
when  the  entrance  was  in  use,  were  folded  back  so  as  to  leave  the 
entrance  exposed,  and  that  she  so  let  the  premises  to  the  defendant 
TaJlon.  The  latter  was  charged  with  the  maintenance  of  the  nui- 
sance as  lessee  of  the  premises.  Defendant  the  O'Reilly,  Skelly  & 
Fogarty  Company  was  charged  with  having  negligently  permitted 
tlie  cellar  entrance  to  rf^main  open  and  uncovered  without  guard- 
ing against  the  risk  of  injury  to  passers-by,  and  the  sidewalk  in 
front  thereof  obstnicted,  while  its  servants  and  employes  were 
engaged  in  the  delivery  of  a  number  of  barrels  of  ale  to  Tallon,  be- 
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tween  7  and  8  o'clock  in  the  evening  of  April  2,  189L  The  com- 
plaint further  states  that,  by  reason  of  the  sev^eral  acts  of  the  defend- 
ants, plaintiff,  whUe  proceeding  along  New  Chambers  street,  without 
fault  or  negligence  on  her  part,  fell  into  the  open  cellar,  and  in 
that  manner  sustained  the  injury  for  which  she  sought  to  recover 
in  this  action.  It  seems  indisputable  that,  with  respect  to  defend- 
ants Moore  and  Tallon,  the  complaint  was  framed  as  upon  a  cause 
of  action  for  damages  resulting  from  the  creation  and  maintenance 
of  a  nuisance,  (Forde  v.  Nichols,  [Com.  PL  N.  Y.]  12  N.  Y.  Supp. 
922,  and  cases  there  cited,)  with  which  the  defendant  the  O'Keilly, 
Skelly  &  Fogarty  Company  was  wholly  disconnected,  but  so  far  as 
concerns  the  last-mentioned  defendant,  which  is  the  only  appeUant 
the  facts  alleged  are  sufficient  to  constitute  a  cause  of  action  for 
damages  resulting  from  an  injury  sustained  by  plaintiff  through 
the  negligence  of  defendant's  servants. 

At  the  opening  of  the  trial,  counsel  for  defendant  the  O'Reilly, 
Skelly  &  Fogarty  Company  moved  to  dismiss  the  complaint  for 
insufficiency,  but  for  the  reasons  already  stated  the  motion  waa 
properly  denied.  The  proper  course  for  the  defendant  the  CRcilly, 
Skelly  &  Fogarty  Company  would  have  been  to  compel  plaintiff 
to  elect  between  the  causes  of  action^  and  then,  if  she  had  elected 
to  proceed  upon  that  for  damages  resulting  from  the  creation  and 
maintenance  of  a  nuisance,  the  motion  for  dismissal  of  the  com- 
plaint as  against  the  O'Reilly,  Skelly  &  Fogarty  Company  would 
have  been  proper,  and  should  have  been  granted.  Respecting  de- 
fendants Tallon  and  the  O'Reilly,  Skelly  &  Fogarty  Company  the 
use  of  the  street  in  front  of  the  premises  for  the  delivery  of  mer- 
chandise was  for  the  time  being  lawful,  so  neither  per  se  nor  prima 
facie  a  nuisance,  (Callanan  v.  Oilman,  107  N.  Y.  360,  14  N.  E.  Rep. 
264;)  and,  observing  the  allegations  of  negligence  in  the  uae  of 
the  cellar  entrance  and  street  for  the  purposes  mentioned,  the  learn- 
ed trial  judge  properly  treated  the  action  as  against  the  defendant 
the  O'Reilly,  Skelly  &  Fogarty  Company  to  be  one  for  negligence. 
This  also  disposes  of  the  contention  that  on  the  trial  plaintiff  was 
permitted,  against  the  objection  of  the  defendant  tiie  O'Reilly, 
Skelly  &  Fogarty  Company  to  substitute  and  litigate  a  different 
cause  of  action  for  the  one  alleged  in  the  complaint 

When  plaintiff  rested,  the  court  dismissed  the  complaint  as  against 
defendant  Moore.  Previous  to  this,  plaintiff  was  permitted,  under 
objection  by  counsel  for  the  defendant  the  O'Reilly,  Skelly  &  Fogarty 
Company,  to  introduce  in  evidence  certain  city  ordinances  which, 
in  effect,  prohibit  the  construction  and  maintenance  of  cellar  doors 
extending  into  the  street  beyond  a  specified  distance.  Under  like 
objection  a  survey  showing  the  ceUar  entrance,  and  the  testimony 
of  the  surveyor,  were  admitted  in  evidence.  The  complaint,  how- 
ever, charged,  and  the  answer  af  the  appellant  denied,  that  the 
cellar  entrance  in  front  of  the  premises  was  constructed  and  main- 
tained in  violation  of  the  ordinances.  Hence,  at  the  time  of  its 
admission,  the  evidence  was  competent  and  relevant  to  the  issues 
under  the  pleadings,  and  at  any  rate  admissible  as  against  defend- 
ants Moore  and  Tallon.    Laws  1878,  c.  219,  p  273,  as  amended  by 
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Laws  1879,  c.  211,  §  1,  p.  290;  McGrath  v.  Kailroad  Co.,  83  N.  Y. 
530.  If  upon  the  dismissal  of  the  complaint  as  against  defendant 
Moore,  and  the  prosecution  of  the  action  against  the  remaining  d*^- 
fendants  as  one  for  negligence,  the  evidence  admitted  was  irrelevant, 
the  defendants  should  have  moved  to  have  it  struck  out,  or  requested 
the  court  to  instruct  the  jury  to  disregard  it  Again,  belore  the  dis- 
missal of  the  complaint  as  against  the  defendant  Moore,  coimsel  for 
appellant  defendant,  on  cross-examination  of  Lynch,  the  surveyor, 
sought  to  show  that  like  cellar  entrances  to  the  one  in  <)uestion  had 
existed  in  this  city  for  many  years,  and  then  existed  in  tiie  vicinity 
of  the  premises  described  in  the  complaint,  but  this  evidence  was 
excluded.  Assuming  it  to  have  been  relevant  at  the  time  of  tak- 
ing exception  to  its  exclusion,  because  the  action  had  proceeded  as 
one  for  a  nuisance,  it  ceased  to  be  so  when  the  action  coutinueii  as 
one  for  negligence.  That  there  were  other  cellar  entrances  else- 
where in  the  city  or  vicinity  of  the  premises  could  not,  in  any  sense, 
help  the  appellant  defendant,  to  relieve  it  from  the  exercise  of  due 
care  in  the  use  of  the  particular  cellar  entrance  in  question,  or  the 
street  in  front  thereof.  The  exclusion  of  the  evidence  was  there- 
fore not  error. 

Appellant  next  contends  that  the  trial  judge  improperly  refused 
to  strike  out  certain  irresponsive  testimony  on  plaintiflPs  direct 
examination.  This  testimony  was  to  the  effect  that  plaintiff's  hus- 
band was  blind.  On  a  proper  motion  it  ought,  certainly,  to  have 
been  stricken  out,  as  by  the  pleadings  plaintiff  was  confined  to  the 
recovery  of  compensatory  damages  for  the  injury  sustained  by  her, 
and  that  her  husband  was  blind,  or  crippled,  could  in  no  wise  tend 
to  establish  either  that  appellant  defendant  was  negligent,  plaintiff 
free  from  contributory  negligence,  or  the  extent  of  the  injury  or 
damages  to  which  she  was  entitled.  Pennsylvania  Co.  v.  Roy,  102 
U.  S.  451;  Platner  v.  Platner,  78  N.  Y.  90,  102;  Bank  v.  Ck)wan, 
2  Abb.  Dec.  88,  90.  But  the  motion  to  strike  out  included  evidence 
tending  to  show  that  plaintiff's  fall  was  caused  by  a  rope  stretched 
across  the  sidewalk, — ^a  fact  which  was  competent  and  relevant  to 
the  questions  of  defendant's  negligence,  and  plaintiff's  freedom  from 
contributory  negligence.  Hence  the  motion  was  properly  denied. 
McCabe  v.  Brayton;  38  N.  Y.  196;  People  v.  Beach,  87  N.  Y.  509, 
512.  It  was  not  thereafter  renewed,  nor  was  the  court  asked  to 
instruct  the  jury  to  disregard  the  objectionable  testimony.  Baylies, 
Trial  Pr.  205,  etc. 

Plaintiff  was  asked  on  her  direct  examination,  ^'Has  your  hurt 
ever  been  entirely  cured?"  This  was  answered  under  objection  and 
exception;  the  objection  being  that  the  inquiry  was  "improper," 
and  the  subject-matter  thereof  not  pleaded.  The  question  was 
plainly  intended  to  elicit  the  fact  of  the  continued  effect  of  the 
injury  upon  the  witness,  and,  construing  the  action,  as  we  do,  to  be 
one  for  negligencv^  against  the  appellant  defendant,  plaintiff  was 
entitled,  under  a  general  allegation  of  damage,  to  have  included  in 
her  recovery  compensation  for  the  pain  and  suffering  endured  up 
to  the  time  of  trial,  and  to  be  thereafter  endured.  Schuler  v. 
Eailroad  C5o.,  (Ck)m.  PI.  N.  Y.)  20  N.  Y.  Supp.  683. 
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An  exceptioii  was  taken  to  the  allied  charge  of  the  learned  trial 
judge,  "that  the  jury  may  take  into  considei-ation  what  the  physi- 
cians consider  as  reasonably  certain  would  be  the  permanent  injury 
to  the  plaintiff,"  but  what  he  did  charge  was  that  the  jury  "may 
take  into  consideration  what  the  physicians  have  said  as  to  the 
permanency  of  the  injury,"  thus  merely  referring  the  jury  to  the  tes- 
timony, and  not  assuming  the  injury  to  be  of  a  permanent  nature. 
But  the  evidence  was  sufficient  to  justify  the  jury's  inference  that 
the  injury  was  permanent.  Dr.  Shannon  testified:  "At  her  age, 
unless  it  was  treated  gradually,  [meaning  plaintiffs  arm,]  with  ma- 
nipulation and  moving  about,  she  won't  recover  the  use  of  itw  The 
prospect  is,  I  think,  it  will  remain  permanently  injured."  And  we 
understand  this  to  mean  that  while  there  was  a  possibility  of  a  cure 
by  gradual  manipulation,  and  moving  about,  of  the  arm,  it  was 
not  within  the  bounds  of  probability,  because  of  plaintiff's  advanced 
age,  and  her  injury  was  therefore  reasonably  certain  to  remain  per- 
manent 

The  complaint  alleged  that  the  appellant  defendant  was  at  the 
time  of  plaintiff's  injury  engaged  in  the  brewing  business  in  the 
city  of  Xew  York,  and  owned  trucks  and  horses,  and  employed 
drivers  and  assistants,  in  and  about  its  business.  This  was  not 
denied  by  answer,  and  must  therefore  be  taken  as  admitted,  (Code 
Civil  l*roc.  §  522;)  and  the  admission  with  the  evidence  that  the 
truck  from  which  the  ale  was  being  delivered  at  the  time  of  plain- 
tiff's injury  bore  the  name  of  "O'Reilly,  Skelly  &  Fogarty,"  coupled 
with  appellant  defendant's  refusal  to  disprove  its  ownership  thereof, 
and  the  employment  of  the  men  assisting  in  the  delivery  of  the  ale, 
on  the  trial,  was  sufficient  to  sustain  a  finding  that  the  truck  was 
the  proi)erty  of  the  appellant  defendant,  and  the  men  its  servants 
and  em^ployes.  Seaman  v.  Koehler,  122  N.  Y.  646,  25  N.  K  Rep. 
353 ;  Wylde  v.  Raikoad  Co.,  B3  N.  Y.  156. 

The  remaining  exceptions  are  without  gravity,  viewing  the  actfon 
as  one  for  negligence,  and  not  for  the  creation  and  maintenance  of 
a  nuisanca 

The  judgment  and  order  should  be  affirmed,  with  costs. 

B00K8TAVER,  J.,  concurs. 

PRYOR,  J.,  (concurring.)  In  form  the  complaint  Is  undoubtedly 
faulty,  since  it  alleges  two  several  and  distinct  wroncrs,  for  each 
of  which  only  some  of  the  defendants  were  responsible.  As  the 
causes  of  action  so  combined  do  nof  affect  all  the  parties,  they 
were  improperly  united;  but  the  appellant's  remedy  was  by  de- 
murrer, and  by  failure  to  demur  it  waived  the  vice  in  the  pleading. 
True,  the  appellant  was  not  answerable  for  the  creation  or  main- 
tenance of  the  alleged  nuisance  in  the  highway,  but  the  verdict 
does  not  proceed  ui)on  appellant's  liability  for  the  nuisance.  The 
complaint  explicitly  imputes  to  the  appellant  that  it  obstructed  the 
sidewalk  in  so  careless,  negligent,  and  unlawful  a  manner  that 
thereby  the  plaintiff  was  precipitated  intx)  the  excavation.  The 
evidence  tended  to  establish  the  allegation  of  negligence  against 
the  appellant,  the  court  submitted  the  issue  of  ne^igencck  to  the 
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jury,  and  ihe  v^dict  finds  the  fact  of  negligence  upon  snfadent 
proof.  The  appellant,  however,  insists  that  it  owed  no  such  duty 
to  the  plaintiff  as  would  support  an  imputation  of  negligence.  The 
contention  is  untenable.  Whoever  uses  the  highway,  and  for  what- 
ever purpose,  is  under  obligation  so  to  conduct  himself  as  not  unrea- 
sonably and  carelessly  to  expose  to  peril  another  lawfully  engaged  on 
the  highway.  Indeed,  in  every  situation  and  relation  of  life,  the  law 
exacts  proper  care  to  avoid  injury  to  another.  "Sic  utere  tuo  ut 
alienum  non  laedas''  is  a  principle  of  universal  prevalence.  Other 
exceptions  are  obviated  by  the  argument  in  the  prevailing  opinion. 


HANNON  V.  SHBHHAN. 

(Oommoa  Flees  of  New  York  City  and  County,  General  Term.    April  8,  ISaS.) 

QiVTB  Inter  Vivos— Dblivert  op  Bank  Book— Evidence. 

H.  opened  an  accoimt  with  a  savings  bank  as  f oUows:  '*H.,  for  daughter 
Kate,"  afterwards  chaoging  it  to  "IL,  or  sinter  J.,"  so  that  J.  might  draw 
the  money.  H.  died.  The  bank  book  was  found  on  J.'s  death,  which  oc- 
curred about  a  week  later,  among  the  effects  of  E.,  another  sister,  with 
whom  J.  resided,  and  who  also  had  died  within  a  few  days.  Held,  to  war- 
rant a  findhig  of  the  delivery  of  the  bank  book  by  H.  to  J.,  and  that  J.'s 
administratrix  was  entitled  to  the  money.    19  N.  Y.  Siipp.  698,  affirmed. 

Api)eal  from  city  court,  general  term. 

Action  by  Margaret  Hannon,  administratrix  of  Jnlia  Barrett,  de- 
ceased, against  Jeremiah  Sheehan,  surviving  administrator  of  Han- 
nah Sheehan,  deceased,  originally  brought  against  the  Emigrant 
Industrial  Savings  Bank  to  recover  the  money  due  on  account  stand- 
ing in  the  name  of  "Hannah  Sheehan,  or  sister,  Julia  Barrett.^'  The 
fund  being  claimed  by  the  administratrix  of  Hannah  Sheehan,  she 
was  substituted  in  place  of  the  bank  as  defendant.  From  a  judg- 
ment of  the  general  term  of  the  city  court  (19  N.  T  Supp.  698)  af- 
firming a  judgment  in  favor  of  plaintiff,  defendant  apx>eals.  Af- 
firmed. 

Ai^ued  before  DALY,  C.  J.,  and  BISOHOFF  and  PRYOE,  JJ. 

Richard  A  Springs,  for  appellant 

To  establish  a  gift  causa  mortis  or  a  gift  inter  vivos  the  law  requires  clear, 
<;onvinclng,  strong,  and  satisfactory  evidence.  It  will  not  presume  in  its  fa- 
vor. Devlin  v.  Bank,  125  N.  Y.  756,  26  N.  E.  Rep.  744;  Grey  v.  Grey,  47  N. 
Y'.  552.  "Gifts  causa  mortis  should  be  sustained  by  the  most  satisfactory  tes- 
timony, or  the  door  will  be  opened  widely  for  fraud  and  imposition.  Pos- 
sesedon  does  not  prove  delivery  when  the  claimant  has  had  opportunity  of 
obtaining  possession  wrongfully."  Kenney  v.  Public  Administrator,  2  Bradf. 
Sur.  321.  To  constitute  a  gift  inter  vivos  there  must  be  an  expression  of 
Intention  to  make  a  gift,  and  an  actual  delivery  to  donee.  In  re  Estate  of 
St*>Tens,  2  Redf.  Sur.  265.  "A  savings  bank  deposit  by  an  intestate  in  his 
ovna  name  and  that  of  his  wife,  and  entered  thus,  *Richard  or  Kate  Ward,* 
where  she  has  never  had  possession  of  the  pass  book  during  his  life,  is  pre- 
sumptively his  property  exclusively."    In  re  Ward,  2  Redf.  Sur.  251. 

Michael  F.  Goldrick,  for  respondent. 

DALY,  C.  J.  The  account  with  the  bank  standing  in  the  name 
of  *'Hannah  Sheehan,  or  sister,  jfulia  Barrett,"  the  bank  agreed  to 
pay  to  either  depositor  on  production  of  the  pass  book,  and  the  per- 
sonal representatives  of  either  had  the  right  to  draw  the/mpne^j 
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The  plaintiff  has  i)ossession  of  the  bank  book,  and,  if  the  qnestion 
was  simplj  as  to  the  custody  of  the  book,  or  the  right  to  draw  the 
money,  the  plaintiff  would  have  the  right  both  to  book  and  money. 
Smith's  Estate,  17  Abb.  K  C.  78.  But  the  plaintiff  alleges  that  Han- 
nah Sheehan,  before  her  death,  delivered  to  Julia  Barrett  the  bank 
book,  together  with  all  her  right,  title,  aijd  interest  in  and  to  the 
moneys  deposited,  and  interest  thereon.  The  answer  denies  this 
allegation,  and  sets  up  title  in  Hannah  Sheehan  to  the  money&  It 
was  necessary,  therefore,  for  the  plaintiff  to  sustain  by  proof  the 
allegation  of  the  transfer  of  the  fund  from  Hannah  to  Julia  during 
their  lifetime.  It  was  shown  that  the  account  was  oi)ened  on  July 
20,  1882,  in  the  name  of  '^Hannah  Sheehan,  for  daughtar,  Kate  A." 
That  on  February  11,  1887,  Hannah  called  at  the  bank,  and  gave  a 
written  direction  as  follows:  "Erase  the  name  of  my  daughter,  Ksite 
A.,  and  add  the  name  of  my  sister,  Julia  Barrett,  so  that  she  can 
draw  the  money."  That  the  deposit,  with  interest,  then  amounted 
to  (534.06.  That  deposits  were  subsequently  made,  but  by  whom 
does  not  appear,  until  the  credit  amounted  to  (858.93,  at  which 
amount  it  stood  until  the  death  of  Hannah,  which  took  place  on  Jan- 
uary 22, 1890.  She  left  a  husband,  Benjamin,  who,  with  the  defend- 
ant, Jeremiah,  were  duly  api)ointed  her  administrators.  Benjamin 
died  before  the  conmiencement  of  the  action.  Julia  Barrett  survived 
Mrs.  Sheehan  but  eight  days,  dying  on  February  1,  1890.  She  had 
been  living  in  110th  street,  with  a  third  sister,  Ellen  Barrett,  and, 
after  her  death  Ellen  went  to  live  at  the  house  of  a  Mrs.  Foley, 
where  she  died  within  five  days  of  Julia,  viz.  on  February  6,  1890. 
This  bank  book,  with  two  others,  was  in  possession  of  Ellen  when  she 
went  to  Mrs.  Foley's,  and  was  delivered  by  her  to  Mrs.  Foley  before 
her  death,  with  the  statement  that  aU  she  owned,  together  with 
what  her  sister  who  died  had  left,  she  would  like  to  go  to  her  sister 
in  Ireland.  Mrs.  Foley  gave  the  books  to  a  nephew  of  the  deceased, 
who  delivered  them  to  his  mother,  Margaret  Hannon,  (a  fourth  sis- 
ter,) who  qualified  as  executrix  of  Julia  Barrett,  and  is  the  plaintiff 
in  this  action.  The  other  two  bank  books  were  in  the  names  of 
Ellen  Barrett  and  Julia  Barrett,  resj)ectively. 

Upon  this  meager  evidence  the  trial  court  was  required  to  decide 
to  whom  the  money  deposited  in  the  name  "Hannah  Sheehan,  or 
sister,  Julia  Barrett,"  belonged  at  the  conmiencement  of  the  action. 
It  was  some  proof  of  a  gift  of  the  deposit  by  Hannah  to  Julia  that 
she  directed  an  alteration  of  the  title  of  her  account  so  as  to  erase 
the  name  of  her  daughter,  and  substitute  the  name  of  her  sister, 
Julia,  to  enable  the  latter,  as  she  declared,  to  draw  the  money.  The 
evidence  also  warranted  a  finding  that  the  pass  book  had  been  trans- 
ferred to  Julia  by  Hannah,  for  it  was  found  in  the  possession  of 
Ellen,  who  lived  with  Julia  when  the  latter  died;  and  so  it  could 
fairly  be  presumed  that  Julia  had  possession  of  the  book.  Her  pos- 
session is  evidence  of  ownership.  Greenl.  Ev.  §  34.  It  is  not  shown 
that  Julia  had  access  to  the  effects  of  Hannah  when  the  latter  died, 
(as  was  the  case  with  Ellen  when  Julia  died,)  so  that  the  inference 
of  lawful  p'ossession  in  Julia  is  not'negatived,  as  in  Grey  v.  Grey,  47 
N.  Y.  552.  As  Hannah  had  formerly  invested  her  with  the  right  to 
draw  the  money,  it  is  a  reasonable  inference  from  her  possession  of 
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the  book  that  Hannah  had  given  her  that  also.  The  intent  to  give 
the  money  and  a  deliver}^  to  make  the  gift  effectual  were  thus  pres- 
ent, and  satisfy  the  requirements  of  law.  Schluter  v.  Bank,  117  N. 
Y.  127,  22  N.  E.  Rep.  572,  The  transfer  of  the  account  by  Hannah 
to  her  own  and  Julia's  names  was  a  gift  of  some  kind  to  Julia,  and 
hep  rights  do  not  rest  solely  on  the  delivery  of  the  book,  (Mack  v. 
Bank,  50  Hun,  477,  3  N.  Y.  Supp.  441 ;)  but,  as  she  already  had  the 
right  to  draw  the  money,  the  i^ssession  of  the  book  gave  her  com- 
plete power  to  draw  it  out  for  herself,  and  the  finding  in  her  favor 
is  sustained  by  the  evidence,  (page  479,  50  Hun,  and  page  442,  3  N. 
Y.  Supp.)  A  gift  of  the  pass  book  alone  would  vest  the  title  to  the 
fund  in  the  donee.  Penfleld  v.  Thayer,  2  E.  D.  Smith,  305.  None 
of  the  authorities  cited  by  appellant  conflict  with  these  views,  and 
we  cannot  say  that  tiie  court  erred  in  its  findings,  or  that  they  were 
against  the  weight  of  evidence,  or  that  the  proofs  preponderate  in 
favor  of  a  contrary  result,  and  so  the  judgment  must  be  affirmed. 


RAINSFORD  v.  TEMPLE. 
(Common  Pleas  of  New  York  City  and  County,  General  Term.    April  10, 1893.) 

BUFPLBMENTARY  PROCEEDINGS— ReSTRAINIHG  TRANSFERS. 

Under  Code  Civil  Proc.  §  2451,  providing  for  the  issuance  of  an  Injunc- 
tion order  restraining  any  person  from  "making  or  suffering  any  transfer 
or  other  disposition  of  or  interference  with  the  i)roperty  of  the  Judgment 
debtor,  or  the  property  or  debt  concerning  which  any  person  is  required 
to  attend  and  be  examined,  until  further  direction  in  the  premises,"  ap- 
pUes  only  to  property  or  debts  in  ei^tence  at  the  time  of  the  issuance  of 
the  order,  and  any  property  subsequently  acquired  may  be  disposed  of 
while  the  order  is  in  force. 

Appeal  from  city  court,  general  term. 

Action  by  Bosa  E.  Rainsford  against  Thomas  J.  Temple.  From 
an  order  of  the  general  term  of  the  city  court  (21  N.  Y.  Supp.  1039) 
affirming  an  order  of  the  sj)ecial  term  adjudging  defendant  guilty  of 
contempt  in  disobeying  the  injunction  contained  in  an  order  for  his 
examination  in  supplementary  proceedings,  he  appeals.    Modified. 

Argued  before  DALY,  C.  J.,  and  BISCHOFP  and  PRYOR,  JJ. 

James  H.  Averill,  for  appellant. 

Porster  &  Speir,  (Henry  A  Forster,  of  counsel,)  for  respondent. 

DALY,  0.  J.  This  appeal  brings  up  the  question  whether  a  judg- 
ment debtor,  who  has  been  served  with  an  injunction  order  in  sup- 
plementary proceedings,  may  dispose  of  subsequently  acquired  prop- 
erty while  the  injunction  order  is  in  force.  It  is  not  claimed  that 
the  money  received  by  the  defendant  after  the  service  of  the  order 
had  been  previously  earned  by  him,  but  the  decision  is  sought  to  be 
upheld  on  the  broad  ground  that  after  the  service  of  the  ordinary  in- 
junction in  supplementary  proceedings  the  judgment  debtor  can 
make  no  disposition  of  money  subsequently  earned  or  borrowed  or 
received  as  agent,  while  the  injunction  remains  in  force.  This  con- 
tention is  made  for  the  first  time.  It  has  been  invariably  held  that 
the  injunction  relates  only  to  property  of  the  judgment  debtor  exist- 
ing at  the  time  of  the  service  of  the  order.    See  cases  cited  under  ^c-j 
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tions  2447  and  2457  of  the  Code  of  Ciyil  Procedure.  The  difference 
in  the  language  of  the  enactments  of  the  former  Code  (section  298) 
and  the  Code  of  Civil  Procedure  (section  2451)  has  not,  so  far  as  our 
attention  has  been  called  to  any  case,  been  held  to  authorize  an  in- 
junction against  the  disposition  of  property  not  in  existence  when 
the  order  is  made.  On  the  contrary,  the  city  court,  in  a  case  arising 
under  the  present  Code,  has  decided  that  the  injunction  does  not 
extend  to  property  acquired  or  money  earned  after  the  date  of  the 
order  in  supplementary  proceedings.  Sandford  v.  Goodwin,  20  Civil 
Proc.  E.  27G,  note.  The  case  of  Newell  v.  Cutler,  19  Hun,  74,  cited 
to  sustain  the  decision  appealed  from,  was  plainly  that  of  a  judgment 
debtor  using  wages  earned  before  the  order  was  served,  but  collected 
afterwards, — a  case  in  harmony  with  the  current  of  decisions  which 
held  such  earnings  subject  to  the  order.    The  former  Code  provided: 

'*The  judge  may  also  by  order  forbid  a  transfer  or  other  disposition  of  the 
property  of  the  judgment  debtor,  not  exempt  from  execution,  and  any  inta- 
ference  tlierewlth." 

The  present  Code  provides: 

"The  judge  ♦  ♦  ♦  may  make  an  injunction  order,  restraining  any  person 
or  corporation,  whether  a  party  or  not  a  party  to  the  special  proceeding,  from 
making  or  eniffering  any  transfer  or  other  disposition  of  or  Interference  witli 
the  property  of  the  judgment  debtor  <Mr  the  property  or  debt  concemiBig 
wMch  any  person  is  required  to  attend  and  be  examined,  untU  further  direc- 
tion in  the  premises." 

It  is  contended,  under  the  latter  provision,  that  the.  authority  to 
restrain  the  transfer  of  the  property  or  debt  concerning  which  any 
person  is  required  to  attend  and  be  examined  is  Intended  to  cover 
after-acquired  property.  The  words  fail  to  convey  such  meaning. 
They  rather  seem  to  have  reference  to  specific  property  or  debts  then 
in  existence,  and  not  such  as  may  be  created  after  the  order.  It  is 
claimed,  however,  in  support  of  the  order,  that  the  case  shows  that 
the  judgment  debtor  dJBposed  of  a  certain  balance  which  stood  tc 
his  credit  in  the  bank  at  the  time  the  order  was  served  upon  him, 
April  6,  1892.  This  balance  was  f  51.30.  But  there  w«^  outstand- 
ing at  the  time  of  the  service  of  the  order  two  of  his  checks,  previ- 
ously drawn,  in  March,  aggregating  J40.  There  is  nothing  to  show 
that  the  judgment  debtor  knew  that  these  checks  had  not  been  pre- 
sented by  April  8th,  on  which  day  he  deposited  $50  (earned  subse- 
quent to  the  service  of  the  order)  and  drew  out  (42.50.  It  is  not 
contradicted  that  this  draft  was  upon  the  last  deposit,  and  was  not 
an  attempt  to  appropriate  the  $51.30  left  in  the  bank  to  meet  the 
checks  previously  drawn,  and  so  no  charge  of  contempt  can  be 
maintained  on  that  account  There  was  left,  however,  a  small  bal- 
ance of  f  11.30  unappropriated  by  previous  checks,  which  was  subject 
to  the  injunction  order,  and  which  he  subsequently  drew  out,  in  dis- 
obedience to  it  This  was  the  extent  of  the  contempt,  and  the  order 
finding  him  guilty  of  disposing  of  $778.60,  and  fining  him  that  sum, 
Is  erroneous,  and  must  be  modified. 

Order  appealed  from  modified  by  reducing  the  fine  to  $11.30  and 
coats  of  supplementary  proceedings,  and,  as  so  modified,  affirmed, 
without  costs  of  appeal  in  this  court  or  in  the  city  court  to  either 
party.    All  concur. 
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FAREIRA  y.  SMITH. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    April  S,  1883.) 

1.  Parol  Evidencb — To  Explain  Receipt. 

Defendant  signed  the  following  writing:  "Received  from  [plaintiff,]  aa  a 
loan,  $1,000,  to  be  returned  Jan.  1st,  1891."  Hdd,  that  such  writing  was  a 
mere  receipt  for  the  money,  and,  in  an  action  to  recover  the  same  as  a 
loan  made  to  defendant,  parol  evidence  was  admissible  to  show  that  the 
loan  was  not  to  defendant,  but  to  a  third  person. 
9l  Same— To  Explain  Promissory  Note. 

Viewing  tlie  instrument  as  a  promissory  note,  parol  evidence  Is^everthe- 
less  admissible,  as  between  the  parties  and  their  privieB  with  notice,  to 
Bhow  a  failure  of  consideration. 
8.  Trial— Refusal  to  Permit  Counsel  to  Sum  up. 

The  trial  court  has  no  right  to  deny  counsel  for  one  of  the  parties  an 
opportunity  to  sum  up  the  case  to  the  Jury  on  the  ground  that  the  issue 
la  too  plain  for  argument    Per  Pryor,  J. 

Appeal  from  city  court,  general  term. 

Action  by  !Mary  Barker  Fareira  against  Roderick  H.  Smith  for 
money  alleged  to  have  been  loaned  by  plaintiff  to  defendant.  The 
d^enses  were  a  general  denial,  and  that  the  loan  was  not  made 
to  defendant,  bnt  to  a  third  person,  through  defendant  as  the 
medium.  From  a  judgment  of  the  general  term  of  the  city  court 
aflfirming  a  judgment  of  the  trial  term  on  a  verdict  in  plaintiffs 
favor,  and  from  an  order  denying  defendant's  motion  for  a  new  trial 
on  the  minutes,  defendant  appeals.    Reversed. 

Argued  before  BISCHOFF  and  PRYOR.  JJ. 

8trong,  Harmon  &  Mathewson,  (Theron  GF.  Strong,  of  ooonsel,) 
for  apx)ellant 

Adolph  L.  Sanger,  for  respondent 

BISCHOFF,  J.    To  substantiate  her  claim  of  a  loan  to  defendant, 

plaintiff  gave  in  evidence  the  following  instrument: 

"American  Loan  &  Trust  Ck>.t 

"Registrar  of  Certificates. 

••New  York  Stock  Trust 

"6  WaU  Street 

•Trustees:     Roderick  H.  Smith,  Manager.     Geo.  Gondlt  Smith,  Secretary. 

George  F.  Shaver. 

"New  York,  Dec.  10, 189a 
••Received  from  Mrs.  M.  Barker  Fareira,  as  a  loan,  one  thousand  dollars,  to 
be  returned  Jan.  Isrt,  1891. 

••Roderick  H.  Smith." 

— ^And  the  trial  court  excluded  oral  evidence  offered  by  defendant 
which  tended  to  show  that  the  sum  mentioned  was  never  received 
by  him,  and  was  in  fact  loaned  to  the  New  York  Stock  Trust,  on 
the  ground  that  the  evidence  excluded  varied  the  legal  effect  of  a 
written  instrument,  to  which  defendant's  counsel  duly  excepted. 

The  exception  was  well  taken,  and  liie  judgment  and  order  ap- 
pealed from  should  therefore  be  reversed.  In  De  Lavallette  v. 
Wendt,  75  N.  Y.  579,  the  instrument  was  as  follows;    "New  York, 
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November  3,  66.  f 500.  Beceived  from  D.  M.  Peyser  five  hundi*ed 
dollars.  Due  on  demand."  It  was  held  that  the  instrument  did 
not  sufficiently  name  a  payee,  bearer  or  otherwise;  that  the  effect 
of  the  omission  was  to  render  the  instrument  a  mere  receipt  of 
the  payment  of  money,  and  as  such  open  to  explanation  by  parol 
evidence,  Edw.  Bills,  ♦131;  Trust  CJo.  v.  Whiton,  97  N.  Y.  172.  As 
the  instrument  in  the  case  at  bar  is  essentially  identical,  except  as 
to  the  time  of  payment,  with  the  one  in  De  Lavallette  v.  Wendt, 
there  is  no  escape  from  the  conclusion  that  the  court  below  erred 
in  excli^ing  the  evidence  referred  to. 

Waiving  the  defect,  however,  and  viewing  the  instrument  suf- 
ficient for  the  purposes  of  a  promissory  note,  it  was  nevertheless 
competent,  as  between  the  parties  and  their  privies  with  notice,  to 
show  a  failure  of  consideration,  and  this  by  parol  evidence,  1  ]^ce, 
Ev.  p.  274;  2  Rice,  Ev.  p.  1137;  Rand.  Com.  Paper,  §  565;  Book- 
staver  v.  Jayne,  60  N.  Y.  146;  Isaacs  v.  Jacobs,  (Com.  PL  N.  Y.)  8^ 
N.  Y.  Supp.  344;  Bank  v.  Wood,  (Com.  PI.  N.  Y.)  20  N.  Y.  Supp. 
640;  Juilliard  v.  Chaffee,  92  N.  Y.  529,  535.  That  an  instrument 
recites  the  receipt  of  a  consideration,  at  most,  clothes  it  with  the 
dual  character  of  contract  and  receipt  As  the  latter,  it  is  but 
prima  facie  evidence  of  the  fact,  and  open  to  rebuttal  by  oral  proof. 
Meyer  v.  Peck,  28  N.  Y.  590;  Abbe  v.  Eaton,  51  N.  Y.  410;  Van  Etten 
V.  Newton,  (Com.  PL  N.  Y.)  6  N.  Y.  Supp.  531,  7  N.  Y.  Supp.  663, 
and  8  N.  Y.  Supp.  478. 

Other  exceptions  of  gravity  appear  in  the  record,  but,  as  the  one 
discussed  requires  reversal,  we  refrain  from  specially  noticing  those 
remaining,  as  the  alleged  error  thereby  presented  may  not  again  oc- 
cur. Judgment  and  order  reversed,  and  new  trial  ordered,  with  the 
costs  of  this  appeal  to  the  appellant,  to  abide  the  event 

PRYOR,  J.,  (concurring.)  On  perusal  of  the  record  the  inference 
is  unavoidable  that  the  court  declined  to  permit  counsel  for  the 
defendant  to  sum  up  to  the  jury  on  the  issue  submitted  to  their  de- 
termination. After  passing  upon  a  motion  by  plaintiff's  counsel 
for  the  direction  of  a  verdict,  the  court  immediately  proceeded  to 
charge  the  jury;  and  at  the  earliest  moment  possible,  without  an 
indecent  interruption,  counsel  for  defendant  asked,  **Are  we  not 
to  have  an  opportunity  to  sum  up  the  case?"  to  which  the  court 
responded,  **No  summing  up  was  necessary,  ♦  •  •  inasmuch 
ad  there  was  but  one  simple  question  of  fact  for  the  iury.**  Be  the 
issue  simple  or  complex,  counsel  have  a  legal  right  to  be  heard 
upon  it  before  the  jury.  If  the  court  may  deny  the  privilege  upon 
the  assumption  that  the  case  is  too  plain  for  argument,  then  the 
exercise  of  the  privilege  stands,  not  upon  the  legal  right,  but  upon 
the  misconception  or  caprice  or  arbitrary  volition  of  the  court 
To  this  proposition  I  cannot  assent  The  dictum  in  its  supjwrt 
(People  V.  Cook,  8  N.  Y.  67,  77)  is  of  no  authority,  and  is  repugnant 
alike  to  the  rights  of  litigants  and  the  duty  of  counsel,  (2  Rum.  Pr, 
304;  Douglass  v.  Hill,  29  Kan.  527,  per  Brewer,  J.;  Garrison  v.  Wil- 
coxon,  11  Ga.  154.)  Upon  this  ground  I  concur  in  the  reversal  of 
the  judgment 
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DE  CERNBA  v.  OORNBLL  et  aL 

<Gommon  Pleas  of  New  York  City  and  County,  General  Term.    April  8,  ISOS.) 

1.  Custom  and  Usage— Evidence. 

In  an  action  for  damages  for  breach  of  a  contract  to  furnish  a  certain 
number  of  reams  of  paper,  of  a  certain  size,  at  a  fixed  price,  evidence 
of  a  custom  of  trade  to  use  a  smaller  size  of  paper  as  a  basis  from  which  to 
calculate  the  cost  of  larger  sizes,  the  price  of  which  smaller  size,  it  was 
alleged,  became  Inserted  in  the  contract  as  the  price  of  the  larger  size, 
was  admissible  to  show  that  plaintiff  acted  fraudulently  in  inserting  in 
the  contract  the  price  of  the  smaller  size  in  place  of  the  proper  price,  cal- 
culated from  that  as  a  basis,  of  the  larger  size,  called  for  by  the  contract 

%,  fitAiis— Knowledge  of  Custom. 

The  fact  that  plaintiff  had  been  engaged  in  the  paper  business  for  a  num- 
ber of  years  preceding  the  execution  of  the  contract  In  quesaon,  estao- 
lished  presumptively,  at  least,  his  knowledge  of  any  well-known  and 
preval&t  custom  In  that  trade,  and  his  denial  of  such  knowledge,  behig 
that  of  a  party  in  interest,  was  not  concludLye. 

&  Fraud— Terms  of  Contract— Evidence. 

Plaintiff  admitted  that,  at  the  time  of  the  execution  of  the  contract, 
he  knew  that  the  actual  cost  at  the  mill  of  paper  of  the  size  therein 
described  was  over  19  cents  per  ream,— the  price  named  in  the  contract,— 
and  he  believed  it  was  over  30  cents,  and  defendant's  agent  testified  that 
at  no  time  during  the  interview  with  plaintiff  which  culminated  in  the  ex- 
ecution of  the  contract  was  the  size  of  paper  that  was  put  in  the  contract 
mentioned;  that  plaintiff  drafted  the  proposed  contract  in  an  adjoining 
room;  and  that  witness  Indorsed  defendant's  acceptance  thereon  without 
reading  it,  under  pressure  of  plaintiff's  extreme  urgency  for  celerity  in 
the  shipment  of  the  paper.  The  agent's  testimony  also  developed  the 
fact  of  the  usage  contended  for.  Held^  that  the  evidence  was  sufficient 
to  have  Justified  a  finding  that  the  execution  of  the  contract  by  defend- 
ant's agent  was  the  result  of  deception  practiced  by  plaintiff. 

Api)eal  from  city  court,  general  term. 

Action  by  Albert  de  Cemea  against  Russell  R  Ck)mell  and  The- 
odore H.  Ward  to  recover  damages  for  defendants'  refusal  to  per- 
form a  contract,  in  writing,  for  the  sale  and  delivery  of  pai)er; 
the  alleged  damages  being  the  diflPerence  between  the  agreed  price, 
and  the  amonnt  paid  by  the  vendee,  in  open  market,  for  paper  of  like 
quantity  and  quality.  From  a  judgment  of  the  general  term  of  the 
city  court,  (20  N.  Y.  Supp.  895,)  which  affirmed  a  judgment  for 
plaintifiF  entered  upon  a  verdict  directed  by  the  trial  court,  defend- 
ants appeal    Reversed. 

Argued  before  BOOKSTAVER,  P.  J.,  and  BISCHOFF  and 
PRYOR,  JJ. 

Reeves  &  Todd,  (Alfred  G.  Reeves  and  Gteorge  Q.  Beattys,  of 
counsel,)  for  appellants. 

Edward  Wells,  Jr.,  for  respondent 

BISCHOFF,  J.  Plaintiff  sought  to  recover  damages  alleged  to 
have  accrued  to  him  from  defendants'  breach  of  a  contract,  in 
writing,  whereby  they  bound  themselves  to  sell  and  deliver  to 
him  1,000  reams  of  baker's  light  straw  paper,  20x30,  16  pounds  to 
400  sheets,  at  19  cents  i)er  ream.  The  defense  was  tha^  by  gen- 
eral usage  in  the  paper  trade,  a  ream  15x20  is  accepted  as  of  stand- 
ard size,  and  which  size  serves  as  the  common  multiple  for  cal- 
culating the  cost  of  a  ream  of  different  size,  and  that,  in  Quoting 
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tbe  oo0t  of  papor  for  the  pnrpoiei  of  purchase  and  sale,  reference  is 
invariably  had  to  this  common  mol^ple;  that  with  knowledge  of 
the  fact  of  this  usage,  and  of  the  further  fact  that,  in  offering  to 
supply  plaintiff  with  the  paper  described  in  the  contract  at  19 
cents  per  ream,  defendants'  agent  referred  to  the  cost  of  a  ream 
of  standard  size,  plaintiff,  in  reducing  the  terms  of  the  oral  agree- 
ment to  writing,  fraudulently  stated  the  cost  -p&c  ream  of  x>aper 
of  the  size  therein  described  to  be  19  cents,  and  that  defend- 
ants' agent,  without  reading  the  proposed  contract,  executed  it, 
believing  it  to  state  the  terms  of  ihe  oral  agreement  correctly. 

Unquestionably,  the  facts  pleaded  as  a  defense  in  this  action,  if 
sufficiently  established  on  the  trial,  would  have  afforded  ample 
ground  for  rescission  of  the  contract  in  equity,  in  an  action  for 
that  purpose,  and  would  have  constituted  a  good  defense  to  an  ac- 
tion in  equity  brought  to  enforce  a  contract  which  was  entered 
into  under  like  circumstances,  l^e  rule  which  refuses  relief  for 
neglect  or  omission  to  read  a  contract,  before  it  is  executed,  to  a 
party  thereto,  though  it  appears  that  he  executed  the  contract 
under  a  mistake  of  fact  or  misapprehension  respecting  its  terms, 
applies  where  the  other  of  the  contracting  parties  intended  to  make 
the  contract  as  it  was  executed,  and  was  himself  free  from  any 
fault  by  which  the  party  seeking  relief  was  misled  or  deceived, 
but  does  not  extend  to  the  case  where  the  party  insisting  ui>on  the 
contract  as  it  was  executed  cannot  be  injured  by  the  granting  of 
relief  to  the  other,  or  where  the  denial  of  relief  to  the  party  misled 
will  enable  the  other  to  retain  an  unconscionable  advantage,  which 
was  secured  by  the  perpetration  of  a  fraud,  or  the  practice  of  an 
imposition  or  deceit,  at  the  time  of  the  execution  of  the  contract 
Paisley  v.  Casey,  (Ck)m.  PL  N.  Y.)  18  N.  Y,  Supp.  102;  Fulton  v.  In- 
surance Oo.,  (Com.  PL  N.  Y.)  19  N.  Y.  Supp.  660.  True,  the  court 
below,  being  without  the  powers  of  a  court  of  equity,  could  not 
award  defendants  affirmative  equitable  relief;  but  by  express  pro- 
vision of  the  Code  of  Civil  Procedure,  (section  507,)  defendants  were 
enabled  to  avail  themselves  of  the  same  defenses  which  they  might 
have  interposed  had  this  action  been  brought  in  a  court  of  equita- 
ble  jurisdiction.  Evidence  of  the  fact  of  the  usage  above  mentioned 
was  therefore  competent,  and  material  to  the  defense,  and  its  ex- 
clusion by  the  trial  court,  under  plaintiffs  objection,  eri-or. 

Again,  it  was  error  for  the  trial  court  to  direct  a  verdict  for 
plaintiff,  against  defendants'  objection,  and  against  the  request 
of  their  counsel  that  the  question  of  fraud  be  submitted  to  the  jury. 
It  appeared  from  plaintiff's  own  testimony  that  he  had  been  en- 
gaged in  the  paper  trade  for  a  number  of  years  immediately  pre- 
ceding the  execution  of  the  contract  in  question,  and  this  fact  pre- 
sumptively, at  least,  established  his  knowledge  of  any  well-known 
and  prevalent  custom  or  usage  in  that  particular  trade.  Harris  v.  Tum- 
brid^^e,  83  K  Y.  92;  Dickinson  v.  Poughkeepsie,  75  N.  Y.  65;  Walls 
V.  Bailey,  49  N.  Y.  464;  2  Rice,  Ev.  p.  906,  etc.  His  denial  of  any 
such  knowledge  was  that  of  a  party  in  interest,  and  so  not  con- 
clusive. Elwood  V.  Telegraph  Co.,  45  N.  Y.  549;  Kavanagh  v.  Wfl- 
son,  70  X.  Y.  179;  Gildersleeve  v.  Landon,  73  N.  Y.  610;  Railroad 
Co.  V.  Strong,  75  N.  Y.  592;  Koehler  v.  Adler,  78  N.  Y.  291;  Wohlf- 
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ahrt  V.  Beckert,  92  N.  Y.  497;  Munoz  r.  WHson,  111  N.  T.  308,  18 
N.  E.  K^.  855;  Bank  v.  Diefendorf,  123  N.  Y.  191,  25  N.  E.  Rep.  402. 
He  admitted  tiiat,  at  the  time  of  the  execution  of  the  contract,  he 
knew  the  actual  cost  at  the  mill  for  paper  of  the  size  therein  de- 
scribed to  be  over  19  cents  per  ream,  and  beKcyed  it  was  over  30 
cents,  while  Arnold  (defendants'  agent)  testified  that  at  no  time 
during  the  interview  with  plaintiff  which  culminated  in  the  exe- 
cution of  the  contract  was  the  sixe  20x30  mentioned;  that  plaintiff 
himself  drafted  the  proposed  contract  in  an  adjoining  room;  and 
that  he  (the  witness)  indorsed  defendants'  acceptance  thereon,  with- 
out reading  it,  under  pressure  of  plaintiff's  extreme  urgency  for 
celerity  in  the  shipment  of  the  paper.  Arnold's  testimony,  fur- 
thermore, developed  the  fact  of  the  usage  contended  for.  These 
facts,  beyond  peradventure  of  doubt,  would  have  justified  a  finding 
that  the  execution  of  the  contract  by  defendants'  agent  was  the 
result  of  trick  and  deception  practiced  by  plaintiff.  The  court 
below  seems  to  have  disposed  of  the  case  under  a  mistaken  view 
that  evidence  of  the  usage  was  sought  to  be  introduced  on  defend- 
ants' behalf  to  vary  the  terms  of  the  contract,  and  so  excluded  it, 
on  application  of  the  familiar  rule  which  precludes  the  impairment 
of  the  legal  effect  of  a  written  instrument  by  parol  evidence;  but  it 
is  apparent  that  the  office  of  the  proffered  evidence  was  to  im- 
peach the  contract  for  fraud,  and  no  question  can  arise  respecting 
its  admissibility  for  that  purpose.  Browne,  Par.  Ev.  p.  67.  The 
judgment  of  the  general  and  trial  terms  of  the  court  below  should 
be  reversed,  and  a  new  trial  had,  with  the  costs  of  this  appeal  to 
the  appdlanta,  to  abide  the  event    All  concur. 


(8Hl8o.Rep.60.) 
PURDT  T.  MANHATTAN  EL.  BY.  GO.  et  al 

(Common  Pleas  of  New  Yoik  .City  and  Ooanty,  Qeneral  Tenn.    Mardi  f^ 

1893.) 

1.  Elbvatbd  Railroads— Ikjurt  to  Abutters. 

In  an  action  to  enjoin  the  maintenance  of  an  elevated  ralhroad  in  prox- 
imity to  plaintiff's  property,  it  is  error  to  find  that  the  sum  which  the 
company  may  pay  to  obviate  the  injunction  **8hould  not  be  greater  than 
a  sum  neces8ai7  to  compensate  plaintiff  for  the  perpetual  maintenance" 
of  the  structure,  "and  exclusive  of  the  damages  caused,  or  to  be  caused, 
by  the  running  of  trains  thereon,"  as  the  future  operation  of  the  road 
should  be  tal^en  into  account,  in  fixing  the  amount  of  damages  Bperb 
V.  Railway  Co.,  (N.  Y.  App.)  32  N.  B.  Rep.  1050,  foUowed. 

S.  Same — Proof  op  Benefits. 

In  such  action  it  is  error  to  admit  testimony  directly  to  the  fact  that 
benefits  are  conferred  by  the  proximity  of  the  railroad  to  plaintiff's  prop- 
erty. 

Appeal  from  special  term. 

Action  by  Elvira  Purdy  against  ihe  Manhattan  Elevated  Railway 
Company  and  the  Metrojwlitan  Elevated  Railway  Company  for  an 
injunction.  From  a  judgment  for  defendants,  plaintiff  appeals.  Re- 
versed. 

For  former  report,  see  13  N.  Y.  Supp.  295. 

Argued  before  PRYOB  and  QEEGERICH,  JJ.  ^  . 
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S.  G.  Adams,  for  appellant 

Davies,  Short  &  Townsend,  (A.  O.  Townsend,  of  counsel,)  for  re- 
spondents. 

PRYOR,  J.,  (orally.)  We  are  both  of  opinion,  without  hesitation, 
that  we  are  constrained  to  reverse  this  judgment.  We  see  among 
the  conclusions  of  law  that  the  learned  trial  judge  found: 

"Sixth.  The  sum  f^ed,  which  the  defendants  may  pjiy  in  order  to  obyiate 
the  injunction  herein,  should  not  be  greater  tha,n  a  sum  necessary  to  compen- 
sate plaintiff  for  the  perpetual  maintenance  of  the  defendants'  elevated  rail- 
road structure,  and  exdusiye  of  the  damages  caused,  or  to  be  caused,  by  the 
running  of  the  trains  thereon." 

During  the  recess  I  have  procured  the  report  of  the  Sperb  Case, 
as  it  appears  on  page  1051  of  32  N.  E.  Rep.  The  decision  is  in  these 
words: 

**The  passage  of  numerous  trains  at  short  intervals  over  the  elevated  stmc- 
ture  constitutes  on  inconsistent  and  excessive  street  tise,  and  to  that  extents 
defendants  have  taken,  and  wiU  hereafter  occupy,  part  of  plaintiff's  easement 
of  ligtit  and  air,  and  tliis  should  be  taken  into  account  in  fixing  the  amonni 
of  damages  to  be  paid  by  the  defendants  in  order  to  obviate  an  tnjnnctian.** 

Now,  the  learned  trial  judge  here  was  computing  the  amount  to 
be  fixed  as  the  condition  of  staying  or  obviating  an  injunction,  and 
he  says,  distinctly, — ^we  are  bound  to  take  his  word;  we  are  bound  to 
assume  tiiat  his  judgment  was  swayed  and  controlled  by  it, — he  says 
that,  in  estimating  that  sum,  he  made  no  account  whatever  of  the 
future  operation  of  the  road.  That  question  was  the  very  ques- 
tion, and  the  sole  question,  before  the  court  of  appeals  in  the  Sperb 
Case.  That  case  was  tried  before  a  referee,  and  he  was  requested 
to  make  the  following  finding,  which  he  refused: 

'*The  sum  fixed,  which  Ihe  defendants  may  pay  in  order  to  obviate  the  in- 
junction herein,  should  not  be  greater  than  a  sum  necessary  to  compensate 
the  plaintiff  for  the  perpetual  maintenance  of  the  defendants*  elevated  rail- 
road structure,  and  exclusive  of  the  damages  caused,  or  to  be  caused,  by 
the  running  of  the  trains  thereon." 

In  that  case  the  referee  refused  to  find  it.  In  this  case  the  court 
did  find  it,  in  totidem  verbis.  The  referee  having  refused  to  find 
it  in  the  Sperb  Case,  the  defendants  appealed  to  tbe  general  term, 
^nd  they  reversed  the  referee  because  he  refused  to  so  find.  The 
court  of  appeals  said  he  did  right  to  refuse  it;  and  upon  that  ground 
they  reversed  the  order  of  the  general  term,  and  affirmed  the  judg- 
ment on  the  report  of  the  referee.  Thus  the  very  point  was  adjudi- 
cated. 

But  there  is  another  ruling  here  that  we  conclude  to  be  fatal  error, 
and  that  is  the  admission  of  testimony  directly  to  the  fact  that  bene- 
fits were  conferred  by  the  proximity  of  this  railroad  to  the  plain- 
tiff's property.  Now,  the  Roberts  Case^  does,  if  not  expressly,  yet 
virtually,  adjudicate  that  such  evidence  is  incompetent.  What  the 
witness  should  have  done  in  this  case  was  to  have  testified  to  cir- 
.cumstances  showing  a  benefit,  but  not  directly  to  the  fact  of  benefit 
We  are  of  opinion  that  the  judgment  must  be  reversed,  and  a  new 
trial  ordered;  costs  to  abide  the  event. 

'28  N.  E.  Rep.  486. 
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STEINWAT  V.  STBINWAT  et  aL 

(Supreme  Court,  General  Term,  First  Department    April  14,  1893.) 

I.  «Pleadin^— Denial  of  Evidentiary  Facts. 

'   A  pai^  is  not  required  to  admit  or  deny  eyidence  set  out  in  a  pleading: 

Sl  Same— Ooupbllino  Reply. 

In  an  action  by  a  stocldiolder  against  a  corporation  and  an  individual 
to  compel  the  latter  to  pay  to  the  corporation  certain  profits  arising  from 
transactions  including  a  sale  by  him  to  the  corporation,  the  answer  alleged 
that  at  a  meeting  of  the  trustees  of  the  corporation,  at  which  plaintiff 
was  present,  and  made  no  objection,  the  offer  of  the  individual  to  sell  to 
the  corporation  was  unanimously  acc^ted,  and  such  action  ratified  by 
all  the  stockholders,  including  plaintiff.  Hdd,  that  plaintiff  should  be 
required  to  reply  to  these  allegations. 

Appeal  from  special  term,  New  York  county. 

Action  by  Henry  W,  T.  Steinway  against  William  Steinway  and 
Steinway  &  Sons  to  compel  William  Steinway  to  pay  the  corporation 
Steinway  &  Sons  certain  profits  arising  from  transactions  indnding 
a  sale  by  him  to  the  corporation.  From  an  order  denying  motion 
requiring  a  reply  to  new  matter  set  up  in  the  answer,  defendants 
appeaL    Modified. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  POLLETT, 
JJ. 

Geo.  W.  Cotterill,  for  appellants. 

Sullivan  &  Cromwell,  (Mr.  Curtis,  of  counsel,)  for  respondent. 

VAN  BRUNT,  P.  J.  This  action  was  brought,  praying  judgment 
that  the  defendant  William  Steinway  be  adjudged  to  pay  over  to  the 
defendant  Steinway  &  Sons  certain  profits  which  accrued  to  and 
were  received  by  him  from  certain  transactions  set  up  in  the  com- 
plaint, which  are  alleged  to  have  been  received  in  violation  of  the 
ri^ts  of  the  defendant  Steinway  &  Sons.  The  answer  denies  many 
of  the  allegations  contained  in  the  complaint,  and  sets  up  a  large 
amount  of  new  matter  by  way  of  defense;  and  a  motion  was  made 
to  compel  the  plaintiff  to  reply  to  this  new  matter,  which  motion  was 
denied,  and  from  the  order  thereupon  entered  this  appeal  is  taken. 

In  respect  to  a  large  part  of  the  matter  set  up  in  tiie  answer  by 
way  of  defense,  the  difficulty  in  compelling  a  reply  thereto  is  that  it 
consists  of  the  setting  forth  of  evidentiary  facts,  and  not  the  tender- 
ing of  an  issue  of  fact,  or  the  allegation  of  a  conclusion  of  fact;  and 
therefore  a  reply  should  not  be  compelled,  as  a  party  is  not  required 
to  admit  or  deny  evidence  set  out  in  a  pleading.  But  there  is  one 
defense  set  up  in  tiie  answer  which  does  seem  to  tender  an  issue  of 
fact,  and  in  respect  to  which  the  defendants  are  entitled  to  know 
whether  the  issue  tendered  is  to  be  admitted  or  denied,  and,  if  admit- 
ted, how  the  plaintiff  will  seek  to  avoid  the  legal  effect  of  the  ad- 
mission, so  that  the  defendants  shall  not  be  surprised  upon  the  trial; 
and  this  is  the  defense  contained  in  the  tenth  paragraph  of  the  an- 
swer. In  that  paragraph  it  is  alleged,  perhaps  more  in  detail  than 
is  consistent  with  good  pleading,  that  in  December,  1889,  at  a  meet^ 
v.22N.Y.s.no.9— 60 
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ing  of  the  board  of  trustees  of  Steinway  &  Sons,  at  which  the  plain- 
tiff was  present,  and  all  the  trastees  except  one,  who  was  then  in 
Europe,  the  defendant  William  Steinway  offered  in  writing  to  Stein- 
way &  Sons  the  business  established  in  Hamburg,  the  German  pat- 
ents, trade-marks,  good  will,  and  personal  proi)erty,  upon  certain 
tenns  therein  sj)ecified;  and  that  at  said  meeting  the  offer  of  said  de- 
fendant was  accepted  unanimously  in  the  presence  of  the  plaintiffy 
who  offered  no  opjwjsition,  and  that  said  written  offer  and  proceed- 
ings of  the  board  accepting  the  same  were  duly  entered  upon  de- 
fendant Steinway  &  Sons'  minutes,  and  that  such  action  of  the 
board  of  trustees  was  ratified  by  the  then  absent  trustee  ux)on  his 
return  from  Euroi)e;  and  that  at  said  meeting  all  of  the  capital  stock 
of  the  defendant  corjwration  was  duly  represented,  and  all  the  stock- 
holders ratified  the  acts  of  the  trustees,  including  tJie  plaintiff;  and 
that,  agreeably  to  said  offer  and  acceptance,  the  said  business,  per- 
sonal property,  and  good  will  were  turned  over  to  Steinway  A  Sons, 
who  have  ever  since  enjoyed  and  x>ossessed  the  sama  The  defend- 
ants are  entitled  to  know  whether  the  plaintiff  admits  or  denies 
these  allegations  In  respect  to  the  proceedings  which  resulted  in  a 
ratification  by  him  of  the  transfer  of  Ijiis  property  to  Hie  defendant 
Steinway  &  Sons;  and,  if  he  admits  the  facts,  how  he  proposes  to 
avoid  their  legal  effect^  which  matter  in  avoidance  it  may  be  impos- 
sible for  the  defendants  to  anticipate  or  be  prepared  for  if  they  have 
no  notice  of  its  nature  before  it  is  produced  upon  the  triaL  I  am 
of  the  opinion,  therefore,  that  the  order  should  be  modified  by  reqtdr- 
ing  plaintiff  to  reply  to  the  allegations  contained  in  said  tenlli  para- 
graph, and|  as  modified,  afSrmed,  without  costs.    All  concur. 


MARION  V.   FARNAN. 
(Supreme  Court,  Qeneral  Term,  Fifth  Dbpartmoit    April  U,  IfiOtL) 

1.  Pa&bi^t  asd  Child— OoicPBRBATioH  for  Sebvices. 

Where  perBons  live  together  as  members  of  the  same  ftimlly,  and  bear 
to  each  ottier  a  family  relation,  no  promise  to  pay  tor  services  randersd 
by  one  to  the  otili«r  will  be  implied;  and  no  action  wiU  he  mileas  ttie 
services  were  rendered  at  the  request  of  the  person  receiving  them 
under  a  promise  to  pay  therefor,  or  imder  such  drcnmstances  as  show 
that  the  party  receiving  them  expected  to  pay  and  the  other  to  receive 
pay  therefor,  or  that  the  services  were  rmdered  with  the  understAndim; 
between  the  parties  that  compensation  therefor  would  be  made  by  wilL 

Sl  8ahb — IirrBRENCB  of  Pbomisb  to  Pat. 

A  promise  to  pay  for  services  rendered  to  a  parent  by  an  adult  child, 
who  has  been  away  from  home,  established  a  business,  and  supported 
himself,  and  then  returns  on  the  request  of  the  parent,  will  be  mora 
readily  Inferred  than  where  the  child  has  continued  to  Uve  vrith  tifee 
parent  after  arriving  at  age,  and  has  never  had  any  other  home. 

H  8amb — Action  for  Services— Evidence. 

In  an  action  by  an  adult  child  for  services  rendered  to  her  deceased 
mother,  evidence  that  plaintiff  had  Ic^ft  home  and  engaged  in  businoss: 
that  the  mother,  who  was  an  Invalid,  loft  the  residence  of  one  of  her 
other  chUdren  with  the  expressed  intention  of  going  to  see  whether 
plaintifC  would  oome  and  live  with  her  at  her  homestead  and  ke^  booM 
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^fof'  hert  mtA  IMt  tltooojQtNr  idaftttiir  gaTe  Up  Mr  bnsUiefll,  and  US^eA  ^vUbo, 
her  fnoUu^  until  hoi;  death«'7warrauts.  th^  submission  to  the  jury  of  the  | 
q,ttcstion  whetlier  or  not  plaintiff  returned  to  her  i^other  and  commenoed 
liDusPkoepixig  at  her  r^qnest  '  ' 

4.  Same. 

IX-cljt rations  by  tiic  mother  showing  an  ftitention  to  eompensate 
plaintifl'  for  smch  services  otxt  of  the  prop«»rty  ^hich  she  Bhould  leave  at ! 
^her  death,,  folloiwed  by  a  vill,  sabse<iuently  reyoi^ed,  devising  to  plaintiff, 
onp  third  of  the  propci-t^',  warrant  the  subpiisslon  to  the  jury  of  the  ques? 
tion  whether  or  not  there  was  an  imderstandlng  between  the  parties  thai 
pTafntfff  should  be  coujpensated  for  her  services  by  will  or  otherwise. 

App^al'lroon  circuit  court,  Monroe  county. 

'  Action  by  JtAia  Marion  against  Qharles  Faman,  as  executor,  for 
services  rendered  to  defendant's:  testatrix  in  hier  lifetime.  From 
a  judgment  entered  on  a  nonsuit,  plaintiff  appeals.     Beyers^ 

Argued  befote  DWIG-HT,  P.  J.,  and  MAGOMBEB;  LEWIS,  and 
HAIGHT,  JJ. 

k  F.  Turkr  f w.  ajypeUant. 
.  Ji  A.  Stull;  for  reiapqndent..  '<'.,"' 

.    '  '   ■    ■  •  .       .  '  f 

BAI6HT,  J.  This  action  iras  brcru^t  to  recover  pay  to?  neaev- 
ioes  tendered,  etc.,  to  liie  defendant's  tet^tatrix  in  her  lifetime.  Hie- 
defense  was  that  the  services  were,  rendered  by  thfe  plaintiff  fort 
het'mothet',  as  A  ihember  of  her  family.  Ordinarily,  where  one 
perjson  rendei^  services  to  anotlier  aft  his  request,  the  law  win  imply; 
a  premise  to  pay  therefor  what  the  some'  i^  fsiirly  and  reasonably  > 
worth;  burt  between  pel^ons  living  together  > as  ! members  of  the 
same  flunUy,  bearing  towards  each  other  a  family  relajUon,  no 
promise  to  pay  will  be  impBed,  and  no  action  will  lie,  unless  the 
services  were  rendered  at  the  request  of  the  party  receiving  them 
rmder  a  promise  to  xiay  tbierefor,  or  under  such,  circtmistances  as 
i^ow  that  the  party  receiving  them  a)pected  to  pay,  and  the  oiiier 
to  receive  pay,  therefor,  or  that  the  services  were  render^  with. 
Ijie  understanding  between  the  paHles  that  compensation  therefor 
would  be  made  by  wilL  XJlrich  r.  Ukidh,  (N,  Y.  App.)  32  N.  K  Eep. 
606;  fimm  r:  Smith,  85  Htln,  276;  Robinson  v,  Eaynot,  28  N.  Y. 
4B4r*;  Shakespeare  v.  Markham,  10  Hun,  311--322;  Reynolds  v. 
Robinsoi^  64  N.  Y.  589;  Reid  v.  Farrar,  6  K  Y.  St.  Rep.  199^261; 
Wilsey  v.  Franklin,  (Sup.)  10  N.  Y.  Supp.  833.  Mary  Faman  died 
cm  the  20th  day  of  July,  1889,  the  owner  of  real  estate  in  Charlotte, 
of  thetalue  of  between  six  and  seven  thousand  dollars.  She  had 
been  an  Invalid  for  a  number  of  years;  kad  seven  children,  all  of 
whorm  had  left  home  and  were  supporting  thanselves.  The  plain- 
tift  had  become  of  age,  left  home,  learned  the  trade  of  dressmak- 
ing, and  in  1883  was  engaged  in  business  in  Rochester  for  herself.. 
The  testatrix  and  her  husband  had  broken  up  housekeeping,  and 
had  for  some  time  been  living  at  different  places  with  thdir  children. 
During  the  winters  of  1882  and  1883  the  testatrix  lived  with  her 
son  in  Pennsylvaiiia.  In  May,  1883,  she  return^  to  Ohiirlotte,  and 
with  the  plaintiff  commenced  beeping' hbuse;  herself ,' hei*  husband, 
and  file  plaintiff  compi^sing  the  fadiily.  .  Her  husband  was  aged,i 
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and  unable  to  do  anything  towards  thdr  support,  she  was  feeble  in 
health,  and  had  no  means  of  support  aside  from  her  real  estate, 
and  the*  plaintiff  by  her  work  in  dressmaking  chiefly  provided  them 
with  support,  doing  all  of  the  housework,  Including  the  washing, 
ironing,  cooking,  etc.  In  the  spring  of  1884  the  defendant  return^ 
home  at  the  request  of  the  plaintiff,  and  thereafter  continued  to 
live  in  the  family  and  assisted  in  the  support  of  his  parents.  In 
August,  1885,  the  plaintiff  was  married,  and  some  time  thereafter 
kept  house  with  her  husband  for  about  five  months,  after  which 
she  and  her  husband  returned  to  her  mother's  house,  and  there  con- 
tinued to  live  until  her  mother's  death,  in  1889,  doing  all  the  house- 
work, nursing  and  caring  for  her  mother,  as  she  had  previously 
done.  The  testatrix  first  made  a  will  about  the  year  1880,  in 
which  she  gave  the  use  of  her  real  estate  to  her  husband  during 
life,  and  upon  his  death  she  gave  the  same  to  her  children.  Dur- 
ing the  year  1885  she  made  another  will,  in  which  she  devised  one 
third  of  her  property  to  the  plaintiff  and  the  other  two  thirds  to 
the  defendant.  On  the  25th  day  of  March,  1889,  four  months  be- 
fore her  death,  she  made  her  last  will  and  testament,  which  has 
been  admitted  to  iHX)bate,  devising  all  bar  property  to  the  defend- 
ant. So  far  the  facts  appear  from  the  direct  testimony  of  the  wit- 
nesses, and  establish  that  the  services  were  rendered  by  the  plain- 
tiff for  her  mother  in  her  family. 

Were  such  services  performed  at  the  request  of  the  mother?  The 
plaintiff  is  not  a  competent  witness  as  to  any  personal  tranaactioii 
or  communication  had  in  reference  thereto  with  her  deceased 
mother.  As  we  have  seen,  in  May,  1883,  the  plaintiff  was  engaged 
in  her  business  of  dressmaking  in  the  city  (A  Bochester,  and  the 
mother  was  living  with  her  son  in  Pennsylvania.  Margaret  G. 
Farnan,  wife  of  the  son  with  whom  the  mother  was  living,  testified 
that  her  mother-in-law  talked  a  great  deal  with  her  al^ut  going 
home  to  commence  keeping  house  again,  and  often  asked  witness 
if  she  thought  Julia  (the  plaintiff)  would  come  and  live  with  her; 
and  when  she  got  ready  to  go  home  she  said  that  she  would  go 
home  and  see  if  Julia  would  come  home  and  stay  with  h«r;  that 
she  would  like  to  go  home  and  keep  house;  would  like  to  have 
Julia  come  home  and  stay  with  her;  she  felt  poorly,  and  did  not 
feel  able  to  do  anything  herself.  Mary  Tieman,  a  sister  of  the 
plaintiff  and  defendant,  testified  that  her  mother  told  her  that  she 
wanted  Julia  to  come  home;  that  she  would  go  to  housekeeping 
if  Julia  would  come  home  and  live  with  her;  that  she  expressed 
this  more  than  once,  and  was  always  speaking  about  wanting  Julia 
to  come  home;  that  she  left  and  went  home,  and  that  Julia  there- 
after left  Rochester,  went  home,  and  stayed  witb.  her  mother  until 
her  death,  excepting  a  few  months  that  she  was  keeping  house 
after  her  marriage.  From  this  evidence  it  api)eaps  that  the  tes- 
tatrix left  her  son's  residence  in  Pennsylvania  with  the  expressed 
intention  of  going  home  to  see  Julia,  to  see  if  she  would  oome  and 
stay  with  her  if  she  should  again  go  to  housekeeping.  It  also 
appears  that  she  returned  home  to  Charlotte  with  Julia,  and 
recommenced  housekeeping.     No  witness  was  present  and  heard 
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what  transpired  between  the  testatrix  and  Julia,  but  we  think 
from  the  testimony  the  jury  would  have  been  justified  in  drawing 
the  inference  that  the  plaintiff  returned  with  her  mother  and  com- 
menced housekeeping  at  her  request 

Was  it  understood  between  the  parties  that  the  plaintiff  should 
be  compensated  for  her  services  by  will  or  otherwise?  Upon  this 
lH*anch  of  the  case  much  evidence  was  taken,  to  which  we  shall  make 
but  slight  reference.  Sarah  McKee  testified  to  having  a  talk  with 
the  testatrix  in  reference  to  Julia,  and  heard  her  remark  that  she 
did  not  know  how  she  would  get  along  without  Julia;  that  Julia 
bad  bought  a  black  flannel  dress  for  her;  that  she  did  not  know  how 
she  would  do  without  her;  and  said  that  she  "would  never  lose  any- 
thing by  what  she  waB  doing  for  her."  Martha  Vayon  testified 
that  at  one  time  she  had  a  conversation  with  the  testatrix  in  which 
she  said  that  "Julia  and  Charlie  should  have  the  place.  She  said 
they  were  fixing  up  the  house;  Julia  bought  the  windows,  and 
Charlie  clapboarded  the  house,  and  they  painted  it;  and  they  two 
should  have  the  property  when  she  was  through  with  it;  that  she 
did  not  know  what  she  would  do  without  Charlie  and  Julia;  that 
her  husband  was  not  able  to  work."  Bosanna  AmlH*ose  also  testi- 
fied to  having  a  conversation  with  her,  in  July  or  August  after  Julia 
first  came  home;  that  Julia  was  making  a  dress  for  her,  when 
testatrix  came  in  and  conmienced  talking,  saying:  *^  know  who 
I  am  going  to  leave  my  property  to.  I  am  going  to  leave  it  to 
the  children  who  stay  at  home  and  work  and  suT>T>ort  me.  Julia 
has  come  home  to  stay  and  to  work,  and  I  would  like  to  have 
Charlie  come  home,  and,  if  he  comes  home  and  helps  Julia  support 
his  father  and  I,  at  my  death  all  I  have  got  is  theirs;  I  will  divide  it 
equally  between  them."  These  and  many  other  expressions  of 
like  character  appear,  some  of  which  were  made  in  the  presence 
of  Julia.  She  not  only  promised,  but  actually  made  her  wiQ  giv- 
ing Julia  one  third  of  her  estate.  These  acts  and  declarations 
indicate  quite  clearly  that  the  testatrix  at  that  time  intended  to 
compensate  Julia  for  her  services  out  of  the  property  which  she 
should  leave  at  h«r  decease,  and  they  may  have  induced  her  to 
remain  with  and  serve  her  mother,  expecting  the  compensation 
promised. 

An  examination  of  the  cases  to  which  we  have  referred  shows  that 
the  courts  make  a  distinction  between  case's  where  the  child  has 
become  of  age,  been  away  from  home,  established  a  business,  and 
snpp(M*ted  himself,  and  then  returns  upon  the  request  of  the  parent, 
and  one  where  the  child  has  continued  to  live  with  the  parent  after 
arriving  at  age,  and  has  never  had  any  other  home.  It  appears 
to  us  that  the  evidence  raises  a  question  for  the  jury,  and  that  the 
trial  court  erred  in  directing  a  nonsuit.  Judgment  should  be  re- 
versed, and  new  trial  granted,  with  costs  to  abide  event  All 
concur. 
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I       I>BN2fl£}'  V.  S-WBTT.  -    '  ■    •. 
(ISiipreme  Court,  General  'Term,  Fifth  Department     April  13, 1893.) 

L  PAlXNtrS  90B  lNyBnTI01K»-<LrAanjlTT  fda  BOTATyriBS. 

A  written  contniot  a«thoriBing  UoeoBe^  to  mannfaotare  a  patented 
article  for  on^  year  from  date  on  payment  oC  a,isgpfBclfied  royalt7f  gare  the 
licensees  the  option  of  continuing  tiie  contract  during  the  life  of  the  patent 
The  contract  was  continued  foi*  a  number  of  years  xmtil  18S'>,  ivhen  the 
patentee  refused  its  fm-ther  contimuanee  imder  the  old  terms^  Htld  that, 
notwithstanding  such  refusal,  the  lie^iseea,  who  contiBfied  to  manufacture 
articles  substantially  aimiVir  to.  the  patented  article,  ^otM  nc/t  repudiate 
liability  for  the  royalties  fixed  in  the  contract,  as  the  law  implies  a  prom- 
ise by  them  to  pay  the  royalty  fixed  in  the  contract  under  which  the  nae 
6f  the  patented  invention  originally  began. 

t.  Same. 

^€he  continunnce  by  the  licensees  in  manufabtcsring  machioies  covered  by 
the  patent,  and  the  failure  of  the  patentee  to  tdke  any  stepa  te  prevent  it 
operate  as  a  continuance  of  the  original  contract,  notwithstanding  sotie« 
by  the  patentee  that  all  negotiations  for  a  further  extension  of  the  con- 
tract are  at  an  end. 

8.  Same  —  Identity  op  Articles  MAN0FACfrtTBBD  bt  Licensee  wrrn  Patekt. 
A  specification  attaxOied  to  a  patent  for  an  tmproved  screw  barrel  press 
diiimed  as  the  tnyentifm  tlie  fastening  of  the  followrer  to  the  end  of  the 
screw,  but  swiveling  it  in  place,  so  that  it  can  turn  fveeJy  in  either  Erec- 
tion: HeZ(^  tliat  a  licensee  could  not  evade  payment  of  royalties  by  a 
claim  that  the  fastening  in  the  patented  machine  was  by  means  of  a  pin 
tlurough  the  end  of  the  screw,  while  in  the  mat:faines  manufactured  by  him 
the  fastening  wsb  by  means  of  a  groove  at  the  end  of  a  'sorew,  and  a 
waslier  fitting  into  the  groove,  siinQe  the  two  methods  of  fastening  aj?» 
equivalent.. 

i.  Same— AoTioK  fob  Rotalty— Jurisdiction  of  State  Court, 

In  an  action  for  royalties  reserved  in  a  contract  of  license,  an  averment 
hi  the  answer  that  the  machines  mdnuftictured  by  defendant  do  "not  In* 
fringe"  the  patent  does  not  raise  an  isane  of  Infringement,  «o  as  to  deprive 
thie  state  court  of  lurisdietion;  the  oifly  question  raised  by  suck  answer 
being  one  of  comparison  between  the  maxrliines  manufactured  by  defend 
ant  and  that  described  in  the  patent,  not  for  the  puri>cse  of  determlnins 
whether  there  is  an  infringement  but  whether  defendant  has  manu- 
factured machines  described  in  the  contract  of  license. 

C  Same-^E8»i«opi»bl  of  Licembeb  to  Attach  Patent. 

A  licensee  for  the  manufactnre'and  sale  of  a  patented  article  cannot 
question  the  validity  of  the  patent  as  a  defense  to  an  action  tor  ro^ 
.alties. 

d.  Same— Interest  on  RoyALTiBS  Recovered. 

In  an  action  ,for  royalties  accruing  under  a  license,  to  manufacture  a 
patented  article  interest  will  not  be  allowed  the  patentee  on  the  amomit 
reoQvered .  where  the  complaint  does  not  ask  for  it  and  the  pitentee  tiiiB 
made  no  demand  for  payment  or  for  an  aeoonnt  of  sales  until  about  the 
time  h^  brought  suit 

7.   PaRTNERSIUP— ASBUMPTIQN  OF  PARTNERSHIP  DeRTS, 

A  partner,  who  ba^  assumed  payment  of  the. firm  djebts  on  Its  dissotn* 
tlon,  is  liable  for  royalties  on  patented  articles  manufactured  by  the  llmi 
I      undar  a  license  froin  the  partcntoe.    .1  '         (  • 

Appeal  from  judgment  on  rei)ort  of  referee. 

Action  by  Sarah  V.  Denise,  as  assignee  of  Henry  H,  Brown, 
against  Albert  L.  Swett,  for  royalties  accruing  under  a  license  to 
manufacture  a  patented  article  granted  by  Brown.     From  a  judg- 
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moit  in  plaintifrs  favor  entered  on  the  report  of  a  lefevee,  de- 
fendant appeals.     Af&nned. 

Argued  before  DWIGHT,  P.  J^  and  LEWIS,  MACOMBEB^  and 
HAIQHT,  JJ. 

E.  L.  HttB,  for  appellant 

Q.  Van  Voorhis,.  for  respondent 

MACOMBER,  J.  The  defendant  was  formerly  a  member  of  the 
firm  of  Sampson  &  Swett,  a  copartnership  engaged  in  manufactur- 
ing business.  This  copartnership  was  dissolved  in  the  month  of 
January,  1890,  and  the  defendant  assumed  all  obligations  of  the 
firm  then  outstanding,  and  agreed  to  indemnify  Sampson  from  any 
loss,  damages,  or  costs  growing  out  of  their  joint  business.  On 
the  3d  day  of  July,  1882,  an  agreement  was  made  between  one 
Henry  H.  Brown,  of  the  first  part,  and  Sampson  &  Swett,  of  the 
second  i)art,  by  which  Brown,  who  was  the  owner  of  an  invention 
known  as  an  "improvement  in  barrel  headers,"  for  which,  and  also 
for  an  improved  screw  barrel  press,  letters  i>atent  had  been  issued, 
agreed  to  license  for  the  term  of  one  year  from  the  1st  day  of 
July,  1882,  Sampson  &  Swett  to  manufacture  and  sell  exclusively 
such  improvements  within  the  entire  territory  covered  by  the  let- 
ters. Brown  further  agreed,  upon  receiving  a  notice  of  at  least 
60  days  before  the  expiration  of  such  license,  to  extend  the  con- 
tract for  any  length  of  time  within  the  life  of  the  patents  which 
Sampson  &  Swett  might  desire.  Sampson  &  Swett,  on  their 
part,  agreed  to  pay  for  the  use  of  such  patented  inventions  a 
license  fee  or  royalty  of  ^.50  upon  each  and  every  dozen  presses 
manufactured  and  sold  by  them.  The  contract  contained  a  fur- 
ther clause  to  the  effect  that,  in  case  the  licensees  should  vio- 
late the  terms  of  the  agreement  in  respect  to  payments,  etc.,  **this 
contract,  and  all  the  provisions  thereof,  shall,  at  the  option  of  the 
party  of  the  first  part,  be  and  become  in  all  things  nidi  and  void, 
and  the  party  of  the  first  part  may  resort  to  any  legal  remedy; 
and  the  party  of  the  second  part  shall  not  thereby  be  discharged 
from  liability  to  i>arty  of  the  first  part  for  any  license  fees,  com- 
missions, or  royalty  due  at  the  time  of  the  exercise  of  such  option.'^ 
Under  this  agreement  the  defendant  and  his  copartner  began  to 
manufacture  and  sell  the  machines,  and  continued  to  manufac- 
ture and  sell  the  same  up  to  the  time  of  the  dissolution  of  the 
defendant's  firm;  and  after  such  dissolution  this  defendant  con- 
tinued alone  to  manufacture  and  sell  the  same  up  to  the  be- 
ginning of  this  action,  which  was  on  November  16,  1891.  The 
defense  interposed  consisted  of  a  denial  of  liability  for  the  man- 
ufacture and  sale  of  such  machines  after  the  month  of  June,  1886, 
when,  as  is  claimed  by  them,  the  above  contract  was  terminated. 
The  further  defense  is  that  the  machines  manufactured  by  the  firm 
and  by  the  defendant  after  the  last-named  date  differed  materially 
from  the  machines  manufactured  and  sold  under  Brown's  patents. 
The  referee,  in  accordance  with  a  clear  preponderance  of  the  evi- 
dence^  has  found  in  his  report  that  there  was  no  substantial  dif- 
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ference  in  such  machines.  It  is  further  abundantly  established 
by  the  evidence  that  after  the  month  of  June,  1886,  and  up  to 
November,  1891,  there  were  manufactured  and  sold  by  Sampson 
&  Swett,  and  by  .the  defendant,  Swett,  in  all,  529  dozen,  upon  which 
no  royalties  or  license  fees  had  been  psid,  for  which,  at  the  rate 
of  f3.50  per  dozen,  this  plaintiff,  as  assignee  of  Brown,  brings 
this  action,  and  judgment  m  the  sum  of  f  1,851.50  was  accordingly 
directed  in  behalf  of  the  plaintiff. 

It  is  contended  by  the  learned  counsel  for  the  appelant  that 
the  agreement  of  1882  was  not  continued  after  June  30,  1886, 
and  was  not  in  force  or  effect  between  the  parties  thereto  after 
that  date.  This  proposition  was  the  subject  of  several  requests 
made  to  the  referee  to  find  as  a  fact  It  is  true  that  the  agree- 
ment between  the  parties  was  not  in  terms  extended  by  Brown 
beyond  June  30,  1886.  From  that  date  to  the  beginning  of  this 
action  the  defendant  denied  all  liability  to  Brown,  and  his  counsel 
now  urges  that^  inasmuch  as  the  contract  had  not  in  words  been 
extended,  there  can  .be  no  recovery,  but  that  the  plaintiff's  rem- 
edy, if  any,  is  by  an  action  for  the  infringement  of  his  patents, 
and  that  such  action  is  solely  cognizable  by  the  federal  courts. 
But  the  recovery,  we  think,  may  in  this  case  be  sustained  upon 
the  ground  of  an  implied  contract,  which  was  manifested  by  the 
conduct  of  the  defendant  and  his  copartner.  Having  once  settled 
upon  the  existence  and  terms  of  the  contract  in  words,  there 
would  necessarily  arise  an  implied  promise  on  the  port  of  the  de- 
fendant to  pay  for  the  use  of  such  patented  inventions,  under 
this  agreement,  the  sum  therein  provided  for;  and,  notwithstand- 
ing the  fact  that  the  plaintiffs  assignor,  Brown,  aflSrmatively  ob- 
jected to  such  further  manufacture,  and  refused  to  continue  the 
contract  under  the  old  terms,  it  does  not,  as  it  seems  to  us,  preclude 
a  recovery,  for  the  reason  that  the  defendant  ought  not  to  be  heard 
to  deny  the  existence  of  a  contract  without  which  he  would  not  origi- 
nally have  begun  the  manufacture  and  sale  of  the  barrel  headers. 
Having  once  entered  into  contractual  relations  with  the  owner  of 
the  patent,  of  the  character  above  mentioned,  it  cannot  be  per- 
mitted to  the  licensee  to  repudiate  liability  measured  by  the  terms 
and  conditions  of  the  contract 

The  learned  referee,  James  C.  Smith,  has  written  the  following 
opinion,  which  we  adopt,  fully  covering  other  branches  of  the 
case: 

**The  agreement  which  was  made  in  July,  18S2,  for  the  term  of  one  year, 
contained  a  provision  that  It  might  be  extended  for  any  length  of  time  whicli 
the  defendant's  firm  might  desire  within  the  life  of  the  patents  therein  men- 
tlimed.  By  mutual  consent  it  was  extended  from  year  to  year,  until  July. 
1S86.  Negotiations  for  a  further  extension  were  had  about  that  time,  but  they 
proved  fruitless,  and  Brown  gave  notice  that  negotiations  for  an  exten^oo 
were  ended.  Thereupon  a  settlement  was  had,  and  the  firm  paid  royaltlt«, 
at  the  rate  stipulated  in  the  agreement,  on  all  the  barrel  headers  and  presses 
made  and  sold  by  them  prior  to  July,  1886.  Nevertheless,  the  firm  while  it 
existed,  and  the  defendant  after  he  acquired  the  interest  of  his  partner  in  the 
firm,  continued  to  manufacture  and  seU  barrel  headers  and  presses,  whidii  the 
plaintiff  contends  were  subBlantially  like  those  which  had  been  previously 
made  and  sold  by  them.     That  contention  is  controverted  by  the  defendant . 
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he  asserting  that  there  were  materlril  differences  between  the  machines  mad* 
subeequently  to  the  first  of  July,  1886,  and  those  made  previously.  The  evir 
deuce  on  that  point  supports  the  plaintiff's  contention.  A  specimen  of  eacli 
class  of  machines  was  produced  at  the  trial,  and  testimony  was  given  as  to 
their  differences.  Tlie  only  difference  appears  to  be  in  the  mode  of  fastening 
the  follower  to  the  screw.  The  defendant  testified  that  the  machines  mad-? 
by  him  prior  to  July,  1880,  had  *a  pin  through  the  screw  under  the  washer. 
The  pressure  of  the  screw  came  on  top  of  the  washer.'  Those  made  siace 
•have  a  groove  turned  in  th<»  lower  end  of  the  screw,  dnd  is  held  in  place  by 
a  washer  made  In  two  parts:  the  washer  fitting  into  the  groove  in  the  screw. 
The  pressure  of  the  screw  bears  upon  a  separate  casting,  placed  on  the  inside 
of  the  follower,  and  imder  the  washer.'  The  substance  of  the  testimony  is 
understood  to  be  that  the  fastening  in  the  earlier  machines  was  by  means  of 
a  pin  through  the  end  of  the  screw;  in  the  later  ones  it  was  by  means  of 
a  groove  at  the  end  of  the  screw,  and  a  washer  fitting  into  the  groove.  So  far 
as  can  be  gathered  fn^m  the  testimony,  each  arrangement  seems  to  serve  tho 
purpose  (and  that  only)  described  in  the  spedfications  annexed  to  tho  patent 
of  fastening  the  follower  to  the  end  of  the  screw,  but  swlveHng  it  in  place,  so 
that  it  can  turn  freely  in  either  direction.  *Swlvel'  is  defined  by  Alnswortli 
in  hlB  dictionary  as  'something  used  in  or  on  another  body  so  as  to  turn  round 
in  or  upon  it'  The  definition  appfies  to  either  arrangement.  It  does  not  ap- 
pear that  either  method  differs  from  the  other  in  practical  operation  or  util- 
ity, or  even  in  durability  or  costs. '  The  two  seem  to  be  identical  in  function, 
and  substantially  identical  in  performing  tiiat  function,'  and  so  are  'equiva- 
lents.' Walk.  Pat  (2d  Ed.)  §  362.  It  must  be  held,  therefore,  that  tho 
TPachtnes  made  during  the  two  periods  were  substantially  alike.  That  beiii;; 
the  case,  I  think  the  defendant  and  his  firm,  in  continuing  to  make  and  sell 
the  machines  after  June,  1S86,  in  the  circumstances  shown,  became  liable  yo 
pay  the  royalties  thereon  fixed  by  the  contract  notwithstanding  there  was 
no  express  extension  of  the  contract,  and  notwithstanding  the  notice  tl\ou 
frtven  by  Brown  that  negotiations  for  a  further  extension  were  at  an  end. 
The  subsequent  conduct  of  the  parties,  in  the  circumstance,  was  a  virtual 
extension  of  the  contract 

*Tlie  case  of  Manufacturing  Co.  v.  Lounsbury,  41  N.  Y.  363,  seems  to  be 
an  authority  for  that  position.  The  learned  counsel  for  the  defendant  sug- 
gests that  that  case  is  distinguishable  from  this  by  reason  of  the  fact  that 
there  the  notice  forbidding  the  further  use  of  rights  under  the  agreement 
was  given  during  the  lifetime  of  the  agreement,  wlille  here  the  notice  that 
negotiations  for  an  extension  were  ended  was  not  given  until  the  agreement  had 
expired.  It  is  true  that  the  term  covered  by  the  extension  of  the  agreement 
In  question  expired  with  the  month  of  June,  1886,  and  the  notice  referred  to 
was  given  at  about  that  time,  as  has  been  remarked;  but  the  agreement  by  its 
terms,  was  to  be  extended  for  any  length  of  time  during  the  life  of  the  pat- 
ents that  the  defendant's  firm  might  desire,  the  firm  giving  notice  of  such  de- 
sire. Nothing  was  done  by  Brown  towards  rescinding  the  agreement  or  pro- 
hibiting the  use  of  the  rights  conferred  by  it  beyond  jBving  the  notice  already 
mentioned.  It  was  competent  for  the  parties  to  continue  tho  agreement,  not- 
withstanding that  notice,  and  to  waive  the  formalities  pmscrlbcd  by  the 
agreement  The  desire  of  the  defendant  and  his  firm  to  extend  the  agreement 
was  manifested  by  their  continuing  to  use  the  right  which  it  gave  them,  of 
manufacturing  and  selling  the  machines,  and  the  plaintiff's  acquiescence  in 
such  use  was  shown  by  his  taking  no  measures  to  prevent  it,  and  by  his  suing 
for  the  royalties  provided  for  by  the  agreement.  There  does  not  appear  to 
be  any  substantial  difference  between  this  case  and  that  of  Manufactur- 
ing CSo.  V.  Lounsbury,  so  far  as  the  point  under  consideration  is  concerned. 

"The  cases  cited  by  the  defendant's  counsel  which  hold  that  a  state  court  has 
not  jurisdiction  to  try  the  question  of  an  infringement  of  a  patent  for  an  In- 
vention have  no  application  to  the  case  in  hand.  Tliere  is  no  question  of  an 
infringement  here.  The  action  is  on  the  contract.  The  only  allusion  to  an  in- 
fringement in  the  pleadings  Is  found  In  one  of  the  counts  in  the  defendAnt's 
answer,  which  alleges  that  the  machines  made  and  sold  after  July  1,  1886, 
were  not  covered  by  Brown's  patent,  and  did  not  infringe  it  That  averment 
does  not  deprive  the  state  court  of  its  Jurisdiction  to  try  the  question  whether 
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the  plaintiff  is  entitled  to  reoover  upon  the  contract  Bet  forth  In  the  oomplalnt 
Nor  would  It  have  given  a  federal  court  Jurisdiction  of  the  action  if  the  actios 
had  been  brought  there,  and  the  like  pleadings  had  been  put  in.  ECartell  t. 
Tllghman,  99  U.  S.  M7;  Albright  v.  Teas,  106  U.  S.  G13,  1  Sup.  Gt  Bep.  560; 
Manufacturing  Co.  v.  Hyatt,  125  U.  S.  46,  8  Sup.  Ct.  Rep.  756.  In  the  oir- 
cuniBtancee  of  the  case,  the  only  question  raised,  by  the  portion  of  the  an- 
swer referred  to,  Is  one  of  comparison  between  the  machines  made  at  the  dif- 
ferent periods  above  mentioned,  and  that  comparison  is  material,  not  for  the 
purpose  of  determining  whether  the  defendant  has  Infringed  the  plalntilTs 
patent,  but  for  the  sole  purpose  of  determining  whether,  since  June,  lfi86,  the 
defendant  or  his  firm  has  made  and  sold  machines  answering  to  the  descrip- 
tion contained  in  the  contract,  and,  if  so,  how  many.  If  that  question  takes 
the  case  out  of  the  jurisdiction  of  the  court,  it  follows  that  the  defendant  In 
every  action  brought  in  a  state  court  to  recover  royalties  or  other  compensa- 
tion agreed  to  be  paid  for  the  use  of  a  patent  right  may  oust  the  conrt  of  ju- 
risdiction by  Interposing  a  defense  like  the  Mie  in  question,  and,  if  he  is  then 
sued  by  the  plaintilt  In  a  federal  court  for  the  same  cause,  he  may  procure 
there  a  dismissal  of  the  complaint  for  want  of  jurisdiction  in  that  <»art  by 
omitting  to  set  up  such  defense  in  his  answer.  In  Hyatt  v.  Ingalls,  124  N.  Y. 
93,  26  N.  E.  Rep.  285,  it  waa  contended  that  a  reissue  of  a  patent  onder 
which  the  plaintiff  claimed  was  void  for  the  reason  that  it  embraced  claims 
not  Included  in  a  former  reissue,  and  omitted  claims  which  were  In  the  latter, 
and  it  was  also  contended  that  the  Issue  thus  made  was  not  within  the  juris- 
diction of  the  state  court  (page  102,  124  N.  Y.,  and  page  287,  26  N.  E.  Rep.:) 
but  the  contention  did  not  prevail,  the  oourt  holding  that  it  was  matter 
of  comparative  construction  of  the  two  reissues,  and,  although  the  last  reis- 
sue was  broader  than  the  first  it  embraced  the  claims  represented  by  the 
former  reissue  substantially,  and  with  a  sufficient  distinctness  to  preserve 
them  within  the  principle  that  the  reissue  of  letters  patent  embracing  more 
than  did  those  surrendered,  will  be  deemed  invalid  as  to  the  excess  or  new 
claims  only,  and  the  state  court  had  jurisdiction,  (page  103,  124  N.  T.,  and 
page  287,  26  N.  E.  Rep.)  So  here  the  matter  is  one  of  oomparison  of  two 
machines^  and,  they  beln?  substantiaUy  alike,  no  question  arises  which  the 
state  court  cannot  determine. 

"The  defendant's  counsel  argues  that  the  principle  of  the  Brown  patent  had 
come  In  use  before  his  patent  was  issued,  and  therefore  the  patent  is  use- 
less. The  defendant  or  his  firm,  in  whose  place  he  now  stands,  havlnir  entere<l 
into  the  contract  with  Brown,  and  having  taken  from  him  a  license  to  make 
and  sell  the  subject  of  the  patent,  cannot  for  the  purpose  of  a  defense  to  an 
action  to  recover  the  royalties,  question  the  validity  of  the  patent  Marston 
V.  Swett  66  N.  Y.  206;  second  appeal,  82  N.  Y.  527;  Hyatt  v.  ManufSactarln;? 
Co.,  106  N.  Y.  651,  12  N.  E.  Rep.  705.  The  defendant  havhig  assumed  the  li- 
abilities of  his  firm  on  its  dissolution.  Is  liable  for  royalties  on  the  machines 
made  by  the  firm,  as  well  as  on  those  made  by  liimself,  since  June,  1886.  The 
assignment  made  by  Dunning,  as  the  general  asjsignee  of  Brown,  tn  the  ptadn- 
tlff,  carried  the  claim  sought  to  be  recovered  herein. 

•*If  the  views  above  expressed  are  correct,  the  plaintiff  is  entitled  to  recover. 
There  is  evidence  tending  to  show  that  the  defendant  and  his  firm  have  made 
and  sold  6,347  machines  since  Juno,  1886,  upon  which  no  royalty  has  been 
paid.  The  royalty  upon  them,  at  the  rate  fixed  by  the  oontraot,-^50  per 
dozen,— amounts  to  .S1,S51.50.  It  appears  that  48  machines  sold  In  July.  1886. 
were  manufactured  pi"(?vionsly,  and  the  royalties  on  them  were  paid.  The 
plaintlfTs  coimsel  claims  interest  on  the  amount  due,  but  interest  Is  not  de- 
manded in  the  complaint  and  as  it  appears  that  no  demand  was  made  fbr 
payment  or  for  a  report  of  sales  until  about  the  time  of  the  oommeDo^noit 
of  the  suit  I  think  no  interest  should  be  allowed." 

It  follows  that  the  judgment  appealed  from  should  be  affirmed, 
with  costa    All  concur. 
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EA6AN  V.  CITl  OF  ROOIESTER. 

(Snpreme  CJourt,  General  Tenn,  Fifth  Department     April  18,  1S93) 

1.  Municipal  Corporations— Action  against— Repeal  of  Statute. 

Rochester  City  Charter,  (Laws  1880,  c  14,)  fi  218,  as  amended  by  La-WB 
1881,  c.  343,  requires  lot  owners  to  keep  thoir  sidewalks  in  repair,  and 
actual  notice  to  be  given  the  city  of  the  unsafe  condition  of  sidewalks  a 
.  reasonable  time  before  the  happening  of  any  injury  caused  by  defects 
therein,  in  order  to  render  it  liable;  and  also  provides  that  a  person  claim- 
ing damages  shall  not  be  allowed  costs  against  the  city  in  an  action  there- 
*ioT  unless  he  ^'shall  have,  wiUiln  fifteen  days  after  the  happening  of  tho 
injury,  notified  the  mayor  or  city  attorney  of  the  time  and  location  of  the 
place  where  such  injury  occurred."  Section  80  provides  for  auditing  claims 
against  the  dty.  Laws  1800,  c.  561,  amending  section  80,  provides  the 
form  and  maimer  of  presenting  nnliguidated  claims,  and  adds  thereto 
that  no  suit  thereon  shall  be  brought  until  40  days  after  audit;  that  suit 
for  hijuries  caused  by  negligence  shall  be  brought  against  the  dty  within 
erne  year  fl*om  the  time  the  injuries  were  received;  and  that  no  such 
action  shall  be  maintained  "unless  the  notice  of  the  intention  to  commence 
floch  acticm,  and  of  the  time  and  place  at  which  the  injuries  were  received, 
shall  have  Ijeen  filed  with  the  counsel  of  the  corporation,  or  other  proper 
law  officer  thereof,  within  six  months  after  such  cause  of  action  shall  have 
accrued."  Held,  that  the  provision  in  the  amendment  of  1881,  requiring 
notice  to  be  served  within  IS  days  to  entitle  plaintiff  to  costs,  was  repealed 
by  the  amendment  of  1890. 

%  Same — Action  Commenced  before  and  Tried  after  Repeal. 

Where,  in  an  action  brought  against  such  city  in  1888,  for  injuries  caused 
by  a  defective  sidewaUL,  plaintiff  recovered  judgment  at  the  trial  in  IdOl, 
she  is  entitled  to  costs  against  defendant,  though  she  faUed  to  serve  notice 
on  defendant  of  the  time  and  place  where  the  injuries  occurred  within  15 
days  thereafter,  as  required  by  Laws  1881,  c  343. 

Appeal  from  special  term,  Monroe  county. 

Action  by  Margaret  Eagan  against  the  city  of  Boohester  for  per- 
flenal  injuries  caused  by  a  defective  sidewalk,  in  which  there  was  a 
judgment  for  plaintiff.  From  an  order  directing  the  clerk  of  the 
court  to  allow  plaintifTs  bill  of  costs  and  disbursements,  defendant 
auDcalSa     AJBitttAil 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MACOMBEE,  and 
HAIGHT,  JJ, 

C.  D,  Kiehle,  for  appellant. 
I).  C.  Feely,  for  respondent. 

LEWIS,  J.  The  plaintiff,  on  the  6th  day  of  February,  1888,  sus- 
tained injuries  by  falling  upon  the  sidewalk  in  the  city  of  Rochester. 
She  brought  an  action  against  the  city  to  recover  damages,  and  ob- 
tained a  verdict  of  |300.  By  chapter  14  of  the  Laws  of  1880  a  charter 
was  created  for  the  city  of  Rochester,  and  by  section  218  it  was  pro- 
vided that  the  owners  of  lots  in  the  city  shall  keep  the  sidewalks  in 
firqnt  of  their  premises  in  repair  and  free  from  obstruction,  and  that 
the  city  shall  not  be  liable  for  damages  caused  by  defective  side- 
walks, unless  actual  notice  of  their  unsafe  and  dangerous  condition 
be  given  to  the  oflScers  of  the  city  having  charge  of  tiie  streets  ^  rea- 
sonable time  before  the  happening  of  any  injury.    By  chapter  348 


Digitized  by 


Google 


956  NEW  YOEK  BUPPLEMENTt  VOl.  22.  [Sup.  Ct 

of  the  Laws  of  1881  this  section  was  amended  by  adding  thereto  the 
following: 

"Any  person  or  persons  who  shall  claim  damages  against  said  city  for  in- 
juries caused  by  any  alleged  negligence  shall  not  be  allowed  the  tax  costs 
against  said  city  in  any  action  brought  therefor,  imless  the  parties  so  claim- 
ing damage  shall  have,  within  fifteen  days  after  the  happening  of  such  injury, 
notified  the  mayor  or  city  attorney  of  the  time  and  location  of  the  place 
where  such  injury  occurred." 

Section  80  of  the  charter  of  1880  provided  for  auditing  accounts 
against  the  city.  By  chapter  561  of  the  Laws  of  1890  this  section 
was  amended  by  providing  for  the  form  and  manner  of  presenting 
unliquidated  claims  against  the  city  for  wrongs,  injuries^  or  negli- 
gence.   And  the  following  provisions  were  added  thereto: 

'*No  action  or  proceeding  to  recover  or  enforoe  any  claim,  debt,  or  de- 
mand against  the  city  shall  be  brought  until  the  expiration  of  forty  days  after 
the  claim,  debt,  or  demand  shall  have  been  presented  to  the  conunoa  oouncU 
for  audit  in  the  manner  and  fonn  aforesaid.  *  *  *  AU  actions  brought 
against  the  city  to  recover  damages  or  other  relief  for  injuries  to  person  or 
property  caused  by  negligence,  shall  be  commenced  within  one  year  from  the 
time  of  receiving  the  injuries,  or  when  the  cause  of  action  mentioned  in  the 
complaint  shall  have  accrued.  No  action  or  proceeding  shaU  be  maintained 
against  the  dty  for  personal  injuries,  unless  the  notice  of  the  intention  to  com- 
mence such  action,  and  of  the  time  and  place  at  which  the  injuries  were  re- 
ceived, shall  have  been  filed  with  the  council  to  the  corporation,  or  other 
proper  law  officer  thereof,  within  six  months  after  such  cause  of  action  shall 
have  accrued." 

These  provisions  in  reference  to  the  time  within  which  an  action 
shall  be  commenced,  and  the  filing  with  the  law  oflScer  of  the  notice, 
was  substantially  a  re-enactment  and  incorporation  into  the  city's 
charter  of  the  provisions  of  chapter  572  of  the  Laws  of  1886.  The 
plaintiff  failed  to  give  the  15-days  notice  required  by  the  act  of  1881, 
and  she  commenced  her  action  in  the  month  of  Jane,  1888.  The 
action  was  tried  in  the  year  1891,  and  resulted  in  a  verdict  against 
the  city  for  f300.  The  county  clerk  refused  to  tax  plaintifTs  bill  of 
costs  for  the  reason  the  15-days  notice  was  not  given.  The  object 
of  the  enactment  requiring  the  service  of  the  15-days  notice  was 
that  the  city  should  have  early  information  of  the  happening  of  the 
accident,  so  that  its  law  officers  could  make  an  early  investigation  of 
the  facts,  and  determine  whether  the  city  was  liable,  and  learn  who 
were  witnesses  of  the  occurrence,  and  for  the  further  object  of  fixing 
the  ultimate  responsibility  for  such  negligence  upon  the  proper  per- 
son. The  original  section  did  not  provide  for  the  giving  of  any  no- 
tice that  the  .  laimant  intended  to  bring  an  action  against  the'citr. 
It  simply  provided  that  if  an  action  was  brought  without  giving  the 
notice,  the  plaintiff,  if  successful,  should  not  be  entitled  to  costs. 
The  provisions  of  this  amended  section  were  more  compreheneive; 
the  service  of  the  notice  was  made  a  condition  of  the  right  to  main- 
tain an  action.  The  amendment  of  1890  did  not,  in  terms,  repeal 
section  218  of  the  act  of  1881.  The  time  within  which  the  notice 
was  required  to  be  served  was  extended  to  six  months,  and  it  thereby 
corrected  the  somewhat  harsh  provision  in  the  former  law  requiring 
the  notice  to  be  served  within  so  short  a  time  after  the  accident. 
The  provision  requiring  the  15-days  notice  was  an  unreasonably  short 
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time,  as  is  exemplified  by  the  facts  of  this  case.  It  was  made  to  ap- 
pear upon  the  motion  that  the  plaintiff's  injuries  were  of  so  serious  a 
character  as  to  make  it  practically  impossible  for  her  to  attend  per- 
sonally to  the  preparation  and  service  of  the  notice  within  fifteen  days 
of  the  time  of  the  accident  We  would  not  be  justified  in  declaring 
the  law  void  for  that  reason.  The  statute  did  not  require  that  the 
plaintiff  should  personally  serve  the  notice.  It  was  held  in  Wheeler 
V.  Insurance  Co.,  82  N.  Y.  543,  that  the  insanity  of  the  insured  was 
not  an  excuse  for  the  nonpayment  of  the  premimns,  as  the  payment 
could  have  been  made  as  well  by  any  other  person.  The  injustice 
of  the  provision,  however,  may  be  considered  in  judging  of  the  legis- 
lative intention  in  enacting  the  amendment  of  1890.  As  we  have 
seen,  the  statute,  as  amended,  covered  the  entire  ground  of  the  sec- 
tion amended,  and  it  is  hardly  supposable  that  the  legislature  in- 
tended to  allow  the  former  act  to  remain  in  force,  thereby  requiring 
the  service  of  two  notices  of  the  circumstances  of  the  injury  upon 
the  same  official,  one  within  15  days  and  the  other  within  six 
months.  If  both  sections  are  in  force,  the  anomalous  condition  ex- 
ists that  an  action  may  be  maintained  if  the  notice  contemplated 
by  the  act  of  1886  is  served  within  six  months,  and  yet  the  plaintiff 
is  not  entitled  to  recover  costs,  which  are  simply  an  incident  to  the 
action,  unless  the  15-days  notice  has  also  been  served.  The  repeal 
of  statutes  by  implication  is  not  favored,  but  where  two  statutes  are 
found  relating  to  the  same  subject,  and  are  enacted  for  the  same 
purpose,  the  former  must  be  deemed  to  have  been  repealed.  The 
later  law  prevails  as  the  last  expression  of  the  legislative  will.  Sec- 
tion 138,  Suth.  St.  Const  "A  subsequent  statute,  revising  the 
whole  subject-matter  of  the  former  one,  and  evidently  intended  as  a 
substitute  for  it,  although  it  contains  no  express  words  to  that  ef- 
fect, must,  on  principles  of  law,  as  well  as  in  reason  and  in  common 
sense,  operate  to  repeal  the  former."  "Though  a  subsequent  statute 
is  not  repugnant  in  all  its  provisions  to  a  former  one,  yet  if  it  be 
clearly  intended  to  prescribe  the  only  rule  which  should  govern,  it 
repeals  the  former  statute.  ♦  ♦  ♦  The  reasonable  inference 
from  a  revision  is  that  the  legislature  cannot  be  supposed  to  have 
intended  that  there  should  be  two  distinct  enactments  embracing 
the  same  subject-matter  in  force  at  the  same  time.  The  new  stat- 
ute, being  the  most  recent  expression  of  the  legislative  will,  must  be 
deemed  a  substitute  for  previous  enactments,  and  the  only  one  which 
is  to  be  regarded  as  having  the  force  of  law."  Section  154,  Id.  The 
foregoing  are  quotations  from  the  text  of  Sutherland  on  Statutory 
Construction.  The  doctrine  is  sustained  by  a  number  of  authorities 
referred  to  in  the  marginal  notes.  We  are  of  the  opinion  that  the 
amendment  of  1890  was  intended  to  supersede  and  take  the  place 
of  the  section  of  the  act  of  1881  mentioned,  and  that  the  plaintiff 
was  not  required  to  sen^e  the  15-days  notice  in  order  to  be  entitled  to 
costs.  This  leads  to  an  affirmance  of  the  order  appealed  from,  which: 
should  be  affirmed,  with  f  10  costs  and  disbursements  of  the  appeal. 
All  concur. 
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(Supreme  Ck)iirt,  Qeneral  Term,  Fifth  Deportment     April  13»  1S93.) 

L  F1BB8  Sbt  bt  Locomotivbb— Nbgugbnob. 

In  an  action  against  a  railroad  company  for  burning  plaintiff's  bam  and 
hotel,  It  appeared  that  the  bam  was  67  feet  from  the  track;  that  the 
sparks  from  an  engine  drawing  a  freight  train  np  a  grade  while  a  strong 
wind  blew  towards  the  bam  set  It  on  Are.  Before  this  the  same  engine 
had  thrown  out  live  ooals,  and  had  set  fires  along  the  track,  IncliMHag 
one  (m  the  roof  of  plaintiff's  boteL  The  dnd^s  were  from  one  half  to 
three  quarters  of  an  inch  In  diameter.  The  evidence  showed  that  an 
engine  on  an  up  grade  emits  sparks  in  larger  Quantities  thaji  at  oth^ 
times,  and  that  an  engineer  can  so  manage  his  engine  as  to  materially 
lessen  the  flow  and  velocft^  of  sparks  by  lessening  the  amoimt  of  slesm 
used,  and  allowing  the  train  to  be  partially  propelled  by  its  own 
momentum.  Heldt  that  the  evidence  established  a  prima  fade  case  of 
negligence  against  the  company. 

H  8ahB— QUBSTIOK  FOB  JUBT. 

The  company  called  a  number  of  witnesses  to  c^nw  that  the  engfaie  was 
equipped  wlFth  approved  spark  arrestera,  and  that  the  meshes  were  hardly 
three  sLzteenths  of  an  inch  in  size,  and  the  company's  Inspectors  testjfled 
that  immediately  before  and  after  the  fire  the  netting  of  the  engine  in 
question  was  in  perfect  order.  The  mechanical  engineer  of  the  company 
testified  that  his  conclusion  from  his  experiments  was  that  the  spariis 
pass  through  the  netting  in  a  nu^ten  state,  and,  before  they  pass  oat  of 
the  smokestack,  come  in  contact  witSi.-  eaCh  other  and  adhere  together, 
forming  large  cinders.  Held^  that  it  was  a  question  for  the  iuxj  wlietlitr 
the  fire  was  caused  by  the  negligence  of  the  company. 

8.  Bamb— PBoriMATB  Caubb. 

The  bam  and  hotel  were  of  wood,  and  only  39  ftot  apart  The  bam 
homed  first,  and  the  fiames  from  it  set  the  hotel  on  fire.  Hdd,  that  the 
jury  was  Jastlfled  in  finding  that  the  burning  of  the  bam  was  the  pies- 
imate  cause  of  the  burning  of  the  hoteL 

4  Opinion  Evidencb. 

,  A  witness  who  testified  that  he  had  worked  on  a  locomotive  engine  for 
12  years,  and  that  he  was  familiar  wlt&  all  parts  of  an  engine.  Including; 
the  spark  arrester,  was  competent  to  give  his  opinion  that  if  the  engine 
In  question  had  been  equipped  with  a  properily  ooDstmcted  spark  arresto-. 
properly  pUiced  in  the  enable,  it  oould  not  have  emitted  apa^  of  the  ^toc 
which  it  did. 

Appeal  from  circuit  court,  Allegany  county. 

Action  by  Charles  R.  Frace  against  the  New  York,  Lake  Erie  & 
Western  Bailroad  Company  to  recover  damages  for  the  bnming  of» 
plaintiffs  bam  and  hotel  through  the  alleged  negligence  of  defend- 
ant From  a  judgment  in  favor  of  plaintiff,  entered  on  a  ver- 
dict, and  from  an  order  denying  its  motion  for  a  new  trial,  made 
on  the  minutes  of  the  court,  defendant  appeals.    Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MAGOMBER  anfl. 
HAIGHT,  J  J. 

James  H.  Stevens,  for  appellant, 
Clarence  A*  Farnham,  for  respond^it. 

LE.WIS,  J.     This  action  was  to  recover  damages  for  the  sBegiti 

nejrligence  of  the  defendant  in  burning  plaiiitifTs  bam  and  hotel 
and    their   contents,    situated   at   Scio   Station,   Allegany   county 
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The  bam  jimB  distant  from  the  defendant's  railroad  track,  at  one 
end,  77  feet,  and  67  feet  at  the  other.  The  hotel  was  60  feet 
distant  from  the  track,  and  39  feet  from  the  bam.  On  the  after- 
noon of  the  21st  day  of  April,  1889,  a  spark  from  the  smokestack 
of  defendant's  engine  No.  579  fell  upon  the  roof  of  the  plaintiff's  bam, 
set  it  on  fire,  and  the  bam  and  its  cositents  were  destroyed.  The 
flames  from  the  burning  bam  extended  over  to  and  upon  the  hotel, 
and  it  was  burned,  with  its  contents.  There  is  an  up  grade  to 
the  defendant's  track,  of  eight  feet  to  the  mile,  as  it  extends  east- 
erly through  Scid.  The  engine  was  at  the  time  going  in  an  east- 
€fdy  direction  drawling  a  freight  train,  and  as  it  passed  the  hotel 
and  bam  it  discharge  a  large  quantity  of  sparka  A  very  strong 
wind  was  blowing  at  the  time  from  the  railroad  track  towards  the 
bam.  There- was  evidence  tending  to  show  that,  on  several  oc- 
casions prior  to  the  day  of  this  fire,  this  same  engine  threw  out 
of  its  smokestack,  as  it  passed  through  the  village,  large  quan- 
tities of  live  coals,  and  set  fires  along  the  sides  of  the  railroad 
track,  and  that  about  tliree  weeks  before  the  day  of  the  burning 
of  the  bam  and  hotel,  as  the  engine  passed  easterly  by  plaintiff's 
hotel,  large  live  cinders  were  thrown  out  of  the  smokestack.  Some 
of  them  fell  upon  the  roof  of  plaintiff's  hotel,  and  set  it  on  fire. 
The  cinders  thrown  out  from  time  to  time  were  shown  to  have  been 
from  one  half  to  three  quarters  oi  an  inch  In  diameter, — ^as  large 
as  the  end  of  a  man's  thumb,  or  a  hickory  nut  The  evidence 
tended  to  show  that,  when  an  engine  is  drawing  a  train  up  grade, 
xts.lab(Nr  is  very  materially  increaBed,  and  that  it  emits  cinders 
and  sparks  in  larger  quantities,  and  throws  them  a  greater  dis- 
tance, than  when  it  is  running  on  a  level  or  down  grade.  An  en- 
gineer can  so  manage  his  engine  as  to  materially  lessen  the  flow 
and  velocity  of  the  sparks  from  the  smokestack  by  lessening  the 
amount  of  steam  used,  and  allowing  the  train  to  be  partially 
propelled  by  its  own  momentum.  It  is  the  contention  of  the 
plaintiff  that  it  was  the  duty  of  the  engineer,  on  this  occasion^ 
knowing  that  the  wind  was  blowing  with  great  velocity  across  the 
railroad  track  towards  the  plaintiff's  buildings,  to  shut  off  or 
lessen  the  quantity  of  steam  while  passing,  and  that  his  fail^^e 
so  to  do  was  evidence  of  negligence.  The  plaintiff  further  contends 
^at  the  fact  that  the  engine  scattered  such  a  quantity  of  large 
sparks  was  evidence  that  it  was  improperly  constructed,  or  was  out 
of  condition,  or  that  it  was  negligently  and  imtM'operly  managed. 
Plaintiff's  evidence  made,  we  think,  a  prima  facie  case  of  negli- 
gence against  the  defendant  Case  v.  Bailroad  Co.,  59  Barb.  644; 
Field  T.  Raihroad  Co.,  32  N.  Y.  339;  Collins  v.  Railroad  Co.,  (Sup.) 
11  N.  Y.  Supp.  30g. 

The  defendant  called  a  number  of  witnesses  whose  evidence 
tended  to  show  that  the  engine  was  equipped  with  a  well-known  and 
approved  appliance  for  regulating  the  flow  and  preventing  the  dis- 
charge of  sparks  of  improper  dimensions.  The  meshes  of  the 
netting  of  the  spark  arrester  were  square,  and  scant  three  sixteenths 
of  an  inch  in  size.  A  number  of  defendant's  employes,  whose  duty 
it  was  to  inspect  the  spark  arresters  of  its  engines,  testified  that 
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this  engine  was  examined  just  before  and  immediately  after  the 
fire,  and  its  netting  was  fonnd  to  be  in  perfect  condition.  It  was 
obviously  impossible  for  cinders  of  the  dimensions  the  plaintiff 
proved  were  thrown  out  of  the  smokestack  of  this  engine,  from  time 
to  time,  to  pass  through  the  meshes  of  its  spark  arrester.  Being 
confronted  by  evidence  that  the  size  of  the  sparks  thrown  out  were 
much  larger  than  the  meshes  of  the  spark  arrester,  the  defendant 
attempted  to  explain  it,  and  called  as  a  witness  its  mechanical 
engineer,  A.  E.  Mitchell,  who  testified  that  he  had  made  experiments 
with  an  engine  with  a  view  of  ascertaining  how  it  was  possible  for 
sparks  of  dimensions  larger  than  the  meshes  of  the  spark  arrester 
to  be  thrown  out  of  the  smokestack  of  an  engine.  !ffis  oonclusion 
from  his  experiments  was  that  the  sparks  pass  through  the  netting 
in  a  molten  state,  and  that,  b^ore  they  pass  out  of  the  smokestack, 
in  some  way  they  come  in  contact  with  each  other,  and  adhere 
together,  and  thus  form  large  cinders.  The  theory  was  an  ingen- 
ious one,  but,  in  view  of  the  terrific  commotion  to  which  the  sparks 
are  subjected  while  in  the  stack,  the  conditions  would  not  seem, 
to  the  ordinary  lay  mind,  to  be  favorable  to  such  a  union  of  the 
sparks.  Notwithstanding  the  defendant's  very  vigorous  and  able 
defense,  it  was,  we  think,  still  a  question  for  the  jury  whether  the 
fire  was  caused  by  the  negligence  of  the  defendant 

The  bam  and  hotel  were  constructed  of  wood.  The  bam  was  a 
large  one,  and  at  the  time  of  the  fire  full  of  combustible  material 
The  distance  between  the  two  buildings  was  only  39  feet  The 
bam  burned  first,  and  the  testimony  tended  to  show  that  the  flames 
from  the  burning  bam  extended  to  the  hotel,  and  set  it  on  fire.  The 
jury  was  justified  in  finding  that  the  burning  of  the  bam  was  the 
proximate  and  natural  cause  of  the  burning  of  the  hotel.  *Troxi- 
mate  cause^'  is  defined  (16  Amer.  &  Eng.  Enc.  Law,  p.  436)  as  ^'Uiat 
<5ause  which,  in  natural  and  continuous  sequence,  unbroken  by  any 
-efficient  intervening  cause,  produced  the  result  complained  of,  and 
without  which  that  result  would  not  have  occurred.** 

Elmer  A.  Chase,  a  witness  called  by  the  plaintiff,  was  aUowed, 
against  the  objection  of  the  defendant,  to  give  his  opinion  that  if 
this  engine  had  been  equipped  with  a  properly  constructed  spark 
arrester,  properly  placed  in  the  engine,  it  could  not  have  emitted 
sparks  of  the  size  this  engine  did.  He  had  testified  that  he  had 
worked  upon  a  locomotive  engine  for  12  years, — 6  years  as  a  fireman, 
and  6  years  as  an  engineer;  that  he  was  familiar  with  all  of  the 
parts  of  a  locomotive  engine,  including  the  spark  arrester.  His 
experience  must  have  made  him  very  familiar  with  all  the  parts, 
and  the  operation,  of  engines.  The  jury,  presumably,  were  not 
acquainted  with  the  mechanism  and  operation  of  locomotive  en* 
gines.  It  was,  we  think,  proper  to  allow  Chase  to  give  his  opinion 
as  an  expert.  The  question  of  the  suitableness  of  the  spark  ar 
rester,  under  the  evidence,  was  properly  left  to  the  determination 
of  the  jury.  The  evidence  showihj:  that  the  engine  was  properly 
constructed  consisted  of  the  opinions  of  expert  witnesses.  Thex 
were  the  employes  of  the  defendant.  Such  evidence  cannot  be 
%eld  to  be  conclusive.     Cornish  v.  Insurance  Co.,  74  N.  Y.  29& 


Digitized  by 


Google 


Sup.  Ct.]  PEOPLE   V.  WRIGHT.  961 

We  hare  examined  all  of  the  exceptions  of  the  defendant,  and 
find  nothing  in  them  justifying  a  reversal  of  the  judgment.  The 
case  was  properly  submitted  to  the  jury,  and  their  verdict  must 
be  held  to  be  conclusive.  The  judgment  and  order  api>ealed  from 
should  be  affirmed.    All  concur.  . 


PEOPLE  ex  rel.  LOW  et  al.  v.  WRIGHT,  Mayor,  et  al. 

(Supreme  Court,  General  Term,  Fifth  Department.     April  13,  1893.) 

L  MniviciPAL  CoBPORATiONs— Levy  op  Taxes. 

Laws  1802,  c.  143,  (city  charter  of  Niagara  Falls,)  $  30,  provides  that 
the  common  oouncU  shaU  consist  of  the  mayor  and  eight  aldermen.  Sec- 
tion 34  provides  that  no  tax  can  be  ordered  except  by  the  concurring  yea 
and  nay  vote  of  a  majority  of  the  council,  and  a  record  thereof  to  be 
entered  at  large  in  the  minutes.  Section  178  provides  that  the  council 
shall  make  an  estimate  of  the  expenses  for  the  current  year,  other  than 
for  school  purposes,  not  to  exceed  1  per  cent  of  the  assessed  valuation, 
such  estimate  to  be  made  in  detail;  and  the  councU  has  power  to  raise  by 
tax  such  sums  of  money  as  they  may  deem  proper  for  the  purposetj 
enumerated  therein,  not  to  exceed  such  limitation.  Held,  that  the  unan- 
imous adoption  by  the  council  by  yea  and  nay  vote  of  a  report  of  the 
finance  committee,  showing  an  estimate,  in  items,  of  the  expenses  of  the 
current  year,  and  asldng  that  the  city  clerk  be  Instructed  to  spread  the 
tax  roU  in  accordance  therewith,  at  a  meeting  where  the  mayor  and  six 
aldermen  were  present,  all  of  which  was  entered  in  the  minutes,  with  the 
names  of  the  aldermen  voting,  was  a  substantial  compUance  with  the 
statute  fixing  the  amount  of  and  ordering  the  general  city  tax  to  be 
levied. 

a.   SaMB— COKPIRMTNO  ASSESSMENT  ROLL. 

Tlie  confirmation  by  the  councU  of  the  assessment  roU  as  prepared  by 
the  dty  clerk  pursuant  to  such  instruction  did  not  require  the  concurrenu 
vote  of  a  majority  of  the  council,  as  it  wns  not  the  ^'ordering  of  the 
tax." 
8.  Samb-^bfobt  of  Finance  Gommittek. 

Where  the  report  of  the  finance  committee  gave  seriatim  the  estimate  of 
the  sums  necessary  for  the  several  funds;  the  total  assessment  of  propertj' 
for  that  year,  with  the  limit  of  tax  to  be  raised,  from  which  was  deducted 
the  amount  to  be  raised  for  a  special  purpose;  and  provided  for  the  deficit 
by  estimated  receipts  from  license  fees,  fines,  etc., —such  report  was  not 
ambiguous. 

Certiorari  on  the  relation  of  James  Low  and  others  to  review  the 
proceedings  of  the  common  council  and  other  officers  of  the  city  of 
Niagara  Falls  in  ordering,  levying,  and  collecting  the  general  city 
tax  for  1892.    Writ  quashed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MAGOMBER  and 
HAIOHT,  J  J. 

Eugene  Gary,  for  relators. 

W.  J.  Byam  and  W.  Caryl  Ely,  for  defendants. 

DWIGHT,  P.  J.  The  return  of  the  defendants  was  not  traversed, 
and  there  are  no  facts  in  dispute.  By  the  act  of  incorporation  of  the 
city  of  Niagara  Palls  its  common  council  consists  of  the  mayor  and 
eight  aldermen.  Laws  1892,  c.  143,  §  30.  The  mayor  has  no  vote 
except  in  case  of  a  tie.  Id.  §  33.  A  majority  of  the  common  coun- 
cil is  a  quorum  for  the  transaction  of  business,  but  no  tax  can  be  or- 
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dered  "except  by  the  concurring  vote  of  a  majority  of  all  mem- 
bers of  the  common  council  in  office,  which  vote  shaU  be  by  yeas  and 
nays,  and  a  record  thereof  be  entered  at  lai^e  in  the  minutes." 
Id.  §  34.  For  the  purposes  of  the  general  city  tax  in  each  year  the 
common  council  is  required, to  make  a  careful  estimate  of  all  ex- 
ixmses  of  the  city  for  the  current  year,  other  than  for  school  pur- 
poses, the  aggregate  of  such  estimate  not  to  exceed  1  iper  centum 
of  the  assessed  valuation  of  the  real  and  personal  property  of  the 
city;  such  estimate  to  be  made  in  detail,  of  the  amounts  severally 
required  for  the  purposes  enumerated.  Id.  §§  178,  225.  The  act 
provides  that,  for  the  purposes  named  in  such  estimate,  and  within 
the  limitation  before  mentioned,  the  common  council  has  power  to 
raise  by  tax  from  the  taxable  inhabitants  and  property  of  the  city 
such  sums  of  money  as  they  may  deem  proper.  Id.  §  178.  By  lec- 
tion 183  it  provides  in  what  manner  such  tax  shall  be  spread  upon 
the  assessment  roll;  that  such  assessment  roll,  when  comi^eted, 
with  the  tax  spread  thereon,,  shall  be  filed  with  the  city  clerk,  shall 
be  by  him  reported  to  the  common  council,  and,  upon  being  ap- 
proved and  confirmed  by  the  common  council,  shall  be  a  Uen  upon 
the  real  estate  described  therein.  In  the  case  in  hand  the  matter 
of  making  the  estimate  above  mentioned  was  duly  committed  by 
the  conmion  council  to  its  finance  committee,  who,  at  a  meeting  of 
the  common  council  duly  held  on  the  8d  day  of  October,  1891,  made 
the  following  report  and  recommendation: 

**To  the  Common  CJouncU:  We  respectfully  submit  the  following  budj^t 
ns  an  estimate  of  our  nmiilng  expenses  for  the  fiscal  year  ending  the  first 
Tuesday  in  February,  1893: 

PoUce  fund $  aSOO  00 

Highway  fund. 20,000  00 

Ffealthfund ; 1,000  00 

TilKhting  fund 13.000  00 

Water  fund 500  00 

Sewer  fund 1,000  00 

Fire  department  fund 6,000  00 

Ck)ntingent  fund 24,000  00 


Total $73,000  00 

—Making  a  total  asseasmont  of  $73,000.00  upon  the  assessment  roll  Tlie 
total  assessment  of  the  value  of  aU  personal  property  and  real  estate  is  $3,899,- 
655.  As  we  cannot  raise  but  1  per  cent  of  the  total  YalnatloQ  this  year, 
which  amotints  to 

$88.996  05 
Less  3/10  of  1  per  omt  for  paving 26,698  96 


Leaves  ns $62,297  69 

Estimated  reoeipts  for  licenses,  fines,  eto • •  •  •  12,000  00 


$74,297  69 

*'And  we  hereby  submit  the  above  report  as  the  estimate  of  the  finance 
committee,  and  would  ask  that  the  city  derk  be  Instructed  to  spread  the 
tax  roll  according  to  the  above  re^K^  immediately.  Frank  E.  Barnes. 

"Frank  £.  Smith.* 

At  this  meeting  there  were  present  the  major  and  six  aldermen. 
It  was  moved  that  the  above  report  be  approved  and  adopted.    The 
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vote  was  taken  by  ayes  and  nays,  and  all  yiteeesit  voted  in  flie  af- 

firmatiye;  all  of  which  appears  entered  in  the  minutes  of  the  meet- 
ingy  which  also  contain  the  names  of  the  aldermen  present  and  TOt- 
ing. 

We  are  of  the  opinion  that  the  action  thus  taken  and  recorded  by 
the  common  council  constituted  substantial  compliance  with  the  re- 
quirements of  the  statute  in  respect  to  fixing  the  amount  of  and  or- 
dering the  general  city  tax  to  be  levied  and  c(^ected  in  the  year 
1892.  There  is  in  the  statute  no  provision,  in  terms,  requirin**  the 
common  council  to  do  either  of  these  things,  yet  the  duty  of  the  com- 
mon council  to  do  both  is  plainly  implied.  In  one  of  the  provisions 
quoted  the  power  is  conferred  to  raise  the  necessary  moneys  for  cer- 
tain purposes  by  taxation,  and  in  another  the  chara.cter  of  the  vote 
is  prescribed  by  which  the  tax  shall  be  ordered.  The  provision  in 
respect  to  an  estimate  of  the  expenses  of  the  city  for  the  current 
year  to  be  carefully  made  in  items,  and  within  a  fixed  limitation, 
can  have  no  other  purpose  than  to  fix  the  amoimt  of  the  tax  to  be 
laid;  and  the  adoption  of  such  estimate,  and  the  direction  that  the 
amount  so  fixed  be  spread  upon  the  roll,  seems  to  leave  nothing  un- 
done towards  the  "ordering*'  of  the  tax.  AH  this  is  accomplished  by 
the  action  of  the  common  council  above  recorded.  The  careful  es- 
timate, in  items,  was  made  by  the  appropriate  committee,  and  re- 
ported to  the  board,  and  this  was  made  the  action  of  the  board  by 
its  vote  approving  and  adopting  the  report  of  the  committee.  More- 
over, the  committee  recommended  that  the  tax,  thus  ascertained  in 
amount,  be  spread  upon  the  assessment  roU  by  the  city  clerk,  and 
this  action  was  ordered  by  the  board  when  the  recommendation  of 
the  committee  was  adopted.  The  action  of  the  common  council, 
then,  of  the  3d  of  October  was,  we  think,  substantially  equivalent 
to  a  formal  resolution  by  that  board  reciting  the  report  and  recom- 
mendation of  the  committee,  and  resolving  severally  in  accordance 
with  each;  and  the  vote  by  which  that  action  was  taken  was  in 
strict  compliance  with  the  statute.  A  majority  of  aU  the  members 
of  the  common  council  in  office  was  present  in  the  persons  of  the 
six  aldermen,  not  counting  the  mayor,  and  the  motion  was  adopted 
by  the  unanimous  vote  of  that  majority,  taken  by  ayes  and  nays, 
and  entered  in  the  minutes.  The  statute  is  silent  as  to  who  shall 
spread  the  tax  upon  the  assessment  roll,  though  very  explicit  as  to 
how  it  shall  be  done.  It  was  done  in  this  case  by  the  city  clerk  by 
direction  of  the  conmion  council,  and,  being  reported  by  him  to  the 
common  council  at  a  meeting  of  the  10th  of  October,  was  approved 
and  confirmed  by  them  by  vote  of  a  majority  of  the  quorum  present. 
The  contention  of  the  relators  has  been  that  this  action  required 
the  concurrent  vote  of  a  majority  of  all  the  members  of  the  com- 
mon council  in  office,  but  such  is,  of  course,  not  the  case  If,  as  we 
hold,  the  previous  action  of  the  3d  of  October  was  the  "ordering  of 
the  tax,**  which  plainly  this  action  of  October  10th  could  not  have 
been.  Either  the  tax  had  been  previously  ordered,  or  it  was  never 
ordered  at  aU.  It  certainly  was  not  ordered  by  a  vote  of  the  com- 
mon council  which  adopted  and  confirmed  the  clerical  work  of 
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spreading  the  tax  upon  the  aasesBment  rolL    That  action  neces^ 
sarily  presupx)08es  the  ordering  of  the  tax. 

But  it  is  urged  on  the  part  of  the  relators  that  the  report  of  the 
finance  committee,  by  the  adoption  of  which,  as  we  hold,  the  amount 
of  the  tax  was  f[xed  and  the  tax  ordered,  was  so  indefinite  and 
ambiguous  as  not  at  all  to  fix  the  amount  of  the  tax  to  be  levied, 
and  to  leave  a  wide  margin  to  the  merely  clerical  officer  upon 
whom  the  duty  was  laid  to  spread  the  tax.  That  report  is  quot^ 
in  full  above,  and  is,  it  must  be  said,  somewhat  x)eculiar  in  its 
methods  of  reaching  the  result  intended.  But  it  was  evidently  un- 
derstood by  those  to  whom  it  was  addressed,  and  whose  duty  it 
became  to  act  upon  it,  and  is,  we  think,  easily  understood  upon 
a  moment's  examination.  It  first  gives,  seriatim,  the  estimate 
of  the  committee  of  the  sums  necessary  to  meet  the  requirements 
of  the  several  funds  enumerated  in  section  178,  supra,  of  the  statute, 
and  foots  them  up  at  {73,000.  It  then  states  the  total  assessment 
of  real  and  personal  property  for  that  year  at  {8,899,655,  and  points 
out  that  consequently  the  limit  of  the  tax  to  be  raised  in  that  year 
is  {88,996.55,  and  it  then  proceeds  to  demonstrate  that  such  amount 
will  be  sufficient  to  meet  all  the  estimated  needs  of  the  city  for  the 
year.  This  it  does  by  first  deducting  from  the  amount  proposed  to 
be  raised  the  three  tenths  of  1  per  cent,  of  the  total  assessment 
allowed  by  section  225  to  be  raised  for  the  public  improvement  fund, 
(pavements,  etc.)  This  leaves  only  {62,297.59  to  meet  the  {73,- 
000  estimated  to  be  necessary  for  the  other  funds;  but  this  de- 
ficiency, it  shows,  may  be  made  up,  and  more,  by  the  receipts  from 
license  fees,  fines,  etc.,  estimated  at  {12,000,  which  will  give  the 
sum  of  {74,297.59  applicable  to  the  funds  enumerated  in  section  178. 
So  considered,  the  report  is  easily  understood,  and  without  am- 
biguity. The  amount  of  tax  to  be  raised  is  reported  at  the  limit 
of  the  statute,  viz.  {88,996.55.  At  that  sum  it  was  fixed  and  or- 
dered to  be  spread  upon  the  assessment  roll,  by  the  approval  and 
adoption  of  the  report;  and  at  that  sum  it  was  spread  upon  the 
roll,  as  we  are  bound  to  assume,  because  nothing  appears  to  the 
contrary.  The  main  question  in  this  case  does  not  appear  to  have 
arisen  in  any  adjudicated  case  in  this  state,  but  the  principles  here 
adopted  were  applied,  mutatis  mutandis,  in  two  cases,  by  the  su- 
preme court  of  Iowa.  West  v.  Whitaker,  37  Iowa,  598;  Snell  v. 
Fort  Dodge,  45  Iowa,  568.  In  the  former  of  those  cases,  which  was 
strikingly  like  the  present  in  essential  features,  the  court  say: 

"A  more  formal  entry  might  have  been  made,  and  the  auditor  mi^t  have 
been  directed  to  place  the  tax  upon  the  tax  list;  but  it  is  weU  settled  that  a 
tax  camiot  be  enjoined  for  such  technical  defects.  The  purpose  to  levy  tho 
tax  and  have  it  collected  is  plainly  manifest,  and  substantially  in  tlie  manner 
provided  by  law.*' 

In  this  case  we  think  there  was  no  failure  to  comply  with  the 
substantial  requirements  of  the  charter  of  the  new  city  of  Niagara 
Falls,  and  that  the  writ  of  certiorari  should  be  quashed,  and  the 
proceedings  of  the  defendants  in  all  things  confirmed.  So  ordered, 
with  costs  to  be  paid  by  the  relators.    All  concur. 
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INGALLS  T.  INGBRSOLL. 
(Supreme  Court,  Oeueral  Term,  Fifth  Departm^it.     April  13,  1898.) 

MOBTGAOSS— FOBBGLOSUSB  BT  ASSIONEE—EVIDEKGB. 

In  an  action  by  an  assignee  to  foreclose  a  mortgage,  defendant  testified 
tbat  she  executed  it  without  consideration,  for  the  aocommodati<xi  of  the 
mortgagee,  and  that  he  had  wrongfully  diverted  it  from  the  use  for 
which  it  was  intended.  Hdd,  that  it  was  proper,  as  bearing  upon  tho 
bona  fidee  of  the  asslgnm^it,  for  defendant  to  ask  the  mortgagee  on  cros»- 
cxaminatlon  whether  he  took  any  writing  from  the  assignee  in  relati<xi  to 
the  mortgage. 

Appeal  from  judgment  on  report  of  referee. 

Action  by  Sylvester  J.  Ingalls  against  Prin  IngersoII,  impleaded. 
From  a  judgment  in  favor  of  plaintiff,  defendant,  IngersoU,  appeals. 
Reversed. 

Argued  before  DWIOHT,  P.  J.,  and  LEWIS,  MACOMBEB,  and 
HAIGHT,  JJ. 

Ot.  W.  Harding,  for  appellant 
J.  G.  Leggett,  for  respondent 

DWIQHT,  P.  J.  The  action  was  for  the  foreclosure  of  a  mort- 
gage made  by  the  defendant,  Mrs.  IngersoU,  to  one  Russell,  and 
assigned  to  the  plaintiff.  The  defense  was  want  of  consideration; 
the  defendant  averring  that  she  made  the  mortgage  at  the  request 
of  the  mortgagee,  without  any  consideration,  to  be  used  by  him  at 
a  bank  as  collateral  security  for  a  loan  of  f 200,  but  that  the  mort- 
gagee wrongfully  diverted  it  from  that  use,  and  sold  it  to  one  John 
W.  Ingalls,  who  sold  it  to  the  plaintiff.  The  issue  thus  joined 
presented  the  only  question  litigated  on  the  trial,  and  that  was 
purely  a  question  of  fact.  On  that  question  the  defendant  made 
direct  and  positive  evidence  in  support  of  the  averments  of  her 
answer,  by  her  own  testimony,  and  that  of  her  brother,  who  testi- 
fied that  he  was  present  when  the  application  was  made  to  her 
for  the  mortgage.  On  the  part  of  the  plaintiff  the  only  direct 
evidence  was  by  the  testimony  of  Russell,  the  mortgagee,  and  that 
testimony,  we  feel  bound  to  say,  was  of  an  extremely  unsatisfactory 
character.  On  his  direct  examination  he  testified  to  no  fact  what- 
ever except  that  Mrs.  IngersoU  received  f 400  in  money  for  the  mort- 
gage, which  was  paid  to  her  or  as  she  requested.  AU  the  rest  of  his 
testimony  on  direct  examination  consisted  of  specific  denials  of  mat- 
ters testified  to  by  the  defendant  and  her  brother.  On  his  cross- 
examination,  counsel  for  the  defendant  seems  to  have  made  the 
effort  to  obtain  from  this  witness  his  version  of  the  transaction,  but 
wholly  without  success.  Nearly  all  his  answers  seem  to  have  been 
evasive.  He  professed  himself  unable  to  tell  -where  the  defendant 
applied  to  him  for  the  loan,  or  what  she  said  in  making  the  appli- 
cation; where  the  mortgage  was  executed,  or  by  whom  it  was  de- 
livered to  him;  where  or  when  he  paid  her  any  part  of  the  con- 
sideration, or  where  he  got  any  part  of  the  money  which  he  paid. 
He  testified  that  he  did  not  know  who  wrote  the  mortgage,  but 
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that  he  did  not,  nor  who  wrote  the  acknowledgment,  nor  whether 
both  wa-e  written  by  the  same  person.  He  afterwards  testified 
that  he  wrote  the  acknowledgment,  but  he  does  not  know  where 
he  wrote  It  He  testified:  **I  do  not  know  whether  Mrs.  IngersoU 
sold  the  mortgage  or  not.  I  think  I  paid  the  consideration  to  her, 
or  to  the  i)erson  to  whom  she  sold  the  mortgage."  The  witness 
was  a  lawyer,  and  83  years  of  age,  but  these  facts  do  not  seem  to 
account  for  the  incoherent,  unintelligent,  and  apparently  eYasive 
character  of  his  testimony.  The  referee  can  hardly  have  given 
much  weight  to  his  categorical  denials  of  the  evidence  on  the  part 
of  the  defendant,  when  he  was  unable  or  unwilling  to  give  any 
account  whatever  of  the  transaction  as  it  actually  occurred.  The 
only  other  evidence  on  the  part  of  the  plaintiff  was  derived  from 
an  admission  of  her  answer  that  she  had  made  three  small  pay- 
ments of  interest  on  the  mortgage,  and  from  two  letters  written 
by  her,  when  temporarily  in  Kansas,  to  John  W.  IngaUs,  who  then 
held  the  mortgage,  and  who  had  written  her  demanding  x>aynient 
of  the  interest  and  threatening  foreclosure  if  it  was  not"^  paid. 
In  the  first  of  the  letters  she  expresses  great  surprise  that  the 
mortgage  was  in  his  hands,  but  one  of  them  inclosed  a  draft  for  $16, 
and  both  contain  promises  of  further  payments  when  she  returns 
home.  She  testifies  that  she  made  both  payments  and  promises 
in  the  belirf  that  by  no  other  means  could  she  prevent  the  sale  of 
her  property  on  foreclosure.  It  was  probably  the  evidence  of  pay- 
ment and  promises  to  pay  which  induced  the  report  in  favor  of  the 
plaintiff,  and  we  are  not  prepared  to  say  that  the  findings  were 
unwarranted  by  the  evidence  as  it  stood;  but  we  are  of  the  opinion 
that  the  referee  erred  in  his  rulings  upon  one  or  two  questions  oi 
evidence  which  arose  upon  the  trial.  On  the  cross-examination 
of  the  witness  Russell,  who  was  a  party  to  the  transaction  which 
was  the  subject  of  inquiry,  and  whose  examination  thus  far  had 
been  so  unproductive  of  facts,  he  was  asked  whether  he  had  ever 
taken  a  writing  from  John  W.  IngaUs  in  reference  to  this  mort- 
gage. The  question  was  objected  to  as  not  a  proper  part  of  cross- 
examination,  and  the  objection  was  sustained.  We  think  it  should 
have  been  overruled.  IngaUs  was  Russell's  assignee  of  the  moit- 
gage.  RusseU's  title  to  the  mortgage,  and  his  right  to  assign  it, 
had  been  strongly  impeached.  The  court  should  have  availed  itself 
of  every  means  of  testing  the  honesty  of  this  assignment.  If  IngaUs 
gave  back  to  his  assignor  some  paper  in  the  nature  of  a  defeasance, 
as  providing  against  an  attempt  to  enforce  the  mortgage  against 
the  mortgagor,  or  which  in  any  other  way  bore  uxK>n  the  bona  fides 
of  the  assignment,  the  defendant  was  entitled  to  elicit  the  fact,  if 
possible,  from  the  witness.  In  view  of  the  evasive  charax?ter  of 
his  testimony  already  sriven,  a  verv  wide  scope  should  have  been 
allowed  to  his  further  cross-examination.  Another  question  point- 
ing in  the  same  directioTi  was  put  to  the  witness,  and  was  disaUowed 
by  the  court  on  the  same  ground  as  the  last.  It  was:  "Did  you 
teU  John  W.  IngaUs,  at  the  time  you  let  him  have  this  mortgage, 
that  he  must  not  disturb  Mrs.  IngersoU?"  The  question  was  an 
important  one,  and  if  answered  in  the  affirmative  would,  no  doubt, 
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hare  been  followed  by  qoestioiis  which  would  have  gone  far  to 
demonstrate  the  truth  of  the  case.  We  think  both  of  the  questions 
discussed  were  proi)erly  part  of  the  cross-examination  of  this  wit- 
ness; that  the  objection  thereto  was  Improperly  sustained.  The 
case  was,  to  say  the  least,  a  doubtful  one  on  the  question  of  fact, 
and  one  from  the  elucidation  of  which  no  available  light  should 
have  been  excluded.  For  the  erroneous  rulings  mentioned  the 
judgment  should  be  reversed,  and  a  new  trial  granted.  80  orderedi 
with  costs  to  abide  the  flual  award  of  costs.    All  concur. 


In  re  LIMA  ft  H.  F.  RT.  OO. 

^Supreme  Ckyort,  General  Term,  Fifth  Departanent    April  13,  1888.) 

Costs— SpbciaIi  Procbbdings. 

An  application  by  a  railroad  company  for  authority  to  constmct  and 
operate  its  road  atong  a  street  ma4e  under  Laws  1890,  c.  565,  giving  a 
railroad  company  poweor  to  construct  its  road  across,  along,  or  upon  any 
highway  which  the  route  of  its  road  ahaU  Intersect  or  touch,  but  making 
it  a  condition  precedent  to  the  exercise  of  the  power,  in  respect  to  a  street 
in  an  incorporated  village,  that  it  shall  procure  the  order  of  the  supreme 
court  on  notice  to  the  vUlage  trustees,  is  not  an  action  nor  a  motion,  but 
a  special  proceeding,  within  the  meaning  of  Code  CivU  Proo.  §  3240,  and, 
on  the  appllwitlon  beUig  denied,  costs  as  of  an  action  are  properly  awarded, 
in  the  discretion  of  the  court,  to  the  trustees  of  the  village  who  resisted 
the  applioation. 

Appeal  from  special  term,  Steuben  county. 

Application  by  the  Lima  &  Honeoye  Fails  Railway  Company  for 
authority  to  construct  and  operate  its  road  upon  and  along  a  street 
in  the  village  of  Honeoye  Falls.  The  application  was  opposed  by 
the  board  of  trustees  of  the  village,  and  denied,  and,  from  an  order 
awarding  them  costs  as  of  an  action,  petitioner  appeals.    Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS^  MAOOMBEB,  and 
HAIGHT,  JJ. 

E.  A.  Nash,  for  appellant. 
O.  H.  Shuart,  for  respondents. 

DWIGHT,  P.  J.  The  application  was  for  authority  to  construct 
and  operate  the  petitioner's  road  upon  and  along  Main  street^  in 
the  village  of  Honeoye  Falls.  It  was  made  under  section  11,  art 
1,  of  the  railroad  law  (Laws  1890,  c.  565.)  Notice,  as  required  by 
the  section  cited,  was  given  to  the  board  of  trustees  of  the  village, 
and  they  appeared,  and  opposed  the  application.  It  was  heard  on 
the  petition  of  the  applicant,  supported  by  numerous  affidavits,  on 
the  one  hand,  and  on  the  remonstrance  of  residents  and  property 
holders  on  the  street,  and  affidavits,  on  the  other  hand.  The  court 
denied  the  application,  and  awarded  to  the  trustees  of  the  village 
costs  of  the  proceeding,  as  of  an  action,  to  be  paid  by  the  peti- 
tioner. The  appeal  is  from  the  last-mentioned  provision  of  the 
order. 
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It  is  plain  that  the  question  involyed  is  one  of  definition.  If 
the  application  and  its  prosecution  was  a  special  proceeding,  then 
the  costs  as  of  an  action  were  properly  awarded,  in  the  discretion 
of  the  court,  (Code  Civil  Proc.  §  3240:)  and  that  it  was  such  we 
have  no  doubt  It  was  not  an  action.  It  must  therefore  have  been 
a  special  proceeding  or  a  motion.  What  is  a  motion  is  defined  bv 
sections  767,  768,  of  the  Code  of  Civil  Procedure.  By  that  defini- 
tion an  order  is  a  direction  of  court  or  judge  made  in  an  action  or 
special  proceeding,  and  the  application  for  such  an  order  is  a  motion, 
^is  we  think  indicates  the  cha^racteristic  which  distinguishes  a 
motion  from  a  special  proceeding,  viz.:  that  a  motion  is  an  ap- 
plication in  a  proceeding — ^by  action  or  otherwise — already  pending 
or  about  to  be  commenced,  upon  which  it  depends  for  jurisdiction; 
whereas  a  special  proceeding  is  an  independent  prosecution  of  a 
remedy,  in  which  jurisdiction  is  obtained  by  original  process.  This 
is  in  harmony  with  the  definition,  or  partial  definition,  of  a  special 
proceeding,  contained  in  sections  3333,  3334,  of  the  same  Code. 
By  those  sections  it  is  declared  that  every  prosecution,  other  than 
an  action,  for  the  protection  or  enforcement  of  a  right,  or  tlie  re- 
dress or  prevention  of  a  wrong,  is  a  special  proceeding.  This  does 
not  purport  to  be  an  exhaustive  definition  of  a  specisQ  proceeding, 
but  it  is  probably  sufficient  for  the  purposes  of  this  discussion.  It 
indicates  that  a  special  proceeding  is  the  prosecution  of  a  remedy 
by  original  process,  and  indei)endently  of  any  other  proceeding, 
which  is  opposed  to  the  definition  of  a  motion.  Counsel  for  the  ap- 
pellant argue  that  the  application  in  this  case  is  not  within  the 
last  definition,  because  it  is  not  for  the  enforcement  of  a  right, 
but  for  the  procurement  of  a  favor;  but  we  think  the  criticism  is 
not  just.  The  general  railroad  law,  under  which  this  application 
was  made,  gives  to  every  railroad  corporation,  subject  to  the  limita- 
tions and  requirements  of  the  same  statute,  ''power  to  construct  its 
road  across,  along,  or  upon  any  •  •  •  highway  *  *  • 
which  the  route  of  its  road  shall  intersect  or  touch,''  (article  1,  §  4, 
subd.  4,)  but  by  section  11,  already  cited,  makes  it  a  condition  pre- 
cedent of  the  exercise  of  that  power,  in  respect  to  a  street  in  any 
incorporated  village,  that  it  shall  procure  the  order  of  the  supreme 
court  at  sx>ecial  term,  on  notice  to  the  board  of  trustees  of  such 
village.  Undoubtedly  the  word  "power,"  as  used  in  the  provision 
of  statute  above  quoted,  is  synonymous  with  "right,"  and  the  effect 
of  the  provision  is  to  give  to  the  railroad,  subject  to  certain  condi- 
tions, the  right  to  build  its  road  along  the  highway;  and  it  was  to 
bring  itself  within  the  conditions  necessary  for  the  exercise  of  that 
right  that  this  application  was  made.  The  fact  that  the  court  has 
the  power  to  refuse  the  order  asked  for  does  not  change  the  nature 
of  the  application.  It  was  in  a  very  proper  sense  a  proceeding  for 
the  enforcement  of  a  right  claimed  by  the  petition,  though  not 
granted  by  the  court.  But,  as  already  said,  the  definition  of  sec- 
tion 3334  does  not  purport  to  be  exhaustive.  It  declares  that  cer- 
tain prosecutions  are  special  proceedings,  but  it  does  not  exclude 
all  other  proceedings  from  the  same  category.  This  application  was 
certainly  not  an  action.    It  was  not  a  motion  in  any  action  or  other 
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proceeding.  It  mnst  have  been,  we  suppose,  a  special  proceeding. 
This  precise  question  seems  not  to  have  been  adjudicated  in  anj 
reported  case,  but  the  decisions  in  the  following  cases  are  in  ac- 
cord with  the  principles  above  stated.  Railroad  Co.  v.  Davis,  56 
N.  Y.  145;  In  re  Jetter,  78  N.  Y.  601;  In  re  Long,  (Sup.)  15  N.  Y. 
Supp.  657;  In  re  Holden,  126  N.  Y.  589,  27  N.  E.  Rep.  1063.  We 
can  have  no  doubt  that  the  proceeding  on  this  application  was  a 
special  proceeding,  within  the  provision  of  section  3240  of  the  Code 
of  Civil  Procedure,  and  that  costs  as  of  an  action  were  properly 
awarded  to  the  re^ndents,  in  the  discretion  of  the  court.  The  or- 
der appealed  from  must  be  affirmed,  with  costs.  So  ordered.  AU 
concur. 


In  re  OOOK. 

(Supreme  Oourt,  General  Term,  Fifth  Dei>artment     Aprii  13,  18d3.) 

1.  Sbttlbmxnt  bt  Admihistbatob— Assignment  of  Legacy  —  Laches  of  As* 

SIONEE. 

A  petitioa  by  the  assignee  of  a  legacy,  filed  after  payment  thereof  to 
the  legatee  hy  the  administrator  a  t.  a.,  under  a  decree  settling  his  ao- 
oounts  and  directing  such  payment,  to  open  and  amend  the  decree.  Is 
properly  denied  on  the  ground  of  the  assignee's  laches,  where  the  assign- 
ment was  made  10  years  before  the  decree,  and  no  attempt  was  made  to 
give  notice  thereof  except  to  the  executor  named  In  the  will,  who  had  died 
15  years  before  the  assignment. 

Sb  Bamb—Noticb  of  Assignment— Payment  to  Legatee. 

A  decree  settling  the  accounts  of  an  administrator  c.  t.  a.,  and  directing* 
payment  of  a  legacy  to  the  legatee,  will  not,  after  such  payment,  br 
opened  and  amended  on  petition  of  an  assignee  of  the  legatee,  where  It 
appears  that  the  administrator  had  no  notice  of  the  assignment  except 
by  mere  rumor,  which  did  not  glye  the  name  or  residence  of  the  ns 
algnee. 

9.  Same— Validity  of  Assignment—Jurisdiction  of  Subrogate. 

Where  an  idmlnlstrator  eta.  has  settled  bis  accounts  and  paid  a  legacy 
to  the  legatee  under  a  decree  directing  such  payment,  the  decree  wlU  nor 
be  opened  and  amended  on  petition  of  an  assignee  of  the  legatee,  .where 
the  legatee  claims  that  the  assignment  was  procured  by  fraud  and  duress, 
since  the  surrogate  has  no  Jurisdiction  to  determine  the  yalldlty  of  the 
assignment 

4.  Same. 

Nor,  In  such  case,  can  the  decn>e  be  opened  In  order  to  admit  the  as- 
signee as  a  party,  and  the  accounting  be  suspended  until  the  yalldlty  of 
the  assignment  can  be  determined  In  a  proper  tribunal,  since  not  on^  Is- 
the  accoimtlng  completed,  but  the  legacy  has  been  paid. 

0L  Same — Remedy  of  Assignee. 

If,  In  such  case,  the  legatee  and  the  administrator  haye  been  guUty  of 
complicity  In  procuring  the  decree  without  notice  to  the  assignee  of  the 
legacy,  and  notwithstanding  the  yalldlty  of  the  assignment,  the  assign- 
ee's remedy  Is  by  an  action  against  them. 

Appeal  from  surrogate's  court,  Ontario  county. 

Proceedings  for  the  judicial  settlement  of  the  accounts  of  Frank 
D.  Cook,  a£ninistrator  with  the  will  annexed  of  James  Loomis, 
deceased.  A  final  decree  was  made,  and  a  legacy  paid  in  accord- 
ance therewith.     Afterwards  Charles  W.  Fuller,  claiming  to  be  the 
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assignee  of  the  legatee,  filed  a  petition  to  open  and  amend  tlie  de- 
cree, and  from. an  order  denying  the  petition  he  appeals.    Affinned. 
Ap^ed  before  DWIGHT,  P.  J.,  and  LEWIS,  MACOMBEB,  and 
HAIGHT,  JJ. 

Moses  Shire,  for  appellant. 

D.  G.  Laphajn,  for  respondent  Cook. 

G.  D.  Bead,  for  respondent  BockwelL 

DWIGHT,  P.  J.  The  testator,  James  Lopmls,  late  of  Ontario 
county,  died  many  years  ago,  leaving  a  will,  by  which  he  appointed 
his  widow,  Nancy  Loomis,  and  one  Charles  Shepard,  his  execntore, 
and  gave  a  legacy  of  f  900  to  the  respondent  Adin  Rockwell,  jjayable 
only  after  the  death  of  the  widow.  That  event  occurred  in  1891. 
Oliarles  Shepard,  who  seems  to  have  been  the  sole  acting  executor, 
-died  in  186'^  and  was  succeeded,  first,  by  Charles  E.  Shepard,  who 
^ed  in  1886,  and  afterwards  by  the  respondent  Cook,  as  adminiB- 
trator  with  the  will  annexed  of  the  estate  of  James  Loomis.  In 
Aprfl,  1892,  Cook  made  his  petition  to  the  surrogate's  court  of 
Ontario  county  for  a  final  settlement  of  his  accounts  as  such  admin- 
istrator. An  accounting  was  had  and  a  decree  made  accordinfrly, 
which,  among  other  things,  directed  the  payment  to  the  legatee, 
Adin  Rockwell,  of  the  legacy  before  mentioned.  That  payment, 
with  all  others  directed  by  the  decree,  was  duly  made,  and  by  a 
supplemental  order  Cook  was  fully  discharged  from  duty  and  lia- 
bility as  such  administrator.  Thereafter,  and  on  the  20th  day  of 
September,  1892,  the  appellant,  Charles  W.  Fuller,  filed  in  the  same 
court  his  petition  pra^inp;  for  an  order  requiring  Cook  to  show  cause 
why  the  decree  above  mentioned  should  not  be  opened  and  amended 
so  as  to  direct  him  to  pay  to  the  petitioner,  instead  of  Adin  Rock- 
well, the  legacy  in  question.  In  his  petition  Fuller  alleged  that  on 
the  Ist  day  of  November^  1882,  Rockwell  duly  assigned  the  legacjr 
to  him,  and  that  immediately  ujwn  the  receipt  of  such  assignment 
lie  had  caused  written  notice  thereof  to  be  given  to  Charles  Shepard, 
one  of  the  executors  of  the  will  of  Loomis.  The  same  petition, 
in  tracing  the  successive  administrations  of  Loomis'  estate,  shows, 
as  the  fact  was,  that  Charles  Shepard  died  in  1867, — 15  years  before 
the  assignment  was  made.  This  contradiction  of  statements  is 
nowhere  in  the  case  corrected  or  explained.  The  petition  further 
shows  that  in  1887  Cook,  as  administrator,  etc.,  of  Loomis,  insti- 
tuted proceedings  in  the  same  court  to  compel  an  accounting  by  the 
executors  of  Charles  E.  Shepard,  deceased,  his  predecessor  in 
such  administration,  and  that  in  the  account  filed  by  them,  in  the 
schedule  which  gave  the  names  of  persons  interested  in  the  estate, 
was  the  following  entry:  "Adin  Rockwell,  of  Rochester,  N.  Y. 
Charles  W.  Fuller,  a,*?signee  of  interest  of  Adin  Rockwell,  residence 
unknown."  The  petition  also  showed  that  in  the  account  of  Cook 
filed  for  settlement  in  April,  1892,  is  the  statement:  "It  has  been 
reported  that  said  Adin  Rockwell  has  assigned  his  interest  in  said 
-estate,  but  I  have  no  knowledge  respecting  the  truth  or  falsity  of 
;said  rexx)rt,  and  no  information  as  to  the  name  or  residence  of  the 
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assignee  if  one  exists."  The  faregoing  are  all  the  matten  stated 
in  the  petition  which  tend  to  charge  the  respondent  with  notice 
of  the  assignment  The  petition  was  answered  by  Cook,  the  ad- 
ministrator,  and  also  bj  Bockwell,  the  I^^tee,  who,  though  not 
cited  under  the  order  to  show  cause,  appeared  on  his  own  motion, 
as  he  had  a  right  to  do.  Code  Civil  Proc.  §  2731.  Cook  denied 
that  he  had  any  notice  that  the  legacy  had  ever  been  assigned  except 
by  mere  rumor,  whicih  did  not  give  the  name  of  the  supposed  as- 
signee; alleges  that  he  made  diluent  inquiry  to  ascertain  the  truth 
of  the  report,  and  was  unable  to  obtain  any  further  information  on 
the  subject;  alleges  that  he  never  saw  the  entry  in  the  account 
filed  by  the  executors  of  Charles  E.  Shepard,  nor  had  his  attention 
called  to  it  Bockwell  answers,  admitting  that  he  executed  an 
assignment  ot  the  legacy. to  PuDer,  but  impeaching  it  for  fraud, 
deceit,  and  duress.  No  evidence  was  taken  on  either  side^  and  the 
case  stands  on  the  undisputed  allegations  of  the  petition  and  the 
two  answers. 

On  the  case  thus  presented  we  think  the  decree  of  the  surrogate's 
court  denying  the  prayer  of  the  petition  was  clearly  right,  on  three 
grounds:  (1)  For  laches  on  the  part  of  the  petitioner;  (2)  for  want 
of  notice  to  the  administrator  before  the  money  was  actually  paid 
by  him  to  the  legatee;  (3)  because  the  surrogate  had  no  junsdic- 
tion  to  try  the  question  of  the  validity  of  the  assignment.  The 
laches  of  the  petitioner  are  shown  by  the  fact  that  for  10  years  he 
made  no  attempt  to  give  notice  of  his  assignment,  or  to  present  his 
claim,  except  to  an  executor,  who  had  been  dead  for  15  years.  If, 
as  he  says,  he  did  not  know  that  he  deceased  executor  had  been 
succeeded  in  the  administration  of  the  estate,  that  of  itself  shows 
laches,  because  the  fact  could  have  been  learned  at  any  time  on 
application  to  the  surrogate  of  the  proper  county.  We  also  agree 
with  the  learned  surrogate  that  the  case  fails  to  show  such  notice  of 
an  assignment  to  the  administrator  as  to  charge  him  either  with 
bad  faith  or  neglect  of  duty  in  failing  to  cause  the  petitioner  to  be 
cited  to  the  flnsU  accounting.  In  the  absence  of  such  a  case  against 
the  administrator,  a  conclusive  answer  to  the  petition  Is  found  in 
the  fact  that  the  validity  of  the  assignment  was  positively  denied 
on  the  return  of  the  order  to  show  cause.  The  only  purpose  for 
which  it  was  sought  to  open  the  decree  was  to  substitute  a  direction 
for  the  payment  of  the  legacy  to  the  alleged  assignee.  This,  of 
course,  coidd  not  be  done  until  the  validity  of  the  assignment  was 
established;  and  the  surrogate  had  no  jurisdiction  of  that  issue. 
Code  Civil  Proc.  §§  2718,  2743;  In  re  Brown,  3  Qvil  Proc.  R  39; 
Strong  V.  Strong,  3  Redf.  Sur.  481;  In  re  Martinets  Estate,  11  Abb.  N. 
O.  54.  Nor  was  this  a  case  in  which  the  decree  should  have  been 
opened  in  order  to  admit  the  petitioner  as  a  party  to  it,  and  then 
the  accounting  suspended  until  the  question  of  the  validity  of  the 
assignment  could  have  been  determined  in  a  prox)er  tribunal;  for 
here  not  only  was  the  accounting  completed,  but  the  money  in  the 
hands  of  the  administrator  had  been  paid  out  in  accordance  with 
the  directions  of  the  decree.  This,  it  is  plain,  must  be  a  complete 
defense  to  the  administrator  against  the  liability  to  pay  it  again. 
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unless,  u  we  haye  said,  he  has  been  guilty  of  bad  faith  or  neglect 
of  official  duty  in  procuring  the  settlement  and  the  decree  to  be 
made.  The  remedy  of  the  i)etitioner  seems  to  be  by  action  against 
Rockwell  or  against  Rockwell  and  Cook,  if — as  is  strongly  intimated 
in  the  petition — there  is  ground  for  alleging  that  the  two  were 
in  complicity  in  procuring  the  direction  of  the  decree  for  the  pay- 
ment of  the  legacy  to  Bockwell,  notwithstanding  a  valid  assignment, 
without  giving  an  opportunity  to  be  heard.  On  the  case  made  by 
the  findings  in  tiie  surrogate's  court,  the  order  was  right,  and  should 
be  aifirmed. 

Order  of  the  surrogate's  court  of  Ontario  county,  appealed  from, 
affirmed,  with  costs.    All  concur. 


OAHR  T.  SULLIVAN  et  aL 
(Supreme  Court,  Genei-al  Term,  Fifth  Department     April  13,  ISda.) 

1.  BAiiB— Waivbr  op  Breach  op  Wabbaijtt— Aocbptahcb  of  Goods. 

Where  goods  are  delivered  to  Ihe  buyer's  ageat,  and  reported  by  him 
to  the  buyer  as  not  being  of  the  quality  ordered,  and  the  buyer,  without 
complaint  or  notice  to  the  seller,  directs  the  agent  to  sell  the  same,  whidi 
he  does,  there  is  such  an  acceptance  of  the  goods  as  will  preclude  his  re- 
coTering  damages  for  their  failure  to  comply  with  the  omtract  of  sale. 

d.  Tbial— Waiver  of  Jury—Request  to  Dirbot  Verdict. 

Where  both  parties  have  requested  the  court  to  direct  a  verdict,  plaintUT 
asking  direction  of  a  verdict  on  the  daim  sued  on,  and  defendant  a  verdict 
on  his  counterclaim,  it  is  too  late,  after  the  court  has  refused  plalntifrs 
request,  and  granted  defendant's,  for  plaintiff  to  ask  to  go  to  the  Jury  oa 
the  issues. 

Appeal  from  Erie  county  court 

Action  by  John  V.  Carr  against  Timothy  Sullivan  and  another. 
From  a  judgment  for  defendants  on  a  counterclaim  and  for  cost8» 
entered  on  a  verdict  directed  by  the  court,  and  from  an  order  de- 
nying a  motion  for  a  new  trial,  plaintiff  appeals.    Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MACOMBEB,  and 
HAIGHT,  JJ. 

Hartzell  &  Newton,  for  api)ellant.' 
A.  C.  Calkins,  for  respondents. 

DWIGHT,  P.  J.  The  action  was  against  the  defendants  as  in- 
dorsers,  in  their  firm  name,  of  a  promissory  note  for  f 294.59,  made 
July  17, 1891,  by  "L.  F.  Genet  Lumber  Co.,"  payable  in  three  months, 
to  the  order  of  the  defendants,  for  lumber  sold  by  them  to  the 
maker,  and  indorsed  by  them  for  discount  at  a  bank  in  Buffala 
The  note,  at  its  maturity,  was  dishonored  by  the  maker,  and  pro- 
tested for  nonpayment.  The  defendants  then  took  up  the  note, 
and  shortly  afterwards  delivered  it  to  the  plaintiff  on  payment  by 
him  of  the  amount  due  thereon.  The  note  was  said  to  be  lost  at 
the  time  of  the  trial,  so  that  it  was  not  produced  in  evidence,  but 
it  seems  the  indorsement  of  the  defendants  was  not  erased  at  the 
time  of  its  delivery  to  the  plaintiff.    By  the  plaintiff's  verified  com- 
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plaint  it  is  alleged  that  it  was  indorsed  by  the  defendants  at  the 
time  of  its  delivery  to  hiniy  but  by  his  testimony  on  the  trial  he 
admits  this  statement  not  to  be  true.  At  this  point  arises  the 
first  issue  between  the  parties.  The  theory  of  the  plaintiffs  case 
is  that  this  was  a  purchase  by  him  of  the  note,  as  a  subsisting 
obligation  against  both  maker  and  indorsers;that  of  the  defend- 
ants is  that  the  transaction  was  a  payment  of  tiie  note  by  the  plain- 
tiff for  the  makers;  and  the  evidence  on  either  side  tends  to  sup- 
port the  theory  of  each,  with  a  very  decided  preponderance  hi 
favor  of  the  defendants.  The  answer,  besides  the  defense  above 
stated,  sets  up  a  counterclaim  for  the  amount  of  a  promissory  note 
of  9288,  made  by  the  plaintiff  to  the  defendants,  for  lumber  sold  by 
them  to  him,  dated  November  21,  1891,  less  than  a  month  after  the 
alleged  purchase  by  him  of  the  note  set  up  in  this  complaint.  The 
plaintiff  by  his  reply  admitted  the  making  and  delivery  of  the  note 
«et  up  by  the  answer,  but  claimed  to  recoup,  thereon,  damages  for 
the  breach  of  an  alleged  warranty  by  defendants  of  the  quality 
of  the  lumber  for  which  the  note  was  given.  This  presented  the 
only  remaining  issue  on  the  pleadings,  and  on  the  proof  there  was 
clearly  no  question  for  the  jury.  The  alleged  warranty  consiste^l 
in  the  order  given  by  the  plaintiff,  and  accepted  by  the  defend- 
ants, for  the  future  delivery  in  New  York  of  a  car  load  of  elm 
lumber  of  the  qualities  known  as  "firsts'*  and  "seconds;"  and  the 
evidence  of  the  plaintiff  himself  shows  that  when  the  lumber  was 
delivered  to  his  agent  in  New  York,  and  was  reported  to  him  by 
the  agent  as  not  being  of  the  qualities  ordered,  the  plaintiff  never- 
theless, without  complaint  or  notice  to  the  defendants,  directed 
his  agent  to  sell  the  lumber,  which  he  did,  and  the  plaintiff  made 
no  communica4;ion  to  the  defendants  on  the  subject  until  by  his 
reply  in  his  action.  This  was  an  unconditional  and  unqualified  ac- 
ceptance of  the  property,  and  precluded  any  recovery  thereafter 
for  its  failure  to  conform  to  the  terms  of  the  executory  contract 
under  which  it  was  delivered.  Beed  v.  Bandall,  29  N.  Y.  358;  Bust 
V.  Eckler,  41  N.  Y.  488;  McCormick  v.  Dawkins,  45  N.  Y.  265. 

When  the  evidence  was  closed,  the  plaintiff's  counsel  requested 
that  the  court  direct  a  verdict  for  the  plaintiff  for  the  amount  of 
the  note  declared  upon  in  the  complaint,  which  the  court  declined 
to  do.  Defendants'  counsel  then  requested  the  court  to  direct  a 
verdict  in  their  favor  for  the  amount  of  the  note  set  up  in  the 
answer,  less  a  drawback  for  freight  which  was  conceded  by  the 
defendants,  and  the  court  directed  such  a  verdict  to  be  taken. 
After  that  direction  had  been  given,  counsel  for  the  plaintiff  asked 
to  go  to  the  jury  on  each  of  the  issues  above  defined,  severally, 
which  request  was  denied,  the  plaintiff  excepted,  and  a  verdict  for 
the  defendants  was  taken  as  previously  directed.  It  is  now  a 
familiar  rule  that,  when  counsel  for  both  parties  request  the 
court  to  direct  a  verdict,  all  the  issues  of  fact  as  well  as  of  law  are 
to  be  regarded  as  submitted  to  the  decision  of  the  court,  and  no 
question  need  be  submitted  to  the  jury.  Dillon  v.  CJockcroft,  90 
N.  Y.  649.  It  is  true  that  a  request  for  the  direction  of  a;  verdict 
is  not  necessarily  a  waiver  of  the  right  to  go  to  the  jury,  but,  when 
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such  request  of  either  party  has  been  denied,  he  may  afterwards  in- 
sist upon  his  right  to  go  to  the  jury,  if  he  makes  the  claim  in  time. 
It  is  manifestly  too  late  to  do  so  after  the  direction  of  a  verdict 
has  been  given.  The  court  has  then  acted  upon  the  submission 
to  it  of  all  the  questions  in  the  case,  and  it  is  too  late  to  withdraw 
the  consent  to  such  submission.  Howell  v.  Wright,  122  N.  Y.  667, 
25  N.  £.  Bep.  912.  There  was  no  error  in  the  disposition  made 
by  the  court  of  questions  of  fact  in  this  case.  Upon  the  second 
of  the  issues  presented  we  have  already  held  there  was  no  ques- 
tion for  the  jury,  and  upon  the  first  we  have  already  intimated  our 
opinion  that  there  was  a  clear  preponderance  of  evidence  in  favor 
of  the  defendants.  We  find  no  other  exception  in  the  case  which 
requires  discussion.  The  judgment  and  order  appealed  from  should 
be  afiOrmed.    Bo  ordered.    All  concur. 


WBLD  V.  NEW  YORK,  L.  B.  A  W.  R  00. 

(Supreme  Oourt,  G^eral  TenOt  FifOi  Department     April  18,  1888.) 

Mabbdbd  Wokeh— Action  bt. 

After  the  passage  of  the  repeaUng  act  of  1880,  (Laws  1880,  c.  245,  S  1. 
subsecs.  36-38,)  and  before  the  act  of  1890,  (chapter  248,)  which  amended 
Code  Civil  Proc.  §  450,  a  married  woman  coidd  sue  in  her  own  name  for  per- 
sonal injuries  without  johilng  her  husband  as  a  plaintiff. 

Appeal  from  circnit  court,  Niagara  county. 

Action  by  Marie  H.  Weld,  a  married  woman,  against  the  New 
York,  Lake  Erie  &  Western  Bailroad  Company,  for  personal  in- 
juries. From  a  judgment  entered  on  a  verdict  for  plaintiff,  and 
from  an  order  denying  a  motion  for  a  new  trial,  defendant  appeals. 
Affirmed. 

Argued  before  DWIOHT,  P.  J.,  and  LEWIS^  MACOMBEB^  and 
HAIGHT,  JJ. 

A.  D.  Scott,  for  appellant. 
S.  R  Filkins,  for  respondent 

DWIGHT,  P.  J.  This  action,  begun  in  December,  1888,  was 
brought  by  a  married  woman  for  a  bodily  injury  sustained  by  her 
in  October  of  the  same  year,  by  reason,  as  alleged,  of  the  negligence 
or  breach  of  duty  of  the  defendant  as  a  common  carrier  of  pasesen- 
gers.  The  point  chiefly  discussed  presents  the  question  whether 
after  the  passage  of  the  repealing  act  of  1880,  (Laws  1880,  c  245^ 
§  1,  subsecs.  36-38,)  and  before  the  act  of  1890,  (chapter  248,)  which 
amended  section  450  of  the  Code  of  Civil  Procedure,  a  married 
woman  might  maintain  an  action  in  her  own  name  for  an  injuiy 
personal  to  herself,  without  joining  her  husband  with  her  as  a 
plaintiff.  The  question  has  been  a  good  deal  mooted,  and  the  sub- 
ject of  conflicting  decisions  at  special  term;  bnt  there  have  been 
two  general  term  decisions,  in  the  third  and  fourth  departments^ 
which  agree  in  holding  in  favor  of  the  right  of  the  married  woman, 
during  the  interval  of  time  mentioned,  as  bef<M?e  and  since,  to 
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maintalTi  the  action  in  her  own  name  without  joinder  of  her  bus- 
band.  Those  cases  are  Campbell  v.  Perry,  (Sup.)  9  N.  Y.  Supp.  330, 
and  Haden  v.  Clarke,  (Sup.)  10  N.  Y.  Supp.  291.  Those  cases  also 
agree  in  holding — the  former  in  an  opinion  by  Learned,  P.  J.,  and 
the  latter  by  Martin,  J. — ^that  the  case  of  Bennett  v.  Bennett,  in 
the  second  division  of  the  court  of  appeals,  (116  N.  Y.  584,  23  N. 
E.  Rep.  17,)  Is  contr(ritling  authority  for  the  conclusion  reached  by 
them.  We  think  there  may  be  some  question  whether,  in  view  of 
the  manner  in  which  the  court  divided  in  making  its  judp:ment 
in  the  last-mentioned  case,  it  can  be  fairly  said  that  the  decision  is 
altogether  authoritative  on  the  particular  question  here  proposed;, 
but  we  believe  that  the  three  cases,  taken  together,  have  been 
generally  received,  by  the  bench  as  well  as  the  bar  of  the  state,  a& 
finally  settiing  the  question,  and  we  are  not  disposed  to  disturb  the 
conclusion  thus  reached. 

The  facts  of  the  case  out  of  which  the  only  remaining  questions 
arose  were  briefly  these:  The  plaintiff,  an  elderly  woman,  not  in 
good  health,  was  near  the.  end  of  a  continuous  journey  from  St* 
Louis,  Mo^  to  her  home  in  Medina,  in  this  state.  At  Buffalo  she 
purchased  a  ticket  from  that  city  to  Lockport,  by  the  defendant's 
road,  and  became  a  passenger  by  one  of  its  trains,  which  left 
Buffalo  between  8  and  9  o'clock  in  the  evening  of  October  6th. 
On  reaching  Tonawanda  it  was  discovered  that  a  wreck  of  cars  on 
the  New  York  Central  Bailroad  had  occurred  at  the  crossing  of 
the  defendant's  road  by  that  of  the  former  company,  which  w> 
blocked  the  defendant's  track  as  to  render  it  necessary  to  transfer- 
passengers  to  a  train  on  the  other  side  of  the  wreck.  In  doing  this 
a  single  brakeman  was  detailed  to  proceed  with  a  hand  lantern,  and 
jniide  the  company  of  25  or  30  passengers  around  the  wreck.  The 
plaintiff  was  traveling  alone,  except  for  chance  companions  of  the- 
journey;  was  somewhat  impeded  by  her  hand  luggage.  She  was^ 
timid,  and  soon  became  nervous  and  agitated  from  the  unexpected 
demand  upon  her  strength.  After  passing  the  wreck  she  naturally 
fell  behind  the  other  passengers,  and  became  unable  to  distinguish 
the  lantern  of  the  guide  among  the  scattered  lights,  which  confused 
and  misled  her,  and  before  reaching  the  train  she  stumbled  and 
fell,  receiving  the  somewhat  serious  injury  of  which  she  complains* 
The  two  questions  which  were,  with  great  fairness,  submitted  to 
the  jury,  were — ^First,  whether  the  defendant's  servants  and  agents 
engaged  in  making  the  transfer  exercised  all  reasonable  care  to 
furnish  to  its  passengers,  the  aged  and  weak,  as  well  as  the  young 
and  vigorous,  such  light  and  guidance  over  an  unknown  and  diffi- 
cult  way  as  reasonably  to  secure  to  them  a  safe  and  comfortable 
passage,  on  foot,  from  one  train  to  the  other;  and,  second,  whether 
the  phdntiff  herself  was  guilty  of  any  omission  of  reasonable  care 
for  her  own  safety  which  contributed  to  occasion  the  accident  to  her- 
self. These  were  manifestly  questions  which  could  not  propOTly  be 
withheld  from  the  jury,  and  they  were  answered  in  her  favor,  upon 
evidence  which  can  hardly  be  said  to  have  been  conflicting  in  any 
material  respect  The  verdict,  which  was  for  a  recovery  In  a  very 
moderate  amount,  cannot  be  disturbed  on  general  principles,  and 
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there  waa  no  particular  exception  in  the  case  by  which  it  is 
Tltiated.  The  judgment  and  order  appealed  from  must  be  affirmed. 
80  ordered.     All  concur. 


LOUGH  et  aL  y.  OUTBRBRIDOB  et  aL 

(Supreme  Court,  General  Term,  First  Department    April  14,  1803.) 

Cabriers  of  Goods— Discrimination. 

A  common  cairl^  of  freight  on  the  high  seas  has  a  rii?ht  to  provide  at 
certain  times  a  reduced  rate,  on  condition  that  all  of  the  consignor's 
freight  duiliig  such  times  be  sent  by  guch  carrier's  Une,  and,  the  same 
terms  being  offered  to  all  shippera,  none  have  a  right  to  complain. 

Appeal  from  special  term,  New  York  county. 

Action  by  Ernest  St  George  Lough  and  Robert  H.  Burrows 
against  A.  Emilus  Outerbridge,  Adolphus  J.  Outerbridge,  and  the 
Quebec  Steamship  Ck)mpany  to  restrain  defendants  from  charging 
plaintiffs  higher  rates  for  carrying  goods  than  were  charged  to 
other  shippers.  From  a  judgment  for  defendants,  dismissing  the 
complain^  plaintiffs  app^.     Affirmed. 

Tlio  plaintiffs  are  pailners,  under  tlie  firm  name  of  O.  F.  Ix>ugh  &  Co.,  en- 
};aged  in  business  at  the  city  of  New  York,  as  export  commission  merchants 
sliipping  goods  to  the  Windward  Islands.  The  individual  defendants  are  en- 
i^titiad  in  business  in  the  city  of  New  York  mider  the  firm  name  of  A.  E.  Outer- 
bridge  &  Co.,  and  are  the  agents  of  the  Quebec  Steamship  Company,  a  Ca- 
nadian corporation  which  now  is,  and  for  19  years  last  past  has  been,  engaged 
in  carrying  passengers,  tlie  mails,  and  merchandise  between  the  city  of  New 
York  and  the  Windward  islands.  It  lias  employed  five  or  six  iron  steamers  of 
the  highest  class  hi  its  business,  and  during  the  year  1S92  a  vessel  left  New 
York  once  in  10  days.  About  six  weeks  Is  required  to  make  a  trip  from  New 
York  to  the  islands  and  return.  Vessels  sailed  from  New  York  on  days  ad- 
vertised, without  reference  to  the  quantity  of  car;?o  shipped.  For  seven  years 
prior  to  the  comjuencement  of  this  action  tlie  JSL  CaUao,  a  British  steamer, 
has  been  engaged  in  carrj'hig  passengers  and  freight  between  New  York  and 
Cuidad  Bolivar,  a  port  in  Venezuela.  Early  in  lf^2  this  steamer  began  carry- 
ing freight  from  New  York  to  Barbadoes,  at  which  port  she  stopped  on  her 
regular  trips  to  and  from  Cuidad  Bolivar.  She  sailed  from  New  York  at 
Intervals  of  five  or  six  weeks,  and  her  freight  to  Cuidad  Bolivar  was  the  prin- 
cipal feature  of  her  business,  but  such  space  as  was  not  required  for  goods 
shipped  to  the  latter  port  she  fiUed  with  merchandlst)  foi*  Barbadoes  and 
other  Islands  on  her  route.  On  two  occasions  when  the  El  CaUao  was  loading; 
at  New  York  for  Barbadoes,  the  defendants  reduced  the  regular  nten  of 
freight  from  New  York  to  Barbadoes  from  40  to  25  cents  per  barrel,  to  such 
shippers  as  sent  oU  their  freight  during  that  week  by  the  defendant's  Une.  In 
February  and  Jime,  1892,  when  the  El  Callao  was  loading  tor  Barbadoes, 
the  plaintiffs  demanded  that  the  defendants  should  carry,  by  one  of  its  steam- 
ers, freight  from  New  York  to  Barbadoes  for  25  cents  per  barrel  This  the  de- 
fendants refused  to  do  unless  the  plaintiffs  would  agree  to  ship  aU  their  freif^t 
sent  during  the  week  of  the  sailing  of  defendants*  steamer  by  its  line.  The 
defendants  have  uniformly  cliarged  40  cents  per  barrel  to  aU  shippers,  upon 
aU  occasions,  except  when  a  steamer  of  the  defendants  and  the  El  Callao  left 
New  York  during  the  same  week.  Forty  cents  per  barrel  is  found  to  be  a 
fair  and  Just  rate,  and  25  cents  per  barrel  is  not  profitable  for  the  carrier. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

Evarts,  Choate  &  Beaman,  for  appellants. 
Butler,  Stillman  &  Hubbard,  for  respondents. 
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FOLLETT,  J.  Prior  to  December,  1891,  the  established  rate 
of  freight  from  New  York  to  Barbadoes  was  50  cents  per  barrel, 
but  in  that  month  the  defendants  reduced  the  charge  to  40  cents, 
which  remained  the  regular  rate  up  to  the  time  when  this  action 
was  begun.  The  uncontradicted  evidence  is  that  40  cents  is  a 
barely  paying  rate,  and  it  is  found  as  a  fact  that  this  rate  "was 
fair  and  just,  and  afforded  a  bare  subsistence  to  vessels  carrying 
at  such  rate/'  It  was  also  testified  on  the  trial,  and  was  not  con- 
tradicted, "that  twenty-five  cents  is  not  a  profitable  rate,  because 
we  pay  thirteen  cents  a  barrel  for  the  privilege  of  putting  it  ashore 
at  Barbadoes,  and  four  cents  a  barrel  for  putting  it  on  board  here.'' 
The  court  found  that  "the  rate  of  twenty-five  cents  per  barrel  was 
not  profitable."  In  February  and  in  June,  1892,  the  El  Callao  made 
the  rate  30  cents  per  barrel.  On  Monday,  February  29,  1892, 
the  Cosmopolitan,  one  of  defendant's  steamers,  sailed  from  New 
York  for  Barbadoes.  During  the  week  before,  the  El  Callao  was 
taking  freight  for  the  same  place.  The  plaintiffs  were  the  shipping 
agents  of  James  H.  Innis,  and  one  of  them  testified  that  on  the 
25th  of  February  he  asked  the  defendants  to  carry,  by  the  Cosmo- 
jjolitan,  3,500  barrels  to  Barbadoes  for  25  cents.  This  the  defend- 
ants refused  to  do  unless  the  plaintiffs  would  agree  not  to  ship  by 
the  El  Callao,  which  were  the  terms  given  to  all  other  shippers. 
"L.  Burrows,  [one  of  the  plaintiffs,]  said  that  James  H.  Innis  is  the 
only  person  we  are  shipping  goods  to  Barbadoes  to  by  the  El 
Callao,  in  other  words,  he  takes  up  the  whole  space;  he  is  responsi- 
ble alone,  and  he  has  nobody  else  with  him."  Thus  it  appears 
that  the  plaintiffs  furnished  all  the  freight  to  the  El  Callao  for 
which  it  had  space  at  30  cents  per  barrel,  and  demanded  that  the 
defendants  should  carry  the  remainder  of  their  freight,  by  the  Cos- 
mopolitan, at  25  cents  per  barrel.  On  Saturday,  June  4,  1892,  the 
Trinidad,  one  of  the  defendants'  steamers  sailed  from  New  York  for 
Barbadoes,  and  during  the  week  previous  the  El  Callao  was  taking 
freight  for  the  same  j^ace.  William  P.  Lough,  one  of  the  plaintiffs, 
testified  : 

''Question.  Do  you  know  whether  you  took  aU  the  room  that  there  was  In  the 
El  CaUao  available,  for  Barbadoes,  in  February  and  June?  Answer.  I  believe 
we  did.  It  was  a  usual  thing  for  us  to  do,— that  we  ftUed  up  the  available 
space.  The  rates  that  we  were  paying  on  the  El  Oallao  for  Barbadoes 
were  thirty  cents  per  dry  barrel.  That  was  so  in  February  as  w^  as  in 
June." 

After  exhausting  the  capacity  of  the  El  Callao  the  plaintiffs  de- 
manded that  the  defendants  should  carry  1,750  barrels  to  Barba- 
does for  25  cents,  which  they  refused  to  do,  unless  the  plaintiffs 
would  ship  all  their  freight  by  the  defendants'  line.  The  plain- 
tiffs' evidence  is  that  they  furnished  the  El  Callao,  in  February  and 
in  June,  with  all  the  freight  it  could  carry  to  the  Barbadoes  at 
30  cents  per  barrel, — ^its  rate, — and  then  insisted  that  the  defend- 
ants should  take  the  remainder  of  their  merchandise  at  25  cents  per 
barrel.  The  evidence  produced  by  the  plaintiffs  shows,  and  the  fact 
is  undisputed,  that  the  defendants  carried  for  25  cents  per  barrel 
only  in  case  the  consignor  would  send  all  of  his  freight  by  their 
v.22N.Y.s.no.9— 62 
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line,  and  the  plaintiffs  testify  that  the  same  terms  were  offered 
to  them.  On  such  a  state  of  facts  tha-e  is  no  foundation  for  the 
position  that  the  defendants  discriminated  against  the  plaintiffs 
or  against  any  shippers,  as  the  same  terms  were  offered  plaintiffs 
as  were  given  to  all.  A  common  carrier  has  the  right  to  charge 
different  sums  for  the  transportation  of  goods  on  different  occasions. 
The  defendants  had  the  riglit  to  caiTy  goods  at  25  cents  per  baiTel, 
or  fqr  any  less  sum,  and  to  establish  reasonable  conditions  upon 
which  they  will  carry  for  that  price.  The  condition  that  all  of  the 
consignor's  freight  which  was  shipped  daring  the  week  of  loading 
should  be  sent  by  defendants'  line  if  the  25  cent  rate  was  given 
was  not  an  unreasonable  one.  The  defendant  corporation  is  a 
common  carrier  on  the  high  seas,  open  to  all,  and  it  has  never 
acquired  any  rights  by  the  exercise  of  the  power  of  eminent  domain, 
and  its  duties  are  simply  those  imposed  by  the  rules  of  the  common 
law.  It  had  the  right  to  compete  with  the  El  Callao  for  the  car- 
riage of  freight,  and  offer  such  prices  as  it  saw  fit,  and,  so  long  as 
it  offered  the  same  terms  to  all  shippers,  none  have  a  legal  cause 
for  complaint 
The  judgment  shiould  be  afOrmed,  with  costs.    All  ooncur. 


In  re  LEDHIGH'S  ESTATE. 

(Supreme  Goort;  Qeneral  Term,  Fifth  Department    April  IB,  1893.) 

1.  Deed— Transfer  of  Personalty. 

Though  a  win  devising  land  to  an  executor  in  trust  to  wSL  the  same,  and 
divide  the  proceeds  among  testator's  chUdren,  may  work  an  equitable  con- 
version of  tho  realty  into  personalty,  the  children  are  the  equitable  owners 
of  the  personalty,  and  their  respective  shares  may  be  transferred  by  deed. 

S.  Trusts— Dealings  between  Trustee  and  Cbstui  Que  Trust. 

A  deed  by  a  devisee  of  one  of  the  children,  conveying  his  biterest  In  the 
trost  estate  to  the  executor,  is  not  invalid,  under  the  rule  prohibiting  a 
trustee  from  dealing  with  the  trust  estate,  where  it  appears  that  the 
grantor  was  of  full  age,  and  stood  on  an  equal  footing  with  the  executor. 

8L  Estoppel—Pleading  against  Deed. 

Where,  after  the  executor's  death,  his  executrix  files  her  petition  for  the 
settlement  of  the  trust  estate,  an  aUegation  in  such  petition  that  the 
gnintor  in  the  deed  is  hitercsted  in  the  settlement  caimot  alter  the  effect 
of  the  deed,  which  estops  him  fi'om  claiming  any  further  interest  In  the 
estate. 

Appeal  from  surrogate's  court,  Erie  county. 

Petition  by  Charles  Lang  to  compel  Charlotte  Schumacher,  exec- 
utrix, etc.,  of  Conrad  Schumacher,  deceased,  who  was  the  execu- 
tor of  the  last  will  and  testament  of  Frederick  Ledrich,  deceased^ 
to  account  for  the  proceedings  of  Conrad  Schumacher  as  such 
executor.  From  a  decree  dismissing  the  petition,  tiie  petitioner 
appeals.    Affirmed. 

On  the  17th  day  of  November,  1857,  the  last  will  and  testament  of  Frederi<dc 
Le<lrich,  deceased,  was  proved  and  admitted  to  probate  \jy  the  surrogate  of 
the  county  of  Erie,  and  letters  testamentary  thereon  were  Issued  to  Conrad 
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Schumacher.  The  will  provides  as  follows:  **First.  I  order  and  direct  that 
all  my  just  debts  and  foneitil  eKpeusics  be  paid  by  my  eixecator  hereinafter 
named  as  soon  after  my  decease  as  conveniently  may  be.  Second.  I  give  and 
devise  all  my  real  and  personal  estate,  of  what  nature  or  kind  soever,  to  Con- 
rad Schumacher,  the  executor  of  this,  my  last  will  and  testament,  hereinafter 
nominated  and  appointed,  in  trust  for  the  payn.ent  of  my  Just  debts  and  the 
legacies  above  specified,  with  power  to  sell  and  disi)ose  of  the  same  at  public 
or  private  sale  at  such  time  or  times,  and  upon  such  terms  and  in  such  man- 
ner, as  to  him  sh-Ul  seem  Qu?et,  and,  imtll  the  snle  of  such  real  estate,  to  rent 
the  real  estate  for  the  best  rents  tliat  can  be  procured.  And  the  proceeds  of 
such  sale  Is  to  be  divided  equally  bet^veen  my  cliildren,  share  and  share  alike, 
which  said  sevei^al  legacies  or  sums  of  money  I  direct  and  order  to  be  paid  to 
my  sons  Frederick  and  iJoiiis  within  ten  years  after  my  decease,  and  to  uiy 
other  children,  Saiomea,  Henry,  Sophia,  PhtUp,  nnd  Charlotte,  when  they  have 
respectively  arrived  at  the  age  of  tw€»nty-one  years.  On  account  of  my  two 
sons  Frederick  and  Louis  having  forsaken  me  in  my  eld  age  and  sickness, 
I  order  and  direct  that  the  interest  that  may  accrue  on  their  shares  be  divided 
between  the  rest  of  my  children  in  equal  shares.  Third.  I  give  and  devise  to 
my  wife  one  cow,  one  cupboard,  one  clock,  one  bed,  and  such  other  furniture 
as  the  law  directs,  or  as  a  widow  is  entitled  to.  Fourth  and  lastly.  I  nominate 
and  appoint  Conmd  Schumacher  sole  executor  of  this,  my  last  will  and  testa- 
ment, hereby  revoking  all  other  wills  by  me  made.  In  witness  whereof,  I  have 
hereunto  set  my  hand  and  seal  this  tlrst  day  of  July,  A.  D.  1857."  In  1860, 
Salomea  Lang,  who  was  the  wife  of  the  appellant,  and  one  of  the  daughters 
of  the  testator,  pi>titioned  the  surrogate  for  an  accoxmting  by  Contad  Schu- 
macher as  such  executor.  But  pending  such  proceedings  she  died,  leaving  a 
last  will  and  testament,  which  was  admitted  to  probate  February  5,  1861,  In 
nnd  by  which  she  devised  and  bequeathed  hor  estate  to  the  appellant,  her 
Jiusband.  The  proceedings  upon  such  aocountias  were  continued  and  termi- 
nated in  a  decree  of  the  surrogate's  court  dated  February  6,  1861,  wherein 
Conrod  Schumacher,  as  executor,  was  charged  witli  the  balance  In  his  hand, 
$^423.95,  and  was  directed  by  such  d<'cree  to  apply  the  same  towards  the  dis- 
charge of  a  mortgnge  upon  the  real  estate  left  by  the  testator.  On  the  20th 
day  of  December,  1862,  Charles  Lang,  tlie  app.?llant,  conveyed  all  his  estate, 
title,  and  interest  in  the  retd  estate  left  by  the  testator  to  Conrad  Schumacher, 
in  consideration  of  the  sum,  as  mentioned  in  the  deed,  of  |250.  In  the  year 
1S65  the  real  estate  of  the  testator  was  sold  by  his  executor,  and  subsequently, 
and  In  the  year  1874,  the  proceeds  thereof  were  distributed  among  the 
testator's  children,  with  the  exception  of  the  share  of  Louis  Ledrich.  On  the 
24th  day  of  September,  1887,  Conrnd  Schumacher  executed  his  last  will  and 
testament,  and  shortly  thereafter  died.  His  will  was  admitted  to  probate  on 
the  10th  day  of  January,  1888,  and  letters  thereon  were  issued  to  Charlotte 
Schmnacher.  In  the  month  of  April.  1890,  Charlotte  Schumacher,  as  executrix, 
petitioned  the  smTogate's  court  for  a  settlement  of  the  accounts  of  Conrad 
Schumacher  as  executor  of  the  last  will  and  testiunent  of  Frederick  Ledrich, 
and  in  such  petition  stated  that  tlie  only  person  Interested  in  the  settlement 
was  Charles  Lang.  That  on  the  7th  day  of  April,  1890,  a  citation  was  issued, 
directed  to  said  Lang,  requiring  him  to  appear  upon  the  settlement  of  the 
accounts  of  Conrad  Schumacher  as  executor,  and  such  citation  was  served 
upon  the  said  Lang;  but  nothing  further  appears  to  have  been  done  there- 
on. Subsequently,  Willis  C.  Jacus,  as  administrator  of  Louis  Ledrich,  de- 
ceased, presented  to  the  suiTogate's  court  a  petition  for  the  Judicial  settlement 
of  the  accounts  of  Conrad  Schumachur,  and  such  proceedings  were  had  there- 
on that  a  decree  was  entered  by  that  court  on  tbe  9th  day  of  March,  1891, 
finally  settling  midi  aocoimts.  But  the  appellant,  Ijang,  was  not  cited  to  ap- 
pear, and  did  not  appear,  in  such  proceedings.  The  suiTogate  found,  as 
conclusions  of  law:  "First.  That  tlio  said  deed  from  Charles  Lang,  of  his 
Interest  In  the  fann  belonging  to  the  Ledrich  estate  to  Conrad  Schumacher, 
Is  binding  upon  the  said  L:mg,  and  operates  as  an  absolute  estoppel.  Second. 
That,  more  than  six  years  having  elapsed  since  the  right  to  commence  this  pro- 
ceeding accrued,  the  same  is  barred  by  the  statute  of  Ihnitations,*'— and  con- 
cluded by  ordering  the  pi-oceedings  dismissed. 
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Argued  before  DWIGHT,  P.  J^  and  LEWIS.  MAOOMBEB^  and 
HAIGHT,  JJ. 

August  Becker,  for  appellant 
Frederick  Howard,  for  respondent. 

HAIGHT,  J.  The  decree  of  the  surrogate,  of  February  6,  1861, 
entered  upon  the  accounting  of  the  executor,  finally  settled  and 
disposed  of  the  personal  estate  of  the  testator.  This  was  ex- 
pressly conceded  upon  the  argument,  and  such  was  doubtless  the 
effect  of  the  decree.  That  being  so,  there  remained  only  the  real 
estate,  and  the  rents,  issues,  and  proceeds  thereof,  to  be  accounted 
for.  The  first  transaction,  after  the  settlement  of  the  i)ersonal  es- 
tate, disclosed  by  the  record,  is  the  deed  of  Charles  Lang  to  Conrad 
Schumacher,  dated  December  20,  1862,  in  which  Lang  conveys  all 
of  his  estate,  title,  and  interest  in  the  real  estate  left  by  the 
testator.  As  the  devisee  and  legatee  of  his  deceased  wife,  he  had 
become  vested  with  all  of  the  right,  title,  and  interest  that  she 
had  in  the  estate  of  her  deceased  father.  Under  the  will,  Ledrich 
had  given  the  real  estate  to  Schumacher,  the  executor,  but  in  trust, 
with  power  to  sell  the  same,  and  divide  the  proceeds  equally  among 
his  children.  The  legal  title  was  thus  vested  in  the  trustee.  But 
he  held  it  for  the  l^nefit  of  the  children,  and  the  proceeds  be- 
longed to  them.  They  were  the  equitable  owners.  Lang,  being  one 
of  such  equitable  owners,  and  entitled  to  a  share  of  the  proceeds, 
executed  the  deed  in  question.  In  it  he  undertook  to  convey  all 
his  estate,  title,  and  interest.  It  is  contended  that  he  was  not  the 
owner,  and  therefore  he  conveyed  nothing.  True,  he  was  not 
the  legal  owner,  but,  as  we  have  shown,  he  was  the  equitable  owner, 
and  had  an  interest  in  the  proceeds,  which  he  could  convey  or  re- 
lease. 

Again,  it  is  said  that  the  will,  devising  the  real  estate  of  the 
executor,  with  directions  for  it  to  be  sold,  worked  an  equitable 
conversion  of  the  realty  into  personal  property.  Suppose  this  to  be 
so.  It  is  not,  however,  apparent  how  the  rights  of  the  parties 
would  be  changed.  The  chUdren  would  still  be  the  equitable  own- 
-ers,  entitled  to  the  proceeds;  and  we  know  of  no  rule  that  prevents 
the  transfer  of  personal  property  by  deed.  We  are  aware  of  the 
doctrine  that  prohibits  a  trustee  from  dealing  with  trust  prop- 
erty for  his  own  benefit.  He  will  not  be  permitted  to  take  ad- 
vantage of  his  cestui  que  trust;  but  where  the  cestui  que  trust 
is  of  full  age,  and  stands  upon  an  even  footing  with  the  trustee, 
we  see  no  reason  why  he  may  not  settle  with  the  trustee,  for  a 
consideration,  and  either  release  or  convey  his  interest  in  the 
trust  estate.  It  appears  to  us  that  the  appellant,  by  the  deed  to 
Schumacher,  undertook  to  convey  his  interest  in  the  estate  to 
Schumacher  for  the  consideration  of  f 250,  which  sum  he  admitted 
was  paid  to  him,  and  that  by  reason  thereof  he  is  now  estopped 
from  claiming  any  further  interest  in  the  estate. 

Mrs.  Schumacher  petitioned  the  sun*ogate  for  a  settlement  of 
the  accounts  of  Conrad  Schumacher  in  April,  1890,  and  in  such 
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petition  stated  that  Lang  had  an  interest  in  such  settlement  She 
doubtless  then  supposed  him  to  be  interested.  But  it  is  not  ap- 
parent how  her  supposed  interest  of  Lang  in  the  estate  can  change 
or  alter  the  effect  of  his  deed.  % 

These  views  render  it  unnecessary  to  consider  the  question  raised' 
under  the  statute  of  limitations. 

The  decree  should  be  affirmed,  with  costs.     All  concur. 


BEADLB   T.   MONitOB. 
(Snprexne  Court,  General  Term,  Fifth  Department     April  13,  1893.) 

1.  Lease— Construction. 

In  an  action  for  rent  on  a  lease,  the  terms  of  which  bound  the  lessee 
to  pay  plaintiff  $10  annually  for  every  boat  on  the  premises  engaged  in 
fishing,  eyldence  that  the  lessee  informed  plaintiff  that  he  had  only  one 
boat,  and  that  he  did  not  like  the  clause  with  reference'  to  the  boats,  but 
that  he  signed  it  any  way,  cannot  vary  the  lease,  and  he  will  be  liable  to 
pay  for  aU  the  boats  occupying  the  premises  with  his  consent,  no  matter 
who  the  owner  was. 

2.  Same— Action  on — EvroBNCE. 

In  such  action  evidence  by  defendant  that  he  did  not  owe  thereat 
claimed  by  plaintiff  was  incompetent. 

Appeal  from  Chautauqua  county  court. 

Action  by  Dudley  H.  Beadle  against  Henry  A.  Monroe  to  recover 
rent.  From  a  judgment  of  the  county  court,  reversing  a  judgment 
in  defendant's  favor  in  a  justice's  court,  defendant  appeals.  Af- 
firmed. 

Argued  before  DWIQHT,  P.  J.,  and  LEWIS,  MACOMBER,  and 
HAIGHT,  JJ. 

S.  W.  Mason,  for  appellant. 

H.  O.  Kingsbury,  for  respondent 

LEWIS,  J.  The  plaintiff,  by  a  written  agreement,  leased  to  the 
defendant  a  lot  of  land  in  Chautauqua  county,  having  a  frontage 
of  60  feet  upon  Lake  Erie,  and  extending  back  a  sufficient  distance 
to  accommodate  the  tenant's  business  of  storing  and  selling  ice, 
and  the  business  of  net  fishing,  including  accommodation  for  fishing 
boats.  The  tenant  agreed  to  pay  for  the  use  of  the  premises  |25 
a  year  in  case  he  was  able  to  secure  ice  for  public  patronage,  and, 
in  addition  thereto,  |10  annually  "for  every  boat  on  said  premises 
engaged  in  the  net-fishing  business.''  The  controversy  between 
the  parties  was  over  the  clause  of  the  lease  relating  to  the  use  of 
the  premises  by  boats.  The  tenant  failed  to  obtain  ice,  and  there- 
fore did  not  use  the  ^premises  for  that  purpose.  The  evidence 
tended  to  show  that  he  occupied  the  lot  with  but  one  boat,  belong- 
ing to  himself.  The  owners  of  three  other  boats  engaged  in  net 
fishing,  however,  occupied  the  lot  from  time  to  time  with  their 
boats,  and  for  drying  their  fishing  nets,  with  the  knowledge  and 
consent  of  the  defendant.  The  defendant  purchased  the  fish  which 
the  owners  of  these  three  boats  caught  that  season.     The  defendant 
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paid  J 10  for  the  use  of  the  lot  for  his  own  lK)at,  but  refused  to  pay 
for  the  use  of  the  lot  by  the  three  boats  oelong^ing  to  the  otiier 
fishermen,  and  the  plaintiff  instituted  summary  proceedings  to  re- 
cever  the  possession  of  the  lot  and  the  f30  rent.  The  defendant 
was  called  as  a  witness,  and  offered  to  testify  to  a  conversa- 
tion he  had  with  the  plaintiff  at  the  time  the  lease  was  executed, 
with  a  view  of  showing  what  the  parties  Intended  by  the  clause 
in  the  lease  relating  to  the  use  of  the  premises  by  the  boats.  The 
plaintiff  objected,  the  objection  was  overruled,  and  the  witness 
testified  that  when  the  plaintiff  read  the  lease  to  him,  before  it 
was  executed,  he  objectenl  to  this  boat  clause,  and  informed  the 
plaLatiff  that  he  had  but  one  boat,  and  that  he  did  not  like  the  clause 
in  reference  to  paying  for  the  use  of  the  lot  by  boats  engaged  in 
fishing,  but,  notwithstanding  his  objections,  signed  the  lease.  He 
testified  that  he  used  the  lot  for  but  one  boat  that  he  owned  or  had 
any  interest  in.  This  evidence  in  no  manner  tended  to  alter  or  ex- 
plain the  lease.  The  lease  stated  in  plain  and  unambiguous  language 
that  the  defendant  was  to  pay  |10  rent  for  every  boat  on  the  prem- 
ises engaged  in  the  net-fishing  business.  This  obl^ated  him  to  pay 
for  all  the  boats  which  occupied  the  lot  with  his  consent,  no  matter 
who  the  owner  was.  The  defendant  was  permitted,  over  the  ob- 
jection of  the  plaintiff,  to  testify  that  he  did  not  owe  the  rent 
claimed  by  the  plaintiff.  This  evidence  wa«  Incompetent  and  im- 
proper, and  quite  likely  influenced  the  jury  in  finding  a  verdict  for 
the  defendant  The  evidence  quite  clearly  established  the  plaintiff's 
claim,  and  we  agree  with  the  county  court  that  errors  were  com- 
mitted upon  the  trial  before  the  justice,  requiring  a  reversal  of  the 
justice's  judgment.  The  judgment  of  the  county  court  appealed 
from  should  be  affirmed,  with  costs.     All  concur. 


MORGAN  V.  HILLS  et  aL 
(Supreme  Court,  General  Term,  Fifth  Department     Aprfl  18,  1888.) 

MOBTaAGBS— S  ATIBF  ACnON— E  VID  E  NCE. 

In  an  action  by  an  executor  to  foreclose  a  mortage  fomid  am<mj?  tes- 
tatrix's papers,  and  purporting  to  secure  the  purchase  money  of  land,  de- 
fendants claimed  that  the  mortgage  had  been  satisfied  and  canceled 
during  the  mortgagee's  lifetime.  A  receipt  was  written  on  the  face  of  the 
mortgage,  signed  by  the  moi^tgagee's  husband,  but  there  was  no  other 
evidence  that  any  payment  had  been  made  on  It;  nor  was  the  mortgage 
or  any  receipt  delivered  to  the  mortgagor.  Defendants  introduced  evi- 
dence of  statements  by  the  mortgagee  that  she  Intended  to  cancel  Hie 
mortgage;  that  her  husband  had  attended  to  her  business  during  his  life- 
time, and  canceled  the  mortgage;  but  there  was  no  other  evldoioe  of  his 
authority.  Held,  that  a  finding  that  the  mortgage  was  not  satisfied  would 
not  be  disturbed. 

Appeal  from  special  term,  Allegany  county. 

Action  to  foreclose  a  mortgage  by  Samuel  H.  Morgan,  as  execu- 
tor of  Priscilla  Freeborn,  deceased,  against  Helen  HiUs  and  othera 
Judgment  for  plaintiff,  from  which  defendants  appeal    Affirmed. 
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Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MAOOMBEB^  and 
HAIGHT,  JJ. 

D.  D.  Dickson,  for  appellants, 
F.  M.  Todd,  for  resi)ondent 

LEWIS,  J.  This  action  was  brought  to  foreclose  a  mortgage 
upon  real  estate  in  the  county  of  Allegany.  The  complaint  was  In 
the  ordinary  form  in  foreclosure  actions.  The  answer  of  the 
guai'dian  ad  litem  did  not  contain  a  denial  of  any  of  the  allega- 
tion of  the  complaint,  but  set  up,  as  an  affirmative  defense,  that 
at  the  time  the  mortgage  described  in  the  complaint  was  executed 
it  was  distinctly  understood  and  agreed,  by  and  between  the  par- 
ties, that  the  mortgagor  should  not  be  required  to  pay  the  mort- 
gage; that  it  was  given  for  the  purpose  of  preserving  and  pro- 
tecting the  real  estate  mortgaged  from  unwise  speculations  and 
improvident  transactions  on  the  part  of  the  mortgagor;  and  that 
it  was  understood  and  agreed  at  the  time  of  the  maldng  of  the 
mortgage  that  it  should  be  canceled  and  satisfied  during  the  life- 
time of  the  mortgagee,  or  at  her  death,  and  that  it  was  so  satisr 
fied  and  canceled  before  the  death  of  the  mortgagee.  The  in- 
fants were  the  only  defendants  who  appeared  in  the  action.  The 
issues  were  referred  to  a  referee,  and  at  the  opening  of  the  trial 
the  plaintiff  moved  for  judgment  upon  the  pleadings  on  the  ground 
that  the  allegations  of  the  complaint  were  not  denied,  and  were 
therefore  admitted,  by  the  answer  of  the  guardian  ad  litem.  The 
motion  was  denied.  Tlie  plaintiff  rested  his  case  without  offering 
any  evidence.  The  defendants  thereupon  entered  upon  the  de- 
fense, and  evidence  was  introduced  in  behalf  of  both  parties 
which  tended  to  establish  all  the  material  allegations  of  the  com- 
plaint. The  principal  part  of  the  evidence  was  produced  by  the 
defendants,  and  consisted  of  the  declariitions  of  the  mortgagee 
to  the  effect  that  her  husband,  during  his  lifetime,  transacted  her 
business;  that  he  had  canceled  the  mortgage  before  he  died. 
Justin  Hills,  one  of  the  defendants,  testified: 

•*I  remember  of  hearing  a  conversation  between  Mabel  Freeborn  and  PriscU- 
la  Freeborn  in  relation  to  this  mortgage  and  property.  I  don't  remember 
when  it  was.  It  was  as  much  as  four  or  five  years  jigo.  I  didn't  take  any 
part  In  this  conversation.  Mabel  asked  grandma,  *Why  don't  you  give  up 
this  mortgage?*  She  said  that  tiiere  was  no  mortgage.  She  said  tliat  *Pa  has 
canceled  the  mortgage  so  that  it  can't  make  yon  any  trouble.' " 

Other  conversations  with  the  testatrix  were  testified  to  in  which 
she  stated  that  she  intended  to  cancel  the  mortgage;  that  she 
waa  retaining  the  mortgage  so  tbat  if  she  needed  it  at  any  time  she 
could  have  it  to  use  in  her  old  age,  but  that  she  intended  to  have  it 
canceled.  The  mortgage  was  found  among  the  papers  of  the  testa- 
trix after  her  death  by  the  executor,  and  was  read  in  evidence.  It 
was  in  form  an  ordinary  real-estate  mortgage  under  seal.  It  was 
executed  and  acknowledged  by  the  mortgagor,  and  was  duly  re- 
corded. It  contained  a  clause  to  the  effect  that  it  was  given  to  se- 
cure the  payment  of  the  purchase.money  of  the  premises  mortgaged. 
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There  was  written  on  the  face  of  it»  immediately  following  the  de- 
scription of  the  premise^  in  the  handwriting  of  Bodman  Freeborn, 
the  following: 

"$2,000. 
**Receiyed  on  the  within  mortgage  two  thousand  doUars.    No  receipt  glren. 
^'Belfast,  June  24,  1882.  Rodman  Freeborn." 

Rodman  Freeborn  was  the  husband  of  the  mortgagee.  The  mort- 
gagor was  her  son.  They  both  died  before  ihe  death  of  the  mort- 
gagee. The  referee  found  that  the  mortgagee  retained  possession 
of  the  mortgage;  that  she  had  never  authorized  nor  ratified  the 
said  indors^oaient  to  be  made  upon  the  mortgage;  and  that  the  prin- 
cipal sum  secured  by  the  mortgage,  with  the  accrued  interest 
thereon,  was  due  and  unpaid;  and  that  the  plaintiff  was  entitled  to 
judgment  of  foreclosure  and  sale  of  the  premises.  The  evidence 
failed  to  show  any  authority  on  the  part  of  the  testatrix's  husband 
to  satisfy  or  discharge  the  mortgage.  There  was  no  evidence  that 
there  had  ever  been  anything  paid  upon  the  mortgage.  The  receipt 
written  upon  it,  even  if  authorized  by  the  plaintiff,  did  not  ojierate 
to  satisfy  or  discharge  it  The  evidence  f aUed  to  establish  a  gift  of 
the  mortgage,  for  neither  the  receipt  nor  the  mortgage  was  ever 
delivered  to  the  mortgagor  or  his  representative,  but,  as  we  have 
seen,  they  were  retained  by  the  testatrix,  and  found  among  her  pa- 
pers after  her  decease.  The  defendants  failed  to  establish  any  de- 
fense, and  we  fail  to  find  any  reason  for  a  reversal  of  the  judgment 
It  should  be  affirmed,  with  costs  of  the  appeal.    All  concur. 


DEHN  V.  MANDEVILLB  et  aL 
(Supreme  Ckmrt,  General  Term,  Fifth  Department    April  13,  1803.) 

YXBiriCATION  OF  AnSWBB— ACTION  FOR  FaL8B  ImPBTSONHBNT. 

A  complaint  alleging  that  defendant  Imprisoned  and  detained  plalntiir 
In  JaU  for  18  days,  against  his  wiU  and  without  probable  cause,  fails  to 
show  the  commission  of  a  crime  or  misdemeanor  by  defendant,  and  he  ia 
not  excused  from  verifying  his  answer  by  CJode  Civil  Proc.  8  837,  provid- 
ing tiiat  a  witness  need  not  give  testimony  tending  to  criminate  himself, 
nor  by  Code  Civil  Proc.  §  623,  providing  that  the  verification  of  a  plead- 
ing may  be  omitted  when  the  party  would  be  privileged  from  testifying  as 
a  witness  concerning  an  allegation  or  denial  thereon,  unless  he  make  It 
appear  that  there  were  allegations  in  the  complaint  in  respect  to  the  truth 
of  which  he  could  not  be  interrogated  as  a  witness. 

Appeal  from  special  term,  Niagara  county. 

Action  by  Henry  F.  Dehn  against  Marcus  A.  Mandeville  and 
others  to  recover  for  an  alleged  false  imprisonment  of  plaintiff  by 
defendants.  From  an  order  denying  defendant  Mandeville's  mo- 
tion for  an  order  requiring  plaintiff's  attorney  to  receive  an  unveri- 
fied answer  to  the  complaint,  he  appeals.    Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS  and  MACOMBEB, 
JJ. 

P.  F.  King,  for  appellant. 
•  Geo.  W.  (S)thran,  for  respondent. 
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LEWIS,  J.  The  complaint  alleged  that  the  defendants  impris- 
oned and  kept  the  plaintiff  detained  in  the  common  jail  of  Niagara 
coanty  for  the  space  of  about  18  days,  without  any  reasonable  or 
probable  cause  whatever,  contrary  to  the  laws  of  the  state,  and 
against  the  will  of  the  plaintiff.  There  is  the  further  allegation 
that  the  plaintiff  was  arrested  in  the  town  of  Newf^e,  and  trans- 
ported through  the  public  streets  and  highways  from  his  residence 
in  said  town  to  the  common  jail  aforesaid.  This  latter  clause  does 
not  seem  to  be  important,  as  the  complaint  fails  to  state  that  the 
defendants  had  anything  to  do  with  the  plaintiff's  arrest  and  trans- 
portation«  The  defendants  are  charged  with  detaining  the  plain- 
tiff in  the  jail  without  probable  cause,  etc.  It  is  not  alleged  that 
the  defendants  acted  willfully.  The  complaint  was  duly  verified. 
The  defendant  Mandeville  served  an  unverified  answer,  containing 
simply  a  general  denial  of  the  allegations  of  the  complaint  It 
was  returned  because  it  was  not  verified,  and  the  defendant  there- 
upon moved  for  an  order  requiring  the  plaintiff's  attorney  to  receive 
the  answer  unverified.    The  motion  was  denied. 

If  it  was  made  to  appear,  ui)on  the  hearing  of  the  motion,  that  the 
appellant  would  be  privileged  from  testifying  as  a  witness  con- 
cerning any  of  the  allegations  in  the  complaint,  the  motion  should 
have  been  granted.  The  verification  of  a  pleading  may  be  omitted 
when  the  pariy  pleading  would  be  privileged  from  testifying  as  a 
witness  concerning  an  allegation  or  denial  contained  in  the  plead- 
ing. Code  Civil  Proc.  §  523.  A  witness  is  not  required  to  give 
testimony  which  will  tend  to  accuse  him  of  a  crime  or  misdemeanor. 
Code  Civil  Proc.  §  837.  To  be  entitled  to  the  benefit  of  these 
provisions  of  the  Code,  it  must  in  some  way  be  made  to  appear 
that  the  testimony  will  have  that  effect.  While  the  complaint  doe& 
not  contain  some  of  the  allegations  usually  found  in  complaints  in 
actions  for  false  imprisonment,  we  assume  that  to  be  the  cause 
of  action  stated,  for  such  is  the  contention  of  the  counsel  for  both 
parties.  The  facts  charged  in  the  complaint  fail  to  show  that  the 
defendants  committed  a  crime  or  misdemeanor  in  what  they  did  to 
the  plaintiff. 

It  is  suggested  by  the  appellant's  counsel  that  the  facts  alleged 
might  fomi  a  material  link  in  the  evidence  to  establish  the  crime  of 
kidnapping.  "A  i)erson  who  willfully  seizes,  confines,  inveigles,  or 
kidnaps  another,  with  intent  to  cause  him,  without  authority  of 
law,  to  be  secretly  confined  or  imprisoned  within  this  state,  or  to 
be  sent  out  of  the  state,  or  to  be  sold  as  a  slave,  or  in  any  way  held 
or  kept  or  detained  against  his  will,"  is  declared  by  subdivision  1 
of  section  211  of  the  Penal  Code  to  be  guilty  of  kidnapping.  There 
is  nothing  charged  in  the  complaint  bringing  the  defendants'  acts 
within  the  subdivision  of  the  Code.  There  is  no  allegation  of  the 
intent  with  which  the  acts  were  done,  and  it  is  not  charged  they 
were  done  willfully.  All  the  allegations  of  the  complaint  may  be  true, 
and  yet  the  defendants  have  been  acting  in  what  they  did  as 
keepers  of  the  jail,  believing  they  had  the  right,  and  that  it  was 
their  duty,  to  detain  the  plaintiff  in  the  jail.  Neither  are  the. 
defendants  charged  with  committing  an  assault  upon  the  plain- 
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tiff,  for  there  is  no  allegation  that  they  acted  with  intent  to  injnrp 
the  plaintiff.  The  act  and  intent  must  concur  to  constitute  the 
crime.  The  complaint  not  containing  allegations  showing  that 
the  acta  complained  of  constituted  a  crime,  it  was  incumbent  upon 
the  defendant  to  make  it  appear  in  some  way  that  there  were  alle- 
gations in  the  complaint  in  respect  to  the  truth  of  which  he  coiild 
not  be  interrogated  if  under  examination  as  a  witness.  It  is  true 
that  it  is  suflBcient  if  they  might  have  that  tendency;  but,  to  be 
entitled  to  the  order  asked  for,  that  must  have  been  made  apparent 
to  the  court,  either  by  a  perusal  of  the  complaint  or  in  some  otht-r 
manner.  Facts  stated  in  an  ordinary  complaint  upon  a  prom- 
issory note  might  form  a  link  in  a  chain  of  evidence  tending  to 
convict  a  party  of  a  crime,  but  it  would  not  be  claimed  that  he 
could  for  that  reason  avail  himself  of  the  provisions  of  the  Code 
mentioned,  without  making  the  fact  appear  in  some  manner.  Tlie 
rule,  as  stated  by  O'Brien,  J.,  in  Goff  v.  Printing  CJo.,  21  Abb. 
N.  C.  214,  is  as  follows: 

"An  examination  of  the  cases  wlU,  however,  bear  the  oonstnictioa  that 
a  distinction  is  made  between  cases  where  the  complaint  itself  does  not  show- 
that  the  defendant  would  be  privileged  and  cases  In  which  from  their  reiy 
nature  it  is  evident  that  the  defendant  could  not  be  compeUed  to  testU^." 

Moloney  v.  Dows,  2  Hilt  247;  Lynch  v.  Todd,  13  How.  Pr.  54fi. 
The  order  appealed  from  should  be  affirmed,  with  |10  costs,  and  dis- 
bursements of  the  appeal.    All  concur. 


NEGUS  V.  BEOKBR  et  aL 

(Supreme  Court,  General  Term,  Fifth  Department    April  IS,  1893.) 

1.  Party  Walls— Liabilitibb  op  Owners. 

An  adjoining  owner  of  a  party  waU  has  a  right  to  increase  its  hdfdit, 
but  in  doing  so  is  liable  for  any  injury  to  the  adjoining  buUding.  evt^n 
though  the  addition  is  being  biillt  by  a  contractor,  and  the  damage  result? 
from  a  wlndstonn  which  causes  the  wall  to  faU.  Brooks  t.  Curtis,  50  N. 
Y.  639,  foUowed. 

fi.  Samr— Construction  of  Contract. 

A  clause  in  the  contract  requiring  plaintiff  to  build  the  party  wall  of 
sufficient  strength  to  support  a  three-story  brick  building  has  the  ^Fect 
only  of  estopping  such  party  from  claiming  that  the  waD  was  over- 
weighted by  the  addition  made  to  it  by  defendant  in  carrying  It  up  to  the 
height  of  three  stories. 

Appeal  from  circuit  court,  Cattarau^s  county. 

Action  by  Henry  J.  Negus  against  Louis  W.  Becker  and  Thomjvs 
Maney  to  recover  for  damages  to  plaintiff's  building,  caused  by  the 
falling  of  the  party  wall.  From  a  judgment  for  plaintiff,  entered  on 
the  verdict  of  a  jury,  defendants  appesd.    Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MAOOMBEB,  and 
HAIGHT,  JJ. 

William  H.  Henderson,  for  appellants, 
Hudson  Ansley,  for  respondent 
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LEWIS,  J.  The  plaintiff  and  one  Andrew  H.  Kri^er  owned,  re- 
8I)ectively,  adjoining  lots  of  land  in  the  village  of  Salamanca  on  the 
1st  day  of  Jnne,  1886,  and  on  that  day  they  entered  into  a  written 
contract;  Negus  agreeing  to  erect  a  party  wall  of  stone  and  brick 
ui)on  the  line  of  the  lots,  of  sufficient  size  and  dimensions  to  sustain 
a  three-story  brick  building.  Krieger  was  to  pay  one  half  of  the 
cost  of  the  wall,  and  it  thereafter  was  to  be  owned  jointly  by  the 
parties  as  a  party  wall.  Negus  built  the  wall,  and  Krieger  paid  him 
one  half  the  cost  thereof,  as  agreed.  Krieger  thereafter  conveyed 
his  lot,  including  his  interest  in  the  party  wall,  to  the  defendants, 
and  they  thereupon  proceeded  to  erect  upon  the  lot  a  three-story 
brick  building.  They  let  the  contract  for  constructing  the  building 
to  one  H.  O.  Eobinson.  Robinson  carried  up  the  party  wall  some 
15  to  18  feet  higher  than  the  wall  built  by  Negus,  and  while  thus  en- 
gaged in  building  the  wall  a  severe  windstorm  arose,  which  caused 
the  waD  to  fall  upon  the  plaintiff's  building,  and  seriously  dama- 
ging it  The  amount  of  tiie  plaintiff's  damage  was  conceded  by  the 
defendants  to  be  |1,156.49.  At  the  close  of  tiie  evidence  the  parties 
asked  for  a  direction  of  a  verdict  in  their  favor,  re8i)ectively.  The 
court  denied  the  defendants'  motion,  and  directed  a  verdict  for  the 
plaintiff  for  the  amount  of  his  damages,  as  stated.  The  defendants 
duly  excepted  to  the  refusal  of  the  court  to  grant  their  motion,  and 
also  to  the  direction  of  a  verdict  for  the  plaintiff. 

The  defendants'  counsel  claims  that  a  cause  of  action  was  not  made 
against  his  clients  for  the  reason  that  the  wall  was  being  built  by 
a  contractor,  and  not  by  the  defendants  x)er8onally ;  that  the  relation 
of  master  and  servant  did  not  exist  between  the  defendants  and  the 
<*ontractor;  and  that,  therefore,  the  contractor's  negligence  could  not 
be  imputed  to  the  defendants.  This  claim  is  made  upon  the  assump- 
tion that  the  cause  of  action  statXHi  in  the  complaint  is  for  the  negli- 
gence of  the  defendants.  We  do  not  so  understand  the  complaint. 
The  defendants'  right  to  use  the  wall  as  they  did  is  not  questioned, 
but  it  is  claimed  that  they  built  upon  it  at  their  own  peril,  and  be- 
came responsible  for  any  damage  which  its  use  occa«»ioned  the  plain- 
tiff, without  regard  to  the  question  of  negligence  in  the  manner  of 
doing  the  work ;  and  so  the  rule  of  law  is  laid  down  in  Brooks  v. 
Curtis,  50  N.  Y.  639,  and  in  Schile  v.  Brokhahus,  80  N.  Y.  619. 
Judge  Rapallo  says  in  Brooks  v.  Curtis,  supra,  that  either  of  the  ad- 
jacent owners  of  a  party  wall  has  a  right  to  increase  the  height 
thereof,  if  it  can  be  done  without  injury  to  the  adjoining  building, 
and  the  wall  is  clearly  of  sufficient  strength  to  safely  bear  the  addi- 
tion; but,  in  making  such  addition  he  does  it  at  his  peril,  and  if  in- 
jury results  he  is  liable  for  all  damages.  He  must  insure  the  safety 
of  the  operation.  The  party  making  the  change  is  absolutely  re- 
sxx>nsible  for  any  damage  which  it  occasions. 

Our  attention  is  called  by  the  appellants'  counsel  to  the  clause  in 
the  contract  requiring  the  plaintiff  to  build  a  party  wall  of  sufficient 
strength  to  support  a  three-story  brick  building,  such  as  the  defend- 
ants were  building  when  the  wall  fell,  as  bearing  "upon  the  right 
of  the  plaintiff  to  complain  of  the  addition  made  to  the  wall  by  the 
defendants.    We  do  not  see  that  this  clause  cuts  any  figure  in  the 
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case,  for  it  Is  conceded  the  wall,  was  of  ample  strength  to  sustain 
the  addition  made  to  it  by  the  defendants,  and  it  did  not  fall  from 
any  inherent  defect,  but  was  blown  over  by  a  severe  and  onusnal 
wind.  The  contract  estopped  the  plaintiff  from  making  the  daim 
that  the  wall  was  overweighted,  and  that  the  addition  made  to  it 
fell  for  that  reason,  and  that  would  seem  to  be  the  only  effect  of  the 
clause  mentioned. 

The  cause  of  action  was  established.  The  case  wbb  properly  dis- 
posed of  at  the  circuit  We  find  no  reason  for  disturbing  the  ver 
diet    The  judgment  appealed  from  should  be  affirmed.    All  concur. 


PEOPLE  ex  reL  BUFFALO,  E.  &  P.  BY.  CO-  v.  DUGXJID  et  aL 
(Supreme  Ckmrt,  General  Term,  Fifth  Department    April  13»  1893.) 

1.  Taxation— Review  of  Absebsmbnt— Certiorabi. 

The  rule  that  a  person  complaining  of  an  aUeged  excessive  tax  assess- 
ment must  appear  before  the  board  of  assessors  on  grievance  da  j  and  ob- 
ject to  the  assessment,  as  prescribed  by  Laws  1857,  c.  636,  before  he  can  re^ 
view  the  assessment  by  certiorari  under  Laws  1880,  a  269,  does  not  make 
the  appearance  before  the  assessors  a  Jurisdictional  fact  in  the  proceed- 
ing by  certiorari,  but  a  failure  to  so  appear  raises  merely  a  question  of 
ladies. 

Sl  Sams— Failubb  to  Appear  before  Board  of  Assessors. 

A  petition  for  certiorari  showed  that  the  agent  of  relator,  a  railroad  com- 
pany, complained  to  one  of  the  assessors  that  the  assessment  was  unjust 
and  the  assessor  agreed  to  arrange  a  meeting  of  the  members  of  the  board 
at  a  certain  time  before  grievance  day.  Only  one  of  the  assessors  met  the 
agent  at  the  designated  time,  and  he  promised  to  present  the  objectioiis 
to  the  'board  on  grievance  day,  and,  if  the  reduction  should  not  be  made, 
to  procure  an  adjournment  to  a  certain  time  when  the  agent  could  attend. 
When  the  board  met  it  confirmed  the  assessment,  but  did  not  adjourn  to  a 
subsequent  day  to  hear  the  objections.  Heldj  that  the  failure  to  appear  on 
grievance  day  was  not  laches  which  would  deprive  relator  of  the  remedy 
by  certiorari,  as  the  promise  of  the  assessor  was  one  which  he  was  author- 
ized to  make. 

Appeal  from  si)ecial  term,  Erie  county. 

Application  by  the  Buffalo,  Rochester  &  Pittsburg  Kailway  Com- 
I)any  for  certiorari  to  review  the  decision  of  Manford  Daguid  and 
others,  assessors  of  the  town  of  Pavilion.  From  an  order  dismiss- 
ing the  writ,  relator  appeals.     Reversed. 

Argued  before  DWIGHT,  P.  J.,  and  MAGOMBER  and  HAIGHT. 
JJ. 

J.  S.  Rockwell,  for  appellant 
M.  H.  Peck,  for  respondents. 

DWIGHT,  P.  J.  The  writ  of  certiorari,  under  chapter  269  of 
the  Laws  of  1880,  was  procured  to  be  issued  on  tiie  petition  of  the 
relator,  to  bring  up  for  review  the  assessment  for  the  year  1892. 
of  its  property  situate  in  the  town  of  Pavilion,  in  Genesee  county. 
The  petition  alleged  that  such  assessment  was  illegal  and  erroneon? 
on  several  grounds;  among  others,  that  it  was  in  excess  of  tht 
just  and  true  value  of  the  property  of  the  relator  in  said  towu. 
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and  that  it  was  unequal,  in  that  it  was  made  at  a  higher  rate  or  val- 
uation than  the  other  propertj'  borne  on  the  same  assessment  roll. 
The  coiut  at  special  term  declined  to  consider  any  of  the  grounds 
of  error  or  illegality  alleged  in  the  petition,  and  dismissed  the  writ, 
on  the  sole  ground  that  the  petitioner  was  not  entitled  to  main- 
tain the  proceeding  because  it  did  not  appear  before  the  assessors 
on  the  review  day,  and  make  its  objections  to  the  assessment  The 
i*emedy  by  certiorari  is  given  by  chapter  269  of  the  Laws  of  1880, 
Review  and  correction  by  the  assessors  are  provided  for  by  chap- 
ter 536  of  the  laws  of  1857.  The  two  remedies  are,  no  doubt,  con- 
cun-ent,  and,  so  far  as  appeai-s  by  the  terms  of  the  later  statute, 
are  independent  of  each  other.  Application  to  the  assessors  on 
grievance  day  is  not  declared  to  be  a  condition  precedent  to 
the  prosecution  of  the  writ;  not  is  the  last-mentioned  proceeding 
in  the  nature  of  an  appeal  from  the  determination  in  the  former, 
since  the  latter  is  heard  on  new  and  indei)endent  proofs.  It  is  true 
the  decisions,  of  our  courts  have  gone  far  to  establish  a  rule  that 
the  proceeding  by  certiorari  will  not  be  entertained  unless  relief 
has  been  first  sought  at  the  hands  of  the  assessors  in  the  mode 
pointed  out  by  the  provisions  of  the  act  of  1857,  supra.  Peo- 
ple V.  Tax  Comers,  99  N.  Y.  254,  1  N.  E.  Rep.  773;  People  v. 
Adams,  125  N.  Y.  471,  26  N.  E.  Rep.  746;  People  v.  Dolan,  126 
N-  Y.  166,  27  N.  E.  Rep.  269;  same  case  in  supreme  court,  11 
N.  Y.  Supp.  35;  People  v.  Assessors,  24  Wkly.  Dig.  101;  People 
V.  Assessors  of  Middletown,  64  Hun,  167,  19  N.  Y.  Supp.  142.  But 
in  none  of  these  cases  was  it  held  that  appearance  before  the  as- 
sessors was  a  jurisdictional  fact  in  relation  to  the  proceeding  by 
<!ertiorari,  or  that  its  omission  might  not  be  excused  in  a  proper 
case.  On  the  contrary,  we  think  that  the  force  of  these  deci- 
sions is  to  the  effect  that  the  question  is  one  of  laches  merely,  and 
that  in  this  respect  each  must  stand  on  its  own  facts. 

The  facts  of  this  case  bearing  upon  the  question  of  laches,  as 
shown  by  the  uncontradicted  allegations  of  the  petition,  are  sub- 
stantially as  follows:  The  property  of  the  relator  in  the  town 
of  Pavilion,  being  about  80  acres  of  land,  upon  which  was  laid 
five  miles  of  single  track,  was  assessed  at  the  sum  of  f64,250. 
The  tax  agent  and  attorney  of  the  relator,  shortly  after  the  com- 
pletion of  the  assessment  roll,  called  upon  the  defendant  Duguid, 
one  of  the  assessors,  and  complained  that  the  assessment  in  ques- 
tion was  excessive  and  unequal.  Mr.  Duguid  said  he  thought 
that  if  the  agent  would  name  a  day  the  assessors  would  meet 
him,  before  review  day,  to  consider  his  complaint.  The  agent  there- 
upon named  the  3d  of  August,  and  wrote  each  of  the  other  as- 
sessors, asking  them  to  meet  him  at  the  house  of  Mr.  Duguid  on 
that  day.  On  that  day  he  went  to  the  place  appointed,  and  there 
met  only  the  defendant  Campbell,  one  of  the  assessors.  He  made 
known  to  him  the  grievance  of  the  petitioner,  and  named  a  sum 
to  which  he  suggested  the  assessment  should  be  reduced,  at  the 
same  time  stating  that  it  would  be  impossible  for  him  to  be  pres- 
ent with  the  assessors  on  the  appointed  grievance  day,  where- 
upon Campbell  undertook  to  communicate  his  complaint  and  prop- 
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ofiition  to  the  board  of  assessors  when  met  on  grievance  day,  and 
jiromised  that,  if  they  could  not  then  agree  to  make  the  reduction 
asked  for,  the  board  would  adjourn  to  a  subaequeni  day,  wUi<b 
was  named,  to  enable  the  agent  to  meet  them  and  present  his 
complaint.  The  agent  of  the  petitioner  relied  uxx>n  the  promise 
of  the  assessor  Campbell,  and,  by  reason  of  such  reliance,  no 
person  was  present  to  represent  the  petitioner  on  grievance  day; 
whereas,  neither  was  any  change  made  in  the  assessment  eona- 
plained  of,  nor  did  the  asseseors  adjourn  to  any  subsequent  day  \o 
review  the  same,  but  it  was  in  all  respects  finally  confirmed,  so  far 
as  the  action  of  the  assessors  was  concerned.  We  are  unwilling 
to  consent  to  the  proposition  that  the  omission  of  the  relator,  under 
the  circumstances  thus  disclosed,  to  appear  before  the  assessors  on 
grievance  day,  constituted  such  laches  as  to  deprive  it  of  another 
and  concurrent  remedy,  clearly  provided  by  statute  The  assur- 
ance given  by  one  of  the  assessors  to  the  agent  of  the  petitioner 
can  hardly  be  said  to  be  unofficial,  as  in  the  case  of  People  v. 
Adams,  supra.  It  was  an  assurance  which  the  assessor  may  weD 
have  felt  authorized  to  give,  not  of  what  would  be  the  decision  of 
the  board  of  assessors,  nor  even  his  own,  upon  the  application  of 
the  petitioner,  but  only  that^  if  such  application  were  not  g^ranted, 
another  day  should  be  given  on  which  the  agent  mi^t  l^  heard 
in  its  behalf.  The  assurance  was  in  entire  accord  witii  the  letter 
and  spirit  of  the  statute  under  which  the  assessors  were  to  act, 
and  which  not  only  empowers  the  assessors,  but  makes  it  their 
duty,  "to  adjourn  from  day  to  day,  as  may  be  necessary,  to  hear 
and  determine  •  •  •  such  complaints.**  Under  the  circum- 
stances of  this  case  we  think  the  agent  of  the  petitioner  had  a 
right  to  rely  upon  the  assurance  of  a  further  day,  at  least  so  far 
as  that  in  so  doing  he  was  not  guUty  of  such  laches  as  to  deprive 
the  petitioner  of  the  concurrent  remedy  of  a  writ  of  oertioTarL 
The  order  appealed  from  should  be  reversed,  and  the  case  re- 
mitted to  the  special  term,  with  directions  to  proceed  upon  the 
writ. 

So  ordered,  with  costs  to  the  petitioner  to  abide  the  final  award 
of  cosls.    All  concur. 


COLBURN   V.   MARSH  et  aL 
(Supreme  Ooort,  General  Term,  Fifth  Department    April  13,  1893.) 

1*  Babehbnts— Adverse  User— Presumption. 

Where  a  person  has  openly,  notoriously,  and  unintemiptedly  used  a  way 
over  another's  land  for  the  necessary  length  of  time  to  establish  an  ease- 
ment by  adverse  user.  It  wlU  be  presumed  that  the  user  was  adverse,  and 
under  claim  of  title,  and  the  burden  is  on  one  claiming  that  it  was  by  vir- 
tue of  a  license  to  prove  that  fact  by  affirmative  evidence. 

Sl  Same. 

The  statutory  rale  (Code  Civil  Proc  §  372)  requiring  either  a  substan- 
tial inclosure,  or  usual  cultivation  or  improvement,  as  a  condlti<Mi  of  ad- 
verse possession  by  a  person  claiming  title  to  land,  not  founded  on  a  writ- 
ten instniment  does  not  apply  where  a  right  of  wajr  la  claimed  by  advise 
user. 
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H  SaMB— EyiD£NCB. 

On  the  question  whether  a  right  of  way  has  been  acquired  by  adverse 
user,  declarations  of  the  owner  of  the  land  over  which  the  way  was  lo- 
cated, made  to  members  of  his  own  famUy,  and  in  the  absence  of  the  per- 
son using  the  way,  and  never  communicated  to  him,  are  not  admissible  to 
flbow  that  the  user  was  under  a  license,  and  not  adverse. 

Apx>eal  from  judgment  on  report  of  referee. 

Action  by  Paulina  Colbum  against  Adam  Marsh  and  others  for  an 
injunction.  From  a  judgment  dismissing  the  complaint,  entered 
on  the  report  of  a  referee,  plaintiff  appeals.    Reversed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MACOMBER,  and 
HAIGHT,  JJ, 

William  H.  Henderson,  for  appellant. 
J.  L  Fowler,  for  respondents. 

DWIGHT,  P.  J.  The  action  was  to  restrain  the  defendants  from 
obstructing  or  interfering  with  the  plaintiff's  use  of  an  alleged  right 
of  way  across  a  i)ortion  of  the  defendants'  farm.  There  is  no  con- 
flict of  evidence  upon  any  material  question  of  fact  in  the  case.  The 
only  question  is  whether  the  undisputed  evidence  establishes  an  ir- 
refragable title  in  the  plaintiff,  by  prescription,  to  the  easement  in 
question.  It  is  our  conclusion  that  such  is  the  effect  of  the  evi- 
dence. The  contention  to  the  contrary,  which  is  sustained  by  the 
learned  referee,  is  to  the  effect  that  the  user  upon  which  the  plaintiff 
relies  to  establish  her  title  to  the  easement  was  by  the  license  and 
consent  of  the  defendants'  grantor.  The  unquestioned  facts  of  the 
case  are  to  the  following  purport:  As  early  as  the  year  1832,  Na- 
than Phillips,  the  defendants'  grantor,  by  mesne  conveyances,  occu- 
pied the  lot  of  85  acres  now  owned  and  occupied  by  the  defendants, 
in  the  town  of  Carroll  in  Chautauqua  county,  of  which  he  after- 
wards, and  in  the  year  1836,  received  a  deed  from  the  Holland  Land 
Company,  and  on  which  he  lived  until  his  death,  in  1853.  At  the 
earliest  date  above  mentioned,  the  lot  of  50  acres  adjoining  Phillips' 
lot  on  the  north,  and  cornering  with  it  on  the  east,  was  occupied 
by  one  Benjamin  Rus.sell.  There  was  no  highway  contiguous  to  the 
50  acres;  the  nearest  public  road  being  one  known  as  the  ^rPrews- 
burg  Road,"  which  traversed  the  Phillips  lot  in  a  direction  from 
southwest  to  northeast,  and  approached  to  within  about  20  rods 
from  the  comer  of  the  two  lots.  At  that  time  Russell  had  access 
to  the  highway  from  the  50  acres  by  means  of  a  lane  or  roadway 
which  ran  from  the  south  line  of  the  50  acres  to  the  road,  at  a  point 
where  the  distance  between  the  two  was  about  29  rods.  It»  loca- 
tion was  that  of  the  right  of  way  here  in  question.  Some  time  be- 
fore the  year  1S38,  Vearon  Eaton,  the  father  and  grantor  of  the 
plaintiff,  succeeded  to  Russell  in  the  occupancy  of  the  50  acres;  and 
in  that  year  he  received  a  deed  of  the  lot  from  the  Holland  Land 
Company,  and  continued  to  occupy  it  until  his  death,  in  1881..  In 
that  year  he  conveyed  the  50  acres,  with  appurtenances,  to  the  plain- 
tiff, excepting  11  acres  off  the  west  end,  which  he  had  previously 
conveyed,  lie  plaintiff  has  occupied  the  land  conveyed  to  her  from 
that  time  to  the  present,  and  has  made  use  of  the  right  of  way  in 
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the  same  location,  and  in  the  sanoie  manner,  as  her  father  and  Ben- 
jamin KuBsell  had  done  before  she  became  the  owner  of  the  lot,  ex- 
cept for  the  interference  therewith  on  the  part  of  the  defendants 
which  it  is  the  object  of  this  action  to  restrain. 

It  is  unnecessary  to  recapitulate  the  facts  of  the  case  in  greater 
detail.  It  is  sufficient  to  say  that  the  undisputed  evidence  exhibits 
a  user  of  the  right  of  way  in  question  by  the  successive  occupants 
of  the  50  acres,  or  what  is  known  in  the  case  as  the  ''Eaton  Farm,'* 
not  only  for  20  years,  but  for  a  period  sufficient  to  satisfy  the  an- 
cient rule  of  the  conunon  law, — ^literally,  a  period  beyond  which  the 
memory  of  man  runneth  not.  No  witness  speaks  of  a  time  when 
the  right  of  way  was  not  used,  and  the  witness  who  speaks  of  the 
remotest  date  mentioned  in  the  case  knew  the  right  of  way  as  then 
in  use.  The  user  was  during  all  that  time  open,  notorious, — ^neces- 
sarily known  to  the  owners  and  occupants  of  the  Phillips  farmu 
Even  at  the  remotest  date  above  mentioned  the  lane  or  roadway 
was  fenced  on  one  side,  and  it  came  to  be  fenced  on  the  other  side 
as  soon  as  the  land  was  so  far  cleared  and  improved  as  to  render 
fencing  convenient  to  the  uses  to  which  it  was  put.  And  so  the 
evidence  discloses  that,  during  the  whole  period  covered  by  the 
memory  of  all  but  the  oldest  witnesses  in  the  case,  the  right  of  way 
in  question  was  marked  by  fences  on  both  sides  down  to  the  time- 
less than  20  years  before  the  commencCTient  of  this  action — ^when 
the  interference  began,  of  which  the  plaintiff  complains.  The  evi- 
dence of  such  fencing  is  important,  as  showing  the  definite  location 
and  notorious  use  of  the  right  of  way,  and,  chiefly,  as  tending  to 
show  the  exclusive  character  of  the  claim  of  right  asserted  in  its 
use.  It  was  not  necessary  for  the  purpose  of  showing  that  the  user 
was  adverse.  The  statutory  rule,  embodied  in  the  Code  of  Cinl 
Procedure,  (§  372,)  which  prescribes  either  a  substantial  indosure 
or  usual  cultivation  or  improvement  as  a  necessary  condition  of 
adverse  i)ossession  by  a  person  claiming  title  to  land,  not  founded 
upon  a  wr^^^t^n  instrument,  has  no  application  to  the  case  of  an 
easement,  as  of  passage.  Such  an  easement  is  an  incorporeal  ripht, 
and  may  as  well  be  asserted  and  exercised  over  and  upon  an  open 
and  uncultivated  field  as  upon  one  substantially  inclosed  and  usu- 
ally cultivated.  Indeed,  inclosure  and  cultivation  are  likely  to  be 
derogatory  to  the  free  exercise  of  a  right  of  passage  over  land;  and 
in  this  case  the  interference  with  the  plaintiffs  right,  complained 
of,  consisted,  in  great  part,  of  an  attempt  to  cultivate  by  plowing: 
so  near  the  roadway  as  to  obstruct  its  convenient  use  for  the  pas- 
sage of  wagons. 

It  was  apparent  from  the  outset  of  the  examination  of  this 
case  that  its  determination  depended,  not  upon  any  question  of 
the  open  and  notorious  character  of  the  use  of  the  right  of  way. 
nor  of  its  continued,  uninterrupted,  and  undisputed  exercise  for 
a  period  much  longer  than  necessary  to  establish  title  to  the  ease- 
ment, but  upon  the  sole  question  whether  such  user  was  under 
a  claim  of  right,  and  therefore  adverse;  and  here  we  think  the 
learned  referee  was  in  error,  in  failing  to  give  the  proper  force 
and  application   to   the   presumptions   which   arise  from   the  es- 
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tablished  facts  of  the  case.  We  suppose  it  to  be  entirely  settled 
as  the  law  of  this  state  that  not  only  does  the  conclusive  pre- 
sumption of  a  grant  arise  from  the  fact  of  open,  notorious,  unin- 
terrupted, undisputed,  and  adverse  user  of  such  an  easement,  but 
that  every  user  in  other  respects  answering  the  definition  given 
is  presumed  to  have  been  under  claim  of  title,  and  adverse,  and 
that  the  burden  is  upon  the  party  alleging  that  the  user  has  been 
by  virtue  of  a  license  or  permission  to  prove  that  fact  by  affirma- 
tive evidence.  The  first  of  these  propositions  is  scarcely  dis- 
puted in  this  case.  It  is  supported  by  the  elementary  writers 
on  the  subject,  and  has  been  constantly  enforced  by  our  courts. 
See  2  Greenl.  Ev.  §  537;  Ward  v.  Warren,  82  N.  Y.  265;  NichoUs 
V.  Wentworth,  100  N.  Y.  455,  3  N.  E.  Kep.  482,  and  the  authorities 
cited  in  each.  The  second  proposition  is  also  well  supported  by 
authority.  In  Miller  v.  Garlock,  8  Barb.  153,  Judge  Paige  says, 
**The  use  of  an  easement  for  twenty  years,  unexplained,  will  be  pre- 
sumed to  be  under  a  claim  or  assertion  of  right,  and  adverse,  and 
not  by  leave  or  favor  of  the  owner;*'  and  in  Hammond  v.  Zehner, 
21  N.  Y.  118,  which  was  an  action  for  damages  caused  by  flowing 
lands,  the  question  is  stated  by  the  court  to  be  whether  the  un- 
interrupted use  of  the  dam  for  20  years  was  sufficient  defense, 
without  other  manifestation  of  an  adverse  possession  than  the 
effect  which  it  produced  during  that  time  upon  the  plaintiffs  land; 
in  other  words,  will  the  uninterrupted  use  of  the  easement  be 
presumptive  proof  of  an  adverse  jwssession? — and  the  question  was 
adjudged  in  the  affirmative.  The  rule  is  certainly  well  founded 
in  principle.  The  presumption  is  evidently  based  upon  expe- 
rience of  the  conduct  of  men  in  given  circumstances.  It  is  contrary 
to  xH^bability  that  the  owner  of  land  should  quietly  submit  to 
a  long-continued  use  of  a  portion  of  it,  by  a  person  without  right, 
in  such  manner  as  to  be  injurious  to  his  estate.  Kindly  feeling 
and  good  neighborhood  may  induce  such  a  concession  now  and  then, 
or  for  a  brief  time;  but  submission  to  such  a  burden,  without 
protest  or  objection,  for  a  long  series  of  years,  naturally  raises 
the  presumption  of  a  right  asserted  and  conceded.  But  the  ref- 
eree, in  response  to  a  request  of  the  plaintiff,  has  made  a  special 
finding  of  fact  altogether  in  accordance  with  the  last-mentioned 
presumption.  The  request  related  to  the  use  of  the  easement 
by  Vearon  Eaton  during  the  last  11  years  of  his  life,  while  the 
Phillips  farm  was  occupied  by  one  Thayer,  who  was  one  of  the 
grantees  of  Nathan  Phillips.  The  finding  is  that  ^'during  all  the 
time  the  said  Hiram  B.  Thayer  occupied  the  said  Phillips  farm,  as 
before  stated,  the  said  Vearon  Eaton  occupied  the  said  Eaton 
farm,  and  during  all  said  time  he  used  and  occupied  said  lane 
and  roadway,  in  passing  to  and  from  said  Frewsburg  highway,  as 
the  same  had  been  previously  used  by  him,  under  claim  of  title 
thereto,  and  of  right  so  to  use  the  same,  exclusive  of  any  other 
rig^t"  It  is  true  that  in  his  general  report  the  referee  finds,  in 
substance,  that  the  original  user  by  Eaton  began  in  a  mutual  un- 
derstanding between  himself  and  Phillips,  without  deed  or  con- 
veyance of  the  right  of  way,  and  without  consideration  for  the 
v.22N.Y.s.no.9— 63 
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license  given  by  the  one  for  the  acc<»nmodation  of  the  other. 
By  what  means  the  learned  referee  was  able  to  reconcile  the  gen- 
eral and  special  findings  referred  to  is  not  clear,  but  it  is  ce^ 
tain  that  the  former  has  no  competent  evidence  to  support  It 
The  only  testimony  which  tends  to  that  effect  consists  of  cer- 
tain declarations  of  Phillips  himself,  made  to  members  of  lii» 
own  family,  in  the  absence  of  Eaton,  and  never  communicated  to 
him.  This  testimony  was  received  under  the  objection  of  the  plain- 
tiff, and  was  clearly  incompetent.  It  was  offered,  no  doubt,  in 
response  to  testimony  on  the  part  of  the  plaintiff,  objected  to  by  the 
defendants,  showing  declarations  of  Eaton  to  the  effect  that  he 
had  a  deed  of  the  right  of  way.  In  respect  to  the  testioiony  of 
this  character  on  either  side,  it  is  to  be  observed  that  it  was  the 
easement  alone  which  was  in  question,  that  Eaton  was  in  pos- 
session of  the  easement  during  the  whole  period  of  his  life  which 
is  covered  by  the  evidence,  and  that  Phillips  was  never  in  possession 
of  the  easement;  so  that,  if  the  doctrine  that  the  declarations  of 
the  party  in  possession  are  competent  as  evidence  to  charact»- 
Ize  his  possession  has  any  application  to  easements,  the  rule  would 
apply  in  favor  of  the  declarations  of  Eaton,  and  not  in  favcwr  of 
those  of  Phillips.  But  it  is  not  necessary  to  discuss  that  ques- 
tion. The  declarations  of  Phillips  were  clearly  incompetent,  and 
should  have  been  excluded,  and  they  may  now  be  disregarded.  The 
declarations  of  Eaton  may  also  be  disregarded,  and  the  case  is 
then  absolutely  devoid,  on  the  one  hand,  of  direct  evidence  of  a 
grant  of  the  right  of  way,  and,  on  the  other  hand^  of  any  evidence  of 
a  license,  x>ermission,  or  mutual  understanding  between  the  parties. 
nndeT  which  the  user  had  its  beginning.  And  so  the  case  would 
stand,  as  we  think  it  must  stand,  solely  upon  the  presumption  which 
necessarily  arises  from  the  existence,  the  mode,  the  duration,  and 
the  effect  upon  the  estate  of  Phillips,  of  the  user  of  the  right  of 
way  for  the  benefit  ot  the  estate  of  Eaton.  This  presumption,  viz. 
that  the  user  was  under  a  claim  of  right,  and  therefore  advene, 
is  a  rebuttable  presumption,  but  there  is  no  evidence  in  the  ouae 
to  rebut  it  That  presumption  being  entertained,  there  is  deariy 
nothing  in  the  case  which  militates  against  the  full  force  of  the 
final  and  conclusive  presumption  in  favor  of  the  plaintifF,  yIk.  of  a 
grant  of  the  easement  for  which  she  contends.  That  the  ease- 
ment thus  established  was  appurtenant  to  the  estate  of  Vearon 
Eaton,  and  passed  by  his  deed  to  the  plaintiff,  which  expressly 
included  the  appurtenances  of  the  estate  conveyed,  adnoits  of  no 
question.  See  the  cases  already  cited,  and  Huttemeier  v.  Albro, 
18  N.  Y.  48;  Newman  v.  Nellis,  97  N.  Y.  285;  Mayor,  etc,  v.  Law, 
125  N.  Y.  380,  26  N.  E.  Kep.  471. 

If  these  ^dews  are  correct,  it  follows  that  the  exception  <rf  th.t 
plaintiff  to  the  finding  of  fact  to  the  effect  that  the  user  of  the 
right  of  way  by  Eaton  was  by  virtue  of  a  license,  merely,  was  well 
taken,  as  being  without  evidence  to  support  it,  and  contrary  to  the 
presumptive  evidence  of  a  grant,  and  the  conclusion  of  law  based 
upon  such  finding  must  fall  with  it.  The  judgment  should  be  re- 
versed, and  a  new  trial  granted.  So  ordered,  with  costs  to  abide 
tlie  final  award  of  costs.    All  concur. 
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DANmiB    V.    HYATP. 
(Sui»reme  Ooart,  General  Term,  Fifth  Department    April  13,  1893.) 

BJBOTMENT— DISPO86ES8IOIT  BT  AOBKT  OF  THIRD  PERSON. 

In  ejectment  for  a  small  triangle  of  land  lying  between  two  lots  owned 
by  plaintiff  and  defendant's  wife,  respectively,  it  appeared  that  plaintiff 
claimed  title  to  the  triangle,  but  was  forcibly  dispossessed  by  defendimt 
In  this,  defendant  did  not  represent  himself  as  acting  as  his  wife*s  agent; 
neither  did  she  claim  title  to  the  triangle,  nor  did  he  in  her  behalf.  ,  Held, 
that  the  dispossession  was  the  individual  act  of  defendant,  and  he  could 
not  claim,  for  the  purpose  of  defeating  the  action,  that  he  was  acting  as 
the  agent  of  his  wife. 

Appeal  from  judgment  on  report  of  referee. 

Action  bj|James  Danihie  against  John  Hyatt  From  Jndgment 
in  favor  of  defendant,  plaintiff  appeals.    Eeversed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MACOMBEB^  and 
HAIGHT,  JJ. 

William  H.  Henderson,  for  appellant, 
G.  W.  Cole,  for  respondent 

DWIGHT,  P.  J.  The  action  was  ejectment  for  a  small  triangle 
of  land  adjacent  to  the  boundary  line  between  two  Tillage  lota  in 
the  village  of  Great  Valley.  The  allegations  of  the  complaint  were 
in  the  simplest  form, — a  leasehold  estate  in  the  plaintiff,  and  an  un- 
lawful withholding  of  possession  by  the  defendant  Issue  was 
joined  by  a  general  denial,  only;  and  the  sole  finding  of  the  referee 
was,  in  effect,  that  possession  was  not  withh^d  by  the  defendant. 
The  issue  of  title  was  not  passed  upon,  and  very  properly  not,  if,  as 
the  finding  was,  x)os8ession  was  not  withheld  from  the  plaintiff  by  the 
defendant  The  undisputed  facts  of  the  case  were  that,  of  two  adjoin- 
ing lots  carved  out  of  a  larger  tract  by  a  common  grantor,  the  plain- 
tiff had  title  to  the  one,  and  the  wife  of  the  defendant  to  the  other. 
The  plaintiff  claimed  that  the  three-cornered  piece  in  question  was 
Included  within  the  true  boundaries  of  his  lot,  and  he  built  a  fence 
on  what  he  claimed  to  be  the  boundary  line.  The  defendant  came 
on,  in  person,  and  tore  down  the  fence,  and  threw  it  off  from  the 
triangular  piece.  In  doing  so  he  made  no  disclosure  of  any  agency 
for  his  wife,  nor  claimed  title  in  her  behalf,  but  declared,  in  sub- 
stance, that  he  would  have  no  fence  on  that  line.  Again,  the  plain- 
tiff was  unloading  some  wood  on  the  triangular  piece,  when  the  de- 
fendant came  on,  and  threw  off  the  wood  as  fast  as  it  was  unloaded, 
and  his  own  testimony  on  the  subject  is:  "I  told  him  I  did  not 
want  any  wood  put  there.  ♦  ♦  ♦  i  told  them  I  would  throw  it 
off  if  they  put  it  there.  I  told  them  I  would  not  let  them  put  wood 
there," — and  there  was  no  mention  of  any  claim  on  the  part  of  his 
wife.  Again,  the  defendant  drew  a  wagon  onto  the  three-cornered 
piece,  and  chained  it  fast  to  a  gatej)()st,  and  left  it  there,  with  the 
evident  purpose  of  asserting  and  holding  possession  of  the  land  on 
which  it  stood;  and  there,  so  far  as  appears,  the  wagon  stood  at 
the  time  of  the  commencement  of  the  action. 
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On  the  trial  the  defendant  was  permitted  to  testify  that  he  did  all 
of  these  things  by  direction  of  his  wife.  But  that  fact,  if  it  was 
such,  was  never  communicated  to  the  plaintiff,  and,  as  affecting  his 
right,  cannot  serve  to  qualify  the  acts  and  accompanying  declara- 
tions of  the  defendant  himself.  Counsel  for  the  defendant  are  dis- 
posed to  argue  that  because  Mrs.  Hyatt,  and  not  the  defendant,  had 
title  to,  and  was  in  occupation  of,  the  adjoining  lot,  therefore  she, 
and  not  her  husband,  must  be  presumed  to  be  the  person  claiming 
to  occupy  the  triangle  in  dispute.  But  this  is  to  beg  the  question 
of  the  effect  of  the  deed  of  the  defendant's  wife.  If  that  deed  should 
be  held,  on  its  face,  to  include  the  triangle,  then  it  would  be  fair  to 
assume  that  she  claimed  to  occupy  it,  with  the  body  of  the  lot;  but, 
if  the  contrary  should  be  held  to  be  the  effect  of  her  deed,  then  no 
such  presumption  could  arise;  and  Mrs.  Hyatt  herself  testified  that 
she  claimed  no  land,  except  such  as  was  covered  by  her  deed,  which 
was  in  evidence.  But,  even  if  it  should  be  conceded  that  Mrs.  Hyatt 
was  claiming  the  right  to  occupy  the  piece  in  dispute,  that  fact 
would  not  be  inconsistent  with  her  husband's  unlawfully  seizing  the 
possession,  and  withholding  it  from  the  plaintiff.  That  is  the  fact 
which  is  charged  in  the  complaint  as  the  ground  of  the  plaintiff's 
action,  and  which  we  think  is  clearly  established  by  the  undisputed 
evidence,  from  which  the  facts  above  recited  are  drawn.  That  evi- 
dence discloses  repeated  acts  of  dominion  exercised  by  him,  to  the 
exclusion  of  all  rights  of  the  plaintiff,  and  finally  the  taking  of 
actual  and  ostensible  i)ossession  of  the  land,  which  was  maintained 
down  to  the  time  of  the  commencement  of  this  action.  All  this 
was  done  by  the  defendant  in  person,  and  api)arently,  and  to  some 
extent  avowedly,  on  his  own  responsibility.  The  character  in  which 
he  assumed  to  act  in  forcibly  dispossessing  the  plaintiff,  and  taking 
possession  of  the  premises  in  dispute,  was  to  be  judged  from  his  acts 
and  accompanying  declarations,  and  not  from  any  secret  understand- 
ing between  himself  and  his  wife.  The  plaintiff  had  no  ground  for 
charging  the  responsibility  for  those  acts  upon  the  wife  of  the  de- 
fendant, and  if  he  had  done  so,  in  an  action  against  her,  his  r<«nedy 
would  easily  have  been  defeated  by  a  disclaimer  on  her  XKirt  of  such 
responsibility.  The  case  of  Martin  v.  Eector,  101  N.  Y.  77,  4  N.  E. 
Rep.  183,  which  is  cited  by  the  learned  referee,  was  one  in  which  the 
husband  and  wife  resided  together  on  the  premises  in  dispute,  and 
the  question  was  whether  the  husband,  as  the  head  of  the  family, 
was,  in  law,  presumed  to  be  the  occupant  of  the  premises,  notwith- 
standing that  the  title  claimed  was  in  the  wife;  and  the  question 
of  occupancy  was  held  to  be  a  question  of  fact  We  find  nothing 
in  the  doctrine  of  that  case  which  is  necessarily  decisive  of  this. 
Upon  the  case  made  by  the  record  in  this  action,  we  are  unable  to 
see  how  the  plaintiff's  complaint  could  be  properly  dismissed  with- 
out a  finding  and  decision  adverse  to  him  upon  the  issue  of  title 
made  by  the  pleadings.  The  judgment  should  be  reversed,  and  a 
new  trial  granted. 

Judgment  appealed  from  reversed,  and  a  new  trial  granted,  with 
costs  to  abide  the  event.    All  concur. 
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MHJiTMAN  V.  HUNTINGTON  et  aL 
(Supreme  Ckmrt,  General  Term,  Fifth  Department   April  13,  1893.) 

1.  Sfsoific  Psbfobhance— Indefinite  Contkagt. 

Plaintiff  gave  defendant  a  \Yriting  stating  that  he  agreed  to  give  him  the 
right  to  purchase  his  home  farm,  plaintiff  **to  have  the  privilege  of  retain- 
ing one  undivided  third  interest  on  the  same  terms  as  the  purchaseiB." 
It  appeared  that  the  parties  at  the  same  time  verbally  agreed,  as  a  part  of 
the  same  transaction,  that  a  syndicate  should  be  gotten  up  by  defendant 
for  the  purchase  of  the  premises,  and  that  the  clause  above  quoted  was  in- 
tended to  ^ve  plaintiff  the  privilege  of  taking  an  interest  in  such  syndi- 
cate, but  the  terms  on  which  he  might  retain  such  interest  were  left 
wholly  uncertain,  for  the  price  which  would  be  obtained  from  the  pur- 
chasers was  not  known.  Hdd,  that  the  agreement  was  not  sufficiently 
definite  to  be  enforced  as  a  contract  to  purchase  land. 

%  Sake. 

The  agreement  provided  that  one  fifth  of  the  consideration  should  be 
paid  in  cash,  the  ''balance  to  be  secured  by  bond  and  mortgage  of  not  less 
than  three  years*  duration."  Held,  that  the  time  for  which  the  mortgage 
was  to  be  made  was  so  Indefinite  that  the  contract  ^as  not  enforceable. 

Appeal  from  special  term,  Niagara  county. 

Action  by  Edward  A.  Milliman  against  Oeorge  Huntington,  im- 
pleaded witli  Jacob  Doldy  for  the  specific  performance  of  a  con- 
tract made  by  defendant  Dold.  Judgment  was  entered  in  favor 
of  plaintiff,  and  defendant  Huntington  appeals.    Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MACOMBER,  and 
HAIGHT,  JJ. 

A.  Moot,  for  appellant 

A.  K.  Potter,  for  respondent. 

DWIGHT,  P.  J.  The  action  was  to  enforce  the  speciflo  per- 
formance of  a  contract  of  the  defendant  Dold  to  purchase  from 
the  plaintiff  a  farm  of  about  120  acres  in  the  town  of  Wheatfield,  in 
Niagara  county,  which  contract  was  executed  with  the  plaintiff 
February  24,  1892,  and  to  determine  the  claim  of  the  defendant 
Huntington  to  an  equitable  interest  in  the  same  property,  by  vir- 
tue of  a  contract  between  him  and  the  plaintiff  which  was  ex- 
ecuted on  the  17th  day  of  February,  1892.  The  answer  of  the 
defendant  Dold  admitted  the  title  of  the  plaintiff  to  the  premises 
described  in  the  complaint,  saving  and  excepting  the  interest  of 
the  defendant  Huntington,  if  any,  therein,  admitted  all  the  other 
material  allegations  of  the  complaint,  averred  his  readiness  to  per- 
form the  contract  on  his  part  whenever  the  claim  of  Huntington, 
of  which  the  latter  had  given  him  notice,  should  be  extinguished, 
and  demanded  judgment  establishing  the  resi>ective  rights  of  the 
plaistiff  and  Huntington  in  the  premises,  and  that  upon  per- 
formance by  him  (Dold)  of  the  contract,  on  his  part,  the  plaintiff 
and  Huntington  be  adjudged  to  convey  to  him  the  whole  of  the 
said  premises.  The  answer  of  Huntington  sets  out,  in  substance, 
his  version  of  the  contract  or  agreement  between  himself  and  the 
plaintiff,  avers  that  it  provided  for  an  election  by  the  plaintiff, 
which  was  afterwards  exercised  by  him,  to  retain  an  undivided 
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one  third  of  the  premises^  and  that  it  proTided.for  the  execu- 
tion by  the  parties  thereto  of  a  f<»inal  instrument,  embodring  its 
provifidons,  on  the  18th  day  of  Febraary,  1892,  at  Tonawanda;  that 

the  parties  met  at  the  time  and  place  mentioned,  when  the  defend- 
ant Huntington  was  ready  and  willing,  and  offered,  to  jjerform  the 
terms  of  the  agreement  on  his  part,  and  to  execute  the  formal 
contract  as  agreed,  and  requested  the  plaintiff  to  do  the  same,  but 
that  at  the  request  of  the  latter  the  time  for  the  closing  of  the 
agreement  was  extended  to  include  the  20th  of  the  same  month; 
that  on  that  day  the  parties  again  met,  when  the  defendant  Hunt- 
ington was  still  ready  and  willing,  and  again  offered,  to  p^*form 
on  his  part,  and  demanded  performance  by  the  plaintiff,  but  that 
the  latter  then  refused,  and  still  refuses,  to  perform  on  his  part; 
that  the  said  agreement  provided  for  a  release  clause  to  be  in- 
serted in  the  mortgage  to  be  given  by  the  defendant  Huntington, 
and  that  he  offered  to  w^aive  the  insertion  of  such  or  any  release 
clause,  and  to  execute  the  mortp:age  for  three  years,  or  any  other 
term  satisfactory  to  the  plaintiff.  And  said  answer  avers  that  by 
reason  of  said  contract  the  defendant  Huntington  obtained  and 
now  holds  the  equitable  title  to  an  undivided  two  thirds  of  tiie 
premises  described,  and  a  right  or  interest  therein  prior  and  su- 
perior to  any  right  or  interest  of  the  defendant  Dold  by  reason  of 
the  alleged  contract  with  him,  set  out  in  the  complaint;  and 
said  answer  demands  judgment  dismissing  the  plaintiff's  comi^aint 
as  to  the  defendant  Huntington,  with  costs. 

It  is  thus  apparent  that  the  only  real  issue  in  the  case  was  be- 
tween the  plaintiff  and  the  defendant  Huntington,  viz.  whether 
tiie  latter  had  any  interest  in  the  premises  described,  by  virtue 
of  his  contract  witii  the  plaintiff,  which  could  stand  in  the  way  of 
the  full  performance  of  the  contract  of  the  plaiutiff  with  the  de- 
fendant Dold;  and  that  question  may  be  otherwise  stated  to  be 
whether  the  contract  of  Huntington  was  one  of  which  specifle 
performance  could  be,  to  any  extent,  enforced.  There  is  no  dis- 
puted question  of  fact  in  the  case.  Counsel  for  the  appellant  ocm- 
cedes  that  the  facts  are  correctiy  found  by  the  learned  county  court 
The  facts  so  found,  which  relate  to  the  contract  of  Huntington 
are,  in  substance,  as  follows: 

On  the  21st  of  January,  1892,  the  plaintiff,  at  the  request  of 
Huntington,  signed  and  delivered  to  him  an  instrument  in  writing, 
in  the  following  terms: 

"January  21,   1892. 

•*ln  consideration  of  the  sum  of  one  dollar  paid  to  me  this  date,  the  recrfpt 
whereof  is  herdby  acknowledged,  I  hereby  agree  to  give  George  Huntingtoa 
the  right  to  purchase  my  home  farm,  fronting  on  the  NLigara  river,  about  one 
mile  west  of  Gratwlck  station,  consisting  of  about  120  acres,  more  or  less,  for 
the  sum  of  $500  per  acre,  if  talten  within  twelve  days  from  this  date.  Terms, 
one  fifth  down,  balance  to  be  secured  by  bond  and  mortgage  of  not  less  than 
thi*ee  years*  duration,  with  six  per  cent  interest,  payable  semiannuany;  I 
to  have  the  privilege  of  retaining  one  imdivided  third  interest  on  the  mnw 
tonus  as  the  purchaser.  The  mortgiige  to  be  siribject  to  release  of  any  part  or 
all  tiie  property  on  conditions  to  be  hereinafter  agreed  npon.  First  payment, 
of  one  fifth  down,  to  be  made  as  follows,  viz.  $4,000  within  ten  days  after 
Feb*y  1st,  and  the  balance  within  thirty  days  from  first  payment.    A  oontrut 
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-win  be  given  on  receipt  of  first  payment  of  $4,000,  and  a  deed  when  the  total 
of  one  fifth,  or  $12,000,  is  paid  up;  said  flam  to  include  the  one  third  interest, 
«r  $4,000,  whloh  I  retain. 

[Signed]  '^  A.  Mllliman.'' 

On  the  2d  day  of  Pebmajy  the  plaintiff,  at  the  request  of  Hunt- 
ington, indorsed  on  the  above  a  memorandum,  "Option  extended  to 
February  17th,"  and  signed  it  On  the  17th  of  February  both  par- 
ties signed  a  further  agreement,  indorsed  on  the  same  instrument  as 
follows: 

*The  terms  of  the  within  contract  are  hereby  accepted  by  both  parties 
hereto;  the  parties  to  meet  Febniary  18,  1892,  and  sign  a  formal  contract, 
at  Tonawanda;  George  Hmitlngton  to  pay  five  hmidred  dollars  at  the  signing 
of  the  contract,  to  bind  the  bargain,  the  same  to  be  applied  on  the  purchajse 
price. 
Teb.  17,  1802. 

[Signed]  "Georgp  Hnntin^ton. 

««E.  A.  Milliman.'* 

On  the  18th  of  February  both  parties  signed  a  still  further  agree- 
ment. Indorsed  as  before,  as  follows: 

*'In  consideration  of  the  smu  of  $1.00,  the  receipt'  whereof  is  hereby  ac- 
knowledged, the  time  within  which  to  close  up  the  within  contract  Is  hereby 
extended  up  to  and  including  Fe/b.  20,  '92;  all  the  terms  to  remain  the  same. 
'<Dat6d  Feb.  18,  18d2. 

''George  Huntington. 
•*E.  A.  Mlllhnan." 

Nothing  was  ever  paid  by  Huntington  on  account  of  these  agree- 
ments, or  either  of  them,  nor  was  anything  ever  done  by  the  parties, 
or  either  of  them,  by  way  of  performance  of  such  agreements,  or 
either  of  them.  The  agreement  of  January  21,  1892,  above  quoted, 
doea  not  express  the  entire  agreement  made  between  the  plaintiff 
and  Huntington  at  the  time  it  was  made;  but,  in  addition  to  what 
is  expressed  therein,  it  was  at  the  same  time,  and  as  part  of  the  same 
agreement,  verbally  agreed  between  them  that  a  company  or  syndi- 
cate would  be  gotten  up,  by  or  through  the  influence  of  Huntington, 
to  purchase  the  premises  described  in  the  complaint;  and  the  words 
in  the  agreement,  "I  to  have  the  privilege  of  retaining  one  undivided 
third  interest  on  the  same  terms  as  the  purchasers,"  were  intended 
to  give  the  plaintiff  the  privilege,  at  his  election,  to  take  an  interest 
in  the  company  or  syndicate  so  to  be  formed.  Huntington  never 
procured  the  formation  of  such  company  or  syndicate. 

And,  as  conclusions  of  law,  the  court  found  (1)  that  the  defendant 
Huntington  had  no  right  or  claim  to  the  property  described  in  the 
complaint,  nor  interest  therein,  nor  is  entitled  to  have  the  agree- 
ment set  forth  in  the  findings  of  fact,  or  any  modification  thereof, 
specifically  performed;  (2)  that  the  plaintiff  is  entitled  to  a  specific 
performance  of  his  contract  with  the  defendant  Dold;  and  he  di- 
rected judgment  accordingly,  with  costs  against  the  defendant 
Huntington. 

TJ'poTL  the  foregoing  statement,  we  can  have  no  doubt  of  the  cor- 
rectness of  the  conclusions  of  the  learned  county  court.  The  geries 
of  instruments  or  memoranda  signed  by  one  or  both  of  the  parties 
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seem  to  constitute,  not  so  much  a  contract  for  the  sale  of  land,  as 
an  agreement  to  make  a  contract,  some  of  the  provisions  of  which 
still  rested  in  parol;  some  remained  to  be  subsequently  agreed  upon; 
some  were  so  uncertain  and  indefinite  that  their  specific  perform- 
ance could  not  be  decreed.  The  fact  found  by  the  court,  that  it  was 
a  part  of  the  original  agreement  between  the  parties  that  Hunting- 
ton was  to  organize,  or  procure  the  organization  of,  a  syndicate  to 
purchase  the  land,  is  fully  borne  out  by  the  evidence  aliunde,  and  it 
*'ests  wholly  in  parol.  It,  or  something  of  similar  effect,  is  necessary 
nO  give  any  intelligible  meaning  to  that  provision  of  the  within 
•igreement  which  gives  to  MiUiman  "the  privilege  of  retaining  one 
undivided  third  interest  on  the  same  terms  as  the  purchasers."  The 
leference  in  these  last  words  is  necessarily  to  purchasers  other  than 
or  including  Huntington;  and,  as  there  is  no  other  mention  of  such 
"purchasers"  in  the  written  memoranda,  it  becomes  necessary  to  re- 
sort to  evidence  aliunde  to  explain  it.  That  resort  being  had,  it  is 
plain  that  the  provision  just  quoted  is  entirely  indefinite,  for  what 
terms  or  price  would  finally  be  obtained  from  the  purchasers  was 
altogether  uncertain.  A  letter  from  Huntington,  which  is  in  evi- 
dence, under  date  of  February  12th,  shows  that  it  was  a  part  of  the 
scheme  conceived  by  him  that  the  purchasers  or  members  of  the 
syndicate  should  come  in  "on  the  basis  of  $600  j^t  acre;"  but 
whether  that  part  of  the  scheme  would  be  fully  realized  remained 
to  be  demonstrated,  and  therefore  the  terms  upon  which  MiUiman 
might,  at  his  election,  retain  an  undivided  one-third  interest  in  the 
property  and  enterprise  were  left  whoUy  uncertain.  For  that  rea- 
son, if  for  no  other,  the  contract  is  incapable  of  specific  enforcement 
Another  imjwrtant  provision  of  the  contract  was  expressly  left  to 
be  subsequently  agreed  upon.  That  was  the  provision  relating  to 
the  release  of  portions  or  the  whole  of  the  property  from  the  mort- 
gage to  be  given  by  the  purchaser  or  purchasers.  Whether  the 
objection  on  this  ground  to  the  specific  enforceability  of  the  con- 
tract can  be  obviated  by  a  waiver  of  the  provision  on  the  part  of 
the  defendant  Huntington,  as  being  one  whoUy  for  his  benefit,  is 
a  question  ui)on  which  we  are  not  entirely  agreed,  and  upon  which 
we  do  not  pass.  But  the  same  cannot  be  said  of  the  provision  in 
respect  to  the  time  in  which  the  mortgage  would  have  to  run.  By 
that  provision  the  large  balance  of  four  fifths  of  the  purchase  price 
of  $60,000  was  "to  be  secured  by  bond  and  mortgage  of  not  less 
than  three  years'  duration."  It  is  impossible  for  the  court  to  say 
that  this  limitation  of  time  was  for  the  benefit,  sololy  or  chiefly,  of 
the  purchaser.  On  the  contrary,  in  these  days  of  low  rates  of  in- 
terest, the  investment  of  f48,000,  on  good  security,  at  six  x>er  cent, 
payable  semiannually,  was  a  very  favorable  one,  and  one  which  the 
vendor  might  well  desire  to  extend  for  as  long  a  time  as  possible. 
But  the  provision  for  the  duration  of  the  mortgage  was  entirely 
uncertain,  except  on  the  minimum  side,  and  was  incapable  of  be- 
ing rendered  certain  except  by  further  agreement  of  the  parties. 
The  offer  of  the  defendant  to  make  the  mortgage  for  any  time  to 
be  named  by  the  plaintiff  was  a  liberal  one,  no  doubt,  but  it  did  not 
render  the  contract  enforceable  as  it  was  made;   and,  in  an  ac- 
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tion  for  the  specific  performance  of  a  contract,  even  equity  will  not 
compel  a  man  to  make  a  new  contract,  however  favorable  to  him- 
self, in  order  that  it  may  be  specifically  enforced.  A  contract  which, 
as  in  this  case,  is  required  by  the  statute  of  frauds  to  be  in  writing, 
must  be  all  in  writing,  in  order  to  be  valid;  and,  in  order  to  be 
specifically  enforced,  it  must,  in  the  nature  of  things,  be  certain 
and  definite  in  all  its  material  provisions.  Bailey  v.  Ogden,  3  Johns. 
399;  Abeel  v.  RadclifP,  13  Johns.  297;  Wright  v.  Weeks,  25  N.  Y. 
153;  Buckmaster  v.  Thompson,  36  N,  Y.  558;  Brown  v.  Railroad  CJo., 
44  N.  Y.  79;  Stanton  v.  Miller,  58  N.  Y.  192;  Drake  v.  Seaman,  97 
N.  Y.  230,  27  Hun,  63.  For  failure  to  comply  with  these  weD-nigh 
elementaiy  rules,  we  regard  the  contract  in  this  case  as  neithor 
entitling  the  defendant  Huntington  to  the  affirmative  relief  asked 
for  in  his  answer,  nor  as  constituting  any  defense  to  the  cause  of 
action  set  out  in  the  complaint.  The  judgment  appeale<l  from 
should  therefore  be  aflftrmed.  Judgment  of  the  county  court  of 
Niagara  county  affirmed,  with  costs  against  the  defendant  Hunting- 
ton.   All  concur. 


OABiPBBLL    V.    MORGAN. 
(Snpreme  Goturt,  General  Term,  First  Department    April  14,  1893.) 

1.  Dbbd— Estate  Conveyed. 

An  instrument  reciting  that,  in  consideration  of  certain  services  rendered 
by  M.,  "I  do  give,  bequeath,  and  convey"  to  M.  certain  premises,  "to  have 
and  to  hold  for  her  own  personal  use,  and  to  dispose  of  in  such  manner 
and  time  as  she  may  please,"  carries  the  fee;  the  words  "give  and  be- 
queath" being  surplusage,  and  not  affecting  the  validity  of  the  instrument 
as  a  conveyance,  which  is  a  deed,  and  not  a  will. 

S.  Same— Dbsobiftion. 

The  description  of  the  subject  of  the  grant  as  "the  house  and  lot  of 
groxmd  which  we  [the  grantor  and  grantee]  now  occupy,"  reference  t>eing 
made  to  an  accompanying  deed  for  a  foU  description,  is  sufftciently  definite 
to  convey  the  property  as  against  the  grantor  and  his  heirs. 

8.  Same— Dblivebt. 

Delivery  of  the  deed  to  a  third  person,  under  the  provisions  of  the  deed 
that  it  should  not  come  into  force  until  after  the  grantor*s  death,  and  that 
such  third  person  should  be  custodian  thereof;  and  see  that  its  provisions 
were  compUed  with,  is  sufficient 

Case  submitted  on  agreed  statement. 

CJontroversy  between  Mary  Ann  Campbell  and  William  Morgan, 
submitted  on  an  agreed  statement  of  facts  pursuant  to  section  1279, 
Code  Civil  Proc    Judgment  for  Mrs.  Campbell. 

On  the  30th  day  of  November,  1850,  William  Jarvis  and  Ekinlce  B.,  his  wife, 
conveyed  to  Peter  Broadfoot,  by  a  warranty  deed  dated  that  day,  and  re- 
corded December  30,  1850,  in  the  clerk's  office  of  the  county  of  Westchester, 
in  Book  155  of  Deeds,  page  298,  the  fee  of  a  lot  of  land  in  the  then  town  of 
West  Farms,  117  feet  and  8  inches  long  by  100  feet  in  width.  The  grantee  en- 
tered into  possession  of  the  lot,  resided  thereon  November  24,  1880,  and  con- 
tinued to  reside  thereon  until  his  death.  He  never  parted  with  the  title, 
or  any  interest  therein,  until  the  execution  of  the  instrmnent  dated  Novem- 
ber 24,  1880.  He  died  intestate  April  16,  1881,  leaving  no  descendants,  but 
leaving  several  coUateral  relatives  entitled  to  inherit  any  realty  of  which  he 
died  seised.    Mary  Ann  CampbeU  was  bom  March  18,  1847,  and  in  1863  sho 
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was  adopted  by  Peter  Broadf oot,  and  thereafter,  and  imtn  her  intermaniage 
with  James  W.  Campbell  on  the  30th  of  AprQ  1891,  was  called  Mary  Ann 
Broadfoot.  The  adoption  was  not  In  the  mode  provided  by  the  statntes  of 
this  state,  but  she  lived  In  the  family  with  Peter  Broadfoot  nntO  his  death, 
and  was  treated  as  an  adopted  chUd-  July  11,  1866,  the  wife  of  Peter  Broad- 
foot died,  and  thereafter  and  until  his  death  the  adopted  child  lived  with  and 
cared  for  him,  acting  as  his  housekeeper  and  nurse,  until  his  death.  Novem- 
ber 24,  1880,  Broadfoot  signed,  sealed,  and  December  7,  1880,  acknowledged, 
and  deUvered  to  Andrew  Milligan,  an  inl^trument  of  which  the  following  Is 
a  copy: 

"Broadway,  Twenty-Fourth  Ward,  New  York  City,  Nov.  24th,  1880. 

'This  document  setteth  forth  that  I,  Peter  Broadfoot,  in  my  seventy-seventii 
year,  of  sound  mind  and  memory,  do,  Ixi  consideration  of  the  fact  that  my 
adopted  daughter,  Mary  Ann  Broadfoot,  has,  since  the  death  of  my  beloved 
wife,  been  my  housekeeper,  and  been  most  devoted  and  seU^-sacrlficiug  in 
her  efforts  to  minister  to  ray  wants  and  comfort,  and  by  her  uniform  kind- 
ness and  companionship  has  done  much  to  make  my  life  pleasant  and  enjoy- 
aS)le;  and  also  in  consideration  of  the  faot  that  were  she  so  minded  she 
oould,  in  law  and  equity,  claim  in  compensation  for  her  services  to  me  from 
the  year  1866  until  the  present  time:  Therefore,  for  these  and  other  reasons, 
I  do  give,  bequeath,  and  convey  to  my  adopted  daughter,  the  said  Mary  Ann 
Broadfoot,  the  house  and  lot  of  ground  which  we  now  occupy,  together  with 
the  entire  premises,  and  all  the  real  and  personal  property  of  every  kind  and 
name,  to  have  and  to  hold  for  her  own  personal  use,  and  to  dispose  of  in 
such  manner  and  time  as  she  may  please.  A  full  description  of  the  property 
herein  conveyed  will  be  found  In  the  deeds  accompanying  this  document,  (ex- 
cept the  personal,)  which  are  signed  and  sealed  in  one  package.  And  be  it 
known  and  understood  that  this  conveyance  does  not  come  into  force  until 
after  my  death  and  funeral,  and  that  the  package  be  not  opened,  or  this  docv 
ument  put  on  record,  before  my  funeral  has  taken  place.  I  hereby  appoint  my 
friend  Andrew  Miliigan,  of  82  Third  Ave.,  New  York  (dty,  to  be  the  custodian 
of  these  papers,  and  see  that  their  provisions  are  duly  complied  with.  Given 
xmder  my  seal  and  signature  this  24th  day  of  November,  18S0. 

"Peter  Broadfoot    [L.  a] 

"Witnesses:  Andrew  Biilligan,  82  3rd  Ave.    [Seal.] 

"State  of  New  York,  City  and  County  of  New  York— ss.:  On  this  seventh 
day  of  December,  in  the  year  one  thousand  eight  hundred  and  eighty,  before 
me  personally  came  Peter  Broadfoot,  to  me  known,  and  known  to  me  to  be 
the  individual  described  In  and  who  executed  the  foregoing  instrument,  and 
acknowledged  that  he  executed  the  same. 

"Wm.  H.  BlWet, 

••Notary  Public,  (No.  1.)  Caty  and  County  of  New  York,  3rd  Ave.,  Cor.  9th  Sf 

When  this  instnunent  was  executed,  it  and  the  deed  from  Jarvis  to  Broad- 
foot were  sealed  In  an  envelope,  and  delivered  to  MilUgan,  with  directions  to 
deliver  them  to  his  adopted  daughter  after  his  funeral,  which  was  done,  and 
since  which  time  she  has  remained  in  the  peaceable  possession  of  the  lot, 
cUiiming  title  thereto  in  fee  simple  under  the  foregoing  instrument,  which 
was  recorded  May  3,  1881,  in  the  office  of  the  register  of  the  city  and  county 
of  New  York,  in  Book  1504  of  Deeds,  at  page  3^.  December  29,  1892,  the 
parties  to  this  submission  entered  Into  a  written  executory  contract,  by  whi<^ 
Mary  Ann  Campbell  agreed  to  sell,  and  William  Morgan  agreed  to  pnrcliase, 
the  premises  described  In  said  deed  for  $5,000.  One  hundred  dollars  of  the 
purchase  price  was  paid  on  the  execution  of  the  contract,  and  the  remain- 
der was  agreed  to  be  paid  on  the  13th  day  of  January,  1893,  when  Mary  Ann 
Campbell  was  to  convey  an  unincumbered  estate  in  fee  simple  in  the  premises 
to  Morgan.  Between  December  29,  1892,  and  January  13,  1893,  Morgan  neo- 
essarlly  expended  $94.25  for  an  examination  of  the  title,  which  was  reported 
to  be  defective,  and  on  that  ground  he  refused  to  take  the  deed  tendered. 

Argued  before  VAJST  BEUNT,  P.  J^  and  O'BEIEN  and  POMETT, 
JJ. 
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James  R  Marvin,  for  plaintiff. 
G.  De  Witt  Clocke,  for  defendant. 

FOLLETT,  J.  The  question  submitted  is  whether  the  instru- 
ment above  set  forth  conveyed  the  premises  in  fee  simple  to  Mary 
Ann  Campbell.  If  the  question  is  answered  in  the  afftrmative,  judg- 
ment is  to  be  rendered  in  her  favor,  that  Morgan  specifically  per- 
form his  contract;  but,  if  it  is  answered  in  the  negative,  judg- 
ment is  to  be  rendered  in  his  favor,  against  Mrs.  Campbell,  for 
f  194.25,  and  interest  thereon  from  January  13,  1893.  The  instru- 
ment was  executed  by  the  owner  of  the  fee  of  the  subject  of  the 
grant,  a  definite  grantee  is  named,  and  the  instrument  has  suffi- 
cient parties  to  constitute  a  legal  conyeyance.  The  consideration 
recited  is  a  valuable  one,  and  sufOicient  to  support  a  grant.  The. 
instrument  contains  sufficient  words  of  conveyance: 

**I  do  give,  bequeath,  and  convey  to  my  adopted  daughter,  *  *  *  to  have 
and  to  hold  for  her  own  personal  use,  and  to  dispose  of  in  such  manner  and 
time  as  she  may  please." 

This  language  carried  the  fee  to  the  grantee  named.  The  words 
^'give  and  bequeath"  are  surplusage,  and  do  not  affect  the  validity 
of  the  instrument  as  a  conveyance,  which  is  a  deed,  and  not  a  will. 
The  subject  of  the  grant  is  described  as  follows: 

'*The  house  and  lot  of  ground  which  we  [the  grantor  and  grantee]  now  oo- 
tupy,  together  with  the  entire  premises,  au.i  all  the  real  and  personal  prop- 
erty of  every  kind  and  name,  to  have  and  to  hold  for  her  own  pergonal  use, 
and  to  dispose  of  in  such  manner  and  time  as  she  may  please.  A  fall  de- 
scription of  the  property  herein  conveyed  will  be  found  in  the  deeds  accom- 
panying this  document,  (except  the  personal,)  which  are  signed  and  sealed  in 
one  package." 

This  description  is  suflftciently  definite  to  convey  the  title  to  the  lot 
in  question,  as  against  the  grantor  and  his  heirs.    Jackson  y.  De 
Lancey,  11  Johns.  365,  aflftrmed  13  Johns.  535;  Jackson  v.  Delancey, 
4  Oow.  427-432;  Pond  v.  Bergh,  10  Paige,  140, 156;  Thayer  v.  Fenton, 
22  N.  Y.  Wkly.  Dig.  85;  Scully  v.  Sanders,  44  N.  Y.  Super.  Ct.  89 
Wilson  V.  Boyce,  92  U.  S.  320;  Prettyman  v.  Waston,  34  HI.  175 
Bird  V.  Bird,  40  Me.  398;  Harmon  v.  James,  7  Smedes  &  M.  Ill 
Whitney  v.  Buckman,  13  Cal.  536;  De  Leon  v.  Higuera,  18  Cal.  483 
Dyne  v.  Nutley,  14  0.  B.  122;  1  Dart.  Vend.  &  P.  (6th  Ed.)  602;  3 
Washb.  Real  Prop.  (4th  Ed.)  399;  1  Jones,  Mortg.  §§  65,  66. 

The  delivery  was  sufficient  to  vest  the  title  in  the  grantee. 
Hathaway  v.  Payne,  34  N.  Y.  92.  In  the  case  last  cited  a  deed  was 
executed  upon  the  stipulation  "that  the  said  deed  shall  not  be  de- 
livered to  Gideon  R.  [the  grantee]  during  the  life  of  Gideon  [the 
grantor]  and  his  wife,  or  either  of  them,  but  shall  remain  in  the 
possession  of  Edward  Herrendeen,  of  Farmington,  or  his  executors, 
administratora,  or  assigns,  to  be  delivered  to  the  said  Gideon  R. 
Payne,  his  executors,  administrators,  or  assigns,  immediately  after 
the  decease  of  said  Gideon  Payne  and  Phebe,  his  wife,  as  a  good 
and  yaiid  conveyance  of  all  the  lands  therein  contained."  The  deed 
was  executed  in  November,  1839.  The  grantor  died  November  23, 
1848.    His  wife,  Phebe,  died  April  3,  1854.    The  grantor  left  a 
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last  will,  by  which  he  empowered  his  executors  to  ''convey  the  real 
estate  of  which  he  should  die  seised."  The  executors,  on  the  22d  of 
June,  1854,  after  the  death  of  Phebe,  granted  the  land  described  in 
the  deed  of  November  25, 1889,  to  one  Hathaway,  who  brought  tres 
pass  against  Gideon  R  Payne.  A  judgment  was  recovered  by  the 
plaintiff  at  circuit,  and  affirmed  by  the  general  term,  but  was  re- 
versed by  the  court  of  appeals,  where  it  was  held  that  the  delivery 
by  Herrendeen  to  Gideon  R.  Payne,  after  the  death  of  the  grantor 
and  his  wife,  vested  the  title  in  the  defendant  See^  also,  Nottbecker 
V.  Wilks,  4  Abb.  Pr.  315;  Grymes  v.  Hone,  49  N.  Y.  17-22;  Hunter 
V.  Hunter,  17  Barb.  25;  Grain  v.  Wright,  36  Hun,  74,  affirmed  114 
N.  Y.  307,  21 N.  E.  Rep.  401 ;  3  Washb.  Real  Prop.  (4th  Ed.)  301.  Tbe 
question  submitted  must  be  answered  in  the  affirmative,  and  we 
hold  that  Mary  Ann  Campbell  held  the  absolute  fee  of  the  land  at 
the  time  she  entered  into  the  contract  with  Morgan,  who  must 
specifically  perform  his  contract. 

VAN  BRUNT,  P.  J.  I  concur.  That  a  deed  may  be  delivered 
by  a  grantor  to  a  stranger,  to  be  delivered  to  grantee  after  death 
of  grantor,  such  second  delivery  relating  back  to  the  first  delivery, 
seems  to  have  been  long  settled.  Ruggles  v.  Lawson,  13  Jdins.  284; 
Hatch  V.  Hatch,  9  Mass.  307;  Shep.  Touch,  marg.  ppi  68;  69;  2 
Washb.  Real  Prop.  marg.  p.  686. 

O'BRIEN,  J^  ooncuiB. 


LORD  V.  LORD. 

(Sapreme  Ck>art,  General  Term,  First  Department     April  14^  1883.) 

Husband  and  Wife— Articleb  op  Separation— Who  Mat  Sue. 

A  contract  between  husband,  his  wife  and  a  trustee,  whereby  the  hus- 
band agrees  to  pay  the  trustee  a  spccifled  ^iim  annually  for  the  support 
of  the  wife,  and  the  trustee  agrees  to  indemnify  the  husband  against  the 
debts  of  the  wife,  cannot  be  enforced  at  the  suit  of  the  wife  alone,  to  the 
absence  of  a  showing  that  the  trustee  has  refused  to  sue,  since  the  oore- 
nant  is  to  pay,  not  to  the  wife,  but  to  the  trustee,  who  is  the  trustee  of 
an  express  trust,  within  the  meaning  of  Code  CivU  Proo.  §  44d,  eoabliii^ 
him  to  sue  in  his  own  name. 

Appeal  from  si)ecial  term,  New  York  county. 

Action  by  Eliza  J.  Lord  against  Charles  W.  Lord  to  recover  a 
sum  of  money  alleged  to  be  due  on  a  contract  of  separation  entered 
into  between  the  parties,  husband  and  wife,  and  a  trustee.  Prom 
an  interlocutory  judgment  overruling  defendant's  demurrer  to  the 
complaint,  defendant  appeals.    Eeversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  INGRA- 
HAM,  JJ. 

Booraem,  Hamilton  &  Beckett,  (Louis  Y.  Booraem,  of  oonnselj  for 
appellant 
Wm.  Ives  Washburn,  for  respondent. 
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INGRATTAM,  J.  This  action  is  brought  to  enforce  a  covenant 
contained  in  an  instrument  made  between  the  parties  to  this  action 
and  one  Aziriah  Everett,  as  trustee  for  the  said  Eliza  J.  Lord,  by 
which  the  parties  to  this  action,  who  were  husband  and  wife,  agreed 
to  live  separate  and  apart  from  each  other,  and  whereby  the  defend- 
ant agreed  to  pay  to  the  said  Everett,  "for  and  towards  the  better 
support  and  maintenance  of  his  said  wife,  [the  plaintiff,]  the  sum 
of  $800  per  annum  for  the  term  of  her  natural  life."  The  said 
agreement  also  contains  the  usual  covenant  on  the  part  of  the  said 
trustee  to  indemnify  and  hold  the  defendant  harmless  of  and  from 
aU  debts  of  his  said  wife  now  contracted  or  thereafter  contracted 
by  her,  and  the  said  trustee  agrees  to  repay  to  the  defendant,  on 
demand,  any  sum  that  he  may  be  compelled  to  pay  for  such  debt  or 
debts.  There  is  no  allegation  that  the  plaintiff  has  requested  the 
trustee  to  sue  to  enforce  the  said  covenant,  and  the  said  trustee  is 
not  a  party  to  the  action.  The  contract  sought  to  be  enforced  in 
this  action  contains  no  covenant  on  the  part  of  the  defendant  to 
make  any  payment  to  the  plaintiff.  The  only  covenant  as  to  the 
payment  of  any  money  is  that  the  party  of  the  first  part  will  make 
the  payment  before  stated  to  Everett.  We  think  it  clear  that,  in 
the  absence  of  an  express  covenant  to  pay  any  sum  of  money  to  the 
wife,  the  plaintiff  cannot  maintain  an  action  at  law  to  enforce  the 
covenant  to  pay  to  a  third  party  as  trustee  a  sum  of  money  which 
the  husband  covenants  to  pay  to  such  trustee.  The  trustee  has  an 
interest  in  the  enforcement  of  this  covenant,  for  by  the  agree- 
ment he  is  to  indemnify  the  husband  f<H*  any  debts  of  the  wife,  and 
to  repay  to  the  husband  any  amount  that  he  may  be  compelled  to 
pay  for  such  debts.  Under  such  an  agreement  the  person  named  as 
trustee  becomes  a  trustee  of  an  express  trust,  within  the  pro- 
visions of  section  449  of  the  Code,  and  is  thus  entitled  to  maintain 
an  action  to  enforce  the  covenant  The  case  of  Potter  v.  Potter,  8 
Civil  Proc.  R  150,  does  not  apply,  for  there  the  covenant  was  made 
directly  to  the  wUe,  and  when  the  action  was  conmienced  she  had 
ceased  to  be  the  wife  of  the  defendant,  a  decree  of  divorce  having 
been  granted  dissolving  the  marriage.  We  are  not  caUed  upon, 
therefore,  to  express  an  opinion  as  to  whether  that  case  should  be 
followed.  Nor  do  we  wish  to  be  understood  as  holding  that,  in 
case  the  trustee  should  refuse  to  bring  the  action  after  proper  re- 
quest by  plaintiff,  an  action  could  not  be  maintained  by  the  plain- 
tiff, making  the  trustee  a  party,  to  enforce  the  covenant.  This  is 
not  a  case  where  the  contract  was  made  with  one  person  furnishing 
the  consideration  to  pay  to  another,  as  in  Todd  v.  Weber,  95  N.  Y. 
188,  and  cases  there  cited,  for  in  this  case  there  was  not  an  agree- 
ment between  defendant  and  Everett  to  pay  to  plaintiff,  but  an 
agreement  between  plaintiff,  defendant,  and  Everett  that  the  de- 
fendant would  pay  to  Everett  as  trustee.  .  We  think  it  clear,  there- 
fore, that  no  cause  of  action  at  law  exists  in  favor  of  the  plaintiff 
against  the  defendant  to  enforce  this  covenant.  The  judgment 
should  therefore  be  reversed,  and  the  demurrer  sustained,  witli  costs. 
All  concur. 


Digitized  by 


Google 


lOM  VEW   YORK  SUPPLEMENT,  Vol.  22.  [Sup.  Gt 

McOLURE  V.  LEVY. 

(Supreme  Court,  General  Term,  First  Department    April  14,  IflDS.) 

AxBBST  m  Civil  Actionb— Vacating  Ordbb— Evidbncb. 

Where  the  cause  of  arrest  is  identical  with  the  cause  of  action,  the 
order  of  arrest  sheuld  not  be  vacated  unless  it  appear  with  reasonable 
certainty  that  plaintifl  could  not  recover  in  the  action. 

Appeal  from  special  term,  New  York  county. 

Action  by  David  McClure,  as  receiver  of  the  life  Union,  against 
Louis  P.  Levy,  to  recover  funds  of  plaintiff  converted  by  defendant 
On  complaint  and  affidavits  the  special  term  made  an  order  order- 
ing defendant's  arrest,  and,  from  an  order  denying  a  motion  to 
vacate  such  order,  defendant  appeals.    Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  INGRAHAM,  J. 

Browne  &  Sheehan,  (Isaac  L.  Egbert,  of  oounsel,)  for  appellant. 
Herbert  B.  Turner,  for  respondent 

PER  CURIAM.  In  this  action  the  cause  of  arrest  in  identical 
with  the  cause  of  action,  and  the  order  of  arrest  should  not  be  va- 
cated unless  it  appears  with  reasonable  certainty  that  the  plaintiff 
cannot  recover  in  the  action.  From  the  facts  before  the  spedal 
term  it  would  appear  t^t  this  defendant  appropriated  the  fnnds 
of  the  company  for  the  payment  of  notes  of  doubtful  validity,  which 
were  not  negotiable  in  their  character,  and  the  money  was  paid 
out  of  a  fund  which  was  pledged  to  the  certificate  holders,  and  not 
to  be  applied  to  the  general  uses  of  the  corporation.  To  entitle 
the  plaintifl  to  recover  in  the  action  at  all  it  is  necessary  to  prove 
the  allegations  of  the  complaint,  that  the  defendant  wnmgfollj 
withdrew  from  the  funds  of  the  corporation  the  sum  of  f  10,14L06, 
and  embezzled  and  converted  the  same  to  his  own  use;  and  we 
think  there  was  before  the  court  evidence  tending  to  sustain  that 
allega.tion.  The  order  should,  therefore,  be  affirmed*  with  |10 
costs  and  disbursements. 


WATTR  V.  F.  J.  KALDENBBRG  CO. 

(Supreme  Oourt,  General  Term,  Rist  Department    April  14^  1808.) 

CosTB— Opper  op  Judgment— Continuancb  op  Actiok. 

Code  CivU  Proc.  §  511,  which  permits  the  entry  of  Judgment  hi  plalntUTs 
favor  for  the  part  of  his  claim  admitted  by  answer  to  be  just,  and  wWch 
awards  him  costs  if  he  elects  not  to  continue  the  action  for  the  remainder 
of  the  claim,  does  not  entitle  him  to  costs  on  entering  up  judgment  for  the 
part_  admitted  to  be  due,  where  he  elects  to  continue  the  action  as  to  the 
remainder;  and  on  such  continuance  he  can  recover  costs  only  in  ease  he 
Buccpods  and  recovers  an  amount  which  would  entitle  him  to  costs  had  he 
ori.flfinally  bronpht  his  action  for  the  amount  not  conceded  to  he  due. 
Bradbury  v.  Winterbottom,  13  Hun,  536,  explained. 

Appeal  from  special  term.  New  York  county. 
Action  hf  Charles  O.  Waite  against  the  F.  J.  Kaldenberg  Com- 
pany for  |1,955.88,  alleged  to  be  due  plaintiff  under  a  contract  bj 


Digitized  by 


Google 


Sup.  Ct.]  WAITS  V.  F.  J.  KALDBNBEB6   00.  1007 

which  he  became  defendant's  agont  for  the  sale  of  Its  manufactured 
articles.  The  answer  admitted  an  indebtedness  of  {869.82,  and  an 
ordar  was  entered  that  plaintiff  have  judgment  for  that  sum,  that 
the  action  be  severed,  and  that  plaintiff  have  leave  to  continue  the 
action  as  to  the  remainder.  Plaintiff  accordingly  deoted  to  con- 
tinue. On  entering  up  judgment  the  clerk  taxed  costs  in  plain- 
tiff's favor.  From  an  order  made  at  chambers  denying  defendant's 
motion  to  modify  the  judgment  by  striking  off  the  costs,  defendant 
appeals.    Reversed. 

Argued  before  VAN  BEUNT,  P.  J.,  and  INGRAHAM,  J. 

F.  A.  Thomson,  (James  J.  Allen,  of  counsel,)  for  appellant. 
Douglass  &  Minton,  (John  B.  A.  MuUaly,  of  counsel,)  for  respond- 
ent 

PEB  CURIAM.  Section  Bll  of  the  Code,*  under  the  authority 
of  which  this  judgment  was  entered,  gives  to  the  moving  party  the 
right  to  a  judgment  for  the  x)art  admitted  to  be  due.  No  provision 
is  made  for  an  award  of  costs  to  him  upon  the  entry  of  that  judg- 
ment, unless  he  elects  not  to  continue  the  action  for  the  remainder 
of  the  claim,  in  which  case  he  is  awarded  costs  as  upon  a  final 
judgment  in  any  other  case.  If,  therefore,  he  elects  to  continue 
the  action,  it  seems  to  have  been  the  intention  of  the  legislature  to 
award  him  costs  only  in  case  he  succeeds,  and  recovers  an  amount 
which  would  entitle  him  to  costs  had  he  originally  brought  his 
action  for  the  amount  not  conceded  to  be  due.  The  right  to  this 
judc^ent  depends  upon  this  section  of  the  Code,  and  the  only  judg- 
ment that  the  plaintiff  on  such  an  application  can  recover  is  that 
allowed  by  this  section,  which  does  not  include  costs,  except  upon 
the  condition  that  he  elects  not  to  continue  the  action  for  the 
amount  not  conceded  to  be  due.  The  case  of  Bradbury  v.  Winter- 
bottom,  IB  Hun,  536,  which,  upon  its  face,  may  seem  to  be  in  con- 
flict with  these  views,  however,  is  not,  because  the  judgment  in  that 
case  was  entered  under  an  offer  made  under  section  758  of  the  Code 
of  dvil  Procedure,  and  the  question  there  was  whether  or  not  the 
plaintiff  was  entitled  to  costs  upon  such  offer.  The  order  must 
therefore  be  reversed,  and  motion  granted,  but  without  costs. 

This  section  provides:  "Where  the  answer  of  the  defendant  expressly  or 
by  not  denying  admits  a  part  of  the  plalntlfTs  claim  to  be  Just,  the  court, 
upon  the  plalntlfTs  motion,  may,  In  Its  discretion,  order  that  the  action  be 
severed;  that  a  Judgment  be  entered  for  the  plaintiflC  for  the  part  so  admit- 
ted; and,  if  the  plaintiff  so  elects,  that  the  action  be  continued,  with  like 
effect,  as  to  the  subsequent  proceedhoigs,  as  if  It  had  been  originally  brought 
for  the  remainder  of  the  claim.  The  order  must  prescribe  the  time  and  man- 
ner of  the  plaintiffs  election.  If  the  plaintiff  elects  to  continue  the  action, 
hts  light  to  costs  upon  the  Judgment  Is  the  same  as  if  it  was  taken  in  an 
action  brought  for  only  that  part  of  the  claim.  If  the  plaintiff  does  not  eleot 
to  continue  the  action,  costs  must  be  awarded,  as  upon  final  Judgment  In  any 
other  case.** 
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STAFFORD  ▼.  MORNING  JOURNAL  ASST*. 
(Supreme  Goort,  General  Term,  First  Department     April  14,  1893.) 

L  LiBBL— £yiDENCB  OF  OooD  Characteb. 

In  an  action  for  libel,  wliere  the  complaint  alleges  plaJntiffs  good  cnar- 
acter,  and  defendant  avers  that  it  has  no  knowledge  or  information  suffi- 
cient to  form  a  belief  as  to  such  allegation,  the  admissi<xi  of  evidence  as 
to  plaintUTs  good  character  is  not  reversible  error,  though  the  issue  thus 
formed  may  be  immaterial,  since  the  evidouce  is  merely  in  8upi)ort  of  a 
fact  which  the  law  presumes.    Follett,  J.,  dissenting. 

fL  Same— Evidence  Made  Competent  by  Advebse  Partt. 

In  an  action  for  Ubel  by  the  publication  of  an  advertisemoit  inferentlallv 
holding  out  plaintiff's  residence  as  a  house  of  prostitution,  where  d^endant 
has  sought  to  overcome  plaintiCrs  testimony  as  to  her  annoyances  by 
showing  that  she  thereafter  continued  to  reside  at  the  place  mentioned  In 
the  advertisement,  evidence  by  plaintiff,  on  her  redirect  examination,  as 
to  her  mother's  efforts  to  remove  therefrom,  and  as  to  her  sist^s  sickness, 
which  delayed  such  removal,  is  proper,  though  neither  the  mother  nor 
sister  is  a  ^party  to  the  action. 

S.  Same— Advertisement. 

To  determine  whether  an  advertisement  published  in  a  newspaper  Is 
libelous,  it  is  proper  to  read  in  evidence  the  entire  column  of  the  paper 
wherein  it  was  published,  and  thus  show  its  situation  and  surroundtngB. 

4.  Same—Evidence. 

Where  the  defense  is  that  the  article  was  published  in  good  faith  as  an 
advertisement,  in  the  belief  that  it  was  authorized  by  plaintiff,  evidence  is 
properly  admitted  to  show  that  defendant's  manager  had  refused  to  ex- 
clude slmila^.*  advertisements,  and  had  charged  a  higher  rate  for  this 
dass  of  advertisements  than  for  other  kinds. 

5  Same. 

Evidence  as  to  letters  of  an  insulting  character,  and  of  untimely  visits 
by  men  in  the  nighttime,  is  competent  to  show  in  what  sense  the  publica- 
tion was  understood,  though  no  spedal  damage  on  this  ground  is  alleged 
in  the  complaint. 

8.  Samb— Libel  fbh  Se. 

The  following  publication,  inserted  in  a  newspaper  as  an  advertisement, 
followed  by  the  street  address,  in  a  column  headed  "Astrology,"  is  libelous 
per  se:  "Le  Huray  Sisters;  Blanche,  Stella,  and  Allien.  Just  from  Paris. 
Massage,  French  style.  Love  secrets.  How  to  get  a  husband.  Indoee 
stamp.    Valuable  Information  for  ladies  by  aid  of  cards."  * 

7.  Same— Evidence. 

Where  it  appears  that  the  advertisement  was  procured  to  be  inserted  in 
defendant's  newspaper  by  plaintiff's  brother-in-law,  evidence  that  nine 
months  thereafter  he  had  been  adjudged  a  lunatic  is  competent  to  show 
the  reason  for  plaintiff's  failure  to  produce  him  as  a  witness,  thou£^  such 
adjudication  is  not  evidence  that  he  was  of  unsound  mind  when  the  ad- 
vertisement was  inserted. 

Appeal  from  special  term,  New  York  county. 

Action  by  Stella  Stafford  against  the  Morning  Journal  Associa- 
tion for  libel.  From  a  judgment  on  a  verdict  in  plaintiffs  favor, 
and  from  an  order  denying  a  motion  for  a  new  trial,  defendant  ap- 
peals.   Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOL- 
LETT, JJ. 

Townsend,  Dyett  &  Einstein,  (B.  F.  Einstein,  of  counsel,)  for  ap^ 
pellant 

Roger  M.  Sherman  and  James  M.  Smith,  for  respondent. 
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OTBRIEN,  J,  The  action  was  Iwrouglit  to  recover  damages  for 
the  publication  in  the  Morning  Journal  of  an  article  complained  of 
as  libelous,  and  which  reads  as  follows: 

*'Le  Uuray  Sisters;  Blanche,  SteUa,  and  AUien.  Just  from  Paris.  Massage, 
French  style.  Love  secrets.  How  to  get  a  husband.  Inclose  stamp.  Valua- 
ble information  for  ladies  by  aid  of  cards.  Le  Huray  Sisters,  444  2iid  Ave., 
Mount  Vernon.  N.  Y." 

The  defendant  did  not,  in  its  answer  or  on  the  trial,  claim  that 
this  was  in  any  sense  a  privileged  communication,  nor  did  it  at- 
tempt to  justify,  but  set  up  and  proved  in  mitigation  that  the 
matter  was  published  as  an  advertisement  received  from  a  gen- 
eral advertising  agency  in  the  regular  course  of  its  business,  and 
under  the  honest  belief  that  it  was  authorized  by  the  plaintiff; 
that,  when  it  was  informed  by  plaintiJBFs  husband  that  it  was 
unauthorized  by  her,*  it  at  once  offered  to  publish  any  retraction 
or  explanation  or  correction  in  the  columns  of  its  newspaper,  which 
offer  was  declined.  The  trial  resulted  in  a  verdict  for  $10,000, 
and  all  the  questions  presented  uiK)n  this  appeal  relate  to  the 
exceptions  taken  to  the  admission  or  exclusion  of  evidence,  and  to 
requests  to  charge  proposed  by  plaintiff,  and  to  refusals  to  charge 
as  requested  by  defendant.  It  is  not  claimed  that  the  verdict  is  so 
large  as  to  indicate  that  the  jury  were  influenced  by  passion, 
partiality,  prejudice,  or  corruption;  and  having  in  mind  the  rule 
that  damages,  in  cases  of  this  kind,  are  largely  within  the  discretion 
of  the  jury,  and  regard  being  had  to  the  nature  of  the  libel,  we  do 
not  think  that  we  should  disturb  such  verdict  ujwn  the  ground 
that  the  damages  awarded  were  excessive. 

The  first  exception  urged  is  the  permitting  evidence  to  be  given 
of  the  general  reputation  of  the  plaintiff  for  chastity  and  virtue. 
The  complaint  alleged  that  plaintiff  was  of  "good  character  and 
repute,  and  enjoyed  the  respect  of  her  friends  and  acquaintances, 
and  of  the  community.*  The  answer  stated  that  the  defendant  had 
**no  knowledge  or  information  sufficient  to  form  a  belief  as  to  the 
allegations  contained  in  the  flrst  paragraph  of  said  complaint" 
:Notwithstanding  the  issue  thus  presented,  it  is  claimed  that  the 
evidence  given  by  plaintiff  in  support  thereof  should  not  have  been 
received;  that  this,  being  a  superfluous  and  immaterial  aMegation, 
invited  the  denial,  which  was  equally  immaterial,  thus  rendering 
the  issue  itself  immaterial,  with  respect  to  which  the  evidence 
could  not  have  been  received.  We  do  not  regard  it  as  entirely 
clear  that  plaintiff  was  bound  to  rest  upon  the  legal  presumption 
as  to  h^-  good  character,  in  view  of  the  issue  thus  raised,  but  if 
we  assume  that  the  appellant  is  right,  and  that  the  issue  was  a 
superfluous  and  immaterial  one,  no  injury  resulted  to  the  defendant 
from  such  proof,  because,  apart  from  any  testimony,  the  plaintiff 
would  have,  been  entitled  to  have  the  court  charge  that  the  law 
presumed  her  good  character,  in  the  absence  of  any  claim  or  testi- 
mony to  the  contiury,  was  established;  and  we  have  been  re- 
ferpt^d  to  no  case  wherein  a  judgment  has  been  disturbed  in  ad- 
mitting evidence  in  support  of  a  fact  which  the  law  presumed. 

The  next  exception  relates  to  questions  asked  of  plaintiff,  upon 
v.22N.Y.s.no.9— 64 
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her  redirect  examination,  directed  to  eliciting  information  as  to 
whether  or  not  her  mother  had  succeeded  in  getting  rid  of  the 
lease  of  the  house  in  Mt  Vernon,  and  what  diJB&culty  was  exp- 
rienced  in  finding  a  place  for  the  sister.  It  is  true  that  neither 
the  mother  nor  sister  was  a  party  to  this  action;  but,  when  we 
consider  the  justification  afforded  by  the  defendant  for  such  tes- 
timony, we  do  not  think  that  it  can  be  regarded  as  a  violation 
of  the  discretion  vested  in  the  court,  in  extending  somewhat  the 
scope  of  plaintiff's  testimony.  The  defendant  had  indulged  in 
a  cross-examination  which  was  directed  to  discrediting  the  plain- 
tiff's testimony  relevant  to  her  sufferings  from  the  publication^ 
by  showing  that  thereaftar  she  continued  to  reside  at  the  place 
mentioned  in  the  advertisement  We  think  that  the  inference  thus 
sought  to  be  raised  against  the  plaintiff  it  was  proper  to  rebut, 
on  redirect,  by  allowing  plaintiff  to  state  the  efforts  which  her 
mother  had  made  to  remove  therefrom,  and  the  impediments — 
among  other  things,  the  sister's  sickness — ^which  delayed  such  re- 
moval. 

The  third  exception  relates  to  the  introduction  of  the  odunm  in 
the  defendant's  paper  headed  "Astrology,"  and  in  which  column 
the  libelous  advertisement  referring  to  plaintiff  was  published 
This  exception  we  regard  as  untenable;  for  as  said  in  Elingsburj 
V.  Bradstreet  Co.,  116  N.  Y.  215,  22  N.  E.  Eep.  365,  "the  situation 
and  surroundings  of  the  most  innocent  expression  may  make  it 
libelous,  but  they  must  be  distinctly  alleged  and  proved.  The  mere 
position  in  a  newspaper  of  an.  advertisement  apparently  inoffensive, 
but  surrounded  by  suggestive  items,  may  make  it  a  question  for  the 
jury  whether  it  is  libelous  or  not" 

The  next  exceptions  to  be  considered  are  directed  to  evidence  re- 
lating to  the  connection  of  Albert  Pulitzer  with  the  defendant 
Such  evidence  tended  to  show  that  he  was  the  editor  and  manager 
of  its  property  and  assets,  and  was  empowered  to  determine  what 
advertisements  should  go  in  or  stay  out;  that  the  character  of 
advertisements  similar  to  those  published  under  the  head  of  "As- 
trology" was  called  to  his  attention,  and  that  he  refused  to  exclude 
them  from  the  paper;  also,  that  prior  publications,  substantially 
in  the  same  form,  appeared  in  the  ''Astrology"  column,  for  which 
a  higher  rate  was  charged  than  for  other  kinds  of  advertisements. 
Wh(»re,  as. here,  the  question  of  the  good  or  bad  faith  with  which 
a  libelous  article  was  published  was  at  issue,  the  bearing  that  no- 
tice or  knowledge  of  the  character  of  such  advertisement  would 
have  thereon  rendered,  we  think,  such  testimony  competent 

The  next  exception  relates  to  the  excluding  of  certain  questions 
asked  by  defendant  on  recalling  plaintiff,  as  to  what  her  husband 
told  her  as  to  his  object  in  going  to  the  office  of  the  Morning  Jour- 
nal. Considering  the  order  of  proof,  which  is  always  in  the  dis- 
cretion of  the  court,  and  the  absence  of  any  good  argument  ad- 
vanced for  holding  the  plaintiff  bound  by  her  husband's  conduct 
or  by  the  object  which  he  had  in  view  in  visiting  the  oflice  of  the 
defendant,  we  do  not  think  that  the  excluding  of  such  evidence  was 
error. 
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The  next  exceptioiis  relate  to  the  testimony  admitted  of  letters  of 
an  insulting  character  received  by  the  plaintiff,  and  also  of  visits 
made  by  men  in  the  nighttime  to  plaintiff's  residence.  It  is  true 
that  no  special  damage  upon  this  ground  was  alleged  in  the  com- 
plaint; but  we  think  it  was  competent  to  show  in  what  sense 
the  publication  was  understood  by  persons  who,  either  by  send- 
ing letters  or  making  untimely  visits  in  the  night,  annoyed  and 
insulted  the  plaintiff. 

The  defendant,  upon  the  close  of  plaintiff's  case,  moved  to  dis- 
niiss  the  complaint,  and  agaio,  at  the  close  of  all  the  testimony, 
asked  for  a  direction  of  a  verdict  in  its  favor,  upon  the  ground  that 
the  article  was  not  libelous  per  se.  We  think  that  the  denial  of 
both  these  moticTns  was  right,  and,  in  view  of  the  very  satisfactory 
discussion  of  all  the  questions  involved  ui)on  both  motions,  to  be 
found  in  several  recent  cases  in  the  court  of  appeals  upon  the  sub- 
ject of  libel,  we  deem  further  discussion  unnecessary.  Moore  v. 
Francis,  121  N.  Y.  203,  23  N.  E.  Rep.  1127;  Morey  v.  Association, 
123  N.  Y.  211,  25  N.  E.  Bep.  161;  Hughes  v.  Jones,  116  N.  Y.  73, 
22  N.  E.  Rep.  446;  Warner  v.  Publishing  Co.,  132  N.  Y.  181,  30  N. 
EL  Bep.  393. 

In  addition  to  these  exceptions,  which  we  have  thus  briefly 
referred  to,  a  great  number  are  presented  by  the  refusals  to  charge 
as  requested  by  the  defendant,  and  to  exceptions  taken  to  requests 
as  made  by  the  plaintiff.  These  we  have  considered,  and  fail  to 
find  that  any  error  was  committed  in  the  rulings  of  the  trial  judge^ 
who  not  oidy  passed  upon  an  unusual  nmnber  of  requests  pre- 
sented by  defendant,  but,  in  a  fair  and  impartial  charge,  presented 
every  question  in  a  manner  as  favorable  as  defendant  could  legally 
demand. 

The  most  serious  exception  urged  upon  our  attention  is  that 
relatiug  to  the  admissibility  of  the  inquisition  and  adjudication  that 
one  George  H.  Storrs  was  a  lunatic.  It  was  shown  that  this  man, 
who  was  the  husband  of  plaintiff's  sister,  was  responsible  for  the 
insertion  of  the  libelous  advertisement.  His  relation  to  the  plain- 
tiff, had  he  not  been  produced,  would  naturally  have  been  com- 
mented upon  unfavorably;  and  we  do  not  understand  that  the  ap- 
pelant contends  that  it  was  incompetent  to  show  that  at  .the  time 
he  presented  the  advertisement  he  was  a  lunatic,  thus  rebutting 
any  inference  that  it  was  authorized  in  any  way  by  plaintiff. 
Tlie  claim,  as  we  understand  it,  is  that  the  acts  of  Storrs,  given 
in  evidence,  were  prior  to  April,  1890,  while  the  inquisition  and 
adjudication  that  he  was  of  unsound  mind  were  in  January,  1891. 
The  record  shows  that  the  commissioners  to  inquire  as  to  whether 
Storrs  was  of  unsound  mind,  and  with  respect  to  other  matters, 
were  appointed  by  orders  of  this  court  entered  on  July  10  and 
14,  1890,  some  few  months  subsequent  to  the  publication.  It  may 
be  that  such  a  record  is  not  even  presumptive  evidence  that  Storrs 
^was  of  unsound  mind  at  the  time  he  was  guilty  of  the  acts  given 
in  evidence;  but  upon  another  ground,  namely,  to  show  the  reason 
for  the  failure  to  produce  Storrs  as  a  witness  for  plaintiff, 
we  tMnk  it  was  competent.     Upon  examining  the  entire  case,  we 
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fall  to  find  any  error  sufficient  to  justify  our  interfering  with  He 
verdict,  and  are  therefore  of  the  opinion  that  the  judgment  should 
l>e  affirmed,  with  costs. 

VAN  BRUNT,  P.  J.,  concurs. 

FOLLETT,  J.,  (dissenting.)  I  think  this  judgment  is  a  meri- 
torious one,  and  ^ould  like  to  see  it  sustained,  but  am  unable  to 
concur  in  its  affirmance,  for  the  reason  that  I  think  the  court 
erred  in  receiving  evidence  of  the  plaintiff's  good  character,  it  not 
having  been  assailed  by  the  defendant.  Houghtaling  v.  Kilder- 
house,  2  Barb.  149,  affirmed  1  N.  Y.  530;  Pratt  v.  Andrews,  4  N. 
Y.  493;  Pink  v.  Catanich,  51  Cal.  420;  Matthews  v.  Huntley,  9  N. 
H.  146;  1  Whart  Ev.  §  47,  and  cases  there  cited;  1  TayL  Ev. 
<8th  Eng.  Ed.)  §  362.  In  an  action  to  recover  damages  caused  by 
the  publication  of  a  libel,  an  allegation  in  the  complaint  that  the 
plaintiff's  character  is  good,  and  a  denial  thereof  in  the  answer, 
do  not  raise  a  material  issue.  Chapman  v.  Pickersgill,  2  Wils. 
145-147;  1  Chit.  PI.  (16th  Amer.  Ed.)  243;  Moak,  Van.  Santv.  PI. 
:^7,  255;  Townsh.  Sland.  &  L.  (4th  Ed.)  §§  313,  314.  A  plaintiff 
does  not  become  entitled  to  support  by  evidence  an  inmiaterial 
allegation  which  he  has  alleged  in  the  complaint  because  the  de- 
fendant has  chosen  to  deny  it.  The  fli*st  fault  was  the  plaintiff's, 
in  tendering  the  issue.  Murray  v.  Insurance  Co.,  85  N.  Y.  236; 
Pink  V.  Catanich,  supra;  Abb.  Tr.  Brief,  §  734.  I  agree  that  the 
reception  of  evidence  of  certain  facts  which  the  law  presmnes  to 
exist  would  not  be  error.  For  example,  if  the  plaintiff  should  al- 
lege that  the  supreme  court  had  jurisdiction  to  render  a  partic- 
ular judgment,  evidence  that  it  did  have,  though  unnecessary, 
would  not  be  a  sufficient  ground  for  reversing  a  judgment.  And 
so  it  would  be  in  regard  to  many  facts  which  the  law  presumes 
to  exist.  But  this  is  an  action  sounding  in  damages,  which  are 
largely  in  the  discretion  of  the  jury,  and  evidence  that  the  plain- 
tiff's character  was  good  would  tend  to  greatly  increase  them. 
More  than  this,  the  plaintiff  was  a  witness  in  her  own  behalf,  and 
evidence  of  good  character  would  increase  her  credit  with  the 
jury.  The  law  presumes  that  witnesses  are  of  good  character. 
Nevertheless,  it  would  be  error  for  a  party  to  show  that  the  wit- 
nesses which  he  was  about  to  call  were  of  good  character,  or  that 
witnesses  that  he  had  called  were  of  good  character,  unless  they 
had  been  assailed  by  his  adversaiy.  The  judgment  should  be  re- 
versed, and  a  new  trial  granted,  with  costs  to  abide  the  event 


WEAVER  V.  HAVrtiAND. 

(Supreme  Court,  General  Term,  Fifth  Department     April  IS,  1803.) 

1.  Limitation  op  Actions— To  Set  Abidb  FRAm>iTLBNT  Convbtances. 

Code  CivU  Proc.  §  882,  subd.  5»  which  limits  to  six  years  the  period  within 
which  an  equitable  action  on  the  ground  of  fraud,  other  than  for  a  sum 
of  money,  may  be  brought,  applies  to  an  action  brought  by  a  judgment 
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creditor  to  set  aside  a  fraudrdent  Gonveyance  of  his  Judgment  debtor's 
propeity;  and  since  the  creditor's  right  of  action  does  not,  under  the 
express  provision  of  Code  Civil  Proc.  §§  1871,  1872,  accrue  until  the  return 
of  execution  unsatisfied,  the  six-year  period  begins  to  run,  not  from  the 
time  of  the  fniudulent  conveyance,  but  from  the  date  of  recovery  of  Judg- 
ment within  the  state,  nnd  the  return  of  execution  thereon  unsatisfied. 

8.  Appbaij—Rbview— Findings  of  Fact. 

The  general  term  of  the  supreme  court  will  not,  on  appeal,  go  outside  of 
the  findings  of  fact  of  the  special  term  for  the  purpose  of  discovering 
testimony  on  which  to  reverse  the  Judgment,  in  the  al>sence  of  any 
request  to  make  a  finding  based  on  the  testimony  relied  oa  to  work  a 
i-cversal. 

Appeal  from  special  term,  Ontario  county. 

Action  by  William  H.  Weaver  against  William  W.  Haviland,  in 
dividually  and  as  administrator,  etc.,  of  Phoebe  Haviland,  deceased, 
to  recover  certain  funds,  and  to  set  aside  a  conveyance  of  real  es- 
tate transferred  to  defendant  by  the  deceased  in  her  lifetime,  in  al- 
leged fraud  of  her  creditors.  Prom  a  judgment  in  plaintiff's  favor, 
defendant  appeals.    Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS,  MACOMBER,  and 
HAIGHT,  J  J. 

D.  B.  Backenstose,  for  appellant 
George  D.  Beed,  for  respondent. 

HAIGHT,  J.  This  action  was  brought  to  recover  certain  funds 
in  the  hands  of  the  defendant,  and  to  set  aside  a  conveyance  of  real 
estate  on  the  ground  that  the  same  was  made  in  fraud  of  the  rights 
of  creditors.  The  facts  found  by  the  trial  court  are,  in  substance, 
as  follows:  On  the  17th  day  of  September,  1878,  Almond  Haviland 
died,  leaving  a  last  will  and  testament^  in  which  he  bequeathed  all 
of  his  real  and  personal  estate  to  his  wife,  Phoebe  Haviland,  during 
the  term  of  her  natural  life.  The  property  devised  and  bequeathed 
by  him  consisted  of  a  house  and  lot  in  the  village  of  Geneva,  and  a 
certain  mortgage  upon  premises  in  the  state  of  Michigan,  executed 
by  Henry-  S.  Weaver  and  wife.  On  the  31st  day  of  April,  1880, 
Phoebe  Haviland  sold  and  assigned  the  mortgage  to  one  John  D. 
Fish.  At  the  time  of  making  such  sale  she  represented  to  Fish  that 
she  was  tiie  sole  owner  of  the  mortgage,  and,  to  induce  the  purchase 
thereof  by  him,  falsely  and  fraudulently  represented  that  there  was 
due  and  unpaid  upon  it  the  sum  of  f 2,600,  whereas  in  fact  there  was 
due  and  unpaid  the  sum  of  only  f 2,100.  Thereafter  Fish  brought  an 
action  against  her  in  the  state  of  Michigan,  where  the  assignment 
of  the  mortgage  was  made,  to  recover  damages  for  the  false  and 
fraudulent  representations  made  by  her  to  him,  and  upon  the  9th 
day  of  June,  1881,  duly  recovered  a  judgment  therein  for  the  sum 
of  1454.64  damages  and  f50.36  costs.  Thereafter  he  brought 
an  action  against  her  in  this  state  upon  the  judgment  so  recovered 
in  the  state  of  Michigan,  and  on  the  9th  day  of  March,  1886,  recov- 
ered a  judgment,  that  was  entered  in  the  Ontario  county  clerk's  of- 
fice, for  f667.47  damages  and  costs.  An  execution  was  is^ed 
thereon  to  the  sheriff  of  that  county,  it  being  the  county  in  which 
she  resided,  and  the  same  was  returned  wholly  unsatisfied;  and  be- 
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fore  the  eommencement  of  this  action  the  judgment  was  by  Fish, 
with  all  of  his  rights  and  equities  arising  thereon,  duly  assigned  and 
transferred  to  the  plaintiff.  On  the  2d  day  of  June,  1881,  seven 
days  before  the  recovery  of  the  judgment  against  her  in  the  state 
of  Michigan,  she  conveyed  to  the  defendant  all  of  her  interest  in  the 
house  and  lot  devised  to  her  by  her  deceased  husband,  and  truDf- 
f erred  to  him  all  of  the  moneys  received  by  her  from  Fish  upon  the 
transfer  of  said  mortgage,  and  such  conveyance  and  transfer  were 
without  consideration,  and  were  made  with  the  fraudulent  intent 
to  place  the  property  out  of  her  hands,  so  that  the  same  could  not 
be  reached  upon  said  judgment.  The  defendant  did  not  claim  to 
be  the  owner  of  the  mortgage  when  the  same  was  assigned  to  Ush, 
nor  did  he  ever  claim  to  own  the  same  until  after  the  recovery  of 
the  judgment  hereinbefore  specified.  Upon  the  conclusion  of  the 
trial  of  this  action,  and  after  the  parties  had  rested,  the  defend- 
ant's counsel  stated  that  the  plaintiff,  on  the  proofs,  would  be  en- 
titled to  recover  were  it  not  for  the  statute  of  limitations.  The 
trial  court  thereupon  found  as  a  conclusion  of  law  that  six  yean 
had  not  elapsed  since  the  plaintiff's  right  of  action  accrued,  and  or 
dered  judgment  in  favor  of  the  plaintiff  for  the  relief  demanded. 

This  action  was  commenced  on  the  13th  day  of  February,  1892, 
and,  as  we  have  seen,  the  judgment  upon  which  this  action  was 
founded  was  recovered  on  the  9th  day  of  March,  1886,  Six  yeaw, 
therefore,  had  not  elapsed  since  the  recovery  of  that  judgment  and 
the  return  of  the  execution  thereon.  The  right  of  the  plaintiff  to 
maintain  this  action  did  not  accrue  until  after  the  recovery  of  the 
judgment  against  Mrs.  Haviland  in  this  state,  and  the  retuni  of  the 
execution  thereon  unsatisfied.  CJode  Civil  Proc.  §§  1871, 1872.*  ,  Se^ 
tion  380  of  the  Ck)de  provides  that  "the  following  actions  must  be 
commenced  within  the  following  periods  after  the  cause  of  action 
has  accrued."    Section  382,  subd.  5: 

"An  action  to  procure  a  Judgment,  other  than  for  a  snm  of  money,  on  the 
CToraid  of  fraud,  in  a  case  which  on  the  31st  day  of  December,  1846,  was  cog- 
nizable by  the  court  of  chancery.  The  cause  of  action  In  such  a  case  Is  not 
deemed  to  have  accraed  until  the  discovery  by  the  plaintiff,  or  the  person  mi- 
der  whom  he  claims,  of  the  facts  constituting  the  fraud.'* 

These  provisions  must  be  construed  together,  and,  so  construed, 
it  follows  that  the  plaintiff's  cause  of  action  is  not  deemed  to  have 
accrued  until  the  discovery  of  the  fraud  by  him,  or  the  person  under 
whom  he  claims,  and  not  until  after  his  right  to  maintain  the  action 
has  accrued,  by  the  recovery  of  the  judgment  against  Mrs.  Havflaud 
in  this  state,  and  the  return  of  the  execution  thereon  unsatisfied. 
Gates  V.  Andrews,  37  N.  Y.  657;  Eyre  v.  Beebe,  28  How.  Pr.  338. 
The  cause  of  action  herein  is  one  covered  by  the  subdivision  of  the 
section  above  quoted.  The  conclusion  of  the  trial  court  was  there- 
fore correct,  and  should  be  sustained. 

^These  sections  give  the  Judgment  creditor,  on  return  of  the  execution  un- 
satisfied,  the  right  to  maintain  an  action  against  the  Judgment  debtor  and  any 
other  person  to  compel  a  discovery,  and  to  reach  property  fraudulently  COQ- 
Teyed  by  tiie  Judgment  debtor. 
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It  is  contended  that  the  plaintiff,  or  Fish,  hi»  assignor,  had  a  com- 
plete remedy  against  the  defendant  against  which  the  statute  of 
limitations  had  run;  that  at  the  time  the  mortgage  was  transferred 
to  Fish  the  defendant  did  the  entire  business,  and  pei'sonally  re- 
ceived the  money  upon  the  mortgage,  and  that  consequently  an  ac- 
tion could  have  been  maintained  against  him  to  recover  back  the 
amount  of  the  overpayment,  if  any.  The  defendant  has  alleged  in 
his  answer  that  he  was  the  owner  of  the  mortgage  and  entitled  to 
the  proceeds  thereof,  and  that  he  did  aU  of  the  business  in  refer- 
ence to  the  transfer  to  Msh;  but  the  difficulty  with  his  position  is 
that  no  such  facts  are  found  by  the  trial  court,  or  requested  to  beJ 
found,  and  it  is  not  the  practice  of  this  court  on  review  to  go  out- 
side of  the  findings  for  ttie  purpose  of  discovering  testimony  upon 
which  to  reverse  a  judgment  It  is  true  that  the  testimony  of  the 
defendant,' as  taken  before  the  referee  in  supplementary  proceedings 
instituted  upon  the  return  of  the  execution,  tends  to  show  that  he 
personally  transacted  the  business  with  Fish  in  Michigan;  but  this 
we  regard  as  in  conflict  with  the  finding  of  the  trial  court  in  this 
action,  and  also  that  of  the  court  which  rendered  the  Judgment  in 
the  state  of  Michigan.  In  this  action  it  is  found  that,  in  order  to 
induce  the  purchase  of  the  mortgage  by  Fidi,  Phoebe  Haviland 
falsely  and  fraudulently  repreoented  that  there  was  due  and  unpaid 
upon  the  mortgage  the  sum  of  ?2,600,  and  that  she  transferred  to 
the  defendant  the  moneys  received  by  her  upon  the  transfer  of  the 
mortgage,  with  the  intent  to  place  the  same  out  of  her  hands,  so  that 
the  same  could  not  be  reached  upon  the  judgment  then  about  to  be 
recovered  against  her  by  Fish.  In  the  action  brought  in  Michigan 
it  was  alleged  that  the  mortgage  was  purchased  of  her,  and  that 
she  represented  that  there  was  at  that  time  due  the  sum  of  f  2,600, 
and  that  Fish,  the  plaintiff  in  that  action,  relying  on  such  state- 
ment by  her,  paid  to  her  that  sum,  and  took  an  assignment  from  her 
of  the  mortgage;  and  upon  the  trial  these  facts  were  found  true,  as 
appears  from  the  judgment  therein  entered.  It  is  therefore  not  ap- 
parent that  a  cause  of  action  at  law  could  have  been  maintained  by 
Fish  against  the  defendant  immediately  after  the  transfer  of  the 
mortgage  to  Fish.  Certainly,  no  such  action  could  have  been  main- 
tained under  the  findings  of  the  trial  court  as  they  stand;  and  we 
Tvould  not  be  justified,  under  the  practice  or  upon  the  record  before 
us,  in  supplying  findings  of  fact  tiiat  would  show  that  such  an  ac- 
tion could  have  been  maintained.  We  have  not  omitted  a  careful 
examination  of  the  allegations  of  the  complaint.  In  none  of  them 
have  we  found  an  allegation  that  the  defendant  transacted  the  lousi- 
ness with  Fish,  or  that  Fish  paid  the  money  for  the  assignment  of 
the  mortgage  to  him.  The  allegation  that  Phoebe  Haviland  turned 
•over  all  of  the  avails  of  the  mortgage  to  the  defendant  at  the  time  of 
the  assignment  does  not  establish  the  fact  that  Fish  paid  to  him, 
or  knew  that  he  received,  the  money.  The  answer  contains  no  alle- 
gation to  the  effect  that  Fish  had  an  adequate  remedy  at  law  against 
the  defendant  from  the  time  that  the  money  was  paid  over  upon  the 
transfer  of  the  mortgage,  and  that  the  statute  of  limitations  had  run 
thereon  before  this  action  was  commenced.    We  think,  therefore. 
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this  defense  is  not  available  to  the  defendant    Ostrander  v.  Weber, 
114  N.  Y,  95,  21  N.  E.  Rep.  112;  Town  of  Mentz  r.  Cook,  108  N.  Y. 
504, 15  N.  E.  Rep.  541. 
Tbe  judgment  should  be  affirmed,  with  costs.    All  concur. 


BtDGWAY  V.  BACON  et  aL 

(Supreme  Court,  Geneml  Term,  First  Department     April  14,  1893.) 

Raynw  on  Appbal— Defectivb  Record. 

An  appeal  from  an  order  overruling  a  demurrer,  and  from  an  lnte^ 
locutory  judgment  thereon,  cannot  be  considered  wbere  the  record  falls 
to  show  that  they  have  been  entered. 

Appeal  from  special  term,  New  York  county. 

Action  by  Edgar  L.  Bidgway,  as  temporary  administrator  of  the 
estate  of  William  L.  MuUer,  against  Charles  P.  Baoon,  impleaded 
with  others.  From  an  order  of  the  special  term  overruling  a  de- 
murrer to  the  complaint,  and  an  interlocutory  judgment  tiiereon,  de- 
fendant Bacon  appeals.    Cause  stricken  from  calendar. 

Argued  before  VAN  BRXJNT,  P.  J.,  and  O'BRIEN  and  POLLETT, 
JJ. 

Charles  Donohue,  for  appellant 
Sumner  C.  Chandler,  for  resi)ondent 

FOIiLETT,  J.  The  appellant  demurred  to  the  complaint  upon 
two  grounds:  (1)  That  causes  of  action  have  been  improperly 
united;  (2)  that  the  complaint  does  not  state  facts  sufficient  to 
constitute  a  cause  of  action.  The  special  term  ordered  ''that  said 
demurrer  be  overruled,  and  that  plaintiff  have  judgment  there- 
on for  the  relief  demanded  in  the  complaint,  but  with  leave  to  the 
defendant  to  withdraw  his  demurrer,  and  put  in  an  answer  with- 
in twenty  days,  on  payment  of  costs  as  taxed  herein  by  the  clerk 
of  this  court''  This  order  is  dated  October  4,  1892,  but  when 
it  was  entered  does  not  appear.  An  order  cannot  be  appealed  from 
until  after  it  is  entered.  In  re  New  York  Cent  ft  H.  R  R  Co^ 
60  N.  Y.  112.  December  15, 1892,  the  defendant  appealed  "from  the 
order  overruling  the  demurrer,  and  the  interlocutory  judgment  en- 
tered herein  ui)on  the  order  of  Mr.  Justice  Iiigraham  on  the  28th 
day  of  November,  1892,  and  from  each  and  every  part  thereof/' 
No  interlocutory  judsrment  is  contained  in  the  record,  and  the 
only  evidence  that  we  have  that  one  has  been  entered  is  the 
recital  in  the  notice  of  appeal.  This  is  not  sufficient  and  the 
court  cannot  review  a  judgment  not  before  it  An  appeal  does 
not  lie  from  an  order  sustaining  or  overruling  a  demurrer  before 
the  entry  of'  an  interlocutory  judgment  thereon,  and  then  both 
may  be  appealed  from.  Bank  v.  Lynch,  76  N.  Y.  514;  Welch  v. 
Piatt,  32  Hun,  194;  Miller  v.  Shddon,  15  Hun,  220;  Lacustrine  F. 
Co.  V.  Lake  Guano,  etc.,  Co.,  16  Hun,  484;  Gamer  v.  Harmony  Mills, 
45  N.  Y.  Super.  Ct  148;  Baylies,  New  Trials,  50.    Hand  v.  Supe^ 
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▼isorsy  31  Hun,  531,  is  overruled.  The  order  overruling  the  demur- 
rer and  an  interlocutory  judgment  may  have  been  entered,  but,  if 
so,  the  facts  are  not  disclosed  by  the  record,  and  the  api)eal  cannot 
be  heard.  The  case  should  be  stricken  from  the  calendar,  and  leave- 
granted  the  appellant  to  print  new  pai)ers  disclosing  the  true  state 
of  the  record  in  this  action.  No  motion  having  been  made  by  the 
respondent  to  dismiss  the  appeal  or  strike  it  from  the  calendar,  no 
costs  are  allowed.    All  concur. 


KINGS  COLnSTY  BL.  RY.  OO.  v.  COOKS  et  aL 

(Supreme  Court,  Special  Teini,  Kings  Coanty.    March  8,  1893.) 

Ei«iEVATBD  Railroad — Right  to  Support  —  Consent  op  Abutting  Owner; 
Where  defendants,  for  a  vaJuablo  considenition,  consented  to  the  cou^ 
struction  and  opemtion  of  plaintilTs  elevated  railroad  in  the  street  in 
front  of  their  property,  they  wiU  be  enjoined  from  excavating  in  the  street 
so  as  to  interfere  with  the  supports  of  the  raUroad;  and  it  is  immaterial 
whether  defendants  own  the  fee  of  the  street,  or  whether  they  own  merely 
to  the  line  of  the  street 

Action  by  the  Kings  County  Elevated  Bailway  Company  against 
Eliza  J.  Cocks  and  another  to  restrain  defendants  from  ex- 
cavating in  the  street  under  plaintiff's  railroad.  Defendants  demur 
to  the  complaint     Demurrer  overruled. 

Albert  B.  Boardman,  for  plaintiff* 
Charles  H.  Otis,  for  defendants. 

DYKMAN,  J.  This  is  an  issue  of  law  raised  by  a  demurrer  to 
the  plaintiff's  complaint,  npoji  the  ground  that  it  doi^  not  state 
facts  sufficient  to  constitute  a  cause  of  action,  and  the  question 
presented  is  one  of  serious  import  to  the  plaintiff.  If  lie  con- 
tention of  the  defendants  is  sustained,  then  the  plaintiff  holds  its 
structure  by  a  very  attenuated  right,  for  it  will  in  that  event  be 
within  the  power  of  every  property  owner  along  its  line  to  under- 
mine the  supporting  columns  with  impunity,  and  allow  them  to 
subside  and  ruin  the  fabric.  The  complaint  states  that  the  plain- 
tiff is  a  corporation  organized  under  chapter  606  of  the  Laws  of 
1875,  and  that  all  the  steps  requisite  for  that  purjwse  were  tiiken 
prior  to  October  27,  1885;  that  the  route  fixed  by  the  commission- 
ers appointed  by  the  board  of  supervisors  for  the  plaintiff  road  ran> 
through  Fulton  street,  in  front  of  the  property  of  the  defendants 
Eliza  J.  Cocks  and  John  J.  Cocks,  and  prior  to  the  construction^ 
of  its  road  the  plaintiff,  for  a  valuable  consideration,  obtained  the 
unqualified  written  consent  of  Eliza  J.  Cocks,  for  herself  and 
her  son,  John  J.  Cocks,  for  the  construction  and  operation  of  its 
railroad,  with  a  proviso,  however,  that  such  consent  was  not  to^ 
affect  the  question  of  compensation  for  damages;  that  all  nec- 
essary consents  were  obtained  to  authorize  the  construction  and 
operation  of  the  elevated  railway  through  Fulton  street,  and  it 
was  built  and  ready  for  use  in  April,  1888.     In  May,  1892,  the- 
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owners  of  the  property  made  a  contract  with  the  other  defendants 
for  the  erection  of  a  large  building  upon  the  property,  which  con- 
templates the  excavation  of  a  vault  beyond  the  curb  line  of  the 
street  in  front,  and  about  five  feet  and  nine  inches  below  the 
columns  of  the  plaintiff's  road.  Two  of  the  columns  of  the  plain- 
tiff^s  road  were  placed  near  the  curb  line,  on  the  inside  of  the  cart>- 
stone,  in  front  of  the  property  of  Eliza  J.  Cocks  and  her  aon^  in 
relation  to  which  the  consent  was  given. 

The  terms  of  the  consent  are  not  given;  neither  does  the  com- 
plaint state  whether  the  defendants  Cocks  have  any  interest  in 
the  street  beyond  that  of  an  ordinary  abutting  owner.  The  precise 
Jegal  effect  of  the  consent  of  these  owners  cannot^  therefore,  be 
now  determined;  for,  if  these  defendants  owned  the  fee  of  the 
street  where  the  columns  stand,  their  consent  mi^ht  oi)erite  as 
a  grant  of  an  easement,  but,  if  their  ownership  extends  only  out 
to  the  line  of  the  street,  then  their  consent  may  operate  by  way 
of  estoppeL  But  the  consent  must  have  some  le^l  effect.  Either 
it  created  an  easement  in,  and  imposed  a  servitude  upon,  the  land, 
or  it  must  operate  by  way  of  estoppel  against  the  owners.  The 
consent  was  to  the  construction  and  operation  of  the  road,  and 
it  therefore  authorized  the  plantation  of  the  columns  at  appro- 
priate places  for  the  reception  of  the  superstructure,  pnd  every 
other  incidental  act  necessary  to  carry  into  effect  the  intention  of 
the  parties,  in  accordance  with  the  fundamental  principle  of  uni- 
versal applicability  that,  wherever  a  general  power  to  do  a  ihing  is 
given,  every  particular  power  necessary  for  doing  it  is  included. 
The  columns  must  have  both  lateral  and  perpendicular  support, 
and  as  against  the  defendants  the  plaintiff  is  entitled  to  both, 
because  both  are  essential  to  the  enjoyment  of  the  right  conferrwl 
by  the  consent,  and  are  therefore,  in  contemplation  of  law,  included 
in  it  Moreover,  it  is  necessary  that  both  should  be  .mdistiirbed 
and  unlimited.  It  was  to  secure  a  permanent  and  continuous  right 
that  the  plaintiff  obtained  the  consent,  and  paid  therefor;  and  if 
now  it  has  no  greater  rights  than  an  adjoining  owner  to  support, 
and  is  obliged  to  protect  its  columns  whenever  the  defendants  de- 
sire to  excavate  beneath  their  base,  then,  indeed,  is  the  consent  a 
delusion  and  its  procurement  a  folly.  If  now  the  defendants  can 
excavate  at  pleasure,  as  if  no  consent  had  been  given,  and  cause 
the  subsidence  of  the  elevated  structure  with  impunity,  then  tlie 
procui'ement  of  the  consent  was  an  idle  ceremony,  :ind  the  plain- 
tiff paid  its  money  for  naught.  Such  cannot  be  the  case.  Equity 
will  permit  no  such  result  The  consent  must  have  the  full  force 
of  its  signification  and  intention.  Its  design  was  to  confer  the 
right  to  construct  and  operate  the  raih'oad  as  it  is  now  constructed 
and  operated.  My  conclusion  is  that  the  complaint  states  suf- 
ficient facts  to  constitute  a  cause  of  action,  and  the  plaintiff  is 
entitled  to  judgment  upon  the  demurrer,  with  leave  to  the  de- 
fendants to  answer  in  20  days  on  payment  of  |20  costs^ 
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OBOS8  V.   MOORB  et  aL 

(Supreme  Oourt,  Oenci-al  Term,  First  Department     April  14,  1893L) 

1.  Wii,iA--Ck)N8TRUCTioN— -Trusts. 

Testatrix,  after  hSLYing  made  absolute  gifts  of  property.  In  apt  and 
technical  words,  gave  the  residue  of  her  estate  to  her  executor,  'to  be  dis- 
tributed by  him  according  to  the  Instructions  given  him  by  me."  It  was 
not  shown  what  Instructions,  If  any,  were  given.  Hdd,  that  the  language 
negatived  the  Idea  that  the  executor  was  to  take  the  property  as  his  own. 

a.  Same. 

It  also  negatived  the  Idea  that  he  was  vested  with  a  discretion  to  appctot 
the  beneficiary. 

8.  8ame— Validity  of  Trust. 

Testatrix  gave  the  residue  of  her  estate  to  her  executor,  "to  be  dis- 
tributed according  to  the  Instructiona  given  him"  by  her.  The  only  evi- 
dence  of  such  Instructions  was  to  the  effect  that  he  was  to  dispose  of  the 
property  as  he  chose,  so  that  her  brother  and  sisters  oould  get  none  of  it 
Hdd,  that  the  trust  was  void  for  indefinlteness  of  the  beneficiaries. 

4.  Bamb. 

Where  a  testamentary  trust  Is  attacked  as  void  for  Indefinlteness  of  the 
beneficiaries,  it  cannot  be  objected  that  such  a  construction  will  allow  the 
estate  to  go  to  the  next  of  kin,  whereas  the  trust  was  intended  to  be 
created  for  the  purpose  of  preventing  them  from  inheriting  it 

5.  SVIDBNCE— HraRSAT. 

Where  a  will  gives  property  to  the  executor,  'to  be  distributed  accord- 
ing to  Instructions  given  him"  by  the  testator,  testimony  of  a  witness  that 
the  executor  told  him  that  testator  gave  him  certain  instructions  is  Inad- 
missible, as  hearsay. 

Motion  for  new  trial  on  exceptions. 

Action  by  John  L.  Gross  against  William  L.  Moore,  administrator 
with  the  will  annexed  of  Harriet  Gross,  deceased,  and  others,  to  de- 
clare the  residuary  clause  of  the  will  invalid,  and  for  distribution 
of  the  residuary  estate  to  plaintiff  and  others  as  testatrix's  next  of 
kin.  There  was  a  decree  in  accordance  with  the  complaint,  and  the 
defendant  administrator  moves  for  a  new  trial  on  exceptions.  Ex- 
ceptions overruled,  and  motion  denied. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

Cephas  Brainerd,  Jr.,  (Cephas  Brainerd,  of  counsel,)  for  plaintiff. 
H.  Kettell,  for  defendant  Moore. 
Timothy  Davenport,  for  other  defendants. 

O'BRIEN,  J.  By  this  action  it  is  sought  to  Invalidate  the  residu- 
ary clause  in  the  will  of  Harriet  Gross,  deceased,  which  reads  as  fol- 
lows: 

'1  give,  devise,  and  bequeath  unto  ray  executor  hereinafter  named  all  the 
rest,  remainder,  and  residue  of  my  personal  estate,  to  be  distributed  by  him 
aocordlL'g  to  the  Instructions  given  him  bj*  me." 

Upon  the  trial  it  was  not  shown,  either  by  writing  or  by  parol, 
what  these  instructions  were.  The  only  testimony  looking  to  this 
end  was  that  given  by  a  son  of  the  executor,  who  testified  that  his 
father  told  him  "that  he  had  received  instructions  from  Harriet 
Gtoss  to  dispose  of  that  residuary  portion  as  he  pleased,  'only  so 
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that  neither  my  brother  nor  my  sisters  can  get  any  part  of  it."' 
This  evidence  was  objected  to  on  the  grounds  (1)  that  this  witness 
could  not  testify  to  communications  received  by  him  from  his  father, 
the  executor,  as  to  oral  communications  made  by  the  testatrix  to 
the  executor;  (2)  that  parol  declarations  made  by  the  testatrix  as 
to  her  intention  are  not  admissible  in  construing  the  will;  (3)  that 
the  executor,  if  living,  could  not  have  testified  to  such  oral  communi- 
cations, under  section  829  of  the  Code;  and  (4)  that  such  evidence 
was  purely  hearsay. 

We  think  that  the  objection  to  such  evidence  was  valid  ui>on  the 
last  ground  stated,  if  upon  no  other,  but  it  is  not  necessary  to  place 
our  decision  upon  this  ruling,  because,  if  regarded  as  competent  evi- 
dence, and  full  force  and  effect  be  given  to  it,  it  would  not  change 
the  conclusion  to  be  reached;  for  it  will  be  observed  that  no  sug- 
gestion is  made  as  to  who  were  to  be  the  beneficiaries  under  the 
residuary  clause,  the  testimony  being  directed  to  showing  that  the 
testatrix  expressed  a  wish,  and  gave  instructions,  to  exclude  her 
brother  and  sisters,  towards  whom,  it  would  appear,  she  occupied  an 
unfriendly  attitude.  If,  therefore,  the  clause  is  to  be  construed  as 
a  trust,  and  not  as  an  absolute  gift  to  the  executor,  personally,  then 
the  only  trust  suggested  is  one  to  keep  the  property  out  of  the  hands 
of  the  next  of  kin.  That  such  a  trust  is  neither  valid,  nor  within 
those  enumerated  and  permitted  by  statute,  requires  no  discussion. 
As  said  in  HoUand  v.  Alcock,  108  N.  Y.  312, 16  N.  E.  Rep.  305: 

•The  existence  of  a  valid  trust,  capable  of  enforcement,  is  consequently  es- 
sential to  enable  one  claiming  to  hold  as  a  trustee  to  withhold  the  property 
from  the  legal  representatives  of  the  alleged  donor." 

And  upon  the  theory  of  a  trust  it  is  void  for  uncertainty,  because 
no  beneficiaries  are  designated,  nor  is  there  anything  from  which 
the  court  can  determine  who  were  intended  to  be  the  beneficiaries 
of  the  testatrix's  bounty.  In  Tilden  v.  Green,  130  N.  Y.  29,  45,  28 
N.  E.  Rep.  880,  the  court  say: 

*The  remark  of  Judge  Wright  in  Ixjvy  v.  Levy,  33  N.  Y.  107.  that,  if  there 
Is  a  single  postulate  of  the  commcm  law  established  by  an  unbrok^i  line  ot 
decisions,  it  is  that  a  trust  without  n  certain  beneficiary,  who  can  daim  Its 
♦enforcement,  is  void,*  has  been  repeated  and  reiterated  by  recent  deeisfooi 
of  this  court,  (Prichard  v.  Thompson,  85  N.  Y.  76;  Holland  v.  Alcock,  108  N. 
Y.  312,  16  N.  E.  Rep.  305;  Read  v.  WiUiams.  125  N.  Y.  560,  26  N.  E.  Rep.  730:) 
and  the  objection  is  not  obviated  by  the  existence  of  a  power  in  the  trustee 
to  select  a  beneficiary,  unleKs  the  class  of  persons  in  whose  favor  the  power 
may  be  exercised  has  been  designated  by  the  testator  with  such  certaintj 
that  the  court  can  ascertain  who  wen*  the  objects  of  the  power." 

It  is  unnecessary,  however,  to  further  pursue  the  question  of 
whether  this  is  or  is  not  a  trust,  for  we  do  not  think  that  the  appel- 
lant relies  upon  this  ground;  his  contention  being  that  the  execut4>r, 
under  the  bequest,  takes  the  absolute  interest  in  the  property  be* 
queathed.  It  is  insisted  that  the  language  used  gave  to  the  execu- 
tor, in  trust  for  himself,  an  absolute  interest;  that  the  beneficiary 
was  definite  and  certain,  and  he  was  to  do  with  the  property  as  he 
pleased.  That  this  contention  is  unsound,  we  think  is  apjiarent,. 
not  only  from  the  wording  of  the  residuary  clause  itself,  but  by  a 
consideration  of  the  entire  will.    We  think  that  the  language  di- 
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recting  that  the  residuuin  *T)€  distributed  by  him  according  to  the 
instractionfi  given  him  by"  the  testatrix  negatives  the  view  that 
the  executor  was  to  keep  the  property  as  his  own.  It  equally  nega- 
tives the  idea  that  he  was  vested  with  a  discretion  which,  had  it 
been  conferred,  might  have  induced  the  court  to  construe  this  into 
Ji  power  of  appointment.  Apart,  however,  from  this  clause  itself, 
if  resort  be  had  to  the  entire  will  it  will  be  found  that,  when  the 
testatrix  intended  to  make  an  absolute  gift  of  her  property,  she  used 
-apt  and  technical  language  to  express  her  intention.  Thus,  with 
respect  to  the  nine  bequests  given  in  other  portions  of  the  wUl,  she 
adds,  after  designating  the  legatee,  that  he  is  to  take  "absolutely 
and  forever."  In  the  residuary  clause  the  language  used  is  entirely 
4lifferent,  and  is  consistent  only  with  the  view  that  he  was  to  take 
the  property,  not  personally,  and  for  his  own  use,  but  as  executor, 
in  trust  for  distribution  in  such  proportions,  and  to  such  bene- 
ficiaries, as  she,  by  her  instructions  to  him,  had  designated.  Having 
reached  the  conclusion,  therefore,  that  by  the  residuary  clause  a 
beneficial  interest  therein  is  not  given  to  the  executor  personally, 
and  it  being  clear  that  the  trust  attempted  to  be  created  is  void  for 
uncertainty,  the  learned  trial  judge  was  correct  in  his  conclusion 
that  as  to  that  portion  of  the  estate  the  testatrix  died  intestate. 

It  is  suggested  that  the  effect  of  this  construction  is  to  i)ermit 
the  very  persons  to  obtain  a  large  portion  of  her  estate  whom  the 
testatrix  intended  to  exclude.  We  are  not  responsible,  however, 
for  her  failure  to  carry  out  her  verbally  expressed  intention  to  ex- 
clude her  brother  and  sisters,  who  were  her  only  heirs  and  next 
of  kin.  Under  the  law,  these  would  take  proi)erty  which  by  will  had 
not  been  otherwise  disposed  of;  and  as  the  law  requires  a  valid 
disposition  of  one's  property,  in  order  to  prevent  his  heirs  and  next 
of  kin  from  taking,  an  intention  to  exclude  them  cannot  be  rendered 
effectual  where  the  person,  without  having  made  any  disposition  of 
the  property,  with  respect  thereto  dies  intestate.  We  are  of  opin- 
ion, therefore,  that  the  exceptions  should  be  overruled,  and  the  mo- 
tion denied,  with  costs  and  disbursements.    All  concur. 


In  re  BOAKD  OF  STREET  OPENING  AND  IMPROVEMENT  OP  OITY 

OF  NEW   YORK. 

In  re  BAIRD. 

(Supreme  Conrt,  General  Term,  First  Department    April  14,  1893.) 

jOimd— Description  of  Pkopertt—Excbptions. 

A  deed  conveyed  two  lots,  "excepting  therefrom,  however,  so  much  of 
said  lots  as  has  been  taken  for  the  opening  of  127th  street  and  the  widen- 
ing of  M.  street."  A  long  time  prior  to  the  date  of  the  deed,  127th  street 
had  been  laid  out  by  the  commissioners  on  a  map  filed  by  them,  but  pro- 
ceedings to  condemn  the  land  and  actuaUy  appropriate  it  were  not  cxmx- 
menced  until  some  time  after  the  deed.  Hddf  that  those  portions  of  ^the  lots 
over  which  the  street  had  been  laid  out  passed  by  the  deed,  and  the 
grantee  was  entitled  to  the  damages  therefor  on  opening  the  street 

Appeal  from  special  term,  New  York  county. 
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Proceedings  by  the  board  of  street  opening  and  improrement  <rf 
the  city  of  New  York  for  the  opening  of  127th  sti-eet,  from  the 
Boulevard  to  Manhattan  street  An  award  having  been  mad*  for 
land  taken  for  the  street,  James  Baird  petitioned  for  an  order  of 
reference  to  determine  his  title  thereto,  and  for  an  order  iillowing 
him  to  offset  the  same  against  the  assessment  of  benefits  made 
against  him.  The  referee  found  against  x)etitioner,  and  his  report 
was  confirmed.     Petitioner  appeals.     Reversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  INGBAHAM,  J. 

Foley  &  Powell,  for  appellant 
James  A.  Deering,  for  respondents. 

PER  CURIAM.  The  question  presented  here  is  as  to  the  owne^ 
ship  of  an  award  made  in  this  proceeding  to  ojpen  127th  street, 
in  the  city  of  New  York,  from  the  Boulevard  to  Manhattan  street 
Thomas  Lang  was  the  ownei*  in  fee  of  certain  real  estate  in  the 
city  of  New  York,  including  two  lots  of  land,  designated  on  a  mnp 
of  Manhattanville  made  by  Adolphus  Loss  as  lots  Nos.  104  and  106. 
All  his  estate,  both  real  and  personal,  he  devised  to  his  children  bv 
will,  which  was  duly  admitted  to  probate.  The  children  of  said 
Thomas  Lang  having  agreed  to  make  partition  of  all  the  real 
estate  of  which  he  died  seised,  and  to  convey  to  each  their  respective 
shares,  and  having  agreed  that  the  two  lots  in  question  should 
be  conveyed  to  one  olf  the  children,  named  John  Lang,  the  other 
children  executed  a  deed,  dated  the  30th  of  June,  1S7."^,  conveying  to 
him  the  two  lots  in  question  by  the  following  description: 

"AU  those  two  certain  lots  or  parcels  of  ^ound  situate,  lyiu:;,  and  being  at 
Manhattanyille,  and  known  and  distinguished  on  a  map  of  ManhattanTille 
aforesaid  made  by  Adolphus  Loss,  dty  surveyor,  September  15, 1806,  by  the 
numbers  104  (one  hundred  and  four)  and  106  (one  hundred  and  six,)  on  the 
southwesterly  side  of  Manhattan  street,  bounded  northei^er,  in  front,  by  Man- 
hattan street,  southeast  by  lot  number  108,  (one  hundred  and  eight,)  south- 
west, in  the  rear,  by  Blackberry  alley,  and  northwest  by  lot  nunrfber  102,  (one 
hundred  and  two,)  being  the  same  premises  conveyed  to  Thomas  Lang  by 
Joseph  Husson  by  deed  dated  February  1,  1850,  and  recorded  on  the  same 
day  lii  the  office  of  the  register  of  the  city  and  county  of  New  York  in  Lib«»r  (v'^G 
of  Conveyances,  page  457,  excepting  tiierefrom,  however,  so  much  of  said 
lots  as  has  been  taken  for  the  opening  of  One  Hundred  and  Twenty-Sevaith 
street  and  the  widening  of  Manhattan  street" 

John  Lang  and  Annie,  Mb  wife,  by  deed  dated  the  25th  day  of 
January,  1877,  conveyed  the  said  two  lots  by  the  same  description 
to  James  Baird,  the  appellant  herein.  At  the  time  of  these  con- 
veyances a  portion  of  the  lots,  as  shown  xrpon  the  Losh  map,  had 
been  taken  for  the  widening  of  Manhattan  street;  and,  prior  to  the 
time  of  those  deeds,  127th  street,  between  Manhattan  street  and 
the  Boulevard,  was  laid  out  by  the  commissioners  of  streets  and 
roads  on  a  map  filed  by  them  on  the  1st  of  April,  1811,  under  and 
pursuant  to  chapter  115  of  the  Laws  of  1807,  but  no  proceedings  had 
bec^n  taken  to  condemn  the  land  included  in  I27th  street,  or  to 
actually  appropriate  it  for  street  purposes.  Subsequently  this  pro- 
ceeding was  commenced  to  condemn  the  land  included  in  127th 
street,  which  embraced  a  portion  of  these  two  lots  in  question, 
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and  an  award  was  made  to  the  owners  of  sneh  portion  of  these 
tw^o  lots  as  was  included  in  127th  street,  and  the  onier  appealed 
from  gave  to  the  heirs  at  law  of  Thomas  Lang,  the  testator,  the 
award  thus  made. 

The  question  to  be  determined  is  whether,  by  the  deed  from  the 
heirs  at  law  of  Thomas  Lang  to  John  Lang,  the  portion  of  the  two 
lots  in  question  included  within  the  bounds  of  127th  street  was 
excluded  from  that  conveyance.  The  court  below  held  that  it 
was  excluded  from  the  conveyance,  and  remained  vested  in  the  heirs 
at  law  of  Thomas  Lang.  We  think,  however,  that  it  was  not  the 
intention  of  the  parties  to  that  deed  that  any  portion  of  the  two 
lots  Nos.  104  and  106  on  the  Loss  map,  to  which  they  stUl  had 
title,  should  be  excepted  from  the  conveyance;  that  all  that  was 
intended  to  be  excepted  was  those  portions  of  the  lots  to  which  they 
had  lost  title  by  reason  of  the  proceedings  of  the  city  in  actually 
taking  them  for  street  purposes.  The  language  used  clearly  im- 
plies that  the  exception  was  to  relate  only  to  so  much  of  the  lots 
as  had  been,  before  the  execution  of  the  conveyance,  actually  taken 
for  the  opening  of  these  streets,  and  not  to  any  portion  of  the  prop- 
erty which  might  in  the  future  be  taken  for  the  opening  of  the 
streets  in  question.  There  was  nothing  to  show  that  the  grantors 
had  any  intention  to  reserve  these  small  pieces  of  land  that  in  the 
future  would  be  necessary  to  be  taken  for  127th  street.  So  far 
as  appears,  they  owned  no  property  in  the  vicinity  to  which  these 
pieces  of  land  could  be  useful,  and,  in  the  face  of  the  clear  language 
used,  we  fail  to  see  how  any  other  intention  could  be  implied.  The 
order  appealed  from  should  therefore  be  reversed,  and  the  amount 
of  the  award  directed  to  be  paid  to  the  appellant,  with  costs  and 
disbursements  in  the  court  below,  and  f  10  costs  on  this  appeal,  and 
disbursements. 


GLINES  V.  BINGHAMTON  TRUST  CO. 
(Supreme  Oourt,  G«nenil  Term,  First  Department     April  14,  1893.) 

1.  Receivers— Appointment  by  Fikal  Decree— Temporary  RECErvBB. 

Code,  §  713,  Biibd.  1,  provides  that  a  receiver  may  be  appointed  before 
fliuU  judgment  on  the  application  of  a  party  who  has  established  an  ap- 
parent right  to  or  interest  in  the  property,  where  it  is  in  the  possession  of 
an  adverse  party,  and  there  is  danger  that  it  will  be  lost  or  materially  in- 
jured.   Subdivision  2  provides  that  a  receiver  may  be  appointed  "by  or 

'  after  the  final  judgment,  to  carry  the  judgment  into  effect,  or  to  dispose 
of  the  property  according  to  its  direction."  Hdd,  that  the  appointment  of 
a  receiver  by  final  judgment  supersedes  the  action  of  the  same  oourt  in 
appointing  a  receiver  in  the  same  action  before  judgment,  and  the  re- 
ceiver last  appointed  is  entitled  to  the  possession,  and  to  make  disposi- 
tion, of  the  property. 

S.  Same — Iitjuwction. 

An  injimction  restraining  a  receiver,  appointed  by  a  final  judgment,  from 
Interfering  with  a  temporary  receiver,  appointed  before  jud^ent  in  the 
same  action,  is  erroneous. 

Appeal  from  special  term,  New  York  connly. 
Action  by  George  E.  Glines,  as  receiver  of  the  Snpreme  Sitting  of 
the  Order  of  the  Iron  Hall,  against  the  Binghamton  Trust  Com- 
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pany,  as  receiver  of  the  Snpreme  Sitting  of  the  Order  of  the  Iron 
Hall,  impleaded,  and  others,  for  an  injunction  restraining  defend- 
ants from  interfering  with  i)laintiff  as  temporary  receiver.  From 
an  order  granting  a  temporary  injunction,  defendant  the  Bing- 
hamton  Ti-ust  CJoiapanv  appeals.     Reversed. 

Argued  b?fore  VAN  BRUNT,  P.  J.,  and  INGRAETAM,  J. 

Edmund  O'Connor,  (Alfred  Ely,  of  counsel,)  for  appellant  Morse, 
Koones  &  Findlay,  (Howard  H.  Morse  and  George  Norris,  of  coun- 
sel,) for  respondent. 

PER  CURIAM.  By  section  713  of  the  Code,  provision  is  made 
for  the  appointment  of  receivers  before  final  judgment  and  by  the 
final  judgment  Subdivision  1  of  this  section  provides  that  a  re- 
ceiver may  be  appointed  "before  final  judgment,  on  the  application 
of  a  party  who  has  established  an  apparent  right  to  or  interest  in 
the  property,  where  it  is  in  the  possession  of  an  adverse  party,  and 
there  is  danger  that  it  will  be  removed  beyond  the  jurisdiction  of 
the  court,  or  lost,  materially  injured,  or  destroyed."  The  object 
of  tliis  provision  is  cleaily  for  the  preservation  of  the  property  un- 
til the  court,  by  its  final  judgment,  shall  make  such  disposition  of 
it  as  justice  requires,  and  api)oint.  a  receiver  to  carry  its  judgment 
into  effect.  Subdivision  2  of  the  same  section  provides  for  the 
appointment  of  a  receiver  by  final  judgment  That  provision  is  that 
a  receiver  may  be  appointed  *^j  or  after  the  final  judgment,  to  cany 
the  judgment  into  effect,  or  to  dispose  of  the  property  according  te 
its  directions."  It  is  apparent  that  the  appointment  of  the  receiver 
by  the  final  judgment,  to  carry  the  judgment  into  effect  or  to  dispose 
of  the  property,  is  the  exercise  of  a  different  and  distinct  powa-  con- 
ferred upon  the  court  from  that  which  is  given  for  the  purpose  of 
preservation  of  the  property  during  the  i)endency  of  the  action;  and 
the  exercise  of  this  final  power  necessarily  supersedes  action  which 
has  been  merely  temporary  in  its  character,  for  the  preservation,  and 
taken  solely  for  the  protection,  of  the  property  until  such  final  power 
is  exercised.  By  the  final  judgment  in  the  action,  in  Broome  county, 
of  Mosher  v.  Supreme  Sitting  of  Order  of  Iron  Hall,  this  court 
makes  provision  for  the  final  disposition  of  the  property  in  this  state 
of  the  foreign  corporation,  and  appoints  the  Binghamton  Trust 
Company,  the  defendant  herein,  permanent  receiver  of  the  prop- 
erty,  assets,  and  funds  of  the  defendant  within  the  state  of 
New  York,  and  authorizes  and  directs  it  to  collect,  demand^  and 
receive,  and  to  distribute  the  same  among  the  persons  entitled  there- 
to, as  in  said  decree  directed.  This  final  judgment  was  therefore 
the  final  direction  of  the  court  as  to  the  disposition  of  the  property, 
and  the  appointment  of  a  receiver  to  carry  such  final  judgment  into 
effect  seems  to  have  superseded  all  previous  action  taken  for  the 
purpose  of  the  preservation  of  the  property  until  a  judgment  should 
be  entered  by  the  court  for  its  final  distribution,  including  the  ap- 
pointment of  temporary  receivers  to  preserve  the  property.  T\\e 
order  appealed  from  enjoins  the  Binghamton  Trust  Company,  the 
permanent  receiver,  from  performing  the  duties  which  were  imj^sed 
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upon  It  by  the  judgment  appointing  it;  and,  as  it  was  the  duty  of 
the  defendant  to  carry  out  the  provisions  of  such  final  judgment,  the 
order  was  erroneous.  No  question  is  presented  on  this  record  as  to 
a  conflict  of  jurisdiction  between  different  courts,  as  to  which  court 
shall  administer  the  estate,  both  actions  being  in  the  same  court; 
the  only  question  being  a49  to  the  method  by  which  the  court  shall 
protect  and  distribute  this  property.  Therefore  many  of  the  au- 
thorities which  have  been  cited  on  this  appeal  have  no  bearing  upon 
the  question  presented.  We  think  the  order  appealed  from  should 
be  reversed,  with  JIO  costs  and  disbursements,  and  the  motion  for  an 
injunction  denied,  witli  $10  costs,  and  the  temporary  injunctioa 
vacated. 


PEOPLE  ex  reL  DANIELS  v.  ORAWFOKD. 
(Supreme  Covart,  General  Term,  First  Department    April  14,  1893.) 

Mandamus-^Altbrnativb  Writ— Fbtition— AHflWBRiNO  Affidavit. 

A  petition  for  writ  of  mandamus  stated  that  defendant  told  relator  that 
he  had  charge,  in  a  certain  office  in  New  Yorlc,  of  the  transfer  book  of  a 
certain  corporation  of  wldch  relator  is  a  stockholder,  and  if  a  stockholder 
desired  his  stock  transferred,  and  came  to  such  office,  defendant  would 
haye  the  same  transferred;  and  that  relator  then  asked  permission  to  in- 
spect such  book,  and  obtain  a  list  of  stockliolders  of  such  company,  which 
defendant  refused.  Defendant  presented  his  affidavit,  which  stated  that 
such  corporation  was  orepnlzed  and  existing  under  tlie  laws  of  New  Jersey, 
and  had  no  office  in  New  York;  that  he  was  not  its  transfer  agent  in  such 
city;  and  that  it  had  no  transfer  office  or  agent  therein.  Held,  that  it  waa 
error  to  refuse  an  altern:itive  writ 

Api)eal  from  special  term,  New  York  county. 

Petition  of  the  people,  on  the  relation  of  Frank  Daniels,  for  a  writ 
of  mandamus  directed  to  George  Crawford,  an  alleged  officer  of  the 
Enterprise  Mining  Company,  commanding  him  to  exhibit  to  relator 
the  transfer  book  and  list  of  stockholders  of  such  corporation,  in 
which  relatOT  is  a  stockholder.  From  an  order  refusing  an  altema^ 
tive  writ  of  mandamus,  relator  appeals.    Eeversed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  INGRA- 
HAM,  J.I. 

C.  F.  Beach,  Jr.,  for  api)ellant. 
H.  L.  Cole,  for  respondenL 

PER  CURIAM.  Tlie  relator  moved  the  court  below  for  an  order 
that  a  writ  of  mandamus  under  the  seal  of  the  court  issue,  directed 
to  and  commanding  tlie  respondent  to  exhibit  to  the  relator  the 
transfer  book  of  the  Enterprise  Mining  C/ompany,  and  a  list  of  the 
stockliolders  thereof.  Such  application  was  based  upon  a  petition 
that  alleged  that  the  relator  asked  tlie  respondent,  at  the  ollice  of 
the  coi^poration  in  the  city  of  New  York,  if  a  siockholdCT  of  said 
corporation  desired  to  have  his  stock  transferred,  and  came  to  the 
office  of  said  company  at  33  Wall  street,  in  the  city  of  New  York, 
and  requested  of  said  Crawford  that  he  transfer  such  stock,  whether 
said  Crawford  did  not  have  charge  of  the  transfer  book,  and,  con- 
v.22N.Y.8.no.9— 65 
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f ormably  to  the  request  bo  made  of  him,  would  not  have  cmoh  stock 
transferred  on  said  transfer  book  kept  in  said  office;  that  in  an- 
swer to  this  question  said  Crawford  replied  that  he  did  have  charge 
of  the  books  in  said  office,  and  would  have  such  stock  transferred 
therein;  and  that  theivupon  the  said  Crawford  was  requested  to 
allow  the  relator  to  inspect  the  book  in  which  such  transfers  of 
stock  were  made,  in  order  that  he  might  obtain  a  list  of  the  stock- 
holders of  said  Enterprise  Mininsf  (5)mpany,  which  request  said 
Crawford  refused.  In  answer  to  tliis  allepjation  Crawford  presented 
an  affidavit  in  which  he  stated  that  the  corporati<m  was  a  foreip 
corporation,  organized  and  existing  under  the  laws  of  the  state  of 
New  Jersey;  that  it  had  no  office  in  the  city  of  New  York;  that  he 
was  not  its  transfer  agent  in  this  city;  and  that  the  coriX)ratiou  had 
not,  and  never  had,  a  transfer  office  or  transfer  agent  in  tiie  city  of 
New  York;  but  he  did  not  deny  the  conversation  with  the  relator, 
as  alleged  in  the  petition.  We  agree  with  the  court  below  that 
upon  these  aflidavits  the  relator  was  not  entitled  to  a  po-emptorv 
writ  of  mandamus,  as  a  question  of  fact  necessary  to  sustain  Us 
application  was  put  in  issue.  We  think,  however,  that  the  rdator 
was  entitled  to  an  alternative  writ  of  mandamus,  so  that  the  ques- 
tion of  fact  that  is  at  issue  can  be  determined  by  tlie  court  in  the 
way  provided  by  the  Code.  The  order  should  therefore  be  reversed, 
and  an  alternative  writ  granted,  with  JIO  costs  and  disbursements 
of  this  appeal,  to  abide  the  final  determination  of  the  proceeding. 


OILDBEST.BBVB  v.  LESTER  et  al.    (No.  10.) 
(Supreme  0>urt,  General  Term,  First  Department     Aprfl  14,  1898.) 

1.  OORPORATIONB— MiaOONDUCT  OF  OFFICERS— ACTIONS. 

Under  CJode  dril  Proo.  I  1781,  providing  that  an  action  may  be  min- 
takied  against  an  offloer  of  a  ooiporatlon  to  compel  htm  to  pay  to  tiie  oor  ' 
poration  money  which  he  has  acquired  to  himself  by  violation  of  his  dnty« 
and  section  1782,  providing  that  such  action  may  be  brought  by  a  tnutee, 
director,  manager,  or  other  officer  of  the  corporation,  any  one  of  the 
trustees  may  sue. 
X  Bamb. 

Such  action  Ues  whore  the  trustee  aippropriates  properly  of  the  corpour 
tion,  transfem*d  to  him  as  a  creditor  of  the  corporation  hy  rcsohitlons 
carried  by  his  own  rote. 

Appeal  from  si)ecial  term,  New  York  connty. 

Action  by  Henry  A,  Gildersleeve,  as  trustee  of  the  Nejwra  Park 
Land  CJompany,  against  G.  H.  Lester  and  Huberta  S.  Brown  indi- 
vidually and  as  trustees  of  the  Nepera  Park  Land  Ck>mpanj.  From 
a  judgment  for  plaintiff,  defendants  appeal.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BKIEN  and  DJGBA- 
HA]M,  JJ. 

Louis  O.  Waehner,  for  appellants. 
Palmer  &  Boothby,  for  respondent. 

INGRAHAM,  J.  This  action  is  brought  by  plaintiff  as  a  tntttec 
of  the  Nexjera  Park  Land  Company  to  compel  the  defendants  to 
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account  for  their  official  conduct  in  the  management  and  diqKifii- 
tion  of  the  fonds  and  property  of  the  said  corporation  committed 
to  their  charge,  and  to  compel  the  defendant  Lester  to  pay  to  the 
corporation  of  which  he  was  trustee  any  money  and  tlie  value  of 
any  property  which  he  has  acquired  himself,  or  transferred  to 
others,  or  lost  or  wasted  by  a  violation  of  his  duty,  under  sections 
1781  and  1782  of  the  Code.  The  appellants  strenuously  insistied 
upon  this  appeal,  as  they  did  in  the  court  below,  that  the  plaintiff, 
as  trustee,  had  no  power  to  bring  this  action.  The  action  is 
brought  under  section  1781  of  the  Code,  which  provides  that  an 
action  may  be  maintained  against  any  one  or  more  trustees,  direct- 
ors, managers,  or  other  officers  of  the  corporation  to  procure  a 
judgment  compelling  them  to  pay  to  the  corporation  which  they 
represent,  or  to  its  creditors,  any  money  and  the  value  of  any  prop- 
erty which  they  have  acquired  to  themselves,  or  transferred  to 
others,  or  lost  or  wasted  by  the  violation  of  their  duties.  And  by 
section  1782  it  is  provided  that  such  an  action  may  be  brought  by 
a  trustee,  director,  manager,  or  other  officers  of  the  corporation. 
Tn  the  case  of  People  v.  Ballard,  134  N.  Y.  269,  32  N.  E.  Eep. 
54,  the  court  of  appeals  held  that  such  an  action  could  be  main- 
tained by  the  attorney  general  on  behalf  of  the  people  to  compel  a 
trustee  to  account  to  the  corporation;  and  the  same  section  that 
authorizes  an  action  to  be  brought  by  the  attorney  general  on  behalf 
of  the  i)eople  authorizes  it  to  be  brought  by  one  trusteee  or  director 
of  the  corporation-  We  think,  applying  the  principle  determined 
in  that  case,  that  any  one  of  the  directors  can  bring  this  action. 
The  plaintiff  does  not  ask  to  recover  any  judgment,  but  does  ask 
that  a  trustee  be  comx)elled  to  account  to  the  corporation  or  to  its 
creditors  or  stockholders  for  money  or  property  of  the  corporation 
that  such  trustee  has  illegally  diverted  from  the  corporate  purposes. 
The  trustee  is  simply  named  as  an  officer  of  the  company  to  ask 
the  interposition  of  the  court  to  compel  a  defaulting  trustee  to  re- 
store to  the  cori)oration  of  which  he  was  trustee,  property  of  the 
corporation,  which  by  his  breach  of  trust  or  wrongftil  act  has  been 
lost  to  the  corporation.  The  court,  thus  having  jurisdiction  of  the 
subject-matter  of  the  action  and  of  the  parties,  has  power  to  make 
such  judgment  as  was  necessary  to  protect  the  corporation  or  its 
stockholders,  and  for  that  purpose  has,  under  section  1810  of  the 
Code,  power  to  api)oint  a  receiver  of  the  corporation  in  an  action 
brought  under  the  provisions  of  the  sections  before  cited,  and  by 
its  judgment  compel  such  defaulting  trustee  to  account  to  such  re- 
ceiver for  the  property  of  the  corporation  which  he  has  misap- 
propriated or  lost  by  his  breach  of  duty. 

An  examination  of  the  testimony  taken  on  the  trial  of  this  action 
has  satisfied  us  that  the  findings  of  the  court  below  were  all  sus- 
tained by  the  evidence,  and  that  on  the  facts  found  by  the  court 
the  defendants  were  clearly  liable  to  the  corporation.  The  de- 
fendant Lester  was  a  trustee,  and  the  proposition  that  a  trustee 
can  make  no  agreement  for  the  appropriation  of  the  property  of  the 
corporation  of  which  he  is  trustee,  authorized  by  his  own  vote,  that 
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is  valid  as  against  the  corporation,  is  well  settled,  and  does  not 
require  a  citation  of  cases  to  support  it  Here  the  trustee  a^io- 
priated  the  property  of  the  corporation,  and  seeks  to  defeat  the 
action  to  compel  him  to  account  for  such  property  on  the  groond 
that  he  was  a  creditor  of  the  corporation,  and  voted  as  one  of  its 
trastees  to  transfer  the  property  of  the  corporation  to  himsdf  as 
a  creditor  to  pay  the  debt  that  tiie  corporation  owed  tdm,  and  then 
at  a  subsequent  meeting  of  the  directors,  by  his  own  vote,  carried 
a  resolution  to  ratify  such  disxx)8ition  of  the  property.  It  is  too 
clear  for  argument  that  such  resolutions  were  voidable  at  the  in- 
stance of  the  corporation  or  its  creditors.  The  decision  of  this  case 
requires  only  the  application  of  familiar  principles  well  settled, 
and  the  judgment  that  was  made  was  the  necessary  consequence 
of  the  facts  found  by  the  court  below,  and  we  think  the  judgment 
was  in  all  respects  right,  and  should  be  affirmed,  with  costs.  All 
concur. 


OILDEBSLEEVB  ▼.  LESTER    (No.  14.) 

^SuDreme  Court,  Greneral  Term,  First  Department.     April  14,  1893.) 

CosTBiirT  pROCEBDiNGs— Enforcement  or  Judgment. 

Under  Godd  ClvU  Proc  §  1241,  siA)d.  4,  providing  for  the  enforcement  of 
judgments  by  punishment  as  for  contempt  where  the  judgment  requires 
payment  of  money  to  an  officer  of  the  court,  except  where  m<»ey  is  due 
on  a  contract,  contempt  proceedings  are  proper  where,  in  an  action  under 
sections  1781  and  1782  against  a  trustee  of  a  corporation  for  misappropria- 
tion of  its  property,  a  receiver  is  appointed  under  the  provisions  of  section 
1810.  and  a  judgment  rendered  that  the  trustee  pay  to  the  recover  a 
certain  amount. 

Appeal  from  special  term,  New  York  connty. 

Action  by  Henry  A.  Gildersleeve,  as  trustee  of  the  Nepera  Part 
Land  Company  against  G.  H.  Lester  and  Hubert  S.  Brown  indlTidn- 
ally  and  as  trustees  of  the  Nepera  Park  Land  Company.  From  an 
order  adjudging  defendant  Lester  guilty  of  contempt  in  disobeying 
the  judgment  in  favor  of  plaintiff,  said  Lester  appeals.    Affirmed. 

For  opinion  on  appeal  from  judgment,  see  22  N.  Y.  Supp.  1026. 

The  following  opinion  was  rendered  at  special  term  by  PATTER- 
SON, J.: 

The  plaintiff  in  this  cause,  being  one  of  three  trustees  of  the  Nepera  Park 
Land  Company,  sued  his  cotrustees  under  the  permission  given  by  sections 
1781  and  1782  of  the  Codo  of  Civil  Procedure,  to  compel  them  to  restore  to 
the  corporation  certain  moneys  which  they  had  received  belonging  to  it  and 
the  value  of  certain  corporate  property  disposed  of  by  them,  but  which  they 
had  failed  to  turn  over  or  account  for  to  it.  On  the  trial  of  the  action  It  was 
foimd  by  the  court  at  .special  terra  that  the  defendant  Lester  had  cbtainetl 
and  wrongfully  retained  $46,000  of  money  belonging  to  the  cori>oration,  and 
that  the  defendants  Lester  and  BroTvn  were  Jointly  liable  to  the  corporation 
for  $21,500,  which  they  were  required  to  restore.  By  the  terms  of  the  decree 
a  receiver  was  appointed  of  the  property  of  the  corporation,  and  the  defend- 
ants were  thereby  reqidred  to  pay  over  to  sudi  receiver  the  amounts  al>ove 
mciitionod.  The  receiver  has  duly  demanded  payment  of  su(^  amounts^ 
rcfusiil  to  comply  therewith  has  been  shown,  and  this  motion  Is  to  punish  the 
defendants  as  for  a  contempt  in  so  refusing.  The  motion  is  strenuously  re- 
sisted on  the  ground  that  the  court  was  without  Juriadlction.  in  a  case  of  this 
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charaoter,  to  appoint  a  reoelver,  but  I  think  that  objeotion  may  be  disposed 
of  in  a  Yery  few  words.  The  plaintiir  certainly  had  a  ri^ht  to  maintain  the 
suit.  The  stitate  expressly  gave  it  to  hinL  The  court  found  his  allegations 
true,  and  the  defendants  were  adjudged  to  nuike  rostoration  of  the  moneys 
they  had  r**?.eived,  and  of  the  value  of  the  property  they  had  misjippiopriated. 
How  was  such  a  Judgment  to  be  enforced?  Certainly  the  plaintiff  was  not 
nersonally  entitled  to  the  money,  and  it  is  equally  certain  that  it  would  havp 
been  a  mere  futility  to  direct  its  payment  to  the  corporation  of  which  the 
two  defaulting  defendants  had  control,  for  thac  would  be  simply  putting  it 
back  into  their  own  hands.  It  is  diflicult  to  see  what  other  course  could  have 
l>een  pursued  than  that  of  appointing  a  receiver  to  take  possession  of  the 
moneys,  and  to  whom  the  defendants  should  be  required  to  pay  it  He  would 
hold  it  ih&ck  under  the  direction  of  the  court  as  to  its  final  disposition*  and  it 
Is  not  a  practical  question  now,— at  leaet,  one  not  to  be  raised  to  embarrass  the 
enforcement  of  tli«c  decree*— how  the  court  will  ultimately  direct  that  the 
money  shall  be  applied  to  the  uses  of  the  corporation,  or  reach  its  treasury. 
or  be  disposed  of  for  the  benefit  of  its  creditors  or  stockholders.  I  think  the 
terms  of  section  1810  of  the  Code  of  Civil  Procedure  are  broad  enough  to 
confer  the  right  to  appoint  a  receiver,  as  this  action  was  brought  in  one  of 
the  cases  authorized  by  article  2  of  the  title  therein  referred  to,  and  that  it 
was  the  only  way  to  realize  the  money,  as  the  two  trustees,  defendants,  could 
not  be  removed  in  the  action,  nor  otherwise  than  in  a  suit  brought  by  the 
attorney  general.    Section  1811,  Code  Civil  Proc 

But  is  further  claimed  that  process  fcH*  contempt  cannot  issue  against 
these  defendants,  for  the  reason  that  wherever  money  may  1>e  collected  by 
execution  that  method  of  realizing  is  alone  left  open  to  the  party  entitled  to  it 
Section  1241,  Code  Civil  Proc.,  provides  for  the  enforcement  of  Judgments  by 
pimishment  as  for  contempt,  and  enacts  that  it  may  be  done  in  a  case  where 
final  Judgment  cannot  be  enforced  by  execution,  or  where  the  Judgment  re- 
quires the  payment  of  money  into  court  or  to  an  officer  of  the  court,  except 
-where  the  money  is  due  on  a  contract,  express  or  implied,  or  for  nonper- 
formance of  a  contract;  and  it  is  further  provided  that  in  such  a  case,  *if  the 
Judgmenli  is  final,  it  may  be  enforced  as  presented  in  this  section  either 
simultaneously  with  or  before  or  after  the  issuance  of  an  execution  thereon, 
as  the  court  directs."  Here  it  is  clearly  provided  in  most  explicit  terms  that 
where  the  right  to  the  money  resides  in  an  officer  of  the  court,  and  direction 
is  given  to  pay  it  to  him,  the  power  to  enforce  a  decree  awarding  it  is  inde- 
pendent ot  the  issuing  of  an  execution*  if  tlie  court  so  directs.  The  cases 
cited  "by  the  leajned  counsel  for  the  defendants  do  not  quite  meet  this  view 
of  the  case.  Jacquin  v.  Jacquin,  36  Hun,  378,  was  a  case  in  which  defendant 
failed  to  pay,  under  final  decree,  oert*iin  costs,  etc.,  in  a  suit  for  separation. 
It  was  held  contempt  proceedings  could  nat  be  resorted  to,  but,  in  commenting 
on  the  fourth  subdivision  of  section  1241,  the  court  said:  "What  was  probably 
designed  by  this  subdivision  was  to  include  such  Judgments  as  should  be  re- 
covered for  moneys  wrongfully  withheld  from  the  court  or  one  of  its  officers 
by  the  defendant,  which  the  court  itself  would  be  i-equired  to  hold  for  or 
distribute  among  parties  entitled  to  it;"  and  such  I  conceive  to  be  the  naturo 
of  this  case,  and  that  the  moneys  come  into  the  hands  of  the  receiver,  as  the 
officer  of  the  court,  to  be  held  until  the  court  itself,  on  proper  application, 
can  determine  in  what  m;inner  they  are  to  be  disposed  of  for  the  uses  or 
benefit  of  the  corporation.  In  re  Hess,  48  Hun,  586,^  was  one  in  which  an 
assignee  was  not  held  liable  for  contempt  in  not  paying  over  money  to  a  re- 
ceiver after  an  assignment  for  creditors  was  set  aside  as  fraudule^it,  but  the 
effect  of  subdivision  4  of  section  1241  is  not  considered  in  that  case.  Myers 
V.  Becker,  95  N.  Y.  486,  does  not  touch  the  point,  for  it  was  not  a  final  Judgment 
that  was  nought  to  be  enforced.  O'Gara  v.  Kearney,  77  N.  Y.  423,  was  stated 
In  the  opinion  not  to  be  a  case  coming  under  section  1241,  for  the  Judgment, 
when  entered,  would  direct  the  payment  of  the  money,  not  to  the  court 
or  its  officer,  but  to  the  party.  None  of  those  cases  meet  the  direct  and 
primitive  terms  of  subdivision  4,  §  1241.  That  contemplates  and  distinctly 
provides  that  in  certain  cases  where  money  is  to  be  paid  into  the  court  or  into 
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the  hands  of  Its  oflloer,  whether  an  execution  may  issae  or  not,  contempt 
proceedings  may  be  maintained,  and  even  If  In  certain  caaes,  as  Geeiy  t. 
Geery,  63  N.  Y.  252,  an  execution  mi|^t  issue  In  f&vor  of  a  receiver  that  cannot 
nullify  the  express  provision  of  law.  Here  the  judgment  requires  the  pay- 
ment of  money  to  an  officer  of  the  court,  viz.  Its  receiver,  and  a  fallnre  to 
comply  with  a' proper  demand  renders  the  parties  bound  by  the  decree  liable 
for  dlsolHMllence.  If  that  is  not  so,  there  is  no  meaning  in  the  statute  at  alL 
Motion  granted. 

Argued  before  VAN  BBTJNT,  P.  J^  and  O'BBIEN  and  FOLLETT, 
JJ. 

Louis  C.  Waehner,  for  appellant. 

(1)  The  court  had  no  power  to  make  the  order  appealed  from  and  aHiw 
process  as  for  a  contempt.  People  v.  Sheriff,  25  Hun,  587;  Jacqnin  v.  Jacquin. 
:J«  Hun.  378;  O'Gura  v.  Kearney,  77  N.  Y.  423;  Geery  v.  Geery,  63  X.  Y.  252; 
raber  v.  Jack,  ^Sup.)  12  N.  Y.  Supp.  645;  People  v.  Grant,  41  Hun,  351; 
In  re  Radtke,  10  Daly,  IIB. 

(2)  This  case  does  not  fall  within  the  provisions  of  subdivlsicm  4,  fi  1241.  of 
the  Code.  In  re  Hess,  48  Hun,  5S6. 1  N.  Y.  Supp.  811;  Geery  v.  Geery,  63  N.  Y. 
252;  Myers  v.  Becker,  05  N.  Y.  486,  492.  403;  Schulte  v.  Anderson,  48  N.  Y 
Super.  Ct  133. 

Palmer  &  Boothby,  (John  W.  Boothby,  of  connsel,)  for  respondent 

PER  CURIAM.  The  nature  of  the  action,  the  form  of  the  jndg- 
ment,  the  power  of  the  court  to  appoint  a  receiver,  are  all  fully  di»- 
cussed  in  the  opinion  herewith  handed  down  upon  the  appeal  from 
the  judgment.  The  single  question  remaining  is  as  to  the  right  to 
enforce  the  judgment  by  punishment  as  for  a  contempt.  In  dis- 
posing of  this  question  little  need  be  added  to  the  able  opinion  of 
the  judge  from  whose  order  this  appeal  is  taken.  Most  of  the 
cases  cited  by  appellant  as  inclining  to  a  contrary  view  have  been 
cases  under  the  old  Code,  or  where  the  direction  was  in  effect  a 
direction  to  pay  to  a  party  for  his  own  benefit,  in  which  cases  an 
execution  to  enforce  the  judgment  may  be  issued.  We  think  that 
under  the  true  construction  of  subdivision  4  of  section  1241  of  the 
Code  the  right  is  given  to  enforce  the  terms  of  the  judgment  by  pro- 
ceeding as  for  a  contempt.  This  section  disposes,  it  se^ns  to  us,  of 
the  main  argument  made  by  appellant,  that  these  proceedings  can- 
not be  resorted  to  upon  judgments  where  the  act  directed  to  be  per- 
formed requires  the  payment  of  money,  or  where  an  execution  upon 
such  judgment  can  be  issued,  because  by  the  express  terms  of  such 
section  a  judgment  such  as  this,  requiring  the  payment  of  money 
to  Jin  officer  of  the  court,  may  be  enforced  by  contempt  proceed- 
ings, although  an  execution  may  issue,  and  even  simultaneouslr 
with  the  issuing  of  such  execution.  The  only  question  presented 
which,  as  we  have  already  stated,  has  been  disposed  of  on  an  appeal 
from  the  judgment,  is  as  to  whether  the  receiver  appointed  by  the 
judgment  in  this  action  is  an  officer  of  the  court,  within  the  mean- 
ing of  such  subdivision  of  section  1241  of  the  Code.  This,  we 
think,  needs  no  further  discussion  but  a  statement  of  our  conclusion 
that  such  a  receiver  is  clearly  an  officer  of  the  court,  within  the 
meaning  of  that  section.  It  is  true  that  this  section  excepts  cases 
where  money  is  due  upon  contract.    This  action,  however,  was  for 
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a  breach  of  trust  In  wrongfully  misappropriating  property  erf  a  cor- 
poration of  which  the  defendant  was  a  trustee.  The  act  was  grand 
larceny.  Section  541,  Pen.  Code.  A  breach  of  trust  which  arises 
out  of  contractual  relations  is  nevertheless  a  tort  Many  breaches 
of  trust  arise  out  of  the  violation  of  express  or  implied  contracts; 
for  example,  breaches  of  trust  committed  by  agents,  attorneys,  and 
the  like.  The  judgment  in  this  action  was  for  a  tort,  and  the  defend- 
ant is  therefore  liable  to  imprisonment.  We  think,  therefore,  that 
the  judgment  in  this  case  having  required  the  payment  of  money 
to  an  officer  of  the  court,  whether  an  execution  could  or  could  not 
have  been  issued  upon  such  judgment,  it  could  be  enforced  by  con- 
tempt proceedings  under  section  1241  of  the  Code,  and  that  for 
these  reasons,  in  addition  to  those  stated  by  the  judge  at  special 
term,  we  think  the  order  appealed  from  should  be  affirmed,  with 
f  10  costs  and  disbursements. 


JOVA  V.  S0TJTHB3RN  IMP.  00. 

(Supreme  Court,  General  Term,  First  Department.     April  14,  18d3.) 

OcWTBACT— Construction. 

A  contract  recited  that  plaintiff  was  employed  by  a  corporation  as  its 
physician,  from  October  1,  1889,  to  May  1,  1890,  at  |50  per  month,  or,  in 
case  R.  severed  his  connection  with  the  corporation  before  May  1,  1890, 
plaintlfTs  salary  should  be  $125  per  month,  and  to  continue  one  year  from 
May  1,  1890,  or  from  the  date  when  R/s  connection  ceased.  Pl^tiff  was 
paid  $50  per  month  till  May  1,  1890,  and  $125  for  the  month  foUowing. 
B.'s  employment  ceased  the  last  of  April,  1890.  Held,  that  plaintiff  was 
employed  from  October  1,  1889,  to  May  1,  1891,  at  $50  per  month,  tUl  the 
time  when  IL's  employment  ceased,  and  $125  per  month  afterwards. 

Appeal  from  circuit  court  New  York  county. 

Action  by  Andrew  V.  Jova  against  the  Southern  Improyement 
Company  to  recover  for  breach  of  contract.  There  was  judgment 
dismissing  the  complaint,  and  plaintiff  appeals.    Beversed. 

The  following  is  a  copy  of  the  contract  between  the  parties: 

'*It  is  apreod  this  21st  day  of  October,  1889,  between  Andrew  V.  .Tova,  M.  D., 
of  New  York,  of  the  first  part,  and  the  Southern  Improvenent  Company,  a 
oorporatlon  created  and  ezistin^r  under  the  laws  of  the  state  of  New  Jersey, 
of  the  second  part,  that  the  party  of  the  first  part  shaU  furnish  medical  at- 
tendance and  porform  the  duties  of  physician  In  ohar^TO  of  the  Mountain  Parte 
Hotel,  Hot  Springs,  North  Carolina,  commencing  Octob?r  1,  1889.  And  the 
party  of  the  second  part  aprees  to  pay  said  party  of  the  first  part  froiji  the 
date  named,  (October  1,  1889,)  a  snlaiy  of  $50  per  munth.  witli  boai-d. 
lodglrg,  and  washing  at  said  hotel  until  May  1,  1890,  or  in  case  of  tbe  !*(  signa- 
tion  of  Dr.  W.  F.  Ross,  or  his  relinquishment  of  his  contract,  before  May  1. 
1890,  then  the  amoimt  to  be  paid  by  the  party  of  the  second  part  shall  be  one 
hundred  and  twenty-five  dollars  ($125)  per  month,  in  addition  to  board,  etc., 
as  above  stated,  and  to  continue  for  one  year  from  May  1, 1890,  or  from  the 
date  Dr.  Ross  severs  his  connection,  professionally,  with  the  party  of  the 
second  part.  And  the  party  of  the  first  part  agrees  to  report  all  receipts  for 
medical  attendance  and  professional  services  to  the  representatives  of  the 
party  of  *he  second  part,  and  to  tiu-n  over  all  such  receipts  to  said  representa- 
tives every  month.    In  witness  whereof,"  etc 

Ai^ued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  INQRA- 
HAM,  J  J. 
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H.  K  Doherty,  for  appellant. 

Peabody,  Baker  &  Peabody,  for  respondent. 

ENGRAHAM,  J.  The  action  is  brought  to  recover  damages  for 
the  breach  of  a  contract  whereby  plaintiff  claims  to  have  been  em- 
ployed by  the  defendant  nntil  May  1,  1891.  The  complaint  seta 
forth  the  contract  in  fnll;  alleges  that  a  Dr.  Boss,  mentioned  in  the 
contract,  continued  in  the  employ  of  the  defendant  nntil  his  <;on- 
tract  with  the  defendant  terminated  by  limitation,  at  the  end 
of  April,  1890;  that  the  plaintiff  entered  upon  his  employment  un- 
der said  agreement,  and  duly  discharged  all  the  duties  thereof  un- 
til the  end  of  May,  1890,  and  was  paid  for  his  services  up  to  that 
time;  and  that  about  the  end  of  May,  1890,  plaintiff  was,  without 
cause  or  right,  discharged  by  the  defendant.  Upon  the  construc- 
tion of  this  contract  as  claimed  by  plaintiff,  he  was  liable  from  Oc- 
tober 1,  1889,  to  May  1,  1891,  and,  while  the  construction  to  be 
given  to  it  is  not  free  from  doubt,  I  am  of  the  opinion  that  the 
plaintiff  is  right.  By  the  agreement  which  was  dated  the  21st  of 
October,  1889,  the  plaintiff,  tiie  party  of  the  first  part  agreed  to  fur- 
nish medical  attendance,  and  perform  the  duties  of  physician  in 
charge  of  the  Mountain  Park  Hotel,  Hot  Springs,  N.  C,  commenced 
October  1, 1889.  There  is  in  this  covenant,  on  the  i)art  of  the  plain- 
tiff, no  time  fixed  for  the  termination  of  the  employment  Then  fol- 
lows the  covenant  of  the  defendant.  It  is  that  defendant  agrees  to 
pay  to  plaintiff  from  October  1, 1889,  a  salary  of  J50  per  month,  with 
board,  etc.,  at  said  hotel,  until  May  1,  1890,  "or  in  the  case  of  the 
resignation  of  Dr.  Boss,  or  his  relinquishment  of  his  contract  before 
May  1,  1890,  then  the  amount  to  be  paid  by  the  party  of  the  second 
part  shall  be  one  hundred  and  twenty-five  dollars  per  month,  in  addi- 
tion to  board,  etc.,  as  before  stated."  If  the  contract  had  stopped 
here,  it  might  be  held  to  be  an  employment  to  May  1,  1890,  at  $50 
per  month,  or  in  case  of  the  resignation  of,  or  the  relinquishment 
of  his  contract  by.  Dr.  Boss,  the  compensation  was  to  be  f  125  per 
month.  The  contract  then  contains  the  following:  "And  to  con- 
tinue for  one  year  from  May  1,  1890,  or  from  the  day  that  Dr.  Boss 
severs  his  connection  professionally  with  the  party  of  the  second 
part,"  (the  defendant.)  What  is  to  continue  for  one  year?  Evi- 
dently, the  employment  of  the  plaintiff,  and  it  is  this  latter 
clause  of  the  contract  that  contains  the  first  provision  as  to  the 
period  during  which  the  contract  is  to  continue  in  force;  the  pro- 
vision in  the  former  part  of  the  contract,  as  to  the  1st  of  May,  evi- 
dently applying  to  tie  i)eriod  for  which  J50  a  month  was  to  be 
paid.  If  it  had  been  the  intention  of  the  parties  that  the  con- 
tinuance of  the  employment  after  May  1,  1890,  should  be  condi- 
tioned upon  the  resignation  or  retirement  of  Dr.  Boss  prior  to  May 
Ist,  the  provision  that  the  contract  was  to  continue  for  one  year 
from  May  1, 1890,  would  have  been  meaningless. 

Taking  the  whole  contract,  together  with  the  situation  of  the 
parties,  as  alleged  in  the  complaint,  and  the  fact,  as  there  alleged, 
that  Dr.  Boss'  contract  with  the  company  terminated  in  the  latter 
part  of  April,  the  proper  construction  to  be  given  to  the  contract 
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is,  I  think,  that  the  plaintiff  was  to  be  employed  from  October  1, 
1889,  to  May  1,  1891;  that  he  was  to  be  paid  ?50  per  month  until 
Dr.  Eoss'  professional  connection  with  lie  defendant  ceased, — if 
before  May  1st,  by  resignation  or  relinquishment  of  the  then  exist- 
ing contract,  or,  after  May  Ist,  by  the  termination  of  his  contract^ 
and  that  the  amount  to  be  paid  was  to  be  J125  per  month.  And 
this  construction  is  necessary  to  give  effect  to  all  the  provisions  of 
the  contract,  and  is  confirmed  by  the  construction  placed  upon  the 
contract  by  the  defendant  which  appears  by  the  fact  alleged  in 
the  complaint,  and  which  must  on  tiiis  appeal  be  taken  as  true, — 
that  the  plaintiff  continued  in  the  employment  until  the  end  of 
May,  1891,  and  was  paid  for  the  month  of  May  at  the  rate  of  (125 
I)€r  month.  It  foUows  that  the  court  below  erred  in  dismissing 
the  complaint,  and  the  judgment  must  be  reversed,  and  a  new  trifij 
ordered,  with  costs  to  the  appellant,  to  abide  the  event 

O'BRIEN,  J.,  concurs. 

VAN  BRUNT,  P.  J.  I  would  be  inclined  to  differ  from  Mr.  Justice 
INGRAHAM  in  his  interpretation  of  the  contract  in  question, 
were  it  not  for  the  alleged  interpretation  put  upon  it  by  the  action 
of  the  parties,  which  allegations,  for  the  purposes  of  this  appeal,  we 
must  accept  as  true. 


WILLIAMS  V.  MONTGOMERY  et  aL 
(Supreme  CJourt,  General  Term,  First  Department.     April  14,  1893.) 

1.  Oorfobation8—Stockhoij>ebs— Deposit  of  Stock— Injunction. 

An  agreement  between  the  stockholders  ot  a  newly-organized  corpora- 
tion provided  that  the  stock  issued  to  them  should  be  deposited  with  the  G. 
Trust  Company  for  six  months,  and  not  be  withdrawn  except  in  case  of  sale 
of  a  specified  amount  of  treasury  stock,  when  It  might  be  withdrawn  by 
any  stockholder  on  five  days*  notice  to  the  other  stcckholders.  Held 
that,  where  the  majority  stockholders  deposited  their  stock  with  the  S. 
Trust  Company  in  violation  of  the  agreement,  and  one  of  them  purchased 
from  the  others  sufficient  to  give  liim  a  majority  of  the  stock,  a  minority 
stockholder  was  not  entitled  to  an  injunction  restraining  the  majority 
stockholders  and  the  S.  Tnist  Company  from  deliyering  to  any  person 
other  than  the  C.  Trust  Company  any  of  such  stock,  on  the  ground  that 
such  agreement  was  made  for  the  purpose  of  preventing  transfers  of  stock 
so  as  to  give  any  stockholder  the  control  of  the  corporation,  since  the 
agreement  dos  not  express  such  purpose. 

9l  Same— Validity  of  Contract. 

If  it  was  intended  by  such  agreement  to  restrain  the  transfer  and  dis- 
position of  such  stock  for  six  months,  the  agreement  is  against  the  statute 
and  public  policy,  and  cannot  be  enforced. 

Appeal  from  special  term,  New  York  county. 

Action  by  Fred  Williams  against  Thomas  J.  Montgomery,  Bernard 
Lande,  John  B.  Powell,  and  the  State  Trust  Company  to  enjoin 
defendants  from  delivering  to  any  person,  other  than  the  Central 
Trust  Company,  certain  stock  of  the  Hydraulic  Brake  Company 
issued  to  defendants  Montgomery,  Lande,  and  Powell,  and  by  them 
deposited  with  the  State  Trust  Company.     From  an  order  denying 
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a  motion  for  an  injunction  pendente  lite^  and  dissolving  a  pieUm- 
inarv'  injunction,  plaintiff  appeals.     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT. 
JJ. 

Q.  H.  Pinney,  Jr.,  for  appellant. 

Waller,  Cook  &  Wagner,  (W.  W.  Ck)ok,  of  oonnael,)  for  re^ondent 
Powell. 
J.  H.  Miller,  for  respondent  Montgomery. 
Stem  &  Rushmore,  for  respondent  Lande. 

V^VN  BRUNT,  P.  J.  It  appeared  from  the  papers  that  In  Sep- 
tember, 1892,  the  Hydraulic  Brake  Company  was  organized  under 
the  laws  of  the  state  of  New  Jersey  with  a  total  capital  stock  of 
(5,000,000,  which  was  to  be  issued  for  certain  patents  covering  a 
railway  train  brake;  and  that  prior  to  the  month  of  November, 
1892,  the  plaintiff  was  jointly  interested  with  the  defendants  Mont- 
gomery, Powell,  and  Lande  in  said  patents,  which  had  been  thereto- 
fore transferred  by  the  patentee,  one  Guernsey,  to  said  company. 
On  the  16th  of  November,  1892,  said  Powell,  Lande,  Montgomery, 
and  Williams  entered  into  an  agreement  in  respect  to  the  disposi- 
tion of  the  stock  of  the  corporation  when  it  shoiild  be  issued,  which 
agreement  bears  date  the  2d  of  November,  1892,  and  is  as  follows: 

"ITils  agreement,  made  this  second  'lay  of  November,  1S92,  by  and  between 
.John  B.  Powell,  Bernard  Lnjide,  and  Thos.  J.  Montgomery,  aU  of  the  city  of 
New  York,  and  Fred  WiUlama,  of  Loiidon,  England,  ^itnesseth:  For  and  in 
consideration  of  one  dollar  paid  by  each  of  the  parties  hereto  to  each  other, 
the  receipt  whereof  is  hereby  respectively  acknowledged,  it  Is  agreed  as 
foUow^s:  That,  of  the  capital  stock  of  the  Hydraulic  Brake  Company,  one 
niilllon  ($1,000,000)  dollars  shall  be  put  into  the  treasury  of  the  company  for 
working  capital;  four  hundred  and  fifty  thousand  ($45(i,000)  doQars  shall  bo 
issued  to  Messrs.  Montgomery  and  PoweU,  as  trustees;  four  hundred  thousand 
($400,000)  dollars  to  Messrs.  Montgomery  and  Powell  as  trustees;  one  million 
and  six  thousand  two  hundred  and  Vfty  ($1,006,250)  doUars  to  Thos.  Mont- 
gomery; seven  hundred  and  seventy  five  thoussmd  ($775,0(X))  dollars  to  John 
B.  Powen;  seven  hundred  and  seventy  five  thousand  ($775,000)  dollars  to 
Bernard  Lande;  and  five  himdred  and  forty  three  thousand  seven  hundred 
and  fifty  ($543,750)  dollars  to  Fred  Williams.  We  also  agree  that  the  above 
icrtfficates  to  Montgomery,  Powell,  Lande,  and  WiUiams  shall  be  dep<»lted  in 
the  Central  Trust  Company  with  a  copy  of  this  agreonient,  and  shall  not  be 
withdrawn  for  the  period  of  six  months  from  this  date,  without  the  written 
ctmsent  of  each  and  every  party  hereto,  but  with  this  proviso:  that  if 
8Utti*»ient  treasury  stock  shall  be  sold  to  realize  the  sum  of  thirty  thousand 
($.•^0,000)  dollars  in  cash,  then,  and  in  that  event,  the  stock  which  has  been 
deposited  In  the  Central  Trust  Company  may  be  vTithdrawn  by  either  of  the 
paities,  provided  said  party  shall  lirst  notify  the  other  parties  hereto  in 
writing,  at  least  five  days  before  said  withdrawal." 

Attached  to  said  instrument  was  this  agreement: 

••Kegarding  the  notification  clause  of  5  days  In  the  viithin  agreement  I  her^ 
by  agree  that  any  notice  served  upon  my  attorney,  George  H.  Phmey,  Jr., 
No.  96  B'way,  Is  binding  upon  me  tlie  same  as  if  served  upon  myself. 

"Fred  WilUams.- 

Subsequent  to  the  execution  of  said  agreement  there  was  issued 
to  the  said  defendants  Montgomery,  Powell,  and  Lande  the  stock  of 
said  company  which  they  were  respectiyely  entitled  to  receive  in  ao- 
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cordanee  with  said  agreement;  and  the  plaintiff  in  his  complaint 
alleges  that  he  has  no  knowledge  or  information  sufficient  to  form  a 
belief  as  to  whether  any  certificate  representing  the  plaintiff's  inter- 
est in  said  stock  had  been  issued  or  delivered  to  any  person  what* 
soever;  and  that  no  notice  of  such  issue  of  stock  had  been  given  to 
the  plaintiff;  and  that  the  fact  that  any  part  of  said  stock  had 
actually  been  issued  was  concealed  and  withheld  from  the  plain- 
tiff by  the  defendants  for  the  purpose  of  fraudulently  carrying  out 
a  scheme  to  render  that  part  of  said  agreement  of  November  2,  1892, 
providing  for  the  deposit  of  certificates  in  the  Central  Trust  Com- 
pany wholly  inoperative^  and  for  the  further  purpose  of  wrongfully 
and  illegally  securing  to  the  defendant  Montgomery  a  controlling 
interest  in  the  stock  of  said  brake  company.  The  complaint  further 
alleged  that,  after  the  stock  of  said  brake  company,  to  which  Powell 
and  Lande  were  respectively  entitled,  had  beai  issued  to  them,  the 
defendant  Montgomery  purchased,  or  '^agreed  to  purchase,  from  said 
Lande  and  Powell,  enough  of  their  stock  to  give  him,  with  his  own 
stock,  control  of  the  capital  stock  of  said  brake  company;  and  that, 
pursuant  to  such  agreement,  the  certificates  representing  the  re- 
spective interests  of  said  Lande  and  Powell  in  said  stock  were  de- 
posited with  the  defendant  the  State  Trust  Company,  together  with 
the  agreement  or  agreements  under  and  pursuant  to  which  the  said 
Montgomery  had  purchased,  or  agreed  to  purchase,  the  stock  of  the 
said  Lande  and  Powell."  The  complaint  further  alleges  that  none 
of  the  certificates  of  stock  of  said  brake  company  issued  to  the  de- 
fendants Montgomery,  Powell,  and  Lande,  or  either  of  them,  have 
been  deposited  in  the  Central  Trust  Comi)any,  as  provided  in  said 
agreement,  and  that  no  certificate  representing  the  interest  of  this 
plaintiff  in  the  stock  of  said  company  had  ever  been  deposited  in  the 
Central  Trust  Company,  as  provided  in  said  agreement.  The  com- 
plaint further  alleges  ''that  this  plaintiff  did  not  until  January  24, 
1893,  or  thereabouts,  ascertain  IJiat  said  agreement  of  November 
2,  1892,  had  been  broken  by  the  defendants  Montgomery,  Powell, 
and  Lande,  and  an  attempt  made  to  render  the  same  wholly  inopera- 
tive; and  that,  immediately  upon  making  such  discovery,  the  plain- 
tiff demanded  of  the  defendants  Montgomery,  Powell,  and  Lande 
that  the  certificates  of  the  stock  of  said  brake  company,  issued  to 
the  said  defendants,  and  the  certificate  issued,  or  to  be  issued,  to  this 
plaintiff,  as  provided  in  said  agreement,  be  at  once  deposited  in  the 
Central  Trust  Company,  together  with  a  copy  of  said  agreement; 
bat  that  the  said  defendants  Montgomery,  Powell,  and  Lande  having 
wholly  refused,  and  still  refuse,  to  comply  with  said  demand."  The 
complaint  further  states  that  unless  the  defendants,  and  each  of 
them,  be  enjoined  and  restrained  from  making  any  other  disposi- 
tion of  the  certificates  of  said  stock  now  in  the  possession  of  the  de- 
fendant the  State  Tnist  Company,  standing  in  the  names  of  Mont- 
gomery, Powell,  and  Lande,  than  to  deliver  same  to  the  Central 
Trust  Company,  as  provided  in  said  agreement,  the  plaintiff  will 
suffer  irreparable  and  incalculable  loss  and  damage,  and  the  control 
of  said  brake  company  will  become  vested  in  Montgomery,  contrary 
to,  and  in  defiance  of,  the  spirit  and  intention  of  said  agreement; 
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and  that  the  whole  object  and  purpose  of  the  plaintifF,  and  of  the 
defendants  Montgomery,  Powell,  and  Lande,  in  executing  said  agree- 
ment, as  was  fully  understood  by  each  of  them,  was  to  place  defend- 
ants and  plaintiff  on  an  equal  footing  as  regarded  the  control  of 
said  company,  for  a  period  of  six  months  after  the  stock  had  been 
issued,  and  also  to  prevent,  for  the  same  period,  any  sales  by  said 
defendants  or  by  plaintiff  of  their  respective  individual  holdings  of 
said  stock,  unless  in  the  mean  time  a  sufficient  part  of  the  treasury 
stock  of  said  company  should  be  sold  to  realize  |30,000  in  cash  for 
the  use  of  the  company;  and  "that  if  the  scheme  of  said  Montgomery 
to  obtain  a  controlling  interest  in  the  stock  of  said  brake  company, 
by  vic^ating  said  agreement  of  November  2,  1892,  is  carried  out,  it 
will,  as  the  plaintiff  is  advised  and  believes,  be  impossible  to  sell 
any  part  of  tiie  treasury  stock  of  said  company  for  the  purpose  of 
meeting  the  obligations  of  the  company,  and  of  paying  its  necessary 
current  expenses;  that  said  Montgomery  already  has,  or  pretends 
to  have,  a  first  claim  against  said  company  to  the  extent  of  f5,000 
for  moneys  advanced  to  said  company  to  pay  two  certain  notes  made 
by  it  to  one  Guernsey,  and  that  a  part  of  the  scheme  of  said  Mont- 
gomery in  acquiring  a  controlling  interest  in  the  company  is  to  have 
the  company  and  this  plaintiff,  as  a  minority  stockholder,  absolutrfy 
at  his,  the  said  Montgomery's,  mercy,  as  a  creditor  of  said  company, 
and  in  defiance  of  said  agreement  of  November  2,  1892/'  Where- 
fore the  plaintiff  demanded  judgment,  among  other  things,  for  an 
injunction  restraining  defendants  from  delivering  to  any  person 
other  than  the  Central  Trust  Company  any  certificates  of  the  stock 
of  the  Hydraulic  Brake  Company,  standing  in  the  names  of  or 
issued  to  the  defendants  Montgomery,  Powell,  and  Lande  and  the 
plaintiff,  or  either  of  them,  as  trustees  or  otherwise. 

The  defendants  admit  the  making  of  the  agreement  in  question, 
and  some  of  the  alleged  objects  of  the  agreement,  and  allege  that, 
despite  the  efforts  of  all  persona  interested  in  said  company,  no  sale 
could  be  made  of  any  of  said  treasury  stock;  and  that  in  December, 
1892,  the  difficulties  of  the  company  and  its  financial  embarrass- 
ments became  pressing,  and  were  discussed  by  the  defendants 
Montgomery,  Powell,  and  Lande,  and  the  defendant  Montgomery 
informed  them  that  he  was  unable  to  obtain  assistance  from  his 
friends  unless  he  might  own  and  control  a  majority  of  the  stock,  and 
that  if  an  arrangement  could  be  made  whereby  said  Powell  and 
Lande  would  sell  to  him  out  of  their  interests,  whereby  he  might 
obtain  a  majority  of  the  stock,  he  thought  he  could  obtain  the  neces- 
sary assistance  to  pay  the  debts  of  the  company;  and  that  an  agree- 
ment was  reached  whereby  Powell  and  Lande  agreed  to  sell  suffi- 
cient of  their  stock  to  give  him  the  control  of  the  company,  and  the 
amount  of  shares  belonging  to  Powell  and  Lande,  together  with 
the  agreement  of  Montgomery  to  purchase,  were  deposited  with  the 
State  Trust  Company;  and  that,  after  this  arrangement  had  been 
made,  Montgomery  obtained  from  his  friends  the  assistance  desired 
to  relieve  the  company  temporarily  from  its  financial  embarrass- 
ments. The  defendants  deny  the  concealment  of  the  issue  of  stodc, 
or  that  such  issue  of  stock  had  anything  to  do  with  any  frauduloit 
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scheme,  or  otherwise,  to  render  the  agreement  inoperative  or  void; 
and  defendants  deny  that  the  object  and  purpose  of  said  agreement 
was  to  place  defendants  and  the  plaintiff  upon  an  equal  footing  as 
regards  the  control  of  said  company,  or  that  said  agreement  pro- 
hibited sales  by  any  of  the  parties  of  their  respective  holdings  un- 
less sufficient  treasury  stock  was  sold  to  realize  $30,000  for  the  use 
of  the  company;  and  defendants  allege  that  the  intention  of  the  par- 
ties was  that  they  should  be  prohibited  from  offering  to  the  public, 
or  on  the  market  generally,  their  respective  shares,  at  such  a  price 
or  under  conditions  that  would  interfere  with  the  value  of  the  stock, 
or  the  possibility  of  realizing  an  amount  of  money,  to  the  extent  of 
at  least  f30,000,  by  the  sale  of  the  whole  or  any  portion  of  the 
treasury  stock;  and  the  defendants  deny  that  the  fact  that  Mont- 
gomery has  obtained  control  will  render  it  impossible  to  sell  any  of 
the  treasury  stock.  Upon  this  state  of  facts  the  court  dissolved  the 
preliminary  injunction  which  had  been  procured  upon  the  applica- 
tion of  the  plaintiff  at  the  commencement  of  the  action,  and  from 
the  order  thereupon  entered  this  appeal  is  taken.' 

The  case  of  the  plaintiff,  as  alleged  in  his  complaint,  seems  to 
be  based  upon  assumptions  as  to  the  object  and  purpose  of  the 
agreement  of  November,  1892,  which  are  not  contained  therein,  and 
which  form  no  part  thereof.  If  it  was  the  intention  of  these 
parties,  by  the  deposit  of  these  certificates  in  the  Central  Trust 
Company,  to  prevent  any  disposition  of  this  stock  by  the  parties 
owning  the  same  for  the  period  of  six  months,  such  an  arrangement, 
if  not  void,  as  being  contrary  to  the  statute,  is  certainly  uninforce- 
able,  as  against  public  policy.  Persons  cannot  agree  to  surrender 
the  control  and  ownership  of  property  belonging  to  them  for  a 
definite  period,  and  enforce  such  an  agreement  in  any  court  of 
justice;  and,  furthermore,  it  is  urged  that  the  object  and  purpose 
of  the  deposit  of  this  stock  was  to  prevent  the  defendant  Montgom- 
ery from  obtaining  control  of  this  corporation.  It  is  not  alleged 
that  any  such  agreement  was  entered  into  between  these  parties, 
and  it  is  not  contained  in  the  written  instrument  under  considera- 
tion; and  that  such  was  not  the  understanding  of  the  parties  seems 
ijo  be  evident  from  the  fact  that  the  ownership  of  any  number  of 
shares  of  stock  of  this  corporation  for  this  period  of  six  months 
within  the  first  year  of  its  organization  would  give  the  defendant 
no  greater  control  of  the  corporation  than  he  had  at  the  time  of  the 
execution  of  this  agreement.  There  was  no  allegation  that  there 
was  any  election  of  trustees  or  directors,  or  that  the  ownership  of 
this  stock  could  be  used  for  any  purpose  in  reference  to  the  conduct 
of  the  business  of  the  corporation.  The  claim  that  it  was  the 
understanding  of  the  parties  that  this  deposit  was  to  be  made  in 
order  that'  these  parties  should  be  upon  an  equality  in  reference 
to  this  corporation  seems,  upon  its  face,  to  be  ateolutely  incredible, 
in  that  no  reason  whatever  is  assigned  why  the  parties"  owning  the 
greater  number  of  shares  in  this  stock  should  surrender  any  ad- 
vantage which  such  ownership  could  possibly  give.  It  is  admitted 
that  the  object  of  these  parties  was  to  prevent  this  stock  from 
getting  upon  the  market  until  some  of  the  treasury  stock  might 
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l>e  BoM  to  proTide  fnndB  for  carryiiig  on  the  buslneaB  of  (lie  com- 
pany, but  tiiere  is  nothing  in  tiiis  agreement  which  prevented  the 
defendant  Montgomery,  either  from  purchasing  the  stock  of  Powell 
and  Lande,  or  from  purchasing  the  debts  due  from  the  corporation, 
and  thus  obtaining  any  advantage  which  might  accrue  from  such 
purchase  and  ownership.  Indeed,  the  learaed  counsel  for  the  plaintiff, 
in  one  portion  of  his  brief,  urges  that  Montgomery's  purchase  of  Pow- 
ell's and  Lande's  shares  was  plainly  contrary  to  the  agreement  of  No- 
vember, 1892,  and  in  another  part  claims  that  the  legal  objection 
urged  by  the  counsel  for  the  defendants,  that  the  agreement  is  void 
and  against  public  policy,  and  in  restraint  of  trade,  is  untenable,  be- 
cause there  is  nothing  in  the  agreement  which  restrains  the  defend- 
ants from  agreeing  to  transfer  their  shares  for  the  period  of  mx 
months,  but  fiiat  they  are  simply  prohibited  from  making  title  by  the 
transfer  and  delivery  of  the  certificates,  which  in  the  present  case 
they  attempted  to  do,  as  the  certificates  are  to  be  delivered  to  Mont- 
gomery upon  the  payment  of  his  notes,  the  last  of  which  matnres 
on  the  16th  of  March.  Now,  it  is  idle  to  say  that  the  mere  want  of 
possession  of  these  certificates  of  stock  prevented  the  transfer  of 
the  title  thereto.  It  may  be  true  that  without  the  surrender  of 
the  certificates  Montgomery  could  not  become  the  holder  of  the 
stock  upon  the  books  of  the  company;  but  there  is  no  intimation 
that  there  was  any  advantage  to  be  gained  by  having  the  stock 
transferred  to  Montgomerj^'s  name  upon  the  books  of  the  company. 
Therefore  It  is  conceded,  as  well  as  denied,  by  the  plaintiff's  counsel, 
that  Montgomery  had  a  right  to  purchase  this  stock  and  become 
the  owner  thereof;  and  the  only  thing  that  he  was  prohibited  from 
doing  was  to  have  the  manual  possession  of  the  certificates,  and 
to  have  them  transferred  to  his  own  name.  What  possible  advam- 
tage  the  mere  prohibition  of  the  manual  possession  of  these  cer- 
tificates could  be  to  the  plaintiff  it  is  difficult  to  imagine.  As  al- 
ready seen,  the  title  to  the  stock  could  be  transferred,  perhaps  not 
with  equal  facility,  but  with  equal  security,  the  certificates  being 
deposited  in  the  hands  of  a  responsible  depositary. 

vSome  point  seems  to  have  been  made  upon  the  part  of  the  plain- 
tiff that  no  notice  of  the  issue  of  this  stock  had  been  given  to  him, 
and  that  his  stock  had  not  been  deposited  with  the  Central  Trost 
Ck)mpany.  There  is  no  obligation  contained  in  the  agreement  to 
notify  the  plaintiff  of  the  issue  of  the  stock  to  him;  nor  is  tixere  any 
understanding  upon  the  part  of  the  defendants  to  deposit  his  stock 
with  the  trust  company.  And  the  point  that  these  various  notices 
might  have  been  given  to  the  plaintiff  through  his  attorney,  because 
of  the  addendum  to  the  agreement  of  November,  1892,  is  certainly 
not  well  taken,  because  if  it  had  been  necessary  to  give  the  plaintiff 
notice  of  any  of  these  facts  in  order  to  have  protected  the  defend- 
ants, and  a  notice  had  been  given  to  his  attorney,  and  the  plaintiff  had 
desired  to  repudiate  that  notice,  he  would  have  said  at  once,  **I  did 
not  agree  to  accept  notice  in  that  way,"  and  he  would  have  referred 
to  the  only  agreement  which  he  executed  authorizing  notice  to  be 
given  to  his  attorney,  and  that  is  expressly  limited  to  the  notifica- 
tion clause  of  five  days,  which  related  to  the  authority  of  any  of  tiie 
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partieB  to  withdraw  the  stock  if  130,000  in  cash  of  treasury  stock 
had  been  sold,  upon  giving  five  days'  notice  to  the  other  parties,  in 
writing.  It  seems  to  us»  upon  the  whole  case,  entirely  independent 
of  the  question  as  to  whether  it  was  necessary  for  Montgomery  to 
acquire  the  title  to  this  stock  in  order  that  he  might  procure  money 
to  relieve  the  company  from  embarrassment,  and  as  to  what  his 
purpose  was,  that  the  agreement  under  consideration  was  impossible 
to  be  enforced — ^First,  because,  if  it  was  intended  to  restrain  the 
disposition  of  this  property  for  a  period  of  six  montiis  from  the  date 
of  the  agreement,  it  was  against  the  statute  and  public  policy;  and^ 
secondly,  because  the  agreement  imposed  no  restraint  upon  the  dis- 
position of  the  stock  in  question.  All  that  is  prevented,  if  it  had 
been  carried  out,  was  the  actual  handing  over  of  the  certificates 
of  stock  to  the  purchasers  thereof,  and  the  transfer  of  the  same  ui>- 
on  the  books  of  the  company;  and  it  is  evident  that  the  plaintiff, 
by  the  breach  of  the  provisions  in  reference  to  the  deposit  of  those 
certificates  under  tiiese  circumstanoes,  oould  have  sustained  no 
damage,  and  has  no  cause  of  action. 
Tbe  order  shonld  be  afOrmed,  with  costs.     All  concur. 


ROOA  et  aL  ▼.  BYBNIS. 

(Baprem.^  Ooort  General  Term*  First  Department    April  14,  1893.) 

;— Money  Rsobivbd  fbov  Faotob— Deposit  ik  Bahk— Tttlb. 


Tn  an  action  a^aiuBt  an  administratiix  and  a  bank  to  compel  the  bank 
to  pay  to  plaintiffs  certain  money  deposited  therein  to  the  credit  of  the 
intestate*  it  appeared  that  the  latter  was  for  seyeral  years  preceding,  and 
up  to  the  time  of  his  death,  the  New  York  agent  of  plaintiffis,  who  were 
foreign  merchants;  that,  on  a  settlement  had  about  SO  days  preTious  to 
intestate's  death,  plaintHEs  were  seyeral  thousand  dollars  in  debt  to  him; 
that  ^before  his  death  such  indebtedness  was  overpaid  by  ooUectlons  for 
and  remittances  by  phiintiffs;  that  aU  such  money  was  deposited  hi  de- 
fendant bank;  and  that,  after  Intestate's  death,  some  person,  rfniming  to 
act  for  his  estate,  which  was  insolvent,  received  two  bills  of  exchange 
from  plaintiffs,  the  proceeds  of  which  were  also  deposited  to  the  oredtt 
of  his  account   Held,  that  plaintiff^  were  entitled  to  Judgmont. 

Api>eal  from  special  term,  New  York  connty. 

Action  by  Francisco  Boca  and  Arthur  Henriqnes  against  the 
Ck>m  Exchange  Bank  and  Anna  D.  Byrne,  as  temporary  administra- 
trix of  Daniel  Byrne,  deceased,  to  enjoin  such  bank  from  paying  out, 
and  such  administratrix  from  collecting,  certain  money  deposited  in 
the  bank  to  the  credit  of  deceased,  and  for  an  order  directing  the 
payment  of  such  money  to  plaintiffs.  From  a  judgment  for  plain- 
tiffs, the  administratrix  appeals.    Affirmed. 

For  former  report,  see  17  N.  Y.  Supp.  891. 

Argued  before  VAN  BBUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

Strong,  Harmon  &  Mathewson,  (^njamin  S.  Harmon,  of  counsel,) 
for  appellant 

Billings  &  Cardoso^  (Michael  H.  Cardoso,  erf  counsel,)  for  lespond- 
ents. 
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POLLETT,  J.  When  the  transaction  out  of  which  this  ajction 
arose  occurred,  the  plaintiffs  were  engaged  in  business  at  Guava- 
quU,  Ecuador,  under  the  firm  name  of  Boca  &  Henriques,  and 
Daniel  Byrne  was  a  commission  merchant  engaged  in  business  in 
the  city  of  New  York.  It  is  conceded  that  in  February,  1888,  Byrne 
became  the  agent  of  the  plaintiffs  at  said  city,  and  so  continued 
until  August  2,  1891,  when  he  died.  The  plaintiffs  were  accustomed 
to  consign  merchandise  to  Byrne  for  sale,  the  proceeds  of  which 
were  credited  to  the  account  of  the  principals.  Byrne  also  pur- 
chased goods  at  the  city  of  New  York  for,  and  shipi)ed  them  to, 
the  plaintiffs,  which  were  paid  for  by  the  avails  of  goods  consigned 
to  and  sold  by  Byrne,  and  by  bills  of  exchange  sent  to  him  by 
the  plaintiffs.  The  plaintiffs  were  also  accustomed  to  draw  bills  on 
Byrne,  which  he  accepted,  paid,  and  charged  to  their  account,  and 
interest  was  charged  on  the  balances  against  whichever  party  hap- 
pened to  be  the  debtor.  Every  six  months  the  account  was  set- 
tled. On  June  30,  1891,  a  settlement  was  had  of  all  unsettled 
matters,  and  a  balance  of  $24,953.63  was  found  to  be  due  to  Byrne. 
Six  bills,  amounting  to  $9,721.58,  drawn  by  plaintiffs,  accepted  by 
Byrne,  and  charged  in  the  account  of  June  30th,  fell  due  after  that 
date,  but  were  not  paid  by  Byrne,  and  were  thereafter  paid  by  the 
plaintiffs,  which  reduced  their  indebtedness  to  him  to  $15,232.05. 
Between  June  20  and  August  1,  1891,  tiie  plaintiffs  sent  Byrne 
nine  bills,  drawn  on  various  persons  and  firms,  amounting  to  $18,- 
313.69,  which  he  and  his  representative  received  and  collected,  so 
that  the  balance  due  from  his  estate  when  this  action  was  begun 
was  $3,081.64.  During  the  period  covered  by  the  transactions  in- 
volved in  this  litigation,  Byrne  kept  an  account  with  the  Com  Ex- 
change Bank,  to  the  credit  of  which  all  his  own  money,  as  well 
^s  the  avails  of  merchandise  and  bills  of  exchange  received  fnim 
the  plaintiffs,  was  deposited,  and  against  which  he  drew  for  his 
own  account  and  benefit,  and  also  in  conducting  the  business  of  the 
plaintiffs.  On  July  25,  1891,  Byrne  received  from  the  plaintiffs  two 
bills  of  exchange,  amounting  to  $2,474.06,  which  on  that  day  he 
deposited  in  said  bank  to  the  credit  of  his  account  On  July  30, 
1891,  he  received  from  plaintiffs  a  bill  of  exchange  for  |2,000,  which 
on  the  same  day  he  deposited  in  said  bank  to  his  credit  On  Au- 
gust 2,  1891,  Byrne  died  insolvent.  On  August  5,  1891,  some  i)er- 
son,  claiming  to  act  for  the  estate  of  Byrne,  received  from  plain- 
tiffs a  bill  of  exchange  for  $440,  the  avaUs  of  which,  amoimtin^  to 
$439.61,  were  on  the  same  day  deposited  to  the  credit  of  said  ac- 
count in  said  bank;  and  on  August  31,  1891,  some  person  ilaim- 
ing  to  act  for  the  estate  of  Byrne,  received  from  the  plaintiffs  a 
bill  of  exchange  for  $600,  the  avails  of  which  were  on  the  same  day 
deposited  to  the  credit  of  said  account  in  said  bank.  The  bills  de- 
sciibed,  aggregating  $5,513.67,  were  four  of  the  nine  biUs  which  ag- 
gregated $18,313.69,  above  mentioned.  This  action  was  brought  to 
compel  the  application  of  as  much  of  said  bank  aiK^unt  as  w;id 
necessary  to  pay  the  sum  due  from  Byrne  to  the  plaintiffs,  on 
the  theory  that  the  bills  of  exchange  and  their  avails  were  received 
lu  a  fiduciary  capacity. 
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It  is  allied  in  the  complaint,  and  admitted  by  the  answer,  tliat 
ithe  avails  of  the  lour  drafts  were  deposited  in  the  bank  at  the 
dates  mentioned;  and  it  was  conceded  on  the  trial  that,  when  this 
action  was  begun,  |4,514.05  of  the  money  derived  from  the  four 
bills  of  exchange  was  on  deposit  to  the  credit  of  said  account.  The 
action  was  defended  on  the  theory  that  the  relation  between  the 
parties  was  that  of  debtor  and  creditor.  That  this  relation  did 
exist  is  quite  apparent.  Indeed,  it  is  a  necessary  foundation  for 
the  action.  But  the  relation  of  debtor  and  creditor  is  not  incon- 
sistent with  the  relation  of  principal  and  agent,  and  with  the  posi- 
tion that  the  sum  owing  was  received  in  a  fiduciary  capacity. 
National  Bank  v.  Insurance  Co.,  104  U.  S.  54.  The  plaintiffs  alleged 
in  the  complaint  that  Byrne  was  their  agent  in  these  matters, 
which  allegation  was  admitted  by  the  answer.  It  was  also  conceded 
by  the  written  stipulation  signed  by  the  parties,  and  introduced  in 
evidence  upon  the  trial,  that  Byrne  was  the  agent  of  these  plain- 
tiffs from  February,  1888,  down  to  the  time  of  his  death.  How  it 
can  be  claimed,  in  the  face  of  these  admissions,  that  Byrne  wej^  not 
acting  in  a  fiduciary  capacity,  and  that  he  did  not  receive  these  va- 
rious sums  to  be  expended  in  the  business  of  the  plaintiffs,  is  quite 
impossible  to  see.  The  rule  is  well  settled  that,  when  an  agent 
receives  money  or  property  from  his  principal,  they  may  be  re- 
claimed, as  between  the  parties,  and  before  other  persons  have, 
in  good  faith,  acquired  rights  in  them,  so  long  as  the  money  or 
the  avails  of  the  property  can  be  traced.  KnatchbuU  v.  Hallett, 
13  Ch.  Div.  696;  PenneU  v.  Deffell,  4  De  Qex,  M.  &  G.  372;  Na- 
tional Bank  v.  Insurance  Co.,  104  U.  S.  54;  Van  Alen  v.  Bank, 
52  N.  Y.  1;  Newton  v.  Porter,  69  N.  Y.  133;  Cavin  v.  Gleason,  105 
N.  Y.  256,  11  N.  E.  Rep.  504.  In  this  case  it  was  conceded  that 
the  avails  of  the  four  bills  of  exchange  sent  by  the  plaintiff  to 
Byrne  were  credited  to  the  account,  and  that  more  than  $4,500  of  the 
moneys  so  derived  was  in  the  bank,  to  the  credit  of  the  account, 
when  this  action  was  begun.  The  last  two  drafts,  amounting  to 
$1,039.61,  were  received  after  the  business  relations  between  the 
plaintiffs  and  Byrne  were  dissolved  by  the  latter's  deatii,  and  were 
appropriated,  without  right,  by  some  one  assuming  to  act  for 
Byme'b  estate,  and  the  avails  deposited  to  the  credit  of  this  ac- 
count The  judgment  awarding  the  plaintiffs  the  amount  due  them, 
to  be  paid  by  the  bank  out  of  the  account,  was  correct,  and  should 
be  affirmed,  with  costs.    All  concur. 


SUIiMVAN  ▼.  MAYOR,  ETC.,  OF  CITY  OF  NEW  YORK. 

(Supreme  Court,  (General  Term,  First  Department     April  14,  1893.) 

Attornbt's  Libn— Assignment. 

An  assignment  by  an  attorney  of  his  lien  on  papers  intrusted  to  him  by 
bis  client,  together  with  a  delivery  of  the  papers  to  the  assignee,  gives  the 
latter  no  right  to  the  possession  of  such  papers,  since  by  delivering  them 
to  the  assignee  the  attorney  committed  such  a  breach  of  trust  as  forfeited 
his  lien. 

v.22N.Y.8.no.9 — 66  ^  t 
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Appeal  from  special  term,  New  Tork  county. 

Action  by  James  H.  Sullivan  against  the  mayor,  aldermen,  and 
commonalty  of  the  city  of  New  York,  The  original  attorney  for  the 
plaintiff  was  John  H.  Strahan,  who  died  pending  the  suit,  having 
previously  made  an  assignment  to  Ella  S.  Webster.  An  order  was 
made  in  the  cause  directing  said  Ella  S.  Webster  to  deliver  to  the 
substituted  attorney  for  the  plaintiff  certain  papers,  on  which  she 
claimed  a  lien  for  jM-ofessiomil  services  rendered  by  said  Strahan. 
She  appeals.    Affirmed. 

Aigued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  INQEA- 
HAM,  JJ. 

Piatt  &  Bowers,  (J.  H.  Bowers,  of  counsel,)  for  appellant. 
Kellogg,  Rose  &  Smith,  (L.  L.  Kellogg,  of  counsel,)  for  respondent 

PER  CURIAM.  Although  the  order  to  show  cause  and  answer- 
ing affidavits,  upon  which  this  motion  was  made,  are  not  printed 
in  the  records,  it  would  appear  from  the  recitals  in  the  order  ap- 
pealed from  that  this  is  a  proceeding  commenced  by  an  order  to 
show  cause,  requiring  one  Ella  S.  Webster,  as  assignee  of  John  H. 
Strahan,  the  former  attorney  for  the  plaintiff  in  this  action,  to 
show  cause  why  she  should  not  deliver  up  to  the  attorneys  who  were 
substituted  as  the  attorneys  in  .place  of  said  Strahan  the  pleadings 
and  all  papers  in  this  action,  which  were  in  the  possession  of  said 
Ella  S,  Webster;  that  on  the  return  of  that  order  to  show  cause 
there  was  an  order  of  reference  made  to  a  referee  to  determine  the 
amount  due  to  said  Strahan  or  his  assignee,  the  said  Webster,  from 
the  plaintiff,  and  that  the  said  Webster  claimed  to  have  a  lien  npon 
the  papers  and  exhibits  belonging  to  the  plaintiff  which  were  to  be 
used  in  the  prosecution  of  the  action,  for  the  amount  due  said  Stra- 
han as  attorney  therein,  by  virtue  of  an  assignment  by  Strahan  to 
her  of  his  claim  for  services  against  the  plaintiff,  and  the  delivery 
by  Strahan  to  her  of  the  papers  held  as  plaintiff's  attorney;  and  the 
order  appealed  from  directs  the  said  Webster  to  deliver  to  the  sub- 
stituted attorneys  for  plaintiff  these  papers  and  exhibits,  upon  the 
payment  to  her  of  the  amoimt  found  due  by  the  referee  from  plain- 
tiff to  Strahan  for  the  services  that  he  had  rendered  to  the  plaintiff 
as  his  attorney  in  tliis  action.  The  appellant  appeals  from  the 
order  on  the  ground  that  the  amount  allowed  by  the  referee  is  less 
than  the  amount  actually  due  to  said  Strahan  by  the  plaintiflC,  and 
the  remarkable  spectacle  is  presented  of  a  person  not  an  attomej 
claiming  to  hold  the  papers  and  exhibits  in  a  lawsuit,  that  had  been 
intrusted  by  a  client,  a  party  to  the  action,  to  his  attorney  for  the 
purpose  of  prosecuting  the  action,  and  where  such  third  person  dainis 
to  hold  such  papers  and  exhibits  by  transfer  or  assignment  from  the 
attorney. 

Although  the  point  that  a  lien  upon  papers  in  the  hands  of  the 
attorney  for  the  compensation  due  him  for  services  rendered  in  an  ac- 
tion is  one  strictly  personal  to  the  attorney,  and  cannot  be  trans- 
ferred by  him  to  a  third  party,  was  not  raised  upon  this  appeal,  it 
seems  to  us  that  we  should  not  allow  It  to  go  unnoticed.    The  theory 


Digitized  by 


Google 


Sup.  Ct.}  PEOPLE  V.  BARKER.  1043 

upon,  which  this  lien  is  claimed  by  the  appellant  would  seem  to  be 
that  a  lien  upon  papers  of  a  client  submitted  to  his  attorney  is  sub- 
stantially like  a  lien  upon  a  bale  of  goods  that  has  been  pledged  to 
secure  the  payment  of  a  sum  of  money,  and  tiiat  an  attorney  holding 
such  papers  of  his  client  occupies  merely  the  i)Osition  of  a  bailee. 
We  think  it  clear  that  such  felation  did  not  exist  between  Mr.  Stra- 
han  and  his  client.  The  relation  between  a  client  and  his  attorney 
is  one  of  trust  and  confidence,  and  it  is  a  violation  of  that  trust  for 
an  attorney  in  any  way  to  divulge  any  of  the  information  given  to 
him  by  his  client,  or  allow  any  of  the  papers  or  documents  held  by 
him  as  attorney  to  go  out  of  his  possession;  and  when  Mr.  Strahan 
attempted  to  deliver  to  the  appellant  these  papers  in  this  suit  he 
committed  a  breach  of  trust,  such  as  wotdd  justify  the  plaintiff's 
terminating  the  relation  that  existed  between  them;  and  we  in- 
cline to  the  opinion  that  it  would  prevent  him  from  recovering  any 
compensation  for  the  services  that  he  had  rendered,  and  that  the 
moment  that  the  client  discovered  that  his  attorney  had  been  guilty 
of  this  breach  of  trust  he  had  the  right  to  demand  the  return  of  the 
papers  from  the  x)erson  to  whom  they  had  been  ddivered,  and  such 
person  had  no  right  to  them  as  security  for  anything  she  had  ad- 
vanced to  the  attorney.  If,  however,  the  appellant,  as  assignee  of 
StPaJian,  has  any  claim  against  this  plaintiff,  she  can  enforce  such 
demand  by  action;  but  those  papers  are  the  ^apers  of  the  plaintiff, 
and  he  is  entitled  to  their  possessipn,  and  this  attorney  had  no 
power,  by  any  act  of  his,  to  transfer  them  to  the  appellant,  and  thus 
prevent  the  plaintiff  from  obtaining  possession  of  them.  The  plain- 
tiff, however,  does  not  appeal  from  this  order.  It  is  the  assignee  of 
the  attorney  only  who  appeals,  and  we  are  of  the  clear  opinion  that 
the  appellant  has  no  ground  to  complain  of  the  order  appealed  from. 
The  order  should  therefore  be  affirmed,  with  f  10  costs  and  disburse- 
ments, but  without  prejudice  to  right  of  appellant  to  bring  an  ac- 
tion to  recover  the  sum,  if  any,  which  may  be  due  to  her  as  assignee 
of  Strahan. 


PE50PLE  ex  rel.   EDISON    ELECTRrO    ILLUMINATING    OO.  OF    NEW 
YORK  V.  BARKER  et  aL 

(Snpreme  Court,  G^eneral  Term,  First  Department    April  14,  1893.) 

Taxation— Assessment— Review— Corporations. 

Whore  a  corporation  submits  to  the  tax  commissioners  a  statement  of 
its  property  of  the  most  general  character,  containing  no  Items  or  details 
by  which  its  aeciiracy  can  be  tested,  and  such  statement  is  rejected  by  the 
commissioners,  their  action  wUl  not  be  interfered  with  by  the  courts  on 
certiorari  without,  evidence  affirmatively  showing  that  the  corporation 
has  been  aggrieved. 

Appeal  from  special  term,  New  York  county. 

PeUtioB  bj  the  people  of  the  state  of  New  York,  on  the  relation 
of  the  Edison  Electric  Illuminating  Company  of  New  York,  against 
Edward  P.  Barker,  Thomas  L.  Feitna-,  and  Edward  Im  Parris,  as  oom- 
missioners  of  taxes  and  assessments  for  the  city  and  county  of  New 
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York,  for  a  writ  of  certiorari  to  review  a  tax  assessment.    The  writ 
was  dismissed,  and  tlie  relator  appeals.    Affirmed. 
Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN,  J. 

Miller  &  Wells,  (G.  E.  Miller,  of  counsel,)  for  appellant 
William  H.  Clark,  (G.  S.  Coleman,  of  counsel,)  for  respondents. 

PER  CURIAM.  In  order  that  the  court  should  interfere  with  an 
assessment,  the  party  complaining  must  show  affirmatively  that  he 
has  been  aggrieved.  In  the  case  at  bar,  upon  the  coming  in  of  the 
return  to  the  writ,  the  relator  moved  for  judgment.  It  appeared 
from  the  return  that  the  relator  had  submitted  a  statement  of  its 
property  of  the  most  general  character,  containing  no  items  or  de- 
tails so  that  its  accuracy  could  be  judged.  It  is  probable  that  large 
amounts  were  deducted  in  the  statement  as  the  value  of  patent 
rights,  but  what  they  were,  or  what  they  were  worth,  does  not  ap- 
pear. We  do  not  think  that  the  commissioners  were  bound  to  ac- 
cept these  wholesale  statements  as  absolute,  but  had  a  right  to  judge 
for  themselves.  If  the  relator  desired  to  impeach  their  judgment, 
it  had  ample  opportunity  in  this  proceeding,  by  evidence  to  show 
that  the  valuation  of  the  respondents  was  erroneous,  and  thus  to 
have  relief.  If  the  relator's  position  is  correct,  the  tax  commission- 
ers are  powerless  to  reject  a  statement  which  they  know  to  be  false 
or  misleading,  as  they  have  no  power  to  call  and  examine  witnesses 
before  them.  The  conmiissioners  have  a  right  to  be  guided  by  their 
own  judgment,  and,  in  order  that  their  action  shall  be  reversed,  such 
judgment  must  be  shown  to  be  erroneous  by  legal  evidence,  and  not 
by  lump  swearing  by  a  person  who  is  not  shown  to  have  tlie  requi- 
site knowledge  to  be  a  competent  witness. 

The  writ  should  be  dismissed,  with  costs. 


PALKN  V.  BUSHNBLL  et  aL 

(Supreme  CJourt,  General  Term,  First  Department.    April  14,  1883.) 

Appbal— Jurisdiction— Order  of  Judos. 

Under  Code  GivU  Proc.  §  2433,  which  declares  that  an  order  made  bj 
a  Judge  out  of  court  In  the  course  of  a  proceeding  can  only  be  reviewed  bj 
the  Judge  who  inade  it,  or  by  the  court  in  which  the  proceeding  1b  had, 
an  appeal  does  not  lie  to  the  general  term  from  such  an  order. 

Appeal  from  special  term,  New  York  connty. 

Action  by  WiUiam  Palen  against  Adelaide  E.  Bnshnell  and  oth- 
ers. Plaintiff  obtained  judgment.  Defendants  appeal  from  an  or> 
der  appointing  a  receiver  in  proceedings  supplementary  to  execu- 
tion.     Dismissed. 

For  former  report,  see  13  N.  Y.  Sapp.  785. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  INGSA- 
HAM,  J  J. 

W.  0.  Holbrook,  for  appellants. 
H.  M.  Whitehead,  for  respondent 


Digitized  by 


Google 


CityCt.N.Y.]  JOHN  douglas  co.  v.  molbb.  1045 

FEB  CURIAM.  The  order  appealed  from  was  an  order  made 
by  a  judge  out  of  court,  and  not  by  the  court,  under  the  title 
of  the  Code  relating  to  proceedings  supplementary  to  execution. 
By  section  2433  it  is  provided  that  an  order  made  in  the  course 
of  a  proceeding  can  be  reviewed  only  as  follows:  First,  an  order 
made  by  a  judge  out  of  court  may  be  vacated  or  modified  by 
the  judge  who  made  it,  as  if  it  was  made  in  an  action,  or 
it,  or  the  order  of  the  judge  vacating  or  modifying  it,  may  be 
vacated  or  modified,  upon  motion,  by  the  court  out  of  which 
the  execution  was  issued.  If  the  ai)pellants  wished  to  review 
the  order  of  Justice  Beach  they  should  have  made  a  motion,  on 
notice  either  to  Justice  Beach  or  to  the  court,  to  vacate  that 
order,  and  from  the  order  granted  on  that  motion  an  appeal  would 
lie;  but  we  think  no  appeal  could  be  taken  until  such  motion  was 
made.  The  appeal  must  therefore  be  dismissed,  with  |10  costs 
and  disbursements. 


JOHN  DOUGLAS  CO.  v.  MOLEIt. 
(Oity  Court  of  New  York,  General  Term.     April  14»  1803.) 

L   OOUNTKBCLAIM— NECB8SITT  OF  InTERFOSINO. 

In  an  action  on  a  contract,  it  is  no  defense  that  defendant  has  anothe. 
suit  pending  against  plaintiff  on  another  oontract,  and  that  plaintiff  can 
there  interpose  his  present  cause  of  action  as  a  counterclaim,  since  Code 
Civil  Proc.  §  607,  permits,  but  does  not  command,  the  interposition  of 
counterclaims. 
S.  Same— Demurrbr— Another  Action  Pending. 

Under  Code  Civil  Proc.  §  495,  which  permits  plaintiff  to  demur  where  it 
**appears  on  the  face  of  the  counterclaim"  that  there  is  another  actlot 
pending  between  the  same  parties  for  the  cause  reUed  on  as  a  countM^- 
dalm,  the  pendency  of  the  other  action  need  not  appear  from  the  portioii 
of  the  answer  labeled  "Count«claim,"  but  the  demurrer  wiU  Ue  if  the 
other  portions  of  the  answer  show  the  pendency  of  such  action. 
8.  Appeal  from  Judgment— Nbcbbsitt  of  "Case." 

To  enable  the  general  term  of  the  city  court  to  review  on  appeal  a  Judj^- 
mont  entered  on  the  verdict  of  the  Jury  directed  by  the  court,  a  cas-.. 
must  be  prepared  and  settled  as  required  by.  Code  Civil  Proc.  $  997. 

Appeal  from  trial  term. 

Action  by  the  John  Douglas  Company  against  William  V.  Moler 
for  goods  sold  and  delivered.  Prom  an  interlocutory  judgment  sus- 
taining plaintiff's  demurrer  to  a  counterclaim  and  defense  consist- 
ing of  new  matter,  and  from  a  judgment  entered  on  a  verdict  di- 
rected for  plaintiff,  defendant  appeals.     Affirmed. 

Argued  before  McGOWN,  VAN  WYCK,  and  PITZSIMONS,  J  J. 

P.  J.  Moiflsen,  for  appellant 
Jacob  Fromme,  for  respondent. 

VAN  WYCK.  J.  The  complaint  alleges  a  cause  of  action  on  con- 
tract for  goods  sold  by  plaintiff  to  defendant.  The  answer  contains 
a  general  denial,  sets  up  a  counterclaim  on  contract  for  services  ren- 
dered to  plaintiff  by  defendant,  upon  which  he  demands  an  affirm- 
ative judgment,  and  interposes  as  a  defense,  consisting  of  new 
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matter,  that  this  defendant,  In  an  action  now  priding  in  the  sn- 
preme  court,  med  this  plaintiff  for  the  same  services  for  which  he 
counterclaims  in  this  action,  and  that  tills  plaintiff,  who  is  the  de- 
fendant in  that  action,  can  and  should  counterclaim  therein  for  the 
goods  sued  for  by  him  in  this  action.  This  plaintiff  demurred  to  the 
counterclaim  and  defense  consisting  of  new  matter  set  forth  in  tlie 
answer  herein, — to  the  counterclaim,  under  section  495  of  the  Code, 
which  permits  a  demurr^  to  a  counterclaim  when  defendant  de- 
mands affirmative  judgment,  and  it  appears  that  there  is  another 
action  pending  between  the  same  parties  for  the  same  cause;  and  to 
the  defense  consisting  of  new  matter,  under  section  494,  which  al- 
lows a  demurrer  to  a  defense  ccmsistdng  of  new  matter,  contained  in 
the  answ^,  on  the  ground  that  it  is  insufficient  in  law,  iq>on  the  faoe 
thereof. 

Tlie  defense  demurred  to  is  undoubtedly  influfficient  in  law,  for 
there  is  no  rule  of  law  or  practice  that  requires  a  person  who  may 
have  a  claim  on  contract  against  another  to  coimterclalm  for  the 
same  whenever  such  other  may,  as  plaintiff,  bring  an  action  on  con- 
tract against  him;  but  he  can  defend  such  action  either  under  de- 
nial or  plea  in  abatement,  and,  whether  successfully  or  not,  still 
hold  his  right  of  action  for  such  claim  against  such  person.  Sec- 
tion 507  of  the  Code  permits,  but  does  not  command,  a  defendant 
to  counterclaim. 

In  the  allegation  of  the  answer  herein  setting  up  the  defense  con- 
sisting of  new  matter,  it  is  specifically  set  forth  that  the  cause  of 
action  alleged  in  the  complaint  in  the  supreme  court  action  by  this 
defendant  as  the  plaintiff  therein  is  the  same  cause  of  action  as  that 
contained  in  the  allegation  of  his  answer  constituting  his  counter- 
claim herein.  Thas  it  appears  by  positive  allegation  upon  the  face 
of  the  answer  that  the  defendant  here  seeks  to  counterclaim  on  the 
siime  cause  of  action  upon  which  he,  as  plaintiff,  has  already  sued 
in  the  supreme  court  the  plaintiff  herein,  as  defendant  lierein. 
This  he  is  not  allowed  to  do,  under  the  prevailing  rule  of  practice. 
Ansorge  v.  Kaiser,  (Sup.)  3  N.  Y.  Supp.  785.  Under  section  495  a 
demurrer  by  plaintiff  is  permitted  where  it  "appears  on  the  face  of 
the  counterclaim"  that  there  is  another  action  pending  between  the 
same  parties  for  the  same  cause;  and  defendant's  cmmsel  contends 
that  "appears  on  the  face  of  the  counterclaim"must  be  strictly  con- 
strued, and  that,  so  construed,  it  means  that  it  must  appear  within 
the  very  allegation  of  the  answer  which  is  labeled  '^Counterclaim,'' 
and  that  although  the  defendant  specifically  alleges  in  anotlier  part 
of  his  answer  demurred  to  that  his  cause  of  counterclaim  set  up 
in  the  paragraph  of  his  answer  labeled  "Countwclaim"  is  the  same 
cause  of  action  upon  which,  as  plaintiff,  he  has  sued  this  plaintiff,  as 
defendant,  in  the  supreme  court  action  now  x>ending,  still  the  demur- 
rer is  not  maintainable,  because  this  fact  does  not  appear  on  the  face 
of,  and  fvhoUy  within,  his  plea,  as  so  labeled.  If  this  contention 
was  the  rule  of  practice,  a  cause  could  be  forced  to  trial  at  cdrcait, 
and  the  court  and  jury  would  be  compelled  to  listen  to  defendant's 
proof  of  the  specific  allegation  of  his  answer,  only  to  be  immediately 
f  oUo^A'ed  by  a  direction  of  a  verdict  against  such  defendant.     Whn 
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the  defendant  specifically  alleged  in  his  answer  that  the  cause  of 
action  sued  upon  by  him  in  the  supreme  court  was  the  same  as  his 
cause  of  counterclaim  set  up  in  his  plea  labeled  "'Counterclaim,"  he 
made  such  allegation  a  part  of  such  plea.  Cragin  v.  Lovell,  88  N. 
Y.  258. 

After  the  court  below  sustained  plaintiff's  deuiuri-ers,  and  tlie 
interlocutory  judgment  thereon  was  entered,  this  cause  was  tried 
at  circuit  upon  the  issues  raised  by  defendant's  general  denial,  and 
resulted  in  a  verdict  directed  for  plaintiff,  and  upon  which  judgment 
was  enta-ed,  from  which  defendant  appeals;  but  there  is  no  record 
before  us  to  review  the  same^  as  no  case  seems  to  have  been  made 
and  settled  To  enable  the  general  term  to  review  upon  appeal  a 
judgment  entered  upon  the  verdict  of  a  jury  directed  by  the  court, 
a  case  must  be  prepared  and  settled  as  required  by  section  997  of 
the  Code.     Delano  v.  Harp,  37  Hun,  275. 

Judgments  affirmed,  with  costs.     All  concur. 


WEYMOUTH  V.  BUOADWAT  A  8.  A.  R.  00. 
(Superior  CJourt  of  New  York  City,  General  Term.     March  6,  1893.) 

1.  Best  aot)  Secondary  Evidence. 

In  an  action  against  a  street-car  compnny  by  a  passenger,  for  personal 
Injuries  sustained  In  being  thrown  from  the  front  platform  of  defendant's 
car  and  run  over,  an  entry,  In  a  police  blotter,  of  the  report  of  an  officer 
who  assisted  plaintiff  at  the  accident.  Is  not  admissible  as  proof  of  what 
plaintiff  said  at  that  time. 

2l  Witness— Impeachment. 

Neit)ier  is  it  admissible  to  contradict  the  officer,  where  It  does  not  appear 
that  his  attention  has  been  called  to  the  statements  therein,  nor  to  cor- 
roborate him,  as  for  this  It  Is  hearsay. 

8.  Street  Railways— Injury  to  Pascjenqbrs— Instructions. 

Where  a  notice  warning  p:iss(*n.urors  not  to  jrot  on  or  off  by  the  front 
platform  **wns  on  both  sides  of  tlie  Inside  of  the  car,  aboiit  the  center  of 
the  car,"  but  the  seats  were  fiUed,  and  pei-sons  were  standing  up.  It  Is 
proper  to  charge  that  tlie  Jury  "are  not  entitled  to  m:ike  any  unfavorable 
Inference  against  plaintiff"  because  of  the  notice,  where  It  does  not  appear 
that,  with  the  seats  fiUed,  the  aUeged  notice  was  visible. 

4  Same — Posting  Notice. 

It  Is  proper  to  refuse  an  Instruction  that,  proof  having  been  given  that 
the  notice  required  by  the  general  raUroad  act  was  posted  in  the  car  on 
wlilch  the  accident  to  plaintiff  happened,  and  that  plaintiff  was  riding  on 
the  front  platform  and  was  on  the  step  of  the  oar  when  Injured,  the 
verdict  must  be  for  defendant,  where  defendant  has  not  pleaded  the  facts 
which  would  entitle  It  to  the  exemption  which  It  claims  that  such  act 
aUows. 

Appeal  from  jury  term. 

Action  by  William  T.  Q.  Weymouth  against  the  Broadway  & 
Seyenth  Avenue  Bailroad  Company  for  personal  injuries  sustained 
in  being  thrown  from  the  front  platform  of  defendant's  car,  on 
which  plaintiff  was  riding  as  a  passenger,  and  run  over.  Frcnn  a 
judgment  for  plaintiff,  entered  on  a  verdicty  defendant  appeals.  Af- 
firmed. 
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Tlie  trial  court  excluded  a  police  blotter  which  contained  an  alleged  aooount 
of  the  accident,  written  down  by  a  sergeant  from  the  account  of  an  officer 
who  assisted  plaintiff,  which  in  turn  was  made  from  certain  pesodl  mem- 
oranda.   Defendant  offered  in  evidence  the  following: 

"Warning. 
"Regulations  of  the  Broadway  and  Seventh  Avenue  Railroad  Company. 
"Passengers  are  forbidden  to  ride  on  the  steps,  or  to  get  on  or  off  or  occupy 
the  front  platform  of  the  car.  To  occupy  the  rear  platform  while  there  is 
standing  room  inside  the  car.  To  get  on  or  off  the  car  while  in  motion.  Pas- 
sengers must  get  off  the  rear  platform  on  that  side  of  the  car  nearest  the 
sidewalk.  Children  cannot  be  allowed  to  ride  on  either  platform.  No  half 
fare.  Children  under  five  years  of  age,  when  accompanied  by  their  parents 
or  guardians,  will  be  carried  free.  All  children  occupying  seats  will  be 
charged  full  fare.  The  cars  will  be  stopped  at  the  lower  crossing  going 
down,  and  at  the  upper  crossing  going  up,  town.  Passengers  are  requested 
to  report  any  incivility  on  the  part  of  the  employes  of  the  company.  The 
company  will  not  be  responsible  for  any  accident  resulting  from  violating 
either  of  the  foregoing  rules.  H.  A.  Newell, 

"Supt" 

The  court  charged  the  jury  that  "you  are  not  entitled  to  make  any  un- 
favorable inference  against  the  plaintiff  by  reason  of  the  testimony  that  re- 
ferred to  a  notice  put  up  in  the  car,  headed,  ^Warning,*  for  the  reason,  first, 
that  I  do  not  think  it  is  proved  that  it  was  in  the  car,  and,  in  the  second 
place,  I  do  not  think  that  it  was  in  such  a  situation  that  a  man  might  read 
it  or  know  its  contents.  And  again,  I  do  not  know  that  the  type  was  of  a 
kind  that  it  would  be  likely  to  reveal  its  meaning  to  persons  sitting  in  the  car. 
I  noticed  that  the  chief  inspector,  or  perhaps  the  inspector,  who  was  on  the 
stand  when  the  card  was  presented  to  him,  in  order  to  read  it,  or  to  see  any- 
thing about  it  that  would  indicate  to  him  what  it  was,  had  to  put  his  specta- 
cles on." 

Section  46  of  the  general  railroad  act,  under  which  the  defendant  con- 
tended that  plaintiff  must  be  nonsuited,  is  as  follows:  "In  case  any  pasB^iger 
on  any  railroad  shall  be  injured  whUe  on  the  platform  of  a  car,  or  on  any 
baggage,  wood,  or  freight  car,  in  violation  of  the  printed  regulations  of  the 
company,  posted  up  at  the  time  in  a  conspicuous  place  inside  of  its  passenger 
cars  then  in  the  train,  such  company  shaU  not  be  liable  for  the  Injury:  pro- 
vided, such  company  at  the  time  furnished  room  inside  of  its  passenger  can 
sufficient  for  the  proper  accommodation  of  its  passengers.*' 

Argaed  before  DUGRO  and  GILDERSLEEVE,  JJ. 

Root  &  Clarke,  for  appellant 
Redington  &  Mayor,  for  respondent. 

DUGRO,  J.  This  is  an  appeal  from  a  judgment  entered  upon  a 
verdict  The  trial  judge  did  not  err  in  refusing  to  allow  in  ev- 
idence that  entry  in  the  police  blotter.  It  was  not  admissible 
as  proof  of  what  the  plaintiff  said,  for  it  was  not  the  best  evi- 
dence. That  of  McLaughlin  was  certainly  better.  It  was  not 
admissible  to  contradict  McLauglilin,  as  his  attention  had  not  been 
called  to  the  statements  therein,  and  it  was  not  admissible  to 
corroborate  McLaughlin,  as  for  this  it  was  but  hearsay. 

There  was  no  error  requiring  reversal  in  the  charge  or  refusals 
to  charge.  That  part  of  the  charge  which  referred  to  the  lack 
of  evidence  of  notice  was  not  erroneous,  for  it  did  not  appear 
that  the  notice  was  posted  up  or  placed  where  it  could  be  seen 
by  the  plaintiff.  The  only  evidence  upon  the  point  is  that  "it 
was  on  both  sides  of  the  inside  of  the  car,  about  the  center  of 


Digitized  by 


Google 


Super.  Ct.  N.Y.]  Richmond  r.  woolfolk.  104^ 

the  car.''  As  the  evidence  showed  that  the  seats  of  the  car  were 
Mled,  and  persons  were  standing  up,  it  became  material  to  know 
with  more  particularity  than  is  ^sclosed  by  the  evidence  Just 
where  the  alleged  notice  was,  in  order  that  the  jury  coidd  say 
whether  or  not  it  was  a  notice  to  the  plaintiff,  or  should  be  con- 
sidered as  such.  It  does  not  appear  that,  with  the  seats  filled,, 
the  alleged  notice  was  nsible,  and  a  guess  is  not  permissible. 

The  refusal  to  charge  defendant's  request  "that,  proof  having 
been  given  that  the  notice  required  by  the  general  railroad  act 
was  posted  in  the  car  on  which  the  accident  to  the  plaintiff  hap- 
penedy  and  that  plaintiff  was  riding  upon  the  front  platform  and 
was  upon  the  step  of  the  car  when  injured,**  etc.,  was  not  error, 
as  the  defendant  had  not  pleaded  tiie  facts  wliich  would  entitle 
it  to  the  exemption  which  it  claims  that  the  act  in  question  allows. 
The  evidence  required  the  submission  of  the  questions  of  negligence 
and  contributory  negligence  to  the  jury. 

Upon  the  whole  case  the  Judgment  should  be  af&rmed,  with  costs. 


BICHMOND  et  al.  v.  WOOLFOLK. 

(Superior  Court  of  New  York  City,  General  Term.     January  3,  1893.) 

Pleading — Bill  op  Farttculars. 

In  an  action  by  brokers  for  commissions  claimed  to  have  been  earned 
by  procuring  a  satisfactory  purchaser  for  bonds  which  defendant  had  em- 
ployed plaintiffs  to  sell,  plaintiffs  wm  not  be  required  to  famish  a  biU  of 
particulars,  specifying  the  name  of  the  porohaser,  and  how  and  when 
plaintiffs  notified  defendant  that  a  purchaser  had  been  procured,  as  it 
would  caU  for  a  disclosure  of  evidence  which  plaintiffs  are  entitled  to> 
retain  untU  the  trial. 

Appeal  from  special  term. 

Action  by  Herbert  Bichmond  and  others  against  Joseph  A.  Wool- 
folk  to  recover  brokers'  commissions.  Ftom  an  order  denying  a 
motion  to  require  ;  laintiffs  to  furnish  a  bill  of  particulars,  defendant 
appeals.    AflBrmed. 

The  opinion  of  piLDERSLEEVE,  J.,  at  special  term,  is  as  fol- 
lows: 

The  plaintiffs  are  brokers,  and  this  action  is  brought  to  recover  commissions 
p«imed,  as  the  plaintiffs  claim,  by  procuring  a  satisfactory  purchaser  for  the 
bonds  the  defendant  had  employed  plaintiffs  to  sell.  This  motion  Is  for  a 
bill  of  particulars  iFpecifying  the  name  of  the  purchaser,  and  how  and  when 
the  plaintiffs  notified  the  defendant  that  a  purchiiser  had  been  procured.  The 
defendant  is  not  entitled  to  a  bill  of  particulars  in  this  case,  as  a  matter  of 
right.  The  court  has  the  power  to— and  might,  in  its  discretion— order  the 
plaintiffs  to  furnish  the  biU  of  particulars  the  defendant  seeks.  The  papers, 
however,  fail  to  disclose  a  condition  that  warrants  the  coturt  in  exercising  its 
discretion  in  favor  of  the  defendant  The  allegations  of  the  complaint  are 
dear,  comprehensive,  and,  we  believe,  sufficiently  specific.  The  defendant  is 
fully  informed  of  the  matters  which  plaintiffs  must  establish  in  order  to  suc- 
ceed on  the  trial  The  allegations  of  the  complaint  seem  to  be  such  as  are 
usually  set  np  in  actions  of  this  class.  Plaintiffs  cannot  succeed  unless  they 
establish  affirmatively  that  a  purchaser  was  secured  who  was  able,  ready,  and 
willing  to  purchase  the  bonds  within  the  time  prescribed  by  the  contract  In 
respect  thereto  that  was  entered  into  between  the  plaintiffs  and  the  defend- 
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nnt.  Proof  tendfaig  to  estaibllsh  these  poeltioiifl  the  defendant  can  meet  with- 
out a  bill  of  partlcnhirB  of  the  character  called  for.  It  might  be  a  great  hart- 
8hJ^  to  the  plaintiffs  to  hold  them  down  upon  the  trial  to  a  bill  of  particolan, 
and  work  a  grave  injustice.  The  demand  for  a  bill  of  particolare  herein 
seems  to  call  for  a  disclosure  of  evidence  which  plaintiffs  are  entitled  to  re- 
tain until  the  trial.  The  nature  of  pLiintlffs'  claim  fully  appears,  and  we  are 
of  opinion  that  it  would  not  be  proper  to  use  the  discretion  of  the  court  to 
require  the  plaintiffs  to  more  fuUy  advise  the  defendant  of  the  proofs  that 
will  be  offered  upon  the  trial. 

Argued  before  FBEEDMAJT  and  McADAM,  JJ. 

SuUivan  &  Cromwell,  (Edward  B.  Hill,  of  coamiel,)  for  i^ipelbuit 
Henry  G.  Andrews,  for  respondents. 

PER  CURIAM.    The  order  should  be  afiOrmed,  with  |10  ooBts  and 
disbursements,  on  the  opinion  of  the  special  teruL 


HOPPER   V.    ERSLBV   et   aL 
(Superior  CJourt  of  New  York  Olty,  General  Term.    April  3,  1883.) 

Dbmubrer— Overruling  as  Fkivolous. 

A  complaint  alleged  that,  after  plaintiff  had  flied  a  mechanic's  lien 
against  certain  property,  defendant  gave  an  undertaking  for  the  dlschar?.* 
of  any  Judgment  that  might  be  rendered  against  the  property  in  procetnl- 
ings  to  enforce  the  lien;  that  the  notice  of  Uen  was  canceled;  that  Judc- 
ment  was  subsequently  rendered  against  the  property,  in  plaintifTs  favor. 
for  $1,476.21;  and  that  no  part  thereof  had  been  paid.  HM  that,  since  the 
complaint  failed  to  state  the  amouut  of  the  undertaking,  the  person  t'> 
whom  it  was  made,  the  court  wherein  the  Judgment  was  obtained,  and 
that  it  was  duly  rendered,  a  demurrer  was  not  so  clearly  bad  as  to  war- 
rant its  being  overruled  as  frivolous. 

Appeal  from  special  term. 

Action  by  John  J.  Hopper  against  Conrad  Mnller,  Jr.,  Aiina 
Hauff,  Victor  P.  P.  Erslev,  and  Edwin  8.  Updike,  Sr.,  on  a  bond. 
Fix)ni  an  order  overruling  as  frivolous  a  demurrer  to  the  complaint 
defendants  Erslev  and  Updike  appeal.     Reversed. 

The  complaint  aUeges  as  follows:  "(1)  That  on  or  about  March  28.  1S91,  the 
plaintiff  filed  in  the  office  of  the  clerk  of  the  city  and  county  of  New  York  a 
notice  of  lien,  pursuant  to  the  provisions  of  diapter  342,  Laws  of  1855  of  the 
state  of  New  York,  and  its  amendments,  wherein  he  claimed  a  lien  to  the 
amount  of  $973.50  for  mateiials  fm'nished  by  him,  and  wliich  were  us^nI  in 
the  erection  of  the  buildings  upon  the  following  described  premises,  [desciilHiii: 
the  same.]  (2)  That  on  or  about  April  2,  1891,  the  defendants  executed  auii 
filed  with  the  clerk  of  the  court  of  common  pleas  for  the  dty  and  county  ot 
New  York  an  undertaking  to  discharge  said  lien  of  record,  which  recited  the 
filing  of  said  lien,  and  was  conditioned  that  if  the  said  defendants  Anna 
Hauff,  Conrad  MuUer,  Jr.,  or  their  legal  representatives,  should  weU  and  truly 
pay  any  judgment  that  might  be  rendered  against  said  property  in  any  pro- 
ceeding to  enforce  the  aforesaid  lien,  then  said  obligation  to  be  void;  other- 
wise, to  remain  in  full  force  and  virtue.  (3)  That  said  undertaking  was 
thereafter  duly  approved,  and  said  notice  of  lien  canceled  and  dischai^ged  of 
record,  pursuant  to  an  order  granted  at  a  special  term  of  the  court  of  common 
pleas  for  the  city  and  cotmty  of  New  York.  (4)  That  thereafter,  and  on  or 
about  September  30,  1802,  in  a  proceeding  or  action  brought  by  plaintiff  to 
enforce  said  lien.  Judgment  was  rendered  and  entered  against  said  property, 
in  favor  of  the  plaintiff,  for  the  sum  of  $1,476.21.    (5)  That  a  copy  of  saM 
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JndfUMBty  nitb  Botiee  of  entry  thereof  on  Sex^ember  dO,  1892,  wa«  personaUy 
served  on  the  desfendantB  Oonrad  Muller,  Jr.,  Anna  Hanff,  and  Victor  P.  P. 
Ersley,  on  October  1,  1882,  and  on  the  defendant  Edwin  S.  IJt)dike,  Sr.,  on 
October  8,  1892,  accompanied  by  a  written  demand  for  the  payment  of  the 
amount  thereof.  (C)  That  the  defendants  Anna  Hauff  and  Conrad  MuUer,  Jr., 
have  not  paid  the  aforesaid  judgment  so  rendered  against  said  property,  and 
no  part  thereof  has  been  paid,  and  there  is  now  due  plaintiff  on  account 
thereof  the  sum  of  $1,467.21,  with  interest  from  September  30,  1802.  MIk  le- 
fore  the  plaintiff  demands  Judgment  agahist  the  defendants  for  the  sum  of 
$1,476.21,  with  interest  fJrom  September  30,  1892,  with  costs." 

Argued  before  SEDGWICK,  C.  J.,  and  DUGEO,  J. 

H^iry  B.  Weselinan,  for  appeUants. 
Carpenter  &  Hassett,  for  respondent 

DUOBO,  J.  ThiB  is  an  appeal  from  a  jodgment  for  plaintiff 
entered  upon  an  order  overruiinig  a  demurrer  to  the  complaint  as 
frlToloBB.  The  order  is  brought  up  for  review  by  the  notice  of  ai>- 
peal.  Unless  the  demurrer  is  clearly  bad  upon  its  face,  it  should 
not  have  been  overruled  upon  the  motion.  The  failure  to  state  in 
the  complaint  the  amount  of  the  bond,  the  person  to  whom  it  was 
made,  the  court  wherein  the  judgment  was  obtained,  and  that  it 
was  duly  rendered,  and  other  onodssions,  make  the  plaintiff's  suc- 
cess upon  a  trial  very  doubtful.  We  are  by  no  means  certain  that 
the  demurrer  is  not  good. 

Judgment  reversed,  with  costs.     Order  reversed,  without  costs. 


PEOPLE  ex  reL  ALLEN  v.  MtfRRAY,  Justice. 

(Superior  Ck>urt  of  New  York  City,  Special  Term.     October,  1892.) 

1.  Scandalous  Matter  in  Affidavit — Striking  Out 

Where  an  atfidavlt  in  support  of  an  application  for  mandamus  against  a 
justice  contains  matter  reflectih^  on  the  official  integrity  of  respondent, 
such  matter  wlU  be  stricken  out  by  the  court  of  its  own  motion  as  scandal- 
ous. 
2l  Samb — Costs  Where  Court  Acts  on  Its  Own  Motion. 

Where  the  court,  of  its  own  motion,  stiikes  matter  out  of  an  afildavit 
filed  in  a  proceeding  before  the  court,  no  costs  wiU  be  aUowed. 

Proceedings  in  mandamus  by  the  people  of  the  state  of  New 
York,  on  the  relation  of  Charles  P.  Allen,  against  Thomas  E.  Mur- 
ray, as.  justice  of  the  district  court  of  the  city  of  New  York  for  the 
eleventh  judicial  district,  to  compel  him  to  enter  the  proper  order 
and  issue  the  proper  warrant  in  summary  proceedings  for  the  pos- 
session of  leased  premises.  An  affidavit  filed  in  support  of  the  ap- 
plication contained  matter  reflecting  on  the  official  integrity  of  re- 
spondent.   Stricken  out  by  the  court  of  its  own  motion. 

For  decision  on  appeal  from  judgment,  see  21  N.  Y.  Supp.  797. 

William  H.  Secor,  for  relator. 
Alien  Murray,  for  respondent 

McADAM,  J.  The  rule  is  that  an  allegation  in  a  pleading  or  In 
affidavits  of  anything  which  is  unbecomin:;   the  dignity  of  the 
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court  to  hear,  or  which  is  contrary  to  good  manners^  or  which 
charges  crime  not  necessary  to  be  shown  in  the  cause,  is  regarded 
as  scandalous,  and  will  be  stricken  out  1  DanieU,  Ch.  PL  p.  347; 
Story,  Eq.  PI.  §§  266,  862.  If  matter  is  scandalous,  it  is  also  fan 
pertinent.  Scandal  tends  to  injure  by  making  records  the  means 
of  perpetuating  libelous  and  malignant  slanders.  1  Story,  Eq.  PK 
§§  269,  270.  In  scandalum  magnatum,  words  spoken  in  deropt- 
tion  of  a  peer,  judge,  or  other  high  officer  of  the  realm  were  formerly 
more  reprehensible  than  defamation  of  a  private  i)er8on,  and  mucii 
greater  is  the  misconduct  when  put  in  writing  in  the  form  of  n 
court  record  to  be  treasured  and  preserved  for  all  time  to  come. 
The  objectionable  matter  in  this  instance  reflects  upon  the  official 
integrity  of  the  respondent,  and  is  calculated  to  bring  him  into  dis- 
repute as  a  judicial  officer.  The  scandalous  matter  appears  in  the 
affidavit  of  Mr.  Secor,  the  relator*s  attorney;  is  wholly  irrelevant 
to  the  legal  questions  presented,  and  not  entitled  to  a  place  upon  the 
record.  The  attorney  ought  to  have  known  this,  and  must  be  cen 
sured  for  his  unprofessional  conduct.  In  chancery  practice,  when 
a  bill  or  other  pleading  contained  scandal,  it  was  referred  to  a 
master  to  be  expunged;  and,  till  this  had  been  done^  the  opposite 
party  was  not  required  to  answer.  3  Bl.  Gonmi.  442.  The  rule  i? 
now  more  smnmary.  Affidavits  and  other  papers  for  use  on  a  mo- 
tion, which  are  scandalous  or  contain  scandsdous  statements,  may 
be  suppressed  by  the  court,  or  stricken  out  of  the  papers,  and  not 
allowed  to  be  used.  The  court  Will  do  this  and  should  do  so  of  its 
own  motion,  without  an  application  from  the  adverse  partv.  People 
V.  Railroad  Co.,  8  Abb.  Pr.  (N.  S.)  122;  People  v.  Church,  2  Lans. 
459;  People  v.  Railroad  Co.,  57  Barb.  204.  Section  545  of  the 
Code  is  merely  declaratory  of  the  conmion  law  upon  the  subject. 
See  Fry  v.  Bennett,  5  Sandf.  62;  Carpenter  v.  West,  5  How.  Pr.  o^: 
Mussina  v.  Clark,  17  Abb.  Pr.  188;  Opdyke  v.  Marble,  44  Barb.  64, 
18  Abb.  Pr.  375;  McVey  v.  Cantrell,  8  Hun,  522.  The  court,  of  its 
own  motion,  has  stricken  out  the  scandalous  matter  referred  to,  with 
the  admonition  now  given,  that  the  practice  of  libeling  suitors  by 
impertinent  and  irrelevant  language  in  affidavits  or  otfierwise  will 
not  bear  repetition  in  this  or  any  otiier  court  of  justice.  Indeed, 
had  the  court  known  that  the  papers  contained  such  matter,  it 
would  have  declined  to  receive  them  for  judicial  action.  The  dig 
nity  of  the  court,  professional  ethics,  good  practice,  and  the  orderk 
administration  of  justice,  require  the  rebuke  administered.  War 
ren,  in  his  work  on  Attorneys,  speaking  of  the  respect  due  to  the 
feelings  of  others,  reminds  practitioners  of  the  trite,  but  beautifuL 
verse: 

**Teach  me  to  feel  another^s  woe^ 

To  hide  the  fault  I  see: 
The  mercy  I  to  othprs  show. 

That  javnsy  show  to  me.** 

If  errors  are  to  be  redressed  by  corrective  measures  by  a  court  of 
review,  it  can  be  aided  by  intelligent  l^al  argument,  never  bj 
scandal  in  any  form,  or  to  any  extent  If  the  application  to  ex- 
punge had  been  made  on  the  application  of  the  respoud^it,  the 
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^  d^:n  ^  -  would  have  allowed  costs  against  the  attorney  personally, 
z  :<^  "\"  section  545  of  the  Code.  As  no  such  motion  was  made,  no 
-J^jf  Twill  be  granted.  This  opinion  is  filed  in  explanation  of  the 
i.  V7  ^  ik  lines  which  appear  in  the  affidavit,  striking  out  the  offen- 

-  :.  r^.-ind  irrelevant  matter  aforesaid,  and  to  aid  in  preventing  a 
~.^  ^ .  ition  of  misconduct  which  has  no  place  in  the  halls  of  justice. 

(ir  — ^ 

*  -  ^'  BRASSINGTON  ▼.  BOHRS  et  al. 

-  -  ^  ^..mon  Fleas  of  New  York  City  and  County,  General  Term.    April  10, 18d3.) 

'^i'.  ON  Apfeai*— Separatb  Appeals  in  One  Notice. 
:  -  :*  ■  Where  several  appeals  are  taken  In  a  cause,  respondent,  on  af&rmance, 
.1  'Sy .  entitled  to  costs  of  each  appeal,  though  aU  the  appeals  are  Included  in  a 
'-^    ingle  notice  of  appeal. 

r^-ction  by  John  D.  Brassin^n  against  Frederick  Rohrs  and 
'.  ,;^,rg  Qj^  a  promissory  note.     The  judgment  and  two  orders  were 

,: : : :  med  on  appeal  by  defendants,  (22  N.  Y.  Supp.  761,)  and  plaintiff 
,.:  '^:  9  the  allowance  of  the  costs  of  three  appeals. 

'-  ''^fenry  Wehle,  for  appellants. 
'"•'^'Sias.  J.  Hardy,  for  respondent. 

;'  '")ALY,  C.  J.  The  appellants,  upon  a  single  notice  of  appeal  to 
•*  -  B  court,  brought  up  for  review  (1)  the  judgment  of  the  general 

"'an  of  the  city  court  upon  demurrer,  together  with  the  order  di- 
'-;-  !ting  such  judgment;  (2)  an  independent  order,  made  after  judsx- 
'■*i  ^mt,  denying  the  motion  to  vacate  such  judgment;  and  (3)  an 
II  ^' dependent  order  striking  out  as  sham  that  part  of  defendants' 
r.  ^'iswer  which  had  not  been  demurred  to.  ^though  there  was 
r.  .1  It  one  notice  of  appeal,  it  sx)ecifled  three  appeals,  and  the  respond- 
£  at  is  therefore  entitled  to  costs  of  each  appeal.  Stanton  v.  King, 
L.-  6  N.  Y.  585.     The  api>ellants  for  their  own  convenience,  includc»d 

/.  aeir  three  appeals  in  one  notice;  but  that  does  not  make  less  than 
r-  hree  appeals,  which  respondent  was  called  upon  to  contest  and 

-  irgue,  and  which  were  in  fact  separately  discussed  in  the  briefs 
:y  m  both  sides.  Eespondent  was  not  relieved  from  any  labor,  nor 
,  laved  any  time,  by  the  form  in  which  the  appeals  were  taken.    We 

have  therefore  allowed  costs  upon  the  appeal  from  the  judgment 
which  will  cover  the  appeal  from  the  intermediate  order  sustaining 
'the  demurrer.  The  disbursements  allowed  upon  that  appeal  will 
;  -cover  all  the  printing  upon  all  the  appeals,  as  the  appesd  papers 
npon  al)  were  contained  in  one  book,  and  the  points  upon  all  were 
embraced  in  one  brief.  On  each  of  the  two  remaining  appeals 
from  orders,  costs  to  be  taxed  without  disbursements  are  allowed. 
Goodridge  v.  Connor,  66  How.  Pr.  143.    All  concur. 
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SWBBZEY  T.  PRUDENTIAL.  LIFE  INS.  CO.   OP  AMERICA. 

(Oommoii  Pleas  of  New  Tark  City  and  County,  General  Term,     liarch  8^ 

1893.) 

Lan  iNBUBANCB'-CoNomoN  AGAisrsT  Suicidb—Etidencb. 

In  an  action  on  a  policy  of  life  insurance,  where  plaintilTa  ri^t  of 
recovery  is  dependent  on  proof  that  Insured  did  not  come  to  his  death  by 
suicide,  and  it  was  conceded  that  he  was  not  killed  by  another  person, 
and  the  evidence  excluded  an  Inference  of  accident,  a  yerdict  tor  plaintiff 
will  be  set  aside  as  contrary  to  evidenoe. 

Appeal  from  trial  term. 

Action  on  a  policy  of  life  insurance  by  Helen  Sweeeey,  iiidivid- 
nally,  and  as  administratrix  of  tlie  estate  of  William  H.  Sweezej, 
deceased,  against  the  Pmdential  Life  Insurance  Company  of  Amer- 
ica. Plaintiff  had  judgment  on  the  verdict  of  a  jury,  from  which^ 
and  an  order  denying  a  motion  for  a  new  trial  on  the  minates,  de- 
fendant appeals.     Eeversed. 

Among  other  things  in  said  policy  contained  under  the  heading  of  *'Ck>ndi- 
tions,  Agreements,  and  CJoncessions,"  It  was  provided  as  foUows:  •'FourtlL 
If  within  three  years  from  the  date  hereof  the  hlsured  shall  die  by  suicide. 
whether  sane  or  insane*  or  in  consequence  of  his  or  her  own  criminal  actioiL 
the  liability  of  the  company  shaU  not  exceed  the  amount  of  the  pranlums 
paid  on  thU  policy." 

Argued  before  BISCHOFP  and  PEYOB^  J  J. 

H.  &  G.  Campbell,  for  appellant 
W.  H.  Knox,  for  respoi^ent 

BISCHOFP,  J.,  (orally.)  It  is  conceded  here  that  the  circum- 
stances excluded  an  inference  that  the  wound  of  which  the  insured 
died  was  inflicted  by  a  person  other  than  himself,  or  that  it  was 
the  result  of  accident,  and  that  i)ermits  of  no  inference  other  than 
that  his  death  was  due  to  suicide.  On  the  trial  counsel  for  defend- 
ant said,  'T[  ask  the  court  to  charge  that  there  is  no  proof  of  any 
accident  happening."  The  court  said,  *^es;  there  is  no  evidence 
how  the  maii  fell."  Now,  if  the  wound  was  not  inflicted  by  a  jper^ 
son  other  than  the  insured,  and  if  it  was  not  the  result  of  acciwnt 
to  what  was  the  death  of  the  intestate  attributable  if  not  to  suicide? 
All  other  inferences  as  to  the  cause  of  death  being  removed,  suicide 
was  no  longer  left  to  presumption  or  inference,  but  stood  estab 
lished.  Judgment  should  be  reversed,  and  a  new  trial  orderedy  with 
costs  to  abide  the  event 

PEYOR,  J.,  (orally.)  I  place  my  concurrence  with  the  learned 
presiding  judge  upon  another  and  independent  ground,  namely, 
that  the  verdict  is  contrary  to  the  clear  and  conclusive  evidence. 
The  issue  was  whether  the  decedent  committed  suicide.  That  he 
did  so— that  he  intentionally  destroyed  himself — ^is  the  only  possible 
inference  from  the  evidence.  It  is  conceded  that  he  was  not  kiUed 
by  another,  but  by  himself.  Then  was  the  death  by  design  or  by 
accident?     Who  can  doubt  that  it  was  by  design?     He  was  found 
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with  hiB  throat  completely  cut,  and  the  very  nature  of  the  wound 
excluded  the  possibility  of  accident,  and  established  to  demonstra- 
tion that  it  was  the  effect  of  contrivance.  Then  we  have  as  part 
of  the  res  gestae  the  instant  declaration  of  the  wife  that  the  de- 
ceased had  committed  suicide.  We  have,  further,  the  report  to 
the  insurance  company  that  the  cause  of  his  death  was  suicide. 
It  is  not  the  right  only,  but  the  duty,  of  the  general  term  to  set 
aside  a  verdict  palpably  against  the  evidence  and  the  justice  of  the 
case*     Such  is  tiie  present  case. 


a  Misa  B«p.  48.) 

In  re  LOWMAN'S  BSTATB. 

(Surrogate's  Ck>urt,  Ghemimg  Coimty.   July,  tSKL) 

WiiJt*— OoHTBar— Uhduh  Ihflubnob— Evidehcb. 

In  a  proceeding  to  set  aside  the  probate  of  a  wUi  on  the  ground  of  un* 
due  influence  it  appeared  that  testator  was  a  man  of  robust  constitution, 
exoeUent  judgment,  large  means,  and  extensive  business;  that  when  he 
gave  directions  as  to  the  terms  of  his  will,  and  when  he  executed  It,  no 
one  was  present  but  his  legal  advisers,  and  that  his  mind  and  Judgment 
were  then  unimpaired.  The  only  evidence  to  impeach  the  will  was  that 
some  time  previous  to  its  execution  one  of  the  executors  and  legatees, 
-who  was  a  nephew  and  a  physician,  administered  to  testator  proper  qxian- 
titles  of  morphine  for  the  purpose  of  aUaying  pain  caused  by  a  severe  attack 
of  rheumatism  in  his  lower  limbs;  and  that  deceased,  who  never  married, 
often  visited  such  nephew,  and  left  to  his  management  and  decision  some 
of  his  matters  of  business.  Held,  that  the  evidence  was  insufficient  to  jus- 
tify the  setting  aside  the  probate  of  the  wilL 

Application  by  Lyman  Lowman  and  Phebe  Gk)odwln  to  set  aside 
decree  adndtting  to  probate  the  will  of  Jacob  Lowman,  deceased. 

Robertson,  Smith  &  Bull,  for  contestants. 
Baldwin  &  Baldwin,  for  proponents. 

TAYLOR,  S.  On  the  9th  day  of  April,  1891,  Jacob  Lowman,  a 
descendant  of  one  of  the  oldest  families  of  this  county,  and  a  resi- 
dent of  it  all  of  his  life,  at  the  age  of  71  years,  died  at  his  home  in  the 
town  of  Chemung.  Previous  to  his  death,  and  on  the  20th  day  of 
June,  1889,  he  had  made  and  executed  a  last  will  and  testament, 
which  was  presented  to  the  surrogate  of  this  county  for  probate, 
and  admitted  to  probate  on  the  19th  day  of  November,  1891.  On 
the  11th  day  of  March,  1892,  Lyman  Lowman,  a  nephew  of  said  de- 
ceased, and  Phebe  Goodwin,  a  niece,  filed  a  petition  in  this  court  for 
the  revocation  of  the  decree  admitting  said  will  to  probate,  alleging 
that,  at  the  time  of  its  execution,  the  deceased  was  not  competent 
to  make  a  will,  and  that  the  same  was  procured  by  fraud,  imposi- 
tion, coercion,  and  undue  influence  practiced  and  exercised  upon  the 
said  Jacob  Lowman  by  certain  legatees  and  devisees  named  in  said 
instrument,  and  by  persons  at  their  instance,  and  under  and  by  their 
direction  and  connivance;  and  that  said  deceased  was  under  the  re- 
straint and  duress  of  the  said  legatees  and  devisees.  A  citation 
was  issued  upon  such  petition,  returnable  May  2, 1892,  and  issue  was 
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joined  upon  the  allegations  therein  contained,  and  a  large  volume 
of  evidence  taken  in  reference  thereto,  I  have  carefully  read  over 
the  large  mass  of  testimony  taken  in  this  case,  a  very  considerable 
portion  of  which,  bearing  upon  the  testamentary  capacity  of  the  de- 
ceased, is  of  no  value  in  view  of  the  admission  of  the  contestants' 
counsel  that  he  had  such  capacity,  except  as  it  might  bear  upon  the 
question  of  undue  influence.  Jacob  Lowman  was  a  man  of  robust 
frame,  strong  constitution,  temperate  in  habit,  economical  in  ex- 
penditure, a  shrewd  and  calculating  man,  and  of  splendid  business 
attainments.  For  years  he  had  been  prominent  and  well  known  Id 
the  business  circles  of  this  county,  extensively  engaged  in  lumber- 
ing, milling,  farming,  and  the  production  of  butter,  until,  at  the 
time  of  his  death,  he  was  reputed  to  be,  and  probably  was,  one  of 
the  largest  owners  of  real  estate  in  the  county;  a  man  of  wealth  and 
influence.  All  of  his  life,  up  untU  within  two  weeks  of  his  death, 
he  gave  personal  supervision  and  attention  to  the  management  and 
control  of  his  vast  business  interests.  It  is  no  extravagance  of  lan- 
guage to  assert  that  down  to  the  hour  of  his  death  any  person  who 
would  have  insinuated  that  Jacob  Lowman  was  of  unsound  mind 
or  incapable  to  conduct  and  manage  his  affairs,  would  have  been 
regarded  as  either  indulging  in  wit  or  sarcasm.  He  had  never  mar- 
ried, and  at  the  time  of  his  death  he  left  no  nearer  relatives  than 
nephews  and  nieces.  It  is  not  contended  upon  the  part  of  the  con- 
testants but  what  the  will  admitted  to  probate,  and  which  this  pro- 
ceeding is  brought  to  revoke,  was  drawn  and  executed  in  conformity 
with  the  statutes.  It  appears  from  the  evidence  that  some  time 
previous  to  its  execution  the  deceased  sent  for  his  lawyer,  Mr.  John 
A.  Reynolds,  who  went  to  his  home  in  the  town  of  Chemung,  and 
there,  for  nearly  half  a  day,  the  deceased  and  his  attorney  con^ted 
and  advised  over  the  disposition  of  his  property.  Voluminous 
memoranda  were  taken  by  the  attorney,  and,  following  the  instruc- 
tions there  received,  he  subsequently  drew  the  will  in  question,  leav- 
ing, however,  the  question  of  who  should  be  executors,  and  one  or 
two  minor  details,  to  be  considered  and  settled  when  it  should  be 
submitted  to  the  deceased  for  his  signature.  On  the  20th  of  June, 
1889,  Mr.  Reynolds,  in  company  with  Mr.  Stanchfleld,  his  law  part- 
ner, went  to  the  home  of  deceased  with  the  will,  which  he  had  drawn 
pursuant  to  the  instructions  he  had  theretofore  received  from  the  de- 
ceased. It  was  read  over  to  the  deceased;  the  executors  were 
selected;  witnesses  were  called  in  and  requested  to  and  did  sign  it, 
and  it  was  left  with  Mr.  Reynolds  for  safe-keeping.  There  is  no  pre- 
tense upon  the  part  of  tliese  contestants  that  any  informality  suflS- 
cient  to  be  worthy  of  criticism  accompanied  the  execution  of  this 
will,  but  they  insist  that  this  instrument  does  not  represent  the  free 
and  voluntary  act  of  the  decedent,  but  is  impregnated  with  the  in- 
fluences which  had  heretofore  surrounded  him  and  been  exc^rcised 
over  him  by  some  of  the  legatees  or  devisees  under  this  instrument. 
The  only  question,  therefore,  that  it  is  necessary  to  discuss  is 
whether  there  is  evidence  sufficient  in  this  case  to  uphold  the  con- 
tention of  the  contestants  that  the  decree  admitting  this  wQl  to  pro 
bate  should  be  revoked. 
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The  law  is  well  settled  that,  in  order  to  avoid  a  will  upon  the 
ground  of  undue  influence,  the  influence  must  be  such  as  to  over- 
power and  subject  the  will  of  the  testator,  thus  producing  a  disposi- 
iion  of  the  property  the  testator  would  not  have  made  if  left  freely 
to  act  his  own  pleasure;  and  this  must  be  proved  like  any  other  fact; 
it  must  not  be  guessed  at.  The  influence  or  importunity  must  be  such 
as  to  deprive  the  testator  at  the  time  of  the  free  exercise  of  his  will, 
whereby  the  instrument  becomes  the  will  of  another  man,  rather  than 
that  of  the  testator.  Such  undue  influence  must  have  been  exer- 
cised in  respect  to  the  very  act,  and  the  act  must  be  proved,  and  will 
not  be  inferred  from  opportunity  and  interest.  Gardiner  v.  Gar- 
diner, 34  N.  Y.  155;  Seguine  v.  Seguine,  4  Abb.  Dec.  191;  Kinne  v. 
Johnson,  60  Barb.  69;  Cudney  v.  Cudney,  68  N.  Y.  148;  Deas  v.  Wan- 
dell,  3  Thomp.  &  C.  128.  The  influence  exerted  must  appear  to  have 
amounted  to  moral  coercion,  which  restrained  independent  action, 
destroyed  free  agency,  or  have  been  such  an  importunity  as  the  tes- 
tator was  unable  to  resist,  and  which  constrained  him  to  do  that 
which  was  against  his  free  will.  Society  v.  Loveridge,  70  N.  Y. 
387;  Merrill  v.  Rolston,  5  Redf.  Sur.  220.     ' 

Keeping  in  view  the  principles  laid  down  by  the  courts  for  the 
determination  of  questions  of  fact  arising  in  contests  of  this  char- 
acter as  above  cited,  a  brief  resume  of  the  evidence  of  the  contest- 
ants bearing  upon  this  question  is  necessary  to  its  determination. 
The  deceased,  about  six  months  before  the  time  of  the  execution 
of  this  will,  had  been  attacked  with  inflammatory  rheumatism, 
which  the  evidence  discloses  was  principally  conflned  to  his  lower 
limbs;  and  which,  to  a  greater  or  less  extent,  deprived  him  of  that 
activity  of  body  which  he  had  heretofore  uniformly  possessed.  At 
times  the  disease  was  so  violent  that  it  conflned  him  to  his  house, 
and  subjected  him  to  severe  physical  pain  and  suffering.  The  phy- 
sicians who  attended  him  previous  and  subsequent  to  the  execu- 
tion of  this  will  were  all  produced  and  sworn  in  this  proceeding. 
They  uniformly  testify  that  they  saw  no  evidences  of  mental  un- 
soundness; that,  so  far  as  their  observation  and  knowledge  extends, 
with  the  exception  of  this  physical  incapacity,  he  was  in  the  full 
possession  of  the  same  strength  of  character  and  mental  attain- 
ments that  they  had  heretofore  noticed  and  observed  in  him.  It 
apx)ears  from  their  evidence,  and  from  the  evidence  of  some  of  the 
attendants  who  took  care  of  the  deceased  while  suffering  from  this 
malady,  that  for  the  purpose  of  alleviating  the  pain  which  he  en- 
dured, medicines  were  administered  to  him,  consisting  sometimes 
of  morphine;  and  that  this  medicine  was  prescribed  and  furnished 
by  Dr.  Everett,  who  is  a  physician,  a  nephew  of  the  decedent,  and 
one  of  the  residuary  legatees  and  executors  under  this  wiU.  It 
does  not  appear,  however,  anywhere  in  this  case,  that  at  the  time 
of  the  delivery  to  Mr.  Reynolds  of  the  memoranda  from  which  this 
will  was  drafted,  or*at  the  time  of  its  execution  by  the  deceased, 
that  he  was  in  any  way  under  the  influence  of  any  narcotic;  but, 
on  the  contrary,  was  in  full  possession  of  all  of  his  mental  faculties; 
as  clear,  concise,  and  explicit  in  his  conversation  and  deportment 
as  he  had  been  at  any  time  of  his  life.  The  contestants  insist  that 
v.22N.Y.s.no.9— .67 
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fnom  this  fact  of  the  administering  of  this  drug  the  mind  of  the  de 
ceased  had  become  impaired  to  such  an  extent  that  it  could  be  in- 
fluenced and  controlled  more  readily,  more  easily,  and  more  surelj 
than  though  it  had  not  been  prescribed;  and  they  ask  us  to  infer 
that  it  was  administered  under  the  directions  of  Dr.  Everett  for  the 
purpose  of  bringing  about  this  condition  of  mind  in  the  decedent 
which  would  enable  him  more  readily  to  influence  him  in  the  dis- 
position of  his  property  and  the  making  of  his  wilL  We  do  not 
think  any  such  inference  could  be  drawn  from  the  eridence,  if  such 
an  inference  were  justifiable  under  the  law;  for  it  is  perfect^y  clear 
to  our  mind,  after  reading  and  considering  this  evidence,  that  the 
deceased  had  not  taken  any  very  great  portion  of  morphine  up 
to  the  time  of  the  execution  of  this  will;  and  such  as  he  had  taken 
was  properly  administered  for  the  sole  purpose  of  alleviating  and 
allaying  the  extreme  pain  which  he  suffered  from  the  malady  ahoTe 
referred  to.  And  while  it  is  not  material  to  a  decision  of  this  case, 
we  think  justice  to  the  parties  requires  us  to  say  that  this  theory 
advanced  by  the  contestants  is  wholly  without  foundation,  and  that 
no  person  connected  with  or  attending  t^e  decedent  during  all  of 
the  time  of  that  painful  illness  which  eventually  ended  his  life,  ad- 
ministered to  him  any  medicines  except  in  the  utmost  good  faith, 
and  founded  upon  the  belief  that  they  were  the  proper  remediea 
to  administer  in  connection  with  his  eompiaint. 

It  is  inristed,  however,  by  the  contestants,  that  for  a  time  pre- 
vious to  the  execution  of  this  will — ^what  length  of  time,  however, 
is  not  clearly  developed<^£>r.  Everett  had  charge  of  some  of  the  busi- 
ness affairs  of  the  deceased.  Iliat  the  deceased  consulted  him, 
and  deferred  to  his  opinion  and  judgment  in  the  management  of 
some  of  his  affairs,  is  very  clear.  As  has  been  stated,  the  dece- 
dent's business  was  not  only  extensive,  but  diversiflied.  Dr.  Ev- 
erett wa«  apparently  one  in  whose  judgment  the  deceased  had  some 
degree  of  confidence.  He  was  engaged  in  the  drug  business  in  the 
city  of  Elmira,  running  and  operating  a  store;  and  the  deceased 
frequently  visited  him,  and  frequently  consulted  him,  and  oftai 
left  to  his  management  and  decision  some  of  his  matters  of  busi- 
ness; and  from  these  facts  the  contestants'  counsel  contend  tliat 
there  was  an  opportunity  for  Dr.  Ev€arett  to  exercise  upon  the  mind 
of  the  deceased  undue  infiuence  in  the  making  of  this  wilL  But 
as  we  have  seen,  undue  influence  is  a  f^ct  which  must  be  jHtyren: 
it  cannot  be  guessed  at.  The  burden  of  proving  that  fact  is  upon 
the  contestants,  and  unless  they  have  established  to  the  satisfactioD 
of  this  court  not  only  that  the  opportunity  existed,  but  that  it  was 
followed  with  coercion  or  fraud,  they  cannot  sustain  their  position. 
It  is  important,  as  bearing  upon  this  question,  to  again  recur  to  the 
time  of  the  execution  of  this  will.  Not  a  scintilla  of  evidence  has 
been  produced  that  previous  to  its  execution  did  Dr.  Ev«ett  or  any 
other  person  except  the  deceased's  legal  adviser  ever  even  talk  with 
him  about  the  making  of  any  will  or  the  disposition  of  his  property. 
At  the  time  of  the  giving  of  the  instructions  to  his  legal  adviser, 
none  of  the  beneficiaries  under  this  instrument,  whom  it  is  sought 
to  charge  with  improper  or  undue  influence,  were  present.     At  tiie 


Digitized  by 


Google 


8uf.  Ot  Gl^tfm'^:!  9CN  MS  lowvahVi  bsmtx.  1059 

time  it  was  signed  and  executed,  no  <wie  participated  in  that  trans- 
action except  the  decedent's  legal  adviser  and  the  persons  who  were 
requested  to  sign  it  as  witnesses;  and  the  persons  present  at  its  exe- 
ecution,  and  who  signed  it  at  the  request  of  the  deceased  as  wit- 
nesses, have,  in  the  most  positive  and  emphatic  terms,  testified  that 
the  deceased  appeared  to  be,  and  they  believed  he  was,  not  under 
any  restraint  or  influence  whatever  from  any  person.  How,  then, 
it  can  be  seriously  contended  that,  in  the  entire  absence  of  any 
I)roof,  the  deceased  up  to  the  time  of  the  execution  of  this  solemn 
instrument  had  been  even  approached  upon  the  subject  of  the  dis- 
IK)sition  of  his  property,  that  he  was  not  a  free  agent  and  acting  as 
his  own  conscience  and  judgment  dictated  to  him,  is  almost  be- 
yond the  bounds  of  comprehension  or  belief.  The  largest  portion 
of  the  testimonj7  offered  by  the  contestants  in  this  case  as  bearing 
upon  the  question  of  undue  influence  related  to  circumstances  and 
incidents  subsequent  to  the  execution  of  this  will,  and  running  down 
to  the  time  of  the  death  of  the  testator.  We  have  carefully  read 
and  considered  it  all,  «nd  fail  to  find  ft-om  it  a  single  fact  or  circum- 
stance which  would  justify  even  the'  inference  3iat  the  deceased 
was  under  the  influence,  control,  or  constraint  of  any  human  being 
at  the  time  he  executed  this  will.  In  fact  we  are  constrained  to 
say  from  this  evidence  that  this  proceeding  is  wholly  without  merit, 
and  can  only  be  accounted  for  upon  the  ground  that  the  custom 
has  become  quite  prevalent  that,  so  soon  as  a  man  dies,  leaving  a 
large  estate,  it  is  the  signal  for  legal  controversy,  oftentimes  brought 
for  no  other  purpose  and  with  no  other  object  in  view  than  to 
harass  and  annoy  the  beneficiaries  under  a  will,  so  that  a  settle- 
ment might  be  accomplished.  It  is  proceedings  of  this  character 
which,  to  a  large  extent,  have  created  the  public  opinion  that  the 
administration  of  justice  can  be  trifled  with,  and  estates  frittered 
away,  under  the  withering  process  of  litigation.  Our  final  conclu- 
sion, therefore,  is  that  Jacob  Lowman,  at  the  time  of  his  decease, 
was  fully  comi)etent  in  aU  respects  to  make  a  will.  That  he  was 
in  the  full  possession  of  his  mental  faculties,  and  not  under  the  re- 
straint, influence,  or  coercion  of  any  person  whatever,  and  the  dis- 
position of  his  property  was  in  accordance  with  his  wishes  and  de- 
sires, and  dictated  by  that  excellent  judgment  which  had  charac- 
terized all  the  acts  of  his  life;  that  the  will  in  all  resx)ects  con- 
forms to  the  requirements  of  the  law,  and  the  decree  heretofore 
made  admitting  it  to  probate  must  stand,  and  this  proceeding  must 
falL  We  have  only  to  add  that  from  the  evidence  we  conclude  that 
this  proceeding  was  not  brought  in  good  faith,  but  for  some  ulte- 
rior purpose,  and  therefore  the  contestants  should  be  subjected  to 
the  costs  of  this  controversy.  An  order  will  therefore  be  entered 
dismissing  these  proceedings,  with  costs  against  the  contestants. 
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(1  Miflo.  Bep.  S6&) 

In  re  OTIS'  WILL. 

(Surrogate's  Court,  Essex  CSounty.     November,  1892.) 

WiLUi — Capacity  to  Make— Effect  of  Age. 

Incapacity  to  make  a  will  cannot  be  inferred  alone  from  advanced  jeux, 
poor  health,  or  a  weak  mind. 

Petition  for  the  probate  of  the  will  of  John  Otis,  deceased.  Pro- 
bate granted. 

A.  K.  Dudley,  for  proponents. 
F.  A.  Smith,  for  contestants. 

Mclaughlin,  S.  John  Otls  died  on  the  10th  of  March,  1891, 
having  on  the  1st  of  April,  the  year  previous,  made  and  published 
his  last  wm  and  testament,  which  is  now  offered  for  probate,  and 
the  validity  of  which  is  challenged  by  his  son,  John  W.  Otis,  upon 
the  ground,  mainly,  that  it  was  obtained,  and  the  execution  thereof 
procured,  by  fraud,  circumvention,  and  undue  influence  brought  to 
bear  against  and  upon  the  testator  by  Sara  D.  Bruce,  or  some  other 
person  or  persons  unknown  to  the  contestant,  and  also  upon  the 
further  ground  that  the  testator,  at  the  time  of  the  execution  of 
the  will,  did  not  possess  sufficient  testamentary  capacity  to  make 
a  will.  Other  formal  objections  were  made  to  its  probate,  but  upon 
the  hearing  the  evidence  was  directed  mainly,  if  not  entirely,  to 
the  question  of  undue  influence  and  want  of  capacity,  and  upon 
the  argument  the  same  course  was  adopted  by  the  learned  counsel 
for  the  contestant.  The  will  was  drawn  at  the  house  of  the  de- 
ceased, in  Elizabethtown,  by  Milo  O.  Perry,  an  attorney  of  high 
standing  and  character.  Mr.  Perry  was  also  one  of  the  witnesses 
to  the  wUl.  The  day  previous  to  its  execution  the  testator  sent  for 
Mr.  Perry,  with  whom,  as  we  may  infer  from  the  evidence,  he  was 
on  very  friendly  terms.  Mr.  Perry,  in  answer  to  the  summons,  went 
to  the  house  of  the  deceased.  They  were  closeted  together  for 
some  time, — ^no  other  persons  being  present, — ^and  the  deceased  then 
gave  him  "instructions  as  to  how  he  wanted  his  vnll  drawn."  Mr. 
Perry,  after  receiving  such  instructions,  repaired  to  his  office,  and 
prepared  a  draft  of  the  will,  and  on  the  following  day  returned  to 
the  house  of  the  .deceased,  with  whom  he  was  again  closeted  for 
some  time,  during  which  time  the  will  was  read  to  the  deceased  by 
Mr.  Perry,  and  the  deceased  read  it  himself.  The  wiU  was  then 
signed  by  the  deceased,  and  witnessed  by  Mr.  Perry  and  one  Wilbur 
H.  Brownson.  All  of  the  statutory  requirements'  as  to  the  execu- 
tion and  publication  of  the  will  were  closely  followed  and  caie- 
fully  observed.  Therefore  the  questions  presented  are  whether  un- 
due influence  was  used  in  procuring  the  testator  to  make  the  will 
and  also  whether  the  tiestator  had  sufficient  testamentary  capacity 
to  make  a  will. 

The  contestant's  counsel  very  ingeniously  and  strenuously  urged 
the  argument  that  the  testator,  being  aged  and  infirm,  was  unfalriy. 
so  far  as  the  contestant  was  concerned,  and  improperly,  influenced 


Digitized  by 


Google 


Snr.  Ct.  Essex.]  in  re  otis'  will.  1061 

in  maJdng  th.e  will;  but  the  position  of  the  learned  connsel  in  this 
respect  is  not  at  all  sustained  by  the  proof.  He  utterly  failed  to 
call  the  attention  of  the  surrogate  to  any  evidence  which  would 
justify  such  a  conclusion.  The  court  of  last  resort  in  this  state 
has  declared  that,  to  avoid  a  will  on  the  ground  of  undue  in- 
fluence,  **it  must  be  made  to  apj)ear  that  it  was  obtained  by  means 
of  influence  amounting  to  moral  coercion,  destroying  free  agency, 
or  by  importunity  which  could  not  be  resisted,  so  that  the  testator 
was  constrained  to  do  that  which  was  against  his  actual  will,  but 
which  he  was  unable  to  refuse,  or  too  weak  to  resist."  Brick  v. 
Brick,  66  N.  Y.  144,  149.  'It  must  not  be  the  promptings  of  af- 
fection, the  desire  of  gratifying  the  wishes  of  another,  lie  ties  of  at- 
tachment arising  from  consanguinity,  or  the  memory  of  kind  acts 
and  friendly  offices,  but  a  coercion  produced  by  importunity,  or  by 
a  silent,  resistless  power  which  the  strong  will  often  exercises  over 
the  weak  and  infinn,  and  which  could  not  be  resisted,  so  that  the 
motive  was  tantamount  to  force  or  fear."  Society  v.  Loveridge,  70 
N.  Y.  387,  394;  Jarm.  Wills,  36,  37;  Gardner  v.  Gardner,  34  N.  Y.  155. 
Undue  influence,  when  relied  upon  to  annul  a  testamentary  dis- 
position of  property,  is  in  one  sense  a  fraud,  and,  as  such,  it  must 
be  proved.  It  cannot  be  presumed.  It  need  not  necessarily  be 
proved  by  direct  evidence,  but,  if  not,  then  such  circumstances,  at 
least,  must  be  proved  from  which  lliat  conclusion  logically  and 
irresistibly  follows.  In  re  Smith,  95  N.  Y.  516;  Seguine  v.  Seguine, 
4  Abb.  Dec.  191.  Applying  to  this  case  the  rule  laid  down  in  the 
authorities  above  referred  to,  there  is,  as  it  seems  to  me,  a  total 
failure  of  proof  showing,  or  tending  to  show,  undue  influence  upon 
the  testator.  The  will,  then,  must  be  admitted  to  probate,  unless 
the  evidence  shows  that  the  testator  did  not  at  the  time  possess 
sufficient  testamentary  capacity  to  make  a  will.  What  evidence  is 
there  from  which  the  conclusion  could  be  reached  that  he  did  not 
possess  that  capacity?  After  the  most  careful  consideration,  I 
have  failed  to  discover  any.  There  is  no  standard  of  mental  ca- 
pacity which  it  is  necessary  for  a  person  to  possess  to  enable  him  to 
maJ^e  a  disposition  of  his  property  by  will.  All  that  is  required  is 
that  the  testator  have  sufficient  intelligence  and  mental  power  to 
understand  what  he  is  doing,  and  the  legal  effect  of  the  instru- 
ment he  is  making.  If  he  possess  such  intelligence,  he  may  bestow 
his  bounty  as  he  likes,  even  if  the  disposition  he  makes  of  his  prop- 
erty may  appear,  and  in  fact  be,  unjust  and  inequitable.  The  law 
gives  to  every  person  in  other  respects  competent  to  make  a  will 
the  right  to  make  whatever  disposition  of  his  property  he  chooses, 
however  absurd  or  unjust  It  is  true  that  the  testator  was  at  the 
time  78  years  of  age,  but  there  is  no  presumption  against  his  capac- 
ity to  make  a  will  because  at  the  time  it  was  executed  he  was  ad- 
vanced in  years.  Indeed,  incapacity  to  make  a  will  cannot  be  in- 
ferred, alone,  from  advanced  years,  poor  health,  or  a  weak  mind. 
Horn  V.  Pullman,  72  N.Y.269;  In  re  Gray's  Will,  (Sup.)  5  N.Y.Supp. 
464.  But,  notwithstanding  the  age  of  the  deceased  at  the  time  of  the 
execution  of  the  will,  he  possessed  his  usual  intelligence  and  men- 
tal powers.    The  evidence,  including  the  wiU,  shows  that  he  com- 
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prehended  folly  the  situatioiL  He  sought  bj  his.  will  to  provide  for 
the  support  of  his  aged  wife,  giving  her  for  that  purpose,  if  need  be, 
his  entire  property,  in  value  about  f  1,000,  and  if,  after  her  death, 
anything  was  left,  it  passed  to  the  unmanned  daughters.  The  will 
does  not  seem  to  be  unjust,  unnatural,  or,  under  the  circumstances, 
even  inequitable.  Several  motions  were  made  by  the  proponents,  at 
the  close  of  the  evidence,  to  strike  out  certain  tesftimony,  which  mo- 
tions were  reserved  by  consent  until  the  final  disposition  of  the  case, 
but  the  foregoing  views  render  it  unnecessary  to  pass  upon  the  sev- 
eral motions  reserved,  for  the  reason  that,  admittiikg  all  of  the  tesli* 
mony  offered,  I  think  the  will  siioald  be  admitted  to  probate^  and 
an  order  can  be  entered  to  that  effect 


aMi8G.Bep.9tt^> 

In  re  PORTEB*S  WILL. 

(Surrogate's  Court,  Ssaex  Ck>unt3r.     November,  1S92.) 

Wills— Probate— SiGKATURB  op  Testator. 

Under  Code  Civil  Proc.  S  2618,  providing  that,  where  one  of  ftee 
scribing  witnesaes  is  unable  to  testii^,  proof  of  the  wUl  may  be  made  hj 
proving  the  handwriting  of  the  absent  witness  and  of  testator,  where 
the  will  is  signed  with  a  cross  mark,  and  only  one  attesting  witness  is  pro- 
duced, the  other  being  dead,  it  must  be  proved  that  testator  actually  made 
the  mark. 

Petition  for  the  probate  of  the  wUl  of  William  Porter,  deceased, 
which  was  signed  by  a  cross  mark.  Only  one  attesting  witness 
was  produced  at  the  hearing,  the  other  having  died. 

George  W.  Watkins,  for  proponent 

McLaughlin,  S.  Following  the  decision  In  Re  Reynolds,  4 
Dem.  Sur.  68,  I  think  probate  must  be  denied.  "Before  a  written 
will  is  admitted  to  probate,  two,  at  least,  of  the  subscribing  witness- 
es must  be  produced  and  examined,  if  so  many  are  within  the  state, 
competent  and  able  to  testify/'  Section  2618,  Oode  Ciril  Proc.  Pro- 
vision is  made  for  the  proof  of  a  will,  where  one  of  the  witnesses 
is  unable  to  testify,  by  reason  of  death  or  otherwise,  by  proving  the 
handvsTiting  of  the  absent  witness  and  the  handwriting  of  the 
testator.  Section  2620,  Code  Civil  Proc,  provides  that,  **if  a  sub- 
scribing witness,  whose  testimony  is  required,  is  dead,  the  will  may 
nevertheless  be  established  upon  proof  of  the  handwriting  of  the 
testator  and  of  the  subscribing  witnesses,  and  also  of  such  other  cir- 
cumstances as  will  be  suflRcient  to  prove  the  vrill  upon  trial  of  the 
action."  There  is  no  proof  of  the  handwriting  of  the  deceasinL 
Such  proof  must  be  given.  It  is  a  positive  requirement  of  the 
statute  where  a  will  is  sought  to  be  proved  by  the  testimony  of  one 
of  the  subscribing  witnesses.  Proof  of  this  character  can  "only  ]>e 
furnished  by  some  person  possessing  knowledge  of  the  general  form 
and  characteristics  of  the  writing  of  the  deceased  person  which 
enables  the  witness  to  identify  it  and  distinguish  it  from  the  sig- 
nature and  writing  of  another.     The  only  evidence  produced  la  the 
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tes<;imony  of  one  of  the  subscribing  witnesses,  aw4  it.faSe  fax  8l><^rt 
of  tliifl  requirement  Indeed,  it  is  liard  to  see  how  any  evidence 
iconld  be  fnroished  which  would  enable  one  to  distinguish  a  cross 
mark  from  a  similar  mark  made  by  another  person.  It  is  ditfuiult 
to  see  how  any  will,  under  the  provisions  of  the  statute  above 
quoted,  could  be  admitted  to  probate  where  the  deceased  edgijed 
by  a  cross  mark,  and  only  one  of  the  subscribing  witnesaes  is  pro- 
duced, and  that  witness  did  not  see  the  mark  made.  The  diffi- 
culty would  undoubtedly  be  obviated  if  other  evidence  could  be  pro- 
duced, showing  that  the  deceased  actually  made  this  mark.  The 
provision  of  the  statute,  though  seemiMly  working  injustice  in  this 
case^  is  a  wise  one^  and  must  be  enforced.     Frobate  refased. 


(1  MiBC  Rep.  489.) 

In  re  PORTER'S  WILL. 

(Bnrrogate^s  Goort,  Westchester  Ck>imty.    January,  18918.) 

FftOBATB  OF  WUilr— SbBVICB  OF  €rrATI0N-— NOKRESmBNTB. 

CJode  civil  Proc.  S  2520,  provides  that,  "except  v^here  special  provision 
is  otherwise  made  by  law,  service  of  a  citation  within  the  state"  must  be 
made  on  a  person  at  least  8  or  15  days,  according  to  the  place,  of  service, 
befM«  return  day,  personally,  or  by  leaving  a  copy  at  his  residence.  Sec- 
tions 2522,  2524,  direct  service  on  a  nonresident  to  be  made  by  piiblicatlon 
for  six  weeks,  or  by  personal  service  without  the  state,  at  least  30  days 
before  return  day.  Beld,  that  personal  service  on  a  nonresident,  made 
within  the  state  30  days  before  return  day,  was  insufficient 

Petition  for  the  probate  of  decedent's  wilL  It  appeared  that 
two  persons  interested  in  the  proceedings  were  nonresidents  of  the 
state,  and  service  of  citation  was  ordered  to  be  made  either  person- 
ally without  the  state  or  by  publication.  The  service  was  made 
personally,  however,  within  tiie  state,  30  days  before  return  day. 

John  F.  Lambden,  for  petitioner. 

COFFIN,  S.  The  question  as  to  the  proper  service  of  the  cita- 
tion is  jurisdictional.  Section  2520  of  the  Code  provides  that, 
^except  where  special  provision  is  otherwise  made  by  law,  service 
of  a  citation  within  the  state"  must  be  made  uix)n  a  person  kt 
least  8  or  15  days,  according  to  the  place  of  service,  before  the  re- 
turn day,  personally,  or  by  leaving  a  copy  at  his  residence,  etc. 
Sections  2522,  2524,  direct  the  mode  of  service  upon  a  nonresi- 
dent of  the  state,  which  is  by  publication  for  six  weeks,  or,  at  l}ie 
option  of  the  petitioner,  by  personal  service,  wlthdut  the  state,  :it 
least  80  days  before  the  return  day.  This  case,  then,  comes  Within 
the  exception  mentioned  in  section  2520,  and  renders  a  service  of  the 
citation  in  this  matter,  under  that  section,  void.  That  section  Duly 
prescribes  the  mode  of  service  upon  resid«ats.  The  other  sections, 
supra,  prescribe  the  manner  of  service  upon  a  nonresident  of  the 
state,  and,  as  none  other  is  provided,  unless  so  served,  the  court 
fails  to  obtain  jurisdiction  of  the  person.  The  object  of  the  statute 
is,  undoubtedly,  to  afford  the  person  served  time  to  msJ^e  his  ar- 
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rangements  to  attend  on  the  return  day.  It  is  his  right,  and,  resid- 
ing ont  of  the  state,  if  personal  service  be  made  upon  him  within 
the  state  8,  15,  or  30  days  before  the  return  day,  it  is  a  failure  to 
comply  with  the  statute,  as  well  as  the  order  directing  the  mode  of 
service.  Had  the  petitioner  here  filed  admissions  of  due  service 
by  these  nonresidents,  or  had  they  appeared  in  person,  making  no 
objection,  or  had  a  duly  executed  and  acknowledged  waiver  of  the 
issuing  and  service  of  the  citation  upon  them  been  presented  with- 
in the  petition,  and  the  fact  stated  therein,  the  difficulty  would  have 
been  obviated.  In  the  latter  case  there  would  have  been  no  neces- 
sity for  an  order  of  service  by  publication.  As  there  most  be 
proof  of  due  service  of  the  citation  upon  all  of  the  persons  entitled 
thereto,  or  such  service  be  obviated  in  one  of  tiie  modes  indi 
cated  above,  before  the  examination  of  the  subscribing  witnesses 
can  be  proceeded  with,  this  matter  must  stand  over  until  all  of 
the  parties  are  properly  before  the  court 


a  Misc.  Rep.  7L) 

In  re  MORGAN'S  ESTATE. 

(Surrogate's  Court,  Westchester  County.     September,  1892.) 

Patksnt  op  Legacy— Death  of  Legatee. 

Code  ClvU  Proc.  §  2481,  authorizes  the  surrogate's  court,  in  respect  to 
matters  subject  to  Its  cognizance,  but  not  exp]:essly  provided  for,  "to  pro- 
ceed *  *  *  according  to  the  course  and  practice  of  a  court  having,  by 
the  common  law.  Jurisdiction  in  such  matters,  *  *  *  and  to  exercise 
such  incidental  powers  as  are  necessary  to  carry  into  effect  the  powers  ex- 
pressly conferred."  Held,  that  the  court,  on  an  accounting  by  executors, 
wiU  order  to  be  paid  into  court,  for  the  benefit  of  whoever  may  establish 
a  legal  right  to  it,  a  legacy  to  an  Infant  who  dies  before  it  is  payable,  and 
for  whom  no  administrator  has  been  appointed,  as  such  case  is  not  governed 
either  by  section  2729,  providing  that  on  such  accounting  the  administrator 
of  a  deceased  legatee  shaU  be  cited  to  attend,  or  by  sections  2747  or  2748, 
providing,  respectively,  for  the  payment  of  a  legacy  where  the  legatee 
is  unknown,  aod  where  a  legacy  is  not  paid  to  the  person  entitled  vrithln 
two  years  from  the  date  of  the  decree. 

Proceeding  for  the  accounting  of  George  H.  Moi^an  and  S.  New- 
ton Smith  as  executors  of  the  will  of  G^rge  D.  Morgan,  deceast^L 
Testator  gave  a  legacy  to  his  grandson  George  D.  M.  Fnllerton, 
to  be  paid  when  he  should  become  21  years  of  age.  The  exec- 
utors filed  a  petition  for  a  settlement  of  their  accounts,  but  the  in- 
fant legatee  died  before  service  of  the  citation  on  him,  and  no 
administrator  of  his  estate  was  appointed.  He  left  as  his  next 
of  kin  his  father,  who  claimed  that  the  legacy  should  be  paid  to 
him. 

Eugene  Smith,  for  the  executors. 
M.  M.  Silliman,  sx>ecial  guardian. 

COFFTN",  S.  There  seems  to  be  no  provision  of  law  precisely 
corering  the  facts  of  this  case,  but  it  is  provided  by  section  2729 
of  the  Code  that  a  petition  of  an  executor  or  administrator  maj 
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be  presented,  praying  that  the  creditors  and  decedent's  husband 
or  wife,  next  of  kin,  and  legatees,  "or,  if  either  of  those  persons 
has  died,  his  executor  or  administrator,  if  any,  may  be  cited  to  at- 
tend the  settlement"  Hence,  had  this  minor  died  before  filing 
the  petition,  it  would  seem  his  r  administrator  would  hare  been 
the  only  proi)er  party  to  the  proceeding,  if  he  had  any.  The 
statute  does  not  authorize  the  citing  of  a  next  of  kin  of  a  de- 
ceased creditor,  husband,  wife,  legatee,  or  next  of  kin,  and  they 
are,  therefore,  in  no  sense,  proper  parties  to  the  proceeding,  and 
payment  cannot  be  decreed  to  be  made  to  them,  simply,  but  it 
may  decree  such  payment  to  the  executor  or  administrator  of 
any  of  them.  Of  course,  the  death  of  the  minor  does  not  cause 
the  proceeding  to  abate,  but  his  administrator,  if  he  had  any, 
might  intervene,  and  be  made  a  party,  or  he  could  be  brought  in 
and  made  a  party  under  the  provisions  of  section  2743.  Simply 
as  next  of  kin,  the  father  cannot,  under  the  authority  of  section 
2731,  appear  upon  the  hearing,  and  make  himself  a  party  to  the 
proceeding,  because  he  is  not  a  person  interested  in  this  estate. 
His  interest  is  in  the  estate  of  his  deceased  son.  If,  instead  of 
being  a  minor,  the  deceased  legatee  had  been  of  full  age,  to 
whom  the  legacy  had  been  directed  to  be  paid  when  he  reached 
the  age  of  40,  it  is  very  certain  that  a  vested  legacy  could  be  paid 
only  to  his  executor  or  administrator,  to  be  administered  as  a 
part  of  his  estate.  It  is  not  discovered  that  the  fact  of  his  beinjr 
a  minor  can  make  any  difference.  It  does  not  seem  to  me  that  this 
is  a  case  for  a  direction  in  the  decree,  as  contemplated  by  either 
sections  2747  or  2748.  The  first  provides  that,  where  the  yiersoii 
entitled  to  a  legacy  is  unknown,  the  decree  must  direct  it  to 
be  paid  into  the  state  treasury.  That,  it  would  appear,  con- 
templates a  legacy  to  an  individual  or  a  class  of  persons,  as  to 
the  child  or  children  of  A.  B,,  who  are  unknown,  and  cannot  be 
ascertained.  Here  the  legatee  is  known.  The  next  section,  which 
enacts  that  the  decree  must  direct  the  executor  to  pa}'  to  the 
county  treasurer  a  legacy  which  is  not  paid  to  the  person  entitled 
thereto  at  the  expiration  of  two  years  from  the  date  of  the  de- 
cree, etc.,  contemplates  a  case  where  the  decree  directs  payment 
to  a  legatee  who  is  known,  and  is  alive,  and  is,  as  Surrogate 
BoUins  well  says  in  the  case  of  Koch  v.  Woehr,  3  Dem.  Sur. 
282,  "of  universal  application,"  but  that  the  insertion  of  such  a 
provision  in  the  decree  "is  generally  of  no  practical  importance, 
and  in  most  cases  may  with  propriety  be  omitted."  There  being 
found  no  statute  directly  applicable  to  the  facts  as  presented  here, 
resort  must  be  had  to  subdivision  11  of  section  2481  of  the  Code, 
in  search  of  a  power  authorizing  a  solution  of  the  difficulty.  Leg- 
islative wisdom  has  there  furnished  the  way  to  escape  from  it. 
This  court  is  there  clothed  with  power,  "with  respect  to  any  mat- 
ter not  expressly  provided  for  in  the  foregoing  subdivisions  of 
this  section,  to  proceed,  in  all  matters  subject  to  the  cognizance 
of  this  court,  according  to  the  course  and  practice  of  a  couit  hav- 
i^^j  by  the  common  law,  jurisdiction  of  such  matters,  except  as 
otherwise  prescribed  by  statute;    and  to  exercise  such  incidental 
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powers  aa  are  necessary  to  cany  into  effect  the  {lowers  expresalj  con- 
ferred" The  court  of  chancery  formerly,  and  not  the  supreme  court, 
would  undoubtedly  have  power,  in  a  like  case,  to  direct  tJie  l^acj 
or  fund  to  be  paid  into  court,  to  be  delivered  over  nltiiufttdj  to 
any  one  who  could  establish  a  legal  right  to  its  possession.  There- 
fore the  decree  herein  should  contain  such  a  provisioiL  Thus 
the  difficulty  supposed  to  have  been  encountered  in  Re  Lane^ft  S»* 
tate^  (Burr.)  20  N.  Y.  Bupp.  78,  did  not  really  exist. 


a  ViM^  Bap.  980) 

Th  re  FINN'S  BSTATR 

(Surrogate's  Court,  Westchester  County.   November,  1802.) 

1.  Tbstambntabt  Capacitt— Pailubk  to  Providr  for  Children. 

The  fact  tbat  a  testator,  whose  estate  amounted  to  $6,000,  gave  Us  two 
childrai  only  $100  each,  does  not  show  lack  of  testamentary  capacity, 
where  It  appears  that  he  was  not  hifluenoed  in  making  the  wiU,  and  that 
he  knew  or  the  existence  of  his  diildren,  and  of  others  who  were  made 
the  obJeoiB  of  his  bounty,  and  oorrectly  stated  the  amount  of  his  estate. 

i.  &A]tB-~TALiniTT--Ml8TAKB  AS  TO  EXBCCTOR. 

A  mistake  by  td9tator  ^as .  to  the  peison  nominated  as  executor  does  not 
render  the  wlU  void. 

Petition  ftw  the  probate  of  decedent's  will,  executed  wMle  he  was 
a  patient  in  a  hospital.    Probate  granted. 

F.  X  Donoghue,  for  Nathan  A.  Warren,  the  executor* 
Josei^i  F.  Daly,  for  St.  Matthew's  Church. 
,    Arthur  J.  Bums,  for  contestants. 

OOFFIN,  S.  The  deceased  left  a  widow,  Catharine  Finn,  and  two 
sons  by  a  former  wife,  John  and  James  Finn,  which  sons  are  the 
contestants.  After  a  careful  consideration  of  the  facts  developed 
by  the  testintiony,  the  conclusion  that  the  deceaised  was  possessed  of 
a  sound  and  disposing  mind  when  the  will  was  made  seems  quite 
irresiistible.  .  He  sent  for  th0  attorney  to  come  and  draw  it.  He  fuHy 
understood  the  fact  of  the  existence  of  his  wife  and  children,  and 
of  others  who  were  made  objects  of  his  bounty.  The  attorney  was 
.ignorant  on  the  subject,  and  received  the  instructions  as  to  the  pro- 
visions of  the  will  wholly  from  the  deceased,  who  also  stated  correctly 
the  amount  of  his  estate,  to  wit,  about  $6,000  in  money.  By  the 
paper  propounded  he  gives  to  his  wife  for  life  the  use  of  the  whole. 
At  her  death  he  gives  |500  to  the  children  of  John  and  Julia  Fox, 
of  Galway,  Ireland;  to  his  sister  in  Ireland,  |2,000;  to  the  children 
of  John  Finn,  of  the  same  place,  |1,000;  to  the  children  of  James 
Finn,  of  the  same  place,  $700;  to  his  own  sons,  flOO  each;  to  Bister 
Josephine,  for  the  benefit  of  St.  Matthew's  School,  Hastings,  |300; 
for  sayii^  of  masses  for  the  repose  of  his  soul,  f25;  and  the  residue 
(about  f  1,275)  to  Rev.  David  O'Connor,  for  the  benefit  of  St.  Mat- 
thew's Church,  Hastings.  However  much  we  might  feel  disposed 
to  criticise  these  provisions,  and  especially  those  for  his  own  chil- 
i4ren,  yet  it  cannot  be  denied  that  being  competent  to  make  the 
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will,  and  not  subjected  to  any  influence,  undue  or  otherwise,  it  tonst 
be  permitted  to  stand  as  a  final  disposition  of  his  estate. 

It  is  claimed  that  there  was  a  mistake  made  in  the  person  nomi- 
nated as  executor,  and  that  the  will  is  void  for  that  reason.  If  such 
mistake  were  made,  it  is  not  considered  that  that  fact  would  fur- 
nish a  sufficient  ground  for  its  rejection.  It  might  still  be  admitted 
to  probate  as  to  the  disposing  portions,  as  they  are  in  no  way  in- 
volved, and  an  administrator  with  the  will  annexed  appointed.  There 
were  three  physicians  connected  with  the  hospital.  Dr.  Warren,  Dr. 
Miles^  and  Dr.  Duffy.  The  latter  two  attended  the  patient;  whether 
the  first  did  or  not  does  not  appear.  After  the  question  as  to  who 
should  be  named  as  executor  had  been  discussed  between  the  de- 
ceased and  his  lawyer,  the  testator  suggested  that  "the  doctor'*  be 
the  executor.  On  being  asked  the  name,  he  did  not  recall  it,  where- 
upoTL  he  was  asked  if  it  was  Dr.  Warren,  and  he  replied  that  he  be- 
lieved it  was,  and  the  proponent's  name  was  accordingly  inserted. 
Under  these  circumstances,  no  sufficient  evidence  of  a  mistake  in 
that  respect  is  found.  As  the  court  has  not  been  asked  to  construe 
the  will  on  the  probate,  the  questions  which  may  arise  in  regard  to 
the  validity  of  the  bequests  to  the  religious  and  charitable  institu- 
tions named  in  the  will  must  remain  undisposed  of  here  until  an  ac- 
counting shall  be  had    A  decree  granting  probate  will  be  entered. 


(1  Miflo.  Bap.  WSk) 

In  re  SMITH'S  E58TATB. 

(Surrogate's  Ck>urt,  Rockland  Goimty.    December,  1892.) 

WlHr--C0N8TRUCTI0N— DbTISE  TO  WiDOW— WhBN  IS  LlBU  OF  DOWBB. 

A  will  directed  that  the  homestead  farm  remahi  In  charge  of  his  execu- 
tors until  the  youngest  child  came  of  age;  that  aU  rents  and  interest  be 
paid  by  the  executors  to  his  wife,  out  of  which  she  should  pay  aU  taxes; 
'*the  iMdance,  or  so  much  thereof  as  may  be  necessary  for  the  purpose, 
to  be  used  by  her  in  support  of  herself  and  family."  The  wiU  gave  the 
wife  aU  household  fpmiture,  made  certain  bequests,  and  gave  the  residue 
of  the  estate  to  his  children,  to  be  equally  divided  between  them  as  they, 
respectively,  arrived  at  the  age  of  21  years.  Heldf  that  the  bequests  to 
testator's  wife  were  not  in  lieu  of  dower,  and  she  was  entitled  to  take  ud- 
der  the  will,  and  also  to  dower. 

Samb— Executor's  Account— 8 axb  op  Real  Estate  to  Widow— Do wbr. 
Where  the  executor  of  such  estate  sells  real  estate  belonging  thereto 
to  the  widow,  he  is  not  entitled  to  a  credit  in  his  account  for  the  amount 
of  the  widow's  dower  in  such  lands  allowed  her  by  him,  as  the  sale  must 
be  presumed  to  have  been  made  subject  to  dower. 
Bamb--Rbpaibs  of  Real  Estate. 

The  executor  is  entitled  to  credit  in  his  account  for  repairs  made  on 
certain  real  property,  to  preserve  it,  and  derive  an  income  therefrom,  ia 
the  absence  of  proof  that  the  repairs  were  not  necessary. 

Same— Taxbs. 

Where  the  wlU  expressly  provides  that  the  widow,  who  has  accepted 
thereunder,  shall  pay  oU  taxes  on  the  estate  out  of  the  income,  the  ex- 
ecutor is  not  entitled  to  credit  against  the  principal  estate  for  taxes  paid, 
hi  the  absence  of  any  proof  that  such  income  was  insufflcient  for  that  pur^ 
pose,  and  the  payment  by  him  was  necessary  for  the  preservation  of  the 
estate. 
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1  Samb. 

The  execator  ia  entitled  to  credit  against  the  income  fond  for  the  amoont 
of  the  taxes  so  paid  by  him. 
1  Same— Inburancb. 

The  executor  is  entitled  to  credits  for  amomits  paid  for  insnranoe  oa  the 
property  of  the  estate,  since  he  had  a  trust  authority  oyer  the  same. 
7.  Same— Rbfaibs  after  Bale. 

The  cost  of  repairs  on  property,  paid  about  two  years  after  it  had  been 
sold,  as  appears  by  the  evidence  of  the  executor,  cannot  be  allowed  as  a 
credit  in  his  account 

9l  Same— Patmbnt  ok  Judgment. 

Payment  by  the  executor  on  a  Judgment  against  a  legatee,  and  a  brother 
of  the  execute^:,  which  does  not  appear  to  have  any  oonneotion  with  the 
adminiBtratioii  of  the  estate,  must  be  disallowed  as  a  credit 
ft.  Same— Resale  of  Real  Estate— Expense. 

Such  executor  is  entitled  to  cr^t  for  the  necessary  expense  of  a  re- 
sale of  real  estate,  ordered  by  th^^x>urt 

10.  Same— Leoal  Servioes. 

A  credit  in  such  account  for  legal  services  rendered  hx  part  to  the  ex- 
ecutor, and  in  part  to  the  widow,  can  only  be  allowed  to  the  extent  ijf  the 
services  to  the  estate. 

IL  Same— QooDS  Furnished  Widow  and  Legatee. 

The  executor  cannot  be  credited  for  goods  furnished  by  him  to  the 
widow  and  to  a  legatee. 

IflL  Same— Interest  on  Mortgage. 

Nor  is  he  entitled  to  credit  for  interest  on  his  own  mortgage  on  a  lot 
purchased  by  him  of  his  brother,  a  resale  of  which  was  ordered  by  the 
court,  and  which  interest  accrued  between  the  first  and  second  sales. 

18b  Same— Amounts  Paid  on  Judgments. 

Where  costs  are  recovered  against  an  executor,  as  such,  in  suits  against 
him,  and  on  appeal  the  supreme  court  does  not  charge  the  same  to  him 
personally,  he  is  entitled  to  credit  in  his  account  for  the  amount  paid 
thereon. 

Proceeding  in  the  judicial  settlement  of  the  account  of  John  H. 
Smithy  as  executor  of  the  estate  of  John  L.  Smith,  deceased,  on  ob- 
jections filed  thereto. 

Arthur  S.  Tompkins,  for  executor. 
G^eorge  A,  Wyse,  for  executrix. 
Abram  A,  Demarest,  for  contestants. 

WEIANT,  S.  The  testator,  John  T.  Smith,  died,  leaidng  a  last 
will  and  testament,  which  was  admitted  to  probate  December  20, 
1875,  containing  the  following  dispositions  of  his  property:  First. 
He  directed  his  funeral  expenses  to  be  paid.  Second.  He  provides 
that  "it  is  my  wish,  and  I  hereby  order  and  direct,  that  my  home- 
stead farm  remain  in  charge  of  my  executors,  to  be  controlled, 
worked,  and  conducted  by  them  as  they  deem  proper  until  my 
youngest  child  shall  arrive  at  the  age  of  twenty-one  years.^  Third 
He  gives  to  two  of  his  sons,  Benjamin  and  John  H.,  the  use  of  cer- 
tain store  property  for  three  years  after  his  death,  without  rent,  and 
then  adds,  "and,  should  they  choose  to  occupy  said  premises  after 
three  years,  I  then  order  and  direct  that  they  pay  such  rent  as  shall 
be  agreed  upon  between  my  said  executors.''  Fourth.  He  directs 
that  the  moneys  arising  from  a  specified  mortgage  held  by  him  "he 
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deposited  with  the  National  Trust  Company  of  the  city  of  New  York, 
at  interest,  in  the  name  of  my  executors,  after  paying  thereout"  a 
certain  note.  "Sixth.  I  hereby  order  and  direct  that  all  rents  and 
interest  moneys  be  paid  over  by  my  executors  to  my  beloved  wife, 
Anna  Maria  Smith,  out  of  which  she  is  hereby  directed  to  -pay  all 
taxes  and  assessments  to  be  assessed  against  my  property,  the  bal- 
ance, or  so  much  thereof  as  may  be  necessary  for  the  purpose,  to  be 
used  by  her  in  support  of  herself  and  famUy."  By  the  seventh  item  . 
he  gives  a  legacy  of  flOO  to  his  son  Joseph,  and,  by  the  tenth,  a 
legacy  of  f500  to  his  daughter  Deborah,  which  legacies  he  directs  to 
be  paid  as  soon  as  practicable  or  convenient  after  his  decease.  By 
the  eighth  provision  he  provides:  **I  give  and  bequeath  unto  my  be- 
loved wife,  Anna  Maria  Smith,  all  my  household  furniture,  of  what- 
ever name  or  nature  whatsoever.''  Ninth.  He  b^ueaths  the  one 
half  of  certain  store  goods  to  his  son  John,  and  affirms  a  transfer 
which  he  had  theretofore  made  to  his  son  Benjamin  of  the  other  half 
thereof,  and  subject  to  the  payment  of  certain  debts.  By  the 
eleventh  provision  he  disposes  of  the  residue  of  his  estate  as  fol- 
lows: "All  the  rest,  residue,  and  remainder  of  my  estate,  both  real 
and  personal,  I  hereby  give,  devise,  and  bequeath  unto  my  children, 
except  Joseph,  (for  whom  I  have  made  ample  provision  heretofore,) 
to  be  equally  divided  between  them,  share  and  share  alike,  and  to 
be  paid  to  them  as  they  respectively  arrive  at  the  age  of  twenty-one 
years,  as  near  as  the  amount  thereof  can  be  ascertained."  He  then 
adds  a  provision  disposing  of  shares  of  such  residue  in  the  event  of 
any  of  his  children  dying  before  receiving  his  or  her  share,  with  and 
without  issue.  Last.  He  appoints  his  said  widow,  executrix,  and 
his  sons,  John  H.  and  Benjamin,  executors  of  his  will.  All  qualified 
and  entered  ui)on  the  duties  of  the  executorship,  and  acted  therein 
until  about  in  the  year  1885.  At  that  time  a  judicial  accounting  was 
had  by  the  executrix  and  executors,  and  a  balance  of  cash  was  then 
decreed  to  be  in  their  hands,  of  |441.21,  and  leaving  still  unadmin- 
istered  and  undivided,  of  said  estate,  the  property  and  assets  now 
brought  into  this  accounting.  Immediately  after  such  accounting, 
Benjamin  resigned  as  executor.  The  widow  remained  executrix, 
but  did  not  participate  in  the  further  administration  of  the  estate. 
John  H.  continued,  and  practically  became  the  sole  executor  of  the 
will.  Among  other  properties  left  unadministered  and  undisposed 
of  at  the  time  of  the  prior  accounting  were  some  lots  known  as  the 
"Kyack  Lots."  These  were  sold  by  the  accounting  executor  at  pub- 
lic sale,  and  he  charges  himself  with  having  received  therefor  the 
aggregate  sum  of  |4,715.  Of  these  lots,  five  were  struck  off  at  such 
sale  at  certain  sums,  aggregating  $2,255.  The  persons  to  whom  the 
lots  were  struck  off  never  completed  their  purchases;  and,  indeed, 
it  appears  that  the  same  were  being  bought  in  behalf  of  the  execu- 
tor, his  sister,  or  the  widow.  Subsequently  a  conveyance  was  exe- 
cuted by  the  executor  to  his  sister  Catherine,  to  whom  the  nominal 
purchasers  assigned  their  bids  without  consideration,  and  thereafter 
the  sister  conveyed  the  same,  at  the  request  of  the  executor,  to  the 
widow,  for  the  expressed  consideration  of  |3,133.20.  This  considera- 
tion was  made  up  of  a  valuation  of  the  lots  subject  to  the  dower  of 
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the  widow  at  |2,000,  and  her  dower  estate,  which  at  the  time  waa 
computed  and  valued  at  |1,133J20,  making  {3,133.20.  The  contest- 
ants claim  that  this  sale  should  be  held  invalid,  and  the  property 
decreed  to  be  still  part  of  the  estate,  or  that,  in  the  event  that  the 
same  should  be  permitted  to  stand,  iixat  the  executor  should  not  be 
allowed  the  credit  he  has  given  him^^  in  his  account  for  the  dower 
of  the  widow,  of  |1,133.20. 

It  is  well  settled  that  no  person  acting  in  a  fiduciary  capacity  can 
deal  with  the  trust  estate,  to  his  personal  gain  or  benefit.  But,  aa 
contestants'  counsel  does  not  take  the  unqualified  position  of  reim- 
diation  of  the  sale,  I  shall  not  consider  the  matter  in  that  view. 
Even  though  such  right  of  repudiation  exists,  I  am  not  convinced 
that  the  surrogate's  court,  under  the  circumstances,  can  afford  prac- 
tical relief.  Holding  the  executor  to  the  sale,  the  question  la  then 
presented  by  the  objection  of  the  contestant  as  to  the  allowance  of 
the  credit  of  the  |1,133.20  for  the  dower.  This  presents  the  inquiry 
us  to  whether  or  not  the  widow  had  a  dower  estate  in  the  lota  con- 
veyed to  her,  and  involves  a  construction  of  the  testator's  wilL  The 
counsel  for  the  contestants  claims  that  the  provision  made  by  the 
will  for  the  widow  waa  such  that  she  was  put  to  her  election 
whether  she  would  take  the  same  or  claim  her  dower.  This  ques- 
tion has  received  my  careful  consideration,  and  I  have  amved  at  the 
conclusion  that  such  is  not  the  case.  If  lands  be  devised  to  a  wo- 
man, or  pecuniary  or  other  provision  be  made  for  her  by  will,  in  lieu 
of  her  dower,  she  shall  make  her  election  whether  she  will  teke  the 
lands  80  devised,  or  the  provisions  so  made,  or  whether  she  will  be 
endowed  of  the  lands  of  her  husband.  1  Rev.  St  p.  741,  §  13.  When 
entitled  to  an  election  she  shall  be  deemed  to  have  elected  to  take 
the  devise  or  pecuniary  provision,  unless,  within  one  year  after  the 
death  of  the  husband,  she  shall  enter  upon  the  lands  to  be  assigned 
to  her  for  hear  dower,  or  commence  proceedings  for  the  recovery  or 
assignment  thereof.  Id.  §  14.  Many  years  have  passed  since  ihe 
death  of  the  testator,  and  the  widow  has  made  no  entry  uxkmi  the 
lands  to  be  assigned  to  her  for  her  dower,  or  commenced  proceed- 
ings for  the  recovery  of  the  same.  If,  then,  such  provisions  of  tii€ 
will  for  her  were  in  lieu  of  dower,  she  must  be  deoned  to  have 
elected  to  take  the  same.  Was  such  provision  made  in  Uea  of 
dower,  and  die  put  to  her  election?  I  think  not.  There  can  be 
no  controversy  as  to  the  general  principles  governing  the  ques- 
tion of  election  between  dower  and  a  provision  for  the  widow  in 
the  will.  Dower  is  favored.  It  is  never  excluded  bv  a  pro%48ion 
for  a  wife,  except  by  express  words  or  necessary  implication. 
Where  there  are  no  express  words,  as  in  this  case,  there  must  be 
upon  the  face  of  the  will  a  demonstration  of  the  intention  of  the 
testator  that  the  widow  shall  not  take  both  dower  and  tiie  provision. 
The  will  furnishes  this  demonstration  only  when  it  clearly  appears, 
without  ambiguity  or  doubt,  that  to  permit  the  widow  to  cl?im 
both  dower  and  the  provision  would  interfere  with  the  other  dis- 
positions, and  disturb  the  scheme  of  the  testator,  as  manifested  bv 
his  will.  Konvalinka  v.  Schlep:el,  104  N.  Y.  125-129,  9  N.  E.  Rep. 
808.     Judge  Andrews,  writing  the  opinion  in  the  case  cited,  says: 
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"We  repeal;  the  only  oufilcleiit  anfl  adequate  demonstralMi  which.  In  the 
absence  of  express  words,  will  put  the  widow  to  her  election,  is  a  cleivr 
incompatibility,  arising  on  the  face  of  the  will,  between  a  claim  of  dower,  and 
a  claim  to  the  benefit  given  by  the  will,"— citing  many  authorities. 

It  is  daimed  that  under  this  will  there  is  a  trust  created  in  the 
executors,  to  hold  the  estate,  and  apply  the  income,  ajad  with  a 
power  of  sale,  under  such  circumstances  that  the  claim  of  dower  is 
inconsistent  with  the  proyisions  of  the  testat<»r'8  will,  and  thus  she 
was  put  to  her  election;  and  the  contestants'  couns^  cites  Savage 
Y.  Bumham,  17  K  Y.  561,  and  Tobias  v.  Ketchum,  32  N.  Y.  319,  to 
sustain  this  proposition.  But  Judge  Andrews,  in  Konralinka  v. 
Schlegel,  pa«e  130, 104  N.  Y^  and  page  869,  9  N.  K  Bep^  thus  speaks 
of  such  a  contention: 

"It  seems  to  be  supposed  that  there  is  a  necessary  repugnancy  between  the 
ejdsteince  of  a  trust  in  veal  property,  created  by  a  win,  and  an  outstanding 
dower  interest  of  a  widow  In  the  trust  property.  We  perceive  no  foundation 
for  this  contention.  The  mere  creation  of  a  trust  for  the  3ale  of  real  prop- 
erty, and  its  distribution,  Is  not  inconsistent  with  the  existence  of  a  dower 
interest  In  the  same  property.  There  Is  no  legal  difficulty  In  the  trustee  ex- 
eeatlng  the  power  of  sale,  t)ut  the  sale  will  neoessarlly  be^  subject  to  the 
widow's  right  of  dower,  as  it  would  be  subject  to  any  outstanding  interest  in 
a  third  persoUt  paramount  to  that  of  the  trustee.  *  *  *  It  has  frequently 
been  declared  that  powers  of,  or  in  trust  for,  sale,  are  not  inconsistent  with 
the  widow's  right  of  dower,**— citing  authorities. 

The  learned  judge  also  shows  that  the  cases  of  Savage  v.  Bum- 
ham  and  Tobias  v.  Ketchum,  supra,  have  be^i  misapprehended.  So 
that,  if  there  be  a  trust  in  the  executors  under  this  will  to  receive 
the  rents  and  profits  of  the  realty,  and  pay  them  over  to  the  widow, 
and  to  receive  and  invest  the  proceeds  c^  tiie  sale,  or  ajiy  i)aFt  of  the 
estate,  it  is  not  necessarily  inconsistent  with  the  widow's  dower  in 
such  property.  The  testator,  by  his  will,  in  the  absence  of  provi- 
sions to  the  contrary,  must  be  presumed  to  be  making  disposition 
only  of  his  own  estate  and  interests,  and  subject  to  the  interests  of 
all  others  therein,  including  the  widow's  r^t  of  dower.  Judge 
Andrews  so  holds  in  Konvalinka  v.  Bchlegel,  supra,  and  reviews  the 
authorities  establishing  that  principle;  and,  in  spiking  of  the  ease 
of  Tobias  v.  Ketchum,  he  says  the  widow  was  there  '^put  to  her  elec- 
tion, not  because  the  vesting  of  the  title  in  the  trustees  was  per  se 
inconsistent  with  a  claim  of  dow^,  but  for  the  reason  that  the  will 
made  a  disposition  of  the  income,  and  contained  other  {xrovisions 
which  would,  in  part,  be  defeated  if  dower  would  be,  or  was,  insisted 
upon."  In  the  case  of  Akin  v.  Kellogg,  119  N.  Y.  441,  23  N.  E.  Bep. 
1046,  the  will  contained  an  express  provision  that  the  bequests  and 
devises  to  the  widow  were  in  lieu  of  dower.  In  Be  Zahrt,  94  N.  Y. 
605,  it  was  held  that  the  provision  was  inconsistent  with  the  asser- 
tion of  a  dower  right,  and  so  must  be  construed  as  in  lieu  of  dower. 
The  will  in  that  case,  after  directing  the  payment  of  debts,  funeral 
and  testamentary  expenses,  read  as  follows:  *1  give,  bequeath, 
and  devise  to  my  wife,  Eliza  Zahrt,  the  rents,  income,  interest,  use, 
and  occupancy  of  all  my  real  and  personal  estate," — ^upon  certain 
express  conditions.  It  was  held  that  these  conditions  would  be  de- 
feated as  to  so  much  of  the  estate  as  should  be  set  ofF  for  dower,  and 
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that  the  deposition  made  by  the  will  was  so  repugnant  to  the  claim 
of  dower  that  they  could  not  stand  together.  Here  no  such  condi* 
tiona  are  attadied.  The  widow,  it  is  true,  is  directed  to  pay  all 
taxes  and  assessments  that  may  be  assessed  against  the  property 
out  of  the  rents  and  interest,  but  I  do  not  perceive  that  this  Is  incon- 
sistent with  her  estate  of  dower. 

It  may  be  said  that  the  provision  of  the  will  directing  that  the 
homestead  farm  remain  in  charge  of  the  executors,  to  be  controlled, 
worked,  and  conducted  by  them,  is  repugnant  to  the  estate  of  dower 
therein,  for  the  same  could  not  be  carried  out  if  the  widow  be  enti- 
tled to  have  a  third  thereof  assigned  to  her  as  her  dower.  But  as 
stated  by  Judge  Andrews  in  Konvalinka  v.  Schlegel,  supra,  the  tes- 
tator must  be  presumed  to  be  making  disposition  of  his  property 
only  and  subject  to  the  dower.  As  we  have  seen  from  the  authori- 
ties, the  fact  alone  that  a  power  of  sale  is  given,  and  with  a  trust, 
is  not  sufficient  to  put  the  widow  to  her  election;  and  I  do  not  un- 
derstand that  the  fact  alone,  in  addition  that  she  is  given,  either 
directly  or  through  trustees,  the  income  of  the  estate,  will  necessa- 
rily put  her  to  an  election.  But  when  a  trust  is  created  to  receive 
the  rents,  profits,  and  income,  and  apply  the  same  according  to  the 
provisions  of  the  will,  in  such  manner  and  for  such  purposes  as  are 
inconsistent  with  the  widow  having  her  dower,  then  she  must  elect 
This  I  understand  to  be  the  rule  as  deduced  frcmi  the  cases  as  re- 
viewed and  criticised  in  Konvalinka  v.  Schlegel,  supra.  It  appears 
from  the  authorities  that,  where  provision  is  made  for  a  widow,  it  is 
deemed  to  be  in  addition  to  her  dower.  In  Church  v.  BuU,  2  D^iio, 
430,  the  widow  was  given  the  whole  of  the  testator's  estate,  real  and 
personal,  for  life,  or  until  she  should  remarry,  and  in  Lewis  v.  Smith, 
9  N.  Y.  502,  there  was  a  devise  to  the  widow  of  the  whole  estate  for 
life,  and  yet  in  each  case  the  provision  was  held  to  be  in  addition 
to  dower.  The  fact  that  in  tMs  case  she  receives  the  income  and 
rents  through  trustees,  while  in  those  she  received  it  directly,  seems 
to  me  to  raise  no  distinction  that  can  be  invoked  to  defeat  her 
dower.  In  those  cases  the  widow  was  given  the  benefit  of  the  es- 
tate for  life,  or  until  remarriage.  Here  she  receives  the  same  only 
until  the  youngest  child  arrives  at  21  years  of  age,  when  her  inter- 
est in  the  estate  under  the  will  is  entirely  gone.  Did  the  testator 
intend  to  not  only  deprive  his  widow  of  the  income,  by  these  provi- 
sions, but  also  of  her  dower?  A  provision,  also,  bearing  a^inst  the 
claim  that  the  testator  intended  the  provisions  of  the  will  for  his 
widow  to  be  in  lieu  of  dower,  is  that  he  disposes  of  his  estate  so  as 
to  deprive  his  widow  of  any  interest  therein,  or  benefit  therefrom, 
as  rapidly  as  each  child  arrived  at  21  years  of  age,  and  even  the 
homestead  farm  passes  into  the  control  of  the  children,  absolutelj. 
when  the  youngest  child  reaches 'that  age.  Even  at  the  time  of 
making  his  wiU,  it  may  be  inferred,  from  circumstances  appearing 
therein,  that  some  of  his  children  were  then  near  the  age  of  21  years 
Even  the  rents  and  income,  during  such  time  as  she  was  entitled  to 
receive  the  same,  were  to  be  applied  by  her  to  the  support  of  her 
children,  as  well  as  herself.  My  conclusion,  therefore,  is  that  the 
credit  of  $1,133.20,  as  a  payment  to  the  widow  for  dower  in  the  ex- 
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ecutort  accounts,  Is  not  a  proper  one,  and  authorized  to  be  made  by 
him,  as  executor;  for  the  sale  made  by  him  must  be  presumed  to 
have  been  made  subject  to  the  right  of  dower  of  the  widow,  to  the 
extent  of  the  prices  at  which  the  lots  were  sold,  and,  if  not,  the  exec- 
utor was  not  authorized  to  purchase  her  dower.  On  the  other  hand, 
if  my  conclusion  be  erroneous, — ^that  she  had  a  right  of  dower, — 
then  the  payment  was  without  consideration,  and  wrongfully  made, 
as  she  had  no  estate  for  which  she  should  have  been  compensated. 

Objection  is  made  by  the  contestant  to  various  itoms  of  credit 
in  the  accounts  of  the  executor.  The  one  of  $101 .38,  for  repairs 
on  the  Third  avenue  property,  I  think,  should  stand.  Thti  evidence 
shows  the  same  to  have  been  paid  by  the  executor.  There  is 
no  proof  that  the  same  was  not  necessary.  I  think  the  exec- 
utor had  the  right  to  make  repaira  to  preserve  the  property,  and 
to  obtain  a  proper  income  therefrom. 

The  items  for  taxes,  it  seems  to  me,  are  not  chargeable  to  the 
principal  estate.  The  will  expressly  provides  that  the  widow  shall 
pay  the  same  out  of  the  income.  They  were  not  payable  out  of  the 
principal  estate,  and,  in  any  event,  not  until  it  appeared  there 
was  insufficient  income  for  that  purpose,  and  that  such  payment 
became  necessary  for  the  preservation  of  the  estate.  Of  course 
the  taxes  paid  by  the  executor  are  proper  credits  against  the  income 
fund. 

The  items  for  insurance,  I  think,  are  proper  credits.  Such  pay- 
ments are  not  expressly  authorized  by  the  will,  but  I  think  they 
are  impliedly  authorized.  The  executors  appear  to  have  been 
clothed  with  a  trust  authority  over  the  estate,  and  it  seems  to 
mo  that  they  should  be  credited  with  the  payments  which  are 
proi)er  in  the  management  and  preservation  of  the  properties  un- 
der their  charge. 

The  item  of  $40.09  for  repairs  on  the  Mt  Moor  Hotel  api)ears 
to  have  been  paid  in  the  year  1887.  The  testimony  of  the  execu- 
tor shows  that  this  property  was  sold  in  the  fall  of  1885.  I  am 
therefore  unable  to  understand  how  these  repairs  are  chargeable 
to  the  estate,  and  the  same  must  be  disallowed. 

The  item  of  $63.63,  being  the  amount  of  a  Judgment  against 
his  brother  David,  it  does  not  appear  has  any  connection  with 
the  administration  of  the  estate.  So  far  as  the  proof  shows,  it 
is  a  personal  matter  betw^een  the  executor  and  his  brother. 

The  credits  $9.50,  $25,  and  $25,  for  expenses  incurred  in  making 
the  resale  of  the  Third  avenue  property,  I  think,  should  stand. 
This  resale  was  directed  by  the  court,  and  the  same  seems  to  have 
been  necessarily  incurred  to  carry  out  such  direction. 

The  item  of  $76.25,  being  the  bill  of  Mr.  Stafford  for  legal  serv- 
ices, is  not  chargeable,  except  in  part,  to  the  estate.  For  pre- 
paring the  deeds  of  the  Nyack  lots,  and  incidental  services  in  that 
behalf,  he  served  the  executor,  but  in  other  resi)ects  he  appears  to 
have  acted  for  the  widow.  The  same  may  be  allowed  as  a  credit 
to  the  amount  of  $20,  the  balance  being  disallowed. 

The  credit  of  $1,218.01,  for  goods  claimed  to  have  been  fur- 
nished to  the  widow,  cannot  stand  against  the  principal  estate. 
v.22N.Y.8.no.9— 68 
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If  the  same  is  chargeable,  it  is  only  against  the  widow,  to  whom 
he  claims  to  have  furnished  the  goods.  But  I  do  not  consider 
the  proof  sufficient  to  establish  the  same  against  her,  as  a  pay- 
ment  on  account  of  the  income.  If  the  executor  haa  a  daim  for 
this  merchandise  against  the  widow  and  minor  children,  it  ap- 
pears to  be  an  indiridual  one,  for  which  he  must  seek  redress 
in  some  other  court  The  same  may  be  said  of  the  item  of 
^280.97,  for  goods  furnished  to  the  legatee  and  devisee  I.opetta 
Stoiius.  I  find  no  sufficient  proof  to  establish  this  as  a  payment, 
and  it  is  only  upon  such  a  basis  that  the  same  may  stand  as  a 
credit.     No  vouchers  appear  for  the  payments  to  this  legatee. 

As  to  the  f  1G2,  paid  Polly  Demarest,  for  interest  that  had  ae- 
crued  between  the  first  and  second  sales  of  the  Third  avenue  x>ar- 
sonage  lot,  I  am  unable  to  see  from  the  evidence  that  the  same 
should  stand  as  a  credit  This  mortgage  was  an  individual  ob- 
ligation of  the  executor,  given  by  him  upon  this  lot  after  he  be- 
came the  purchaser  thereof  from  his  brother  David.  The  pay- 
ment of  the  interest  was  the  discharge  of  his  personal  obliga- 
tion, and  I  fail  to  see,  from  the  evidence,  how  it  became  one 
that  should  be  charged  against  this  estate. 

The  credits  for  the  costs  paid  in  the  two  suits  bix)aght  against 
the  executor  by  his  brothers  Benjamin  and  Charles,  for  the  re- 
spective sums  of  1251.98  and  $221.55,  should  be  allowed,  as  the 
judgment  rolls  show  a  recovery  thereof  against  the  execntor,  as 
such.  It  seems  to  me  that,  under  the  proofs,  I  am  bound  to 
regard  the  same  as  sums  for  which  the  estate  is  chargealile. 
If  the  executor  had  been  deemed  chargeable  personally,  it  would 
seem  that  the  supreme  court  would  have  so  decreed.  Although 
it  seems,  however,  that  though  not  charged  against  him  j^erson- 
ally,  that  is  not  conclusive  that  they  were  incimed  in  good  faith. 
Tucker  v.  McDermott,  2  Bedf.  Bur.  319.  As  to  whether  or  not 
the  executor  is  entitled  to  be  reimbursed  for  expenses  paid  or 
Incurred  by  him  for  counsel  and  attorneys'  compensation  in  the 
proseention  or  defense  of  suits  by  or  agaiost  him,  as  such,  de- 
pends upon  the  nature  of  the  suit,  and  his  good  faitJi  in  the 
matter.  Bedf.  Pr.  473;  Code  avil  Proc.  §  1916.  In  aU  cases, 
executors  and  administrators  are  entitled  to  such  allowance  for 
their  actual  and  necessary  expenses  ^^as  shall  appear  just  and 
reasonable."  2  Bev.  St  p.  93,  §  58,  as  amended  by  chapter  362 
of  the  Laws  of  1803.  An  executor  does  not  become  entitled  to  re- 
imbursement for  sums  expended  for  legal  services  by  merely  show- 
ing the  fact  of  payment,  nor  even,  in  addition,  that  he  has  act- 
ed honestly  and  in  good  faith.  Upon  objection  made,  he  must 
prove  the  necessity  and  value  of  such  services.  St  John  v.  McKee, 
2  Dem.  Sur.  236.  An  executor  or  administrator  is  bound  to 
satisfy  the  surrogate  of  the  necessity  and  reasonableness  of  the 
claim  made  by  him  for  sums  expended  as  counsel  fees.  Willson  v. 
Willson,  Id.  462;  In  re  Peyser,  5  Dem.  Sur.  244.  I  am  not  sat- 
isfied, from  the  proofs,  that  there  was  any  good  reason  for  the 
executor  defending  these  suits  in  which  these  expenses  were  in- 
curred, or   that  he  exercised  good  faith  and  fair  judgment  in 
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refusing  the  demands  of  the  plaintiffs  before  sait,  and  UmB  for- 
cing the  litigation.  However,  I  do  not  pass  conclusively  upon 
these'  allowances  claimed  for  counsel  and  attorneys'  charges,  but 
reserve  my  determination  until  the  settlement  of  the  decree.  In- 
deed, as  to  all  these  items  of  disbursement,  I  will  hear  coun- 
sel further  upon  such  settlement,  so  that  I  may  correct  any  erro- 
neous impressions  I  may  now  entertain  as  to  them,  or  any  of  them. 
A  separate  statement  of  principal  and  income  should  appear  in  the 
accounta  Let  a  decree  be  presented  for  settlement  and  entry,  ac- 
cordingly, upon  notice;  costs  to  be  then  adjusted. 


aMiae.B0p.4Ba) 

In  re  WHICELERS  ESTATE. 

(Surrogate's  Oourt,  Cattaraugus  County.    December,  1892.) 

L  Lboact  Tax—Hblation  between  Testator  akd  Leoateb. 

Laws  X892,  a  399,  §  2,  relating  to  taxable  transfers  of  property,  proTldes 
that  when  the  property  passes  by  such  transfer  **to  any  person  to  whom 
any  such  decedent,  grantor,  donor,  or  vendor,  for  not  less  than  ten  years 
prior  to  such  transfer,  stood  In  the  mutually  acknowledged  relation  of  a 
parent,'*  such  transfer  shall  not  be  taxable  under  this  act,  unless  it  is  per- 
sonal property  of  the  ralue  of  $10,000  or  more.  Hdd^  that  an  annuity  of 
the  present  value  of  less  than  $3,000,  bequeathed  to  a  legatee  whom,  for 
over  40  years,  testator  treated  in  every  particular  the  same  as  he  did  his 
own  daughters,  and  for  whose  comfort  and  welfare  he  showed  the  same 
solicitude  as  for  the  latter,  was  not  taxable,  though  such  legatee  was  not 
related  to,  and  was  never  adopted  by»  teBt&Ua,  and  though  in  his  wiU  he 
referred  to  her  as  ''our  friend." 

S.  fiAMB— Dbvisb  of  Rbal  Estatb— Convebsion. 

Where  the  wlU  of  testator  gives  the  executors  the  power  to  contract 
for  sale  of  his  estate  and  execute  deeds  thereof,  directs  the  payment  of 
an  annuity  to  a  legatee  during  her  life,  and  provides  for  the  support  and 
education  of  his  minor  children,  and  an  e<|ual  division  of  the  residuum, 
after  payment  of  specific  legacies,  among  his  wife  and  four  children,  there 
Is  a  conversion  of  the  realty,  rendering  the  shares  devised  to  his  wife  and 
chUdren  subject  to  taxation. 

t.  8amb— Whbn  Tax  is  Patablb. 

Laws  1S92,  a  399,  S  3,  provides  that  aU  taxes  Imposed  by  this  act  are 
due  and  payable  at  the  time  of  the  transfer:  provided,  however,  that  taxes 
on  the  transfer  of  any  estate  "limited,  ooncUtioned,  dependent,  or  deter- 
minable upon  the  happening  of  any  contingency  or  future  event,  by  rea- 
son of  which  the  fair  marlcet  value  thereof  cannot  be  ascertained  at 
the  time  of  the  transfer,"  shaU  become  due  and  payable  when  the  persons 
entitled  thereto  shall  come  into  actual  possession  or  enjoyment  the.reof. 
Hdd  that,  where  real  estate,  converted  by  the  will  of  testator  into  person- 
alty, was  largely  owned  by  him  and  others  as  partners,  and  used  in  the 
prosecution  of  the  lumbering  and  tanning  business,  the  actual  value  of 
which,  or  testator's  interest  therein,  was  dependent  on  the  manner  in 
which  it  is  controlled,  the  assessment  and  collection  of  the  tax  to  which 
the  same  is  subject  should  be  postponed  until  the  persons  entitled  thereto 
come  Into  the  actual  possession  or  enjoyment  thereof. 

4.  Samb— Personal  Estate. 

The  tax  on  the  personal  estate  of  the  testator,  as  shown  by  the  report 
of  the  appraiser,  should  be  paid  at  once,  in  the  absence  of  any  showing 
why  it  should  not  be  so  paid. 

Proeeedings  instituted  by  William  E.  and  Nelson  P.  Wheeler,  ex- 
ecutors of  the  estate  of  William  F.  Wheeler,  deceased,  to  determine 
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the  amoant  of  tax  payable  on  such  estate,  under  Laws  1892,  c  399, 
— an  act  in  relation  to  taxable  transfers  of  property. 

William  E.  Wheeler,  for  executors. 

H.  O.  Wait,  CJounty  Treasurer,  in  pro.  per. 

DAVIE,  8.  William  F.  Wheeler  died  at  the  town  of  Portville, 
Cattaraugus  county,  on  the  6th  day  of  June,  1892,  leaving  a  will, 
which  was  admitted  to  probate  by  the  surrogate's  court  of  said 
county  on  the  21st  day  of  June,  1892,  and  on  tiie  same  day  letters 
were  issued  thereon  to  William  E.  and  Nelson  P.  Wheeler,  sons  of 
deceased,  the  executors  named  in  said  wilL  Shortly  thereafter  an 
appraiser  was  appointed,  upon  the  application  of  the  executors,  to 
determine  the  value  of  the  estate  of  the  decedent  subject  to  taxation, 
pursuant  to  the  provisions  of  the  "Act  in  relation  to  taxable  trans- 
fers of  property."  Chapter  399,  Laws  N.  Y.  1892>  Such  assessment 
was  made,  and  report  thereof  duly  filed,  and  this  controversy  arises 
upon  the  proceedings  to  determine  the  amount  of  tax  to  which  said 
estate  is  liable,  as  required  by  section  13  of  said  act. 

By  the  terms  of  the  will  and  the  codicils  thereto  the  testator  de- 
vised to  his  wife  the  use,  during  her  life,  of  certain  real  estate,  desig- 
nated in  the  will  as  the  ^^omestead,"  and  also  bequeathed  to  her 
certain  articles  of  personal  property,  and  the  sum  of  f  20,000,  abso- 
lutely, one  half  thereof  to  be  paid  upon  the  probate  of  the  will,  and 
the  balance  in  one  year  from  the  death  of  the  testator.  To  each  of 
his  two  daughters  the  testator  bequeathed  the  sum  of  f  5,000,  in  ad- 
dition to  certain  specific  articles.  To  his  son  Nelson  he  devised  an 
undivided  one  half  of  the  testator's  interest  in  certain  lands  in  the 
county  of  Venango,  Pa.,  and  to  each  of  his  sons  the  sum  of  (5,000. 
By  the  terms  of  his  original  will,  testator  bequeathed  the  sum  of 
$2,400  to  one  Emma  (jodfrey,  but,  by  a  codicil  to  said  will,  this  be- 
quest was  revoked,  and  in  place  thereof  Miss  Godfrey  was  given  an 
annuity  of  $300  during  her  life.    The  original  will  further  provided: 

*'I  appoint  Nelson  P.  Wheeler  and  Wm.  B.  Wheeler  (my  sons)  for  the 
executors  of  my  will,  and  also  appoint  them  my  trustees,  to  whom  I  give  and 
bequeath  to  each  the  sum  of  four  thousand  dollars,  in  addition  to  the  afbre- 
sald  bequests  to  th?m.  All  the  rest  and  residue  of  my  e<;tate,  both  real  and 
personal,  whatsoever  and  wheresoever  situated  In  any  of  the  United  States. 
I  give,  devise,  and  bequeath  to  my  sons,  Nelson  P.  Wheeler  and  Wdl  E. 
Wheeler,  or  their  survivors,  and  the  heirs,  exeoutors,  and  ad'ninlstrators  of 
such  survivor,  in  trust— First,  to  pay  and  expend  aU  such  sum<%  as  may  be 
necessary  for  the  support  and  education  of  my  minor  children,  in  order  that 
they  may  be  supportt  d  and  ednoated  in  a  manner  suitable  to  their  state  in 
life,  untU  said  children  may  arrive  at  their  mnjority.  Second,  I  direct  my  said 
executors  and  trustees  to  divide  the  remainder  of  my  estate  among  my  chil- 

1  Laws  1892,  $  2,  provides  as  follows:  **  When  the  property,  or  any  beneficial  interest 
therein,  passes  by  any  such  transfer  to  or  for  the  use  of  *  *  *  any  child  or  children, 
adopted  as  such  in  conformity  with  the  laws  of  this  state,  of  the  decedent,  grantor, 
donor,  or  vendor,  or  to  any  person  to  whom  any  such  decedent,  grantor,  donor,  or  ven- 
dor, for  not  less  than  ten  years  prior  to  such  transfer,  stood  in  the  mutually  acknowl- 
edged relation  of  a  parent,  •  *  •  such  transfer  of  property  shaU  not  be  taxable  un- 
der this  act,  unless  it  is  personal  property  of  the  value  of  ten  thousand  dollars  or  more, 
in  which  case  it  shall  be  taxable  under  this  act  at  the  rate  of  one  per  centam  upon  Ihs 
clear  market  value  of  such  property.    *   *    *" 
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dpen.  Nelson  P.,  William  E.,  M.  Augusta,  and  LlDa,  and  my  said  wife,  Morllla, 
each  an  equal  share,  which  I  direct  my  executors  heretofore  named  to  make 
as  soon  as  the  said  diildren,  or  the  suryiyors  of  them,  shall  arrive  at  majority, 
and  my  estate  last  aforesaid,  disposed  of  to  the  best  advantage,  accordhig 
to  the  nature  thereof,  and  when  it  shall  be  in  the  minds  of  my  executors  not 
necessary  to  continue  longer  any  of  my  said  estate  in  partnership  with  that 
of  other  pei-sons  now  heading  in  partnership  with  me." 

Then  followed  in  the  will  an  express  direction  to  the  executors  to 
continue  said  estate  in  partnership  with  that  of  said  other  persons 
until  the  same  might  be  fuUy  di8ix)sed  of  to  the  best  interest  of  said 
estate,  and  full  power  and  authority  was  therein  given  to  the  exec- 
utors to  sell  and  convey  said  real  estate.  The  original  will  bears 
date  the  21st  day  of  March,  1866.  By  a  codicil  thereto,  under  date 
of  I^ovember  20, 1882,  the  testator  further  provided  that — 

*-The  gift  and  bequest  of  the' sum  of  $4,000  to  each  of  my  sons,  William  E. 
Wheeler  and  Nelson  P.  Wheeler,  in  my  said  former  wUl,  is  hereby  ratified; 
but  it  is  to  be  expressly  understood  that  the  said  bequests  are  made  to  them 
several^,  as  compensatlMi  for  their  services  as  executors  and  trustees  under 
my  last  will  and  testament,  and  are  to  be  paid  to  them  severaUy,  only  in  the 
event  they  serve  in  that  capacity.  And  I  do  further  will  and  ordain  that  for 
their  services  as  such  executors  and  trustees  they  be  severaUy  paid,  In 
uddltlon  to  said  bequest,  each  at  the  rate  of  $1,000  for  each  year  of  such  serv- 
ice; and  further,  that  the  fore)?olnK  compensatory  provisions  in  their  behalf 
shall  be  in  fuU  satisfaction  to  them  respectively  for  aU  such  services." 

The  first  question  which  arises  is  upon  the  claim  of  the  legatee 
Miss  Godfrey,  to  exemption  from  taxation,  under  the  provisions  of 
said  act  She  is  of  the  age  of  56  years,  and  no  relation  to  the  testa- 
tor. The  present  cash  value  of  her  annuity,  ascertained  and  com- 
puted in  the  manner  directed  by  section  11  of  said  act,  is  the  sum  of 
12,759.06,  and,  if  liable  to  taxation  at  all,  is  at  the  rate  of  5  per  cent 
This  legatee  had  never  been  adopted  by  the  testator  in  conformity 
with  the  laws  of  this  state,  but  the  reason  urged  for  such  exemption 
is  that  she  is  ^'a  person  to  whom  the  deceased,  for  not  less  than  ten 
years  prior  to  his  death,  stood  in  the  mutually  acknowledged  rela- 
tion of  a  parent"  Section  2  of  said  act  The  evidence  shows  that 
this  legatee  was  left  motherless  and  homeless  at  the  age  of  six 
years;  that  she  was  thereupon  taken  into  the  family  of  the  testator, 
and  continuously  resided  there  until  the  time  of  his  death.  She  was 
educated  by  the  testator,  and  always  supported  and  maintained  by 
him.  She  had  no  income  or  property  of  her  own,  and  had  no  com- 
munication whatever  with  any  of  her  own  relatives,  except  to  occa- 
sionally visit  a  brother,  residing  near  by.  She  always  enjoyed  the 
same  family  privileges  and  social  advantages  as  did  the  daughters  of 
the  testator;  was  always  received  in  company  in  the  community  where 
testator  lived  as  a  member  of  his  family.  Testator  from  time  to 
time  made  gifts  to  his  chUdren,  always  giving  an  equal  amount  to 
this  legatee.  Shortly  before  his  death  all  of  testator's  children  vis- 
ited him,  and  he  presented  to  each  tlie  sum  of  f  1,000,  giving  to  Miss 
Godfrey  the  same  amount.  He  procured  a  i)olicy  of  insurance  upon 
his  life  for  the  sum  of  |3,000,  in  which  his  two  daughters  and  Miss 
(jodfrey  were  named  as  beneficiaries  to  an  equal  amount.  The  life 
estate  to  the  wife,  of  the  property  designated  in  the  will  as  the 
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Tiomestead,'*  1b  followed  by  this  injunction:  "I  do  hereby  direct  and 
ordain  that  it  be  and  remain  also  a  home  for  our  said  daughter  lilla 
and  our  friend  Emma  Godfrey,  respectively,  as  long  as  they,  or 
either  of  them,  may  need  or  desire  to  make  that  their  home."  Not- 
withstanding all  these  facts,  it  is  contended  that,  Inasmuch  as  there 
was  no  legal  adoption  of  this  legatee  by  the  testator,  and  as  he  des- 
igniatee  her  in  his  will  by  the  term  of  "friend,"  and  not  that  of 
"daughter,"  she  is  not  entitled  to  the  exempticm.  These  suggestioDS 
impress  me  as  having  but  little  force.  The  statute  under  which  this 
tax  is  sought  to  be  enforced  is  to  some  extent  penal  in  its  nature, 
and  should  receive  a  liberal  construction  in  favor  of  those  sought 
to  be  brought  within  its  operation.  The  fact  that  testator  did  not 
speak  of  this  legatee  as  a  daughter  is  of  little  importance  in  view 
of  all  the  facts  disclosed  by  the  evidence,  showing  conclusively  that 
for  a  long  period  of  years  testator  treated  her  in  every  particular 
the  same  as  he  did  his  own  daughters,  always  actuated  by  the  same 
solicitude  for  her  comfort  and  welfare  as  for  theirs.  The  reciprocal 
relations  existing  between  the  testator  and  his  own  children  were 
n6  better  defined  than  those  between  him  and  this  legatee.  There 
was  an  utter  dependence  upon  the  one  side,  and  all  the  evidences  of 
paternal  protection  upon  the  other.  She  always  received  from  the 
testator  the  support  and  maintenance  expected  from  a  parent,  and 
extended  to  him  the  obedience,  deference,  and  respect  due  from  a 
child.  In  my  judgment,  it  would  be  difficult  to  conceive  of  a  case 
more  clearly  within  the  spirit  and  intent  of  the  exempting  portion 
of  the  statute,  and  it  must  be  held  that  the  bequest  to  Miss  €k)dfrey 
is  not  subject  to  taxation  under  said  act  In  re  Spencer's  Estate, 
(Surr.)  4  N.  Y.  Supp.  395;  In  re  Butler,  58  Hun,  400,  12  N.  Y.  Supp. 
201. 

The  rei)ort  of  the  appraiser  shows  the  value  of  the  personal  estate 
of  decedent  to  be  the  sum  of  $146,921.80.  Prom  this  should  be  de- 
ducted a  specific  legacy  to  the  Presbyterian  Church  Society  of  the 
Town  of  Portville  of  $3,000,  the  value  of  the  annuity  of  Miss  Godfrey, 
$2,757.90,  and  debts  of  the  testator  to  the  amount  of  $6,000,  leaving 
a  balance  of  $135,163.90  subject  to  taxation  at  the  rate  of  1  per 
cent.,  making  a  total  tax  of  $1,351.63  to  be  paid  by  the  said  legatees 
in  proportion  to  the  amount  of  their  respective  shares  and  legacies; 
and  no  reason  is  urged,  and  in  fact  none  seems  to  exist,  why  said 
tax  should  not  be  immediately  payable. 

But  a  more  i)erplexing  question  is  raised  in  relation  to  the 
liability  of  the  real  estqjte  to  taxation.  Under  the  provisions  of 
the  statute  (chapter  399,  Laws  1892)  the  real  estate,  if  devised 
directly  to  the  sons  and  daughters,  would  not  be  liable  to  taxa- 
tion; but  it  is  urged  by  the  terms  of  the  will  there  is  an  equi- 
table conversion  of  the  real  estate,  so  that  the  legatees  take  no 
interest  in  the  real  estate  itself,  but  in  the  proceeds  derived  from 
the  sale  thereof.  While  it  is  undoubtedly  true  that  a  will  must  at 
least  be  of  such  a  character  as  to  leave  no  doubt  of  the  testator's 
intent  to  have  his  real  estate  converted  into  personalty  in  order  to 
sustain  the  theory  of  equitable  conversion,  (Hobson  v.  Hale,  95  X. 
Y.  588,)  it  would  seem  that  the  provisions  of  this  will  would  admit 
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of  no  other  construction.  It  not  only  clothes  the  execntare  with  cer- 
tain powers  regarding  the  control  and  management  of  the  estate, 
but  specifically  gives  them  the  power  to  coijtract  for  the  sale  of  the 
same,  and  execute  deeds  of  conveyance  thereof,  directs  the  payment 
of  an  annuity  to  Miss  Godfrey  during  her  life,  provides  for  the  sup- 
port and  education  of  his  minor  children^  and  directs  an  equal  di- 
vision of  the  residuum,  after  payment  of  the  specific  legacies,  among 
his  wife  and  four  children.  This  undoubtedly  constitutes  a  con- 
version of  the  real  estate.  Hatch  v.  Bassett,  52  N.  Y.  359 ;  Power 
T.  Cassidy,  79  N.  Y.  602;  Dodge  v.  Pond,  23  N.  Y.  69.  While  real 
estate  which  descends  or  is  devised  as  such  directly  to  the  wife  or 
•children,  is  not  taxable,  it  is  evident  that  if  decedent  makes  such  a 
testamentary  disposition  of  his  real  estate  as  to  convert  it  into  per- 
sonalty the  shares  of  the  legatees  under  such  a  will  are  liable.  All 
taxes  imposed  by  the  act  referred  to  are  due  and  payable  at  the 
time  of  the  transfer:  provided,  however,  "that  taxes  upon  the  trans- 
fer of  any  estate,  property,  or  interest  therein,  limited,  conditioned, 
dei)endent,  or  determinable  upon  the  happening  of  any  contingency 
or  future  event  by  reason  of  which  the  fair  market  value  thereof 
cannot  be  ascertained  at  the  time  of  the  transfer,  as  herein  pro- 
vided, shall  accrue  and  become  due  and  payable  when  the  persons 
or  corporations  beneficially  entitled  thereto  shall  come  into  actual 
X)os8ession  or  enjoyment  thereof."  Section  3,  c.  399,  Laws  1892.  It 
appears  in  this  case  that  the  real  estate  of  which  testator  died  seised 
was  very  largely,  if  not  entirely,  partnership  proi)erty,  used  and  oc- 
<5upied  by  him  in  connection  with  other  persons  in  the  prosecution  of 
the  lumbering  and  tannery  business,  and  that  the  actual  value  of 
such  real  estate  or  testator's  interest  therein  is  dei)endent  largely 
upon  the  manner  in  which  the  same  is  controlled.  This  seemed  to 
have  been  the  consideration  which  prompted  the  testator  to  clothe 
his  executors  with  discretionary  i)ower  regarding  the  manner  and 
time  of  disposing  of  the  same,  and  it  is  by  no  means  practicaWe  to 
ascertain  the  value  of  such  interest  at  the  present,  but  would  seem 
to  be  a  very  proper  case  for  postponing  the  assessment  and  collec- 
tion of  the  tax  to  which  the  same  might  be  subject  until  the  parties 
entitled  thereto  come  into  actual  possession  or  enjoyment  lliereol 
A  decree  will  be  entered  accordingly. 


(1  Misc.  Rep.  27.) 

In  re  BEACH'S   ESTATB. 

(Surrogate's  Court,  Cattaraugus  County.    September,  1S92.) 

'W1I1L--C0N8TRUCTION— Life  Estate. 

Testator  devised  to  his  wife  **aU  of  my  personal  property  that  I  shaD 
be  possessed  of  at  the  time  of  my  death,  and  all  of  my  household  goods, 
and  the  nse  of  my  real  estate  during  her  natural  life.  But  I  wiU  that  she 
flhaU  keep  the  huildings  on  said  real  estate  in  good  repair,  and  pay  all  taxes 

on  the  same.    (2)    To  my  daughter ,  the  organ  that  is  now  at  my 

house,  after  the  death  of  my  wife,  I  give.  (3)  To  my  son  B.,  the  sum  of 
$500.  (4)  To  my  son  W.,  the  sum  of  $500."  The  will  directed  the  residue 
to  be  divided  eqnaUy  among  his  six  children.  The  estate  consisted  of 
c«el  estate  worth  $6,000,  and  personalty  worth  $2,000.    The  annual  rental 
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yalae  of  the  real  estate  was  $3S0.   EM,  that  the  wl£e  took  a  life  estate, 
only,  in  the  personal  property. 

2.  Same. 

In  such  case  the  clause,  "after  the  death  of  my  wife,"  refers  to  the  be- 
quests to  the  sons,  and  not  to  the  bequest  to  the  daughter,  and  the  latter 
is  entitled  to  the  immediate  ];K>ssessl<m  of  the  organ. 

t.  Settlement  of  Account— Credits— Tombstone. 

In  «ach  case  $400  for  a  tombstone  is  reasonable,  and  will  be  allowed 
the  executor  in  his  account,  where  it  appears  that  he,  in  good  faith,  after 
consulting  with  several  legatees,  entered  into  a  written  contract  therefor, 
that  it  is  nearly  ready  for  deliyery,  and  that  no  one  but  the  widow  ob- 
jects thereto. 

4.  Same— Joint  Note  of  Deceased  and  Executor— Payment. 

In  the  settlement  of  such  executor's  account,  it  appeared  that  a  nott 
executed  by  him  and  deceased  was  barred  by  the  statute  of  Umitatioas, 
except  for  partial  payments  made  thereon;  that  such  payments  were  made 
by  the  executor  with  money  furnished  by  deceased  for  that  purpose; 
that  the  note  was  given  to  aid  the  executor,  who  was  testator's  son,  in 
purchaaing  a  team;  and  that  testator  designed  paying  the  same  himsdf. 
Bdd,  that  the  executor  was  entitled  to  credit  for  the  amount  paid  to  can- 
cel the  note. 

6b  Same— Clerical  Services  for  Executor. 

An  executor  is  not  entitled  to  credit  for  sums  paid  for  clerical  serviced 
rendered  him  in  his  capacity  as  executor. 

6L  Same— Loss  on  Sale  of  Personal  Property. 

On  settlement  of  such  account  it  appeared  that  the  executor  sold  and  de- 
livered, on  credit,  certain  personal  property  of  the  estate  to  an  irresponsi- 
ble party,  who  was  indelbted  to  him  personally,  and  who  failed  to  furnish 
security  as  required  by  the  terms  of  sale;  that  the  executor  took  a  mort- 
gage from  the  purchaser  on  such  property  to  secure  his  own  debt,  and  al- 
lowed the  purchaser  to  retain  and  use  it  for  some  time;  and  that  his  mort- 
gage was  afterwards  released,  and  the  property  taken  back,  and  resold  by 
the  executor  at  a  loss.  Held,  that  the  executor  must  account  for  the 
amount  it  sold  for  at  the  first  sale. 

Proceeding  for  the  judicial  settlement  of  the  account  of  the  exec- 
utor of  the  will  of  Isaac  H.  Beach,  deceased. 

A.  &  G.  E.  Spring,  for  executor. 
William  H.  Ticknor,  for  contestant 

DAVIE,  S.  This  is  a  proceeding  for  the  judicial  settlement  of 
the  accounts  of  the  executor  of  the  will  of  Isaac  H.  Beach,  who  died 
April  23,  1891,  leaving,  him  surviving,  his  widow  and  six  children, 
and  real  estate  of  the  value  of  f  6,000,  and  personal  property  to  the 
amount  of  about  |2,000.  Such  settl^uent  necessitates  a  constnic- 
tion  of  certain  portions  of  the  will,  and  the  widow  files  objections 
to  various  items  of  the  account  The  will  is  very  inartistically 
drawn,  and  it  is  no  easy  task  to  detemdne  the  actual  intent  of  the 
testator  therefrom.  The  disposing  portion  of  said  will  is  in  tlie 
following  form: 

"First,  after  aU  my  lawful  debts  are  paid  and  discharged,  I  give  and  be- 
queath to  my  wife.  Hannah  M.  Beach,  all  of  my  personal  property  thai  1 
shan  be  possessed  of  at  the  time  of  my  death,  and  all  of  my  household  goods, 
and  the  use  of  my  real  estate  during  her  natural  Ufe.  But  I  wlU  that  she 
shaU  keep  the  ibulldings  on  said  real  estate  In  gaod  repair,  and  pay  aU  taxes  on 
the  same.  (2)  To  my  daughter  Mabel  L.  Beach,  the  organ  that  Is  now  at  my 
house,  after  the  death  of  my  wife,  I  give.  (3)  To  my  son  Benjamin  C  Beach, 
the  sum  of  $500.    (4)  To  my  son  WlUey  E.  Beach,  the  sum  of  |fi00.    ^  ne 
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balance  of  all  my  property,  of  every  kind,  name,  and  natare,  I  will  shall  be 
equally  divided,  to  share  and  share  alike,  between  all  of  my  six  children, 
namely,  Benjamin  0.  Beach,  Willey  E.  Beach,  Rosetta  B.  Ryder,  Clara  B. 
Cagwln,  BUa  L.  Vedder,  Mabel  L.  Beach." 

The  questions  raised  are — ^Pirst,  does  the  widow  take  the  per- 
sonal estate  absolutely,  or  simply  a  life  estate  therein?  and,  second, 
when  are  the  two  f  500  legacies  payable? 

Various  mles  of  construction  have  been  formulated,  but  the  chief 
solicitude  of  courts,  in  construing  wills,  is  to  ascertain  the  actual 
intent  of  the  testator,  and  carry  the  same  into  effect  as  far  as  pos- 
sible. The  testator  in  this  case  was  worth  about  f  1,000  at  the 
time  of  his  marriage  with  the  contestant  They  lived  together  as 
husband  and  wife  for  many  years,  and  the  balance  of  his  estate  was 
accumulated  by  their  joint  industry  and  frugality.  Contestant  is 
now  57  years  of  age.  Hence  it  would  seem  that  the  testator  would 
very  naturally  desire,  in  the  first  place,  to  make  some  certain  and 
ample  provision  for  the  maintenance  of  his  wife  during  the  time 
she  might  survive  him,  but  to  do  so  in  such  a  manner  as  not  to 
jeopardize  the  rights  of  his  children.  How  could  such  a  result  be 
better  accomplished  than  by  giving  the  wife  the  use  of  the  entire 
estate  during  her  life,  with  provisions  for  its  equitable  distribution 
among  his  children  after  her  death?  The  evidence  shows  that  the 
annual  rental  value  of  the  real  estate  is  |350.  The  income  from 
the  x)ersonal  estate  would  increase  this  amount  somewhat.  This 
would  seem  to  be  a  very  moderate  provision  for  the  maintenance  of 
the  widow.  Such  a  disposition  of  the  personal  estate,  however, 
would  seem  to  meet  the  approval  of  a  careful,  prudent  man,  like 
testator,  rather  than  an  absolute  gift  of  the  same  to  her,  thereby 
endangering  the  rights  of  the  ch^dren  through  the  possible  im- 
{MTOvidence  or  lack  of  prudence  incident  to  the  advanced  age  of  the 
widow.  Whether  the  provisions  of  this  will  are  susceptible  of  the 
construction  suggested  depends  entirely  upon  the  use  made  of  the 
term  "during  her  natural  life,'' — ^whether  such  term  is  held  to  relate 
to  the  entire  preceding  sentence,  or  simply  to  the  single  clause,  "and 
the  use  of  my  real  estate."  Had  the  words  "the  use  of'  been  omit- 
ted from  such  clause,  the  ordinary  interpretation  of  the  entire 
sentence  would  make  the  words  of  limitation  "during  her  natural 
life"  applicable  to  the  entire  bequest.  Areson  v.  Areson,  3  Denio, 
458;  Van  Allen  v.  Mooers,  5  Barb.  110;  Carpenter  v.  Carpenter,  2 
Dem.  Sur.  534.  It  is  urged  on  the  part  of  the  contestant  that  the 
words  "the  use  of"  coupled  with  the  disposition  of  the  reid  estate, 
and  not  with  that  of  tlie  personal  prox>^y,  indicates  a  design  on 
the  part  of  the  testator  to  convey  a  greater  estate  in  the  latter  than 
in  the  former;  that,  had  he  intended  to  limit  the  bequest  of  the  per- 
sonal property  in  the  same  manner  as  the  real  estate,  he  would  have 
used  the  same  words  of  limitation,  "the  use  of,"  in  both  instances; 
that  this  difference  in  phraseology  takes  the  case  out  of  the  opera- 
tion of  the  rule  of  interpretation  above  cited.  While  fully  recog- 
nizing the  force  of  this  suggestion,  yet,  in  view  of  aU  the  attendant 
circumstances,  the  extent  of  the  estate,  the  habits  and  mode  of  life 
of  the  contestant,  and  the  character  of  the  other  bequests  in  said 
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>¥ill,  I  am  of  the  opinioii,  and  must  hold,  that  it  was  the  intention 
of  the  testator  to  give  to  the  widow  simply  a  life  interest  in  said 
j)ersonal  estate. 

The  next  question  relates  to  the  bequest  of  the  organ  to  the 
daughter  MabeL  The  preceding  portions  of  the  will  dispose,  in 
terms,  of  "all  the  i)ersonal  property  and  household  furniture.'*  This 
would,  of  course,  carry  the  organ,  were  it  not  for  the  subsequent 
specific  bequest  thereof  to  the  daughta*.  The  two  provisions  jrf  the 
will  are  absolutely  irreconcilable,  so  far  as  the  disposition  of  the 
organ  is  concerned.  This  being  the  case,  the  latter  provision  must, 
prevail  Van  Nostrand  v.  Moore,  52  N.  T.  12;  ChiTstie  v.  Phyfe, 
19  N.  Y.  345.  Consequently  the  daughter  takes  the  organ  abso- 
lutely, and  is  entitled  to  the  immediate  possession  thereof. 

The  conclusion  already  arrived  at  necessarily  determines  the  re- 
maining question,  as  to  the  time  of  payment  of  the  two  $500  legacies. 
The  time  of  payment  is  dependent  entirely  upon  the  use  made  of  the 
expression,  **after  the  death  of  my  wife.*'  It  is  ui^:ed  on  part  of 
these  legatees  that  this  clause  should  be  read  in  connection  with 
the  bequest  of  the  organ,  but  I  cannot  adopt  such  view,  but  mnst 
hold  that  such  clause  is  to  be  read  in  connection  with,  and  as  a  part 
of,  each  of  the  following  bequests.  There  is  nothing  in  the  wiU  or 
surrounding  circumstances  indicating  an  intent  on  testator's  part 
to  make  these  legacies  immediately  payable  out  of  the  real  estate; 
and,  having  given  the  widow  the  use  of  the  personal  estate  during 
her  lifetime,  it  could  not  be  available  for  payment  of  legacies  or  dis- 
tribution until  the  tamination  of  her  life  estate.  In  my  judgment 
the  only  reasonable  construction  which  can  be  given  to  tMs  will  is 
to  hold  that  the  widow  takes  a  life  estate  in  all  the  personal  prop- 
erty, except  the  organ;  that  the  organ  passes  to  the  daughter  abso- 
lutely; that  upon  the  death  of  the  widow  tlie  two  fSOO  legacies  be- 
come payable,  and  the  residuum  subject  to  distribution. 

The  account  filed  shows  that  the  executor  has  entered  into  an 
agreement,  in  writing,  for  the  expenditure  of  (400  for  a  monu- 
ment to  be  placed  at  the  grave  of  the  testator.  The  widow  ob- 
jects to  this  expenditure  as  unreasonable  and  excessive.  Of  course, 
no  arbitrary  rule  has  been  or  can  be  laid  down,  establishing  the 
question  of  reasonableness  of  funeral  exx)enses.  Each  case  must 
be  determined  from  its*  own  particular  circumstances.  A  rea- 
sonable expenditure  for  a  tombstone  is  regarded  as  a  legitimate 
item  of  funeral  exi)enses  to  be  allowed  to  the  executor  upon  his 
accounting.  Ferrin  v.  Myrick,  41  N.  Y.  315;  Tickel  v.  Quinn,  1 
Dem.  Sur.  425.  So  the  only  question  in  this  case  is  whether 
the  sum  named  was  reasonable  or  not.  In  one  case  it  was  held 
that  an  expenditure  of  f500  for  such  purpose,  where  the  es- 
tate did  not  exceed  $8,000,  was  unreasonable,  and  was  not  allowed 
aprainst  the  heirs.  Owens  v.  Bloomer,  14  Hun,  296.  In  case  of 
an  estate  of  f2,600,  it  was  held  that  an  expenditure  of  ^250 
was  not  unreasonable.  In  re  Erlacher,  3  Redf.  Sup.  8.  In 
case  of  an  estate  of  |1,200,  that  |150  was  a  reasonable  ex- 
penditure. Emans  v.  Hickman,  12  Hun,  425.  While  tiie  ex- 
penditure  made   by  the  executor  in  this   case  would  ae&si  to 
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reach,  the  limit,  yet, .  in  conBiderathm  of  the  fact  that  the  es- 
tate amounts  to  f  8,000;  that  the  rights  of  creditors  are  not  im- 
paired by  the  expenditure;  that  the  executor  consulted  with  sev- 
eral of  the  legatees  before  making  the  contract,  and  no  objection 
is  made  to  such  expenditure  by  any  one  but  the  widow;  that  the 
executor,  as  such,  evidently  in  good  faith,  has  contracted  for  the 
monument;  that  the  monument  itself  has  been  prepared,  and  is  now 
nearly  ready  for  delivery, — ^I  am  unable  to  see  how  the  interests 
of  this  estate  are  to  be  subserved  by  holding  that  this  expenditure 
was  unwarranted.     In  re  Laird,  42  Hun,  136. 

Contestant  also  objects  to  the  payment  of  a  certain  note  by 
the  executor  to  one  D.  P.  Howes,  to  the  amount  of  f  152.05,  ui)on 
the  grounds — ^First,  that  the  right  of  action  thereon  air<nn8t  the 
testator  was  barred  by  the  statute  of  limitations  before  his  death; 
and,  second,  that  the  debt  for  which  said  note  was  originally- 
given  was  that  of  the  executor  himself.  The  contestant  called 
and  examined  the  executor  as  a  witness,  and  established  the  fact 
by  him  that  such  note  was  originally  given  for  his  individual 
benefit,  and  that  the  indorsements  thereon  were  for  moneys  which 
he  had  himself  paid.  The  note  itself  bears  date  August  8, 
1881,  and  the  last  indorsement  thereon  is  of  the  date  of  March  28, 
1890;  so  that,  if  said  note  was  not  outlawed,  it  is  in  consi?quence 
of  the  partial  payments  made  thereon.  This  state  of  facts,  un- 
explained, would  show  such  payment  by  the  executor  to  have  been 
unauthorized.  A  partial  jwiyment  by  one  of  the  makers  of  this 
note,  without  the  consent  or  authority  of  the  other,  would  not 
prevent  the  statute  running  against  the  one  not  paying.  Now, 
the  executor  would  not  have  been  a  comi)etent  witness,  in  the  lirst 
instance,  to  testify  to  the  transaction  which  took  place  between 
himself  and  deceased  regarding  such  payment,  or  the  original  in- 
ception of  the  note,  (section  829,  Code  Civil  Proc.;)  but  the  con- 
testant, having  examined  the  executor  as  a  witness,  and  proved 
by  him  a.  sufQcient  portion  of  said  transactions  to  establish  his 
individual  liability,  removed  such  disability,  permitting  hira  to  tes- 
tify to  the  entire  transaction  for  the  purpose  of  relieving  himself 
of  such  disabUity,  (Nay  v.  Curley,  113  N.  Y.  575,  21  N.  E.  Rep. 
€98;  Davis  v.  Gallagher,  55  Hun,  593,  9  N.  Y.  Supp.  11.)  The 
further  examination  of  the  executor  shows,  not  only  that  the 
money  paid  and  indorsed  on  the  note  was  furnished  by  the  tes- 
tator with  the  express  instruction  that  it  should  be  so  used,  but 
alBO  that,  in  the  making  of  the  note,  originally,  testator  gave 
the  proceeds  thereof  to  the  executor  to  aid  him  in  buying  a  team; 
ihat  testator  in  fact  gave  the  note  to  the  son,  and  designed  to 
pay  the  same  himself.  These  facts  justify  the  payment  of  the 
note  out  of  the  estate. 

Contestant  also  objects  to  the  payment  of  the  item  of  ?24  to  Mr. 
Whiting.  A  portion  of  this  sum  is  a  proper  change  against  the 
estate.  The  appraiser's  fees  for  two  davs  at  ?3  per  day  ia  a 
proper  and  reasonable  charge.  The  witness  fees  of  Mr.  Whiting 
and  wife,  from  their  residence  to  Franklinvilli,  to  attend  the  pro- 
bate of  the  will  of  deceased,  amount  to  |3.76,  which  is  also  a 
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proper  charge.  The  balance  of  said  item  appears  to  be  for 
Bervices  purely  clerical  in  their  character,  asul  such  as  the  ex- 
ecutor could  and  should  have  performed  himself.  If  the  executor 
saw  fit  to  employ  another  to  transact  for  him  tlie  usual  and  ordi- 
nary duties  of  his  trust,  and  for  which  the  commissions  were 
designed  as  full  compensation,  the  expense  of  procuring  such 
services  becomes  his  own  debt,  and  cannot  be  charged  to  tlie 
estate.  Hall  v.  Campbell,  1  Dem.  Sur.  415;  In  re  Carman,  3 
Redf.  Sur.  46;  Ward  v.  Ford,  4  Redf.  Sur.  34. 

The  remaining  question  arises  out  of  the  following  facts:  On 
the  10th  day  of  December,  1891,  the  executor  sold  certain  per- 
sonal property  belonging  to  the  estate  at  public  auction.  The 
teims  of  the  sale  were  cash,  or  good,  indorsed  paper  running 
10  months.  At  the  sale  certain  property  was  sold  to  one  Bol? 
inson;  among  other  things,  one  horse,  for  f41,  and  one  mowing 
machine,  for  f 28.  The  executor  himself  bid  off  one  spring  wagon 
for  |38,  and  on  the  same  day  sold  it  to  Bobinson.  On  the  day 
after  the  sale,  the  executor  prepared  a  note  for  the  amount  of  Robin- 
son's purchase,  and  requested  him  to  sign  it,  and  furnish  an  indoraer. 
Robinson  did  not  do  so.  A  short  time  thereafter  the  executor 
again  presented  the  note  to  Robinson,  who  then  refused  to  fur- 
nish an  indorser.  At  the  same  time  Robinson  was  indebted  to  the 
executor,  personally,  to  the  amount  of  fl25;  and  on  December 
23,  1891,  the  executor  took  a  chattel  mortgage  upon  this  prop- 
erty, which  Robinson  had  so  purchased,  to  secure  his  own  indi- 
vidual debt.  After  Robinson  had  refused  to  give  the  indorsed  note 
the  executor  sold  his  mortgage  and  claim  thereby  secured  to 
one  Dake.  Nothing  further  appears  to  have  been  done  in  this 
matter  until  the  executor  was  cited  to  show  cause  why  he 
should  not  judicially  settle  his  accounts.  Thereupon  the  ex- 
ecutor procured  Dake  to  satisfy  said  mortgage,  and  to  take  an- 
other upon  Robinsons  crops,  and  thereupon  took  the  property  back 
from  Robinson,  made  another  public  auction,  and  sold  the  horse 
thereat  for  |25,  the  mowing  machine  for  f  12,  and  the  spring  wagon 
for  128.35,  or  f 41.65  less  than  the  same  property  sold  for  at  the 
first  sale;  and  contestant  urges  that  the  executor  should  be  charged 
with  the  deficiency.  If  the  executor,  immediately  upon  the  re- 
fusal of  Robinson  to  give  the  indorsed  note,  had  reclaimed  and  re- 
sold the  property,  he  could  not  have  been  subject  to  the  impu- 
tation of  bad  faith,  nor  held  accountable  for  any  deficiency.  But 
permitting  said  property  to  remain  in  Robinson's  x>ossession  until 
the  month  of  June,  1892;  allowing  him  to  use  the  same,  thereby 
diminishing  its  value;  knowing  all  the  time  that  Robinson  was 
irresponsible,  yet  holding  a  chattel  mortgage  ui)on  this  identical 
property  to  secure  his  own  debt;  doing  nothing  to  enforce  col- 
lection of  the  claim,  or  to  recover  said  property, — ^presents  an 
entirely  different  phase.  An  executor  is  bound  to  exercise  active 
diligence  in  the  management  of  the  estate,  and,  if  loss  occurs 
through  his  negligence,  he  becomes  personally  liable  as  for  a 
devastavit  Harrington  v.  Keteltas,  92  N.  Y.  40;  Basbrouek  v. 
Hasbrouck,  27  N.  Y.  182.     In  this  case  the  executor  should  ao> 
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count  for  the  entire  amount  said  property  sold  for  at  the  first 
sale.  The  account  filed  should  be  modified  in  the  particulars 
suggested,  and  a  decree  entered  judicially  settling  the  same  as  so 
modified. 

(1  Hlsc.  Rep.  2S8.) 

In  re  SMITH'S  ESTATE. 

(Surrogate's  Ctourt,  Cattaraugus  County.    November,  1892.) 

1.  MoNST  Held  bt  Husband— Right  of  Wife  to  Interest. 

Where  a  husband  receives  money  from  his  wife,  and  after  retainhig  it 
several  years,  at  her  request  transfers  to  her  securities  in  full  payment 
of  the  principal  sum  received  by  him,  she  is  not  entitled  to  recover  of  his 
estate  interest  on  the  amount  so  received  and  retained  by  him  to  the  date 
of  the  receipt  of  the  securities  by  her,  in  the  absence  of  any  direct  evi- 
dence of  the  circumstances  and  oonditioiis  under  which  he  received  and 
held  the  money. 

8.  SA.MS— Evidence. 

In  a  proceeding  to  establish  a  dalm  for  such  Interest  against  the  hus- 
band's estate  a  witness  testified  to  statements  of  deceased  to  the  effect 
that  he  had  received  the  money,  loaned  it,  and  kept  it  invested,  and  coUect- 
ed  the  interest;  that  he  told  his  wife  he  would  set  over  mortgages  which 
would  pay  the  face  of  the  debt,  and  asked  her  to  let  him  continue  to  col- 
lect the  interest,  and  he  would  fix  the  matter  of  the  use  of  the  money  later 
on.  Another  witness  testified  that  the  wife  said  to  her  in  deceased's  pres- 
ence that  the  latter  told  his  wife  that,  so  far  as  the  interest  was  con- 
cerned, the  law  will  give  that  to  her.  Held  insufficient  to  entitle  the  wife 
to  such  interest 

Proceeding  for  the  judicial  settlement  of  the  account  of  E.  A. 
Nash  and  Susan  Smith,  as  executors  of  the  estate  of  Joseph  Smith, 
deceased. 

J.  M.  Willson,  for  executors. 

B.  A.  Barlow  and  W.  H.  Henderson,  for  contestants. 

DAVTE,  S.  Joseph  Smith  died  on  the  10th  day  of  August,  1891, 
leaving  a  last  will  and  testament,  which  was  duly  admitted  to 
probate  by  the  surrogate's  court  of  the  county  of  Cattaraugus  Sep- 
tember 19,  1891.  By  the  first  item  of  said  will  the  testator  be- 
queathed to  his  widow,  Susan  Smith,  the  use  and  income  of  |5,000 
during  life,  such  provision  to  be  accepted  by  her  in  lieu  of 
dower;  by  the  second  and  third  items  Hie  use  and  income  of  the 
entire  estate,  both  real  and  personal,  are  devised  and  bequeathed 
to  Etta  Blanchard,  an  only  child  of  testator,  for  and  during  her 
life,  subject,  however,  to  the  provision  in  favor  of  the  widow, 
as  aforesaid;  by  the  fourth  item  the  entire  residue,  after  the 
expiration  of  said  life  estates,  is  devised  and  bequeathed  to  the 
descendants  of  the  said  daughter,  Etta  Blanchard.  The  only  child 
or  descendant  of  said  daughter  is  Charles  S.  Blanchard,  a  son,  who 
is  a  minor,  and  appears  herein  by  special  guardian.  Upon  the  pro- 
bate of  said  will  letters  were  issued  thereon  to  E.  A.  Nash  and 
to  the  widow,  Susan  Smith,  they  being  the  executors  named  in 
the  will,  and  who  now  present  an  account  of  their  proceedings 
•    as   such  for  judicial   settlement.     No  objection  is  made  to  the 
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execaton'  accoimty  as  filed,  bat  the  widow  {K-eseBts  a  i^ersoxud 
claim  against  the  estate  for  the  Bum  of  |1,088,  to  which  objec- 
tions are  filed  on  behalf  of  the  daughter,  Etta  Blanchard,  and 
the  special  guardian,  so  that  the  entire  controversy  in  this  case  re- 
lates to  the  validity  of  the  personal  claim.  The  facts  upon  which 
such  claim  is  predicated,  as  disclosed  by  the  evidence,  are  sub- 
stantially as  follows:  The  testator  died  at  the  age  of  83  years. 
Early  in  the  year  1879,  the  testator,  then  a  widower,  was  mar- 
ried to  the  claimant,  and  lived  with  her  upon  her  farm  for  about 
one  year  after  such  marriage.  On  the  15th  day  of  January,  1880, 
claimant  sold  said  farm,  and  used  a  part  of  the  proceeds  in  the 
purchase  of  a  house  and  lot  in  the  village  of  Cattaraugus,  which 
tt^^^^ator  and  claimant  occupied  as  a  home  to  the  time  of  his 
death.  At  the  time  or  shortly  after  the  sale  of  the  farm  |1,300 
of  the  proceeds  of  the  sale  thereof  came  into  the  hands  of  the  tes- 
tator. Certain  personal  property  of  the  claimant  was  also  dis- 
posed of,  and  testator  received  the  money  arising  from  such  sale. 
Testator  was  also  at  the  same  time  indebted  unto  claimant 
upon  a  promissory  note  for  the  sum  of  |125  or  thereabouts.  The 
evidence  does  not  disclose  the  precise  amount  of  money  received 
by  the  testator  from  all  three  of  these  sources,  but  It  appears 
that  the  parties  had  substantially  agreed  upon  the  sum  of  |1,600 
as  the  amount  of  such  principal  indebtedness.  Matters  remained 
in  this  situation  until  December  28,  1889,  the  claimant  in  the 
mean  time,  on  various  occasions,  expressing  a  feeling  of  inse- 
curity over  her  money  matters,  and  a  desire,  as  explained  by  the 
witnesses,  of  having  ^'the  money  matters  fixed  up."  As  a  result 
of  such  solicitude  on  part  of  the  claimant,  the  testator,  <» 
or  about  the  28th  day  of  December,  1889,  assigned  and  transferred 
to  the  claimant  valid  securities,  then  owned  and  held  by  him, 
to  the  amount  of  |1,G00.  Nothing  further  appears  to  have  taken 
place  between  the  parties  with  reference  to  this  matter  down 
to  the  time  of  the  death  of  testator;  and  now  the  widow,  while 
acknowledging  full  payment  of  the  principal  sum  by  the  transfer 
of  said  securities,  seeks  to  recover  interest  thereon  during  Hie 
time  such  fund  remained  in  the  hands  of  the  testator. 

There  is  no  evidence  whatever  showing  that  the  testator  col- 
lected or  received  any  part  of  the  interest  accruing  upon  said 
securities  after  they  were  assigned  to  the  claimant,  so  that  the 
question  relates  entirely  to  the  liability  of  the  estate  for  interest 
prior  to  the  time  of  such  transfer,  ii  the  investigation  of  this 
question  we  are  confronted  at  the  outset  with  the  fact  that  there 
is  no  direct  evidence  of  the  circumstances  or  conditions  under  which 
said  money  was  received  and  held  by  the  testator.  While  it  is  con- 
ceded that  up  to  the  time  of  the  transfer  of  said  securities  testator 
held  $1,600  of  claimant's  money,  the  agreement  under  which  he  held 
it,  whether  by  way  of  loan,  or  as  a  deposit,  or  as  the  agent 
of  claimant,  to  invest  for  her  benefit,  is  almost  entirely  a  matter 
of  conjecture,  and  the  question  is  whether  the  entire  transac- 
tion is  susceptible  of  any  construction  which  will  justify  the  allow- 
ance of  the  claim.     If  we  were  warranted  in  finding  from  the 
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evidence  that  such  fund  was  In  the  hands  of  the  testator  as 
a  deposit,  subject  to  the  call  of  the  claimant,  then  no  interest 
could  be  recovered,  because  the  evidence  fails  to  show  any  de- 
mand on  the  part  of  the  claimant  or  refusal  on  part  of  tes- 
tator to  pay  over  the  fund.  Boughton  v.  Flint,  74  N.  Y.  476; 
Adams  v.  Bank,  36  N.  Y.  261.  Nor  does  the  evidence  disclose  a 
liability  for  interest  upon  the  theory  that  testator  received  and 
coUected  this  fund  as  the  agent  of  claimant^  and  for  her  ben- 
efit, and  for  that  reason  was  bound  to  account  to  her  for  the  income 
actually  derived  therefrom.  In  the  case  of  Boughton  v.  Flint,  above 
dted,  it  was  held  that  where  M.,  upon  her  final  accounting  as 
executrix  of  her  deceased  husband's  estate,  claimed  the  proceeds 
of  certain  notes,  and  a  bond  and  mortgage  received  by  him  upon 
the  sale  of  real  estate  belonging  to  her,  and  which  were  paid  to 
him  in  his  lifetime,  the  estate  was  chargeable  with  the  princi- 
pal and  interest  received  by  him;  but  the  difficulty  in  applying 
that  authority  to  this  ease  is  that  the  evidence  utterly  fails  to 
show  the  amount,  if  any,  of  interest  or  income  received  by  the 
testator.  It  affords  no  tangible  basis  of  computation,  establishes 
no  measure  of  damages.  Tlie  declaration  of  the  testator  to  the 
witness  Eich,  to  the  effect  that  he  had  had  the  claimant's  money, 
and  invested  it,  and  collected  the  interest,  is  rendered  practically 
nugatory  by  his  statement  to  the  witness  Dawson  that  he  had 
the  claimant's  money,  and  had  used  it  himself.  It  would  re- 
quire a  vigorous  exercise  of  the  imagination  to  hold  that  the  tes- 
tator, through  his  control  of  this  fund,  received  any  definite  or 
determinable  amount  therefrom.  Nor  can  it  be  urged  that  claimant 
is  entitled  to  recover  interest  upon  the  theory  that  this  money 
came  into  the  hands  of  the  testator  under  such  circumstances  that 
he  was  in  duty  bound  to  immediately  pay  it  over  to  the  claimant, 
and  therefore  liable  to  interest  by  way  of  a  penalty 'for  failing 
to  i)erform  such  duty,  for  the  claim  as  filed  is  one  for  'interest 
alone,  and  not  for  a  general  balance.  In  the  verification  of  the 
claim  filed  the  claimant  acknowledges,  and  the  evidence  shows, 
a  full  satisfaction  of  the  principal;  and  the  law  seems  well  settled 
that  in  those  cases  where  interest  is  allowable  as  a  penalty,  and 
not  by  virtue  of  an  agreement  to  pay  interest,  satisfaction  of  the 
principal  obligation  bars  a  claim  for  interest.  Tenth  Nat  Bank 
V.  Mayor,  etc.,  4  Hun,  429;  Jacot  v.  Enmiett,  11  Paige,  142; 
Gillespie  v.  Mayor,  etc.,  3  Edw.  Ch.  512;  Tillotson  v.  Preston, 
3  Johns.  229;  Fake  v.  Addy's  Ex'r,  15  Wend.  76;  Consequa  v. 
Fanning,  3  Johns.  Ch.  587;  Johnston  v.  Brannan,  6  Johns.  268; 
Cutter  V.  Mayor,  etc.,  92  N.  Y.  166. 

But  the  principal  contention  of  the  claimant  is  that  the  evidence 
inferentially  shows  an  agreement  on  the  part  of  the  testator  to 
pay  interest;  in  other  words,  we  are  asked  to  conjecture  or  spell 
out  from  proof  of  certain  declarations  of  testator  a  liability  against 
his  estate.  The  evidence  of  the  witnesses  Phillips  and  Grandall 
relates  solely  to  declarations  of  the  testator,  showing  that  he  had  re- 
ceived certain  moneys  of  the  claimant,  but  shows  no  statement  on 
part  of  the  testator  acknowledging  any  liability  other  than  for 
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the  principal  The  evidence  of  the  witness  Rich  does  not  disclose 
any  promise  on  the  part  of  testator  to  pay  interest.  The  material 
part  of  this  witness'  testimony  was  as  foUows: 

•M  have  heard  hiin  [testator]  say  how  much  of  her  money  he  had  had.  The 
sum  w«js  $1,600.  He  called  it  that  amount  He  said,  'I  have  loaned  it,  and  kept 
ir  invested,  and  collected  the  interest.'  That  she  was  afraid  he  mSgrht  die, 
and  she  would  have  some  trouble;  and  that  she  said  he  ou£:ht  to  fix  it  in  his  life- 
time. That  he  told  her  that  as  long  us  they  both  lived  they  were  practically 
one.  and  it  didn't  make  much  difference.  I  heard  him  refer  to  this  money 
matter  on  a  good  many  occasions,  stmietimes  seriously,  and  sometimes  jokingly. 
He  said:  Tou  know  about  this  money  between  Susan  and  myself.  She  wants 
it  fixed  differently  and  I  have  decided  to  fix  it;  and  I  have  told  ber  that  I 
would  set  over  to  her  two  mortgages  which  would  pay  the  face  of  the  debt.' 
That  he  had  requested  of  her,  if  he  did  turn  them  over,  to  be  aUowed  to  ool- 
lect  the  interest  on  the  mortgages  the  same  as  he  had  be^i  doing.  1  said,  1 
suppose  she  would  as  soon  let  you  do  the  business  for  her.'  Then  I  said  she 
would  want  some  provisicm  made  for  the  use  of  the  money,  and  he  said  he 
would  fix  that  later  on." 

The  remaining  witness  called  on  behalf  of  the  claimant  tes- 
tified that  the  testator  said  to  her  that  he  had  assigned  some  ae- 
<;urities  to  his  wife,  and  that  she,  the  claimant,  once  said  to 
her  in  presence  of  the  testator,  that  ^she  and  he  had  had 
-some  conyei*sation  about  that  money;  that  he  had  said  that,  so 
far  as  the  interest  was  concerned,  the  law  will  give  that  to  me." 
In  disposing  of  this  question,  we  are  not  permitted  to  disr^axd 
the  rule  laid  down  by  the  court  of  appeals,  that  claims  withheld 
daring  the  lifetime  of  the  alleged  debtor,  and  sought  to  be  en- 
forced against  his  estate  after  his  death,  should  be  carefully 
scrutinized,  and  only  admitted  upon  satisfactory  proof.  Kearney 
V.  McKeon,  85  N.  Y.  136.  It  is  always  unsatisfactory  to  uphold 
a  liability  upon  proof  of  declarations  alone.  Courts  have  had 
occasion  heretofore,  and  with  good  reason,  to  criticise  evidence 
of  this  character.  In  Law  v.  Merrills,  6  Wend.  268,  the  chancel- 
lor says: 

'^Evidence  to  establish  a  fact  by  the  confessions  of  the  party  should  alwajrs 
be  scrutinized  and  received  with  caution,  as  it  is  the  most  dangerous  evidoaoe 
that  can  be  admitted  in  a  court  of  justice,  and  the  most  liable  to  abuse.  Al- 
though a  witness  is  perfectly  honest,  It  is  impossible  in  most  cases  for  him  to 
give  the  exact  words  in  which  an  admission  was  made,  and  sometimes  even  the 
transposition  of  the  words  of  the  party  may  give  a  meaning  entir^  dUfereDt 
from  that  which  was  Intended  to  be  conveyed  to  the  witness." 

The  evidence  presented  in  this  case  on  part  of  the  contestants 
shows  acts  and  declarations  on  part  of  both  the  testator  and  claim- 
ant inconsistent  with  the  idea  of  the  existence  of  an  agreement  on 
part  of  testator  to  pay  interest,  and  upon  a  thorough  examination 
of  all  the  evidence  in  the  light  of  the  various  authorities  cited, 
I  am  clearly  of  the  opinion  that  this  claim  should  be  disallowed. 

A  decree  will  be  entered  accordingly. 


Digitized  by 


Google 


Sup.  Ci.]  FOBSTER   V.  MOORE.  1089 

FORSTER  V.  MOORE  et  aL 

(Supreme  Ck>art,  General  Term,  First  Department     April  14,  18d3.) 

Summons— Publication— Concealment  within  State. 

The  mere  failure  by  tw'o  different  persons,  on  tlie  same  day,  to  obtain 
admittance  to  the  apartments  occupied  by  persons  on  whom  summons  is 
sought  to  be  served,  is  not  sufficient  to  show  an  intent  to  avoid  service, 
within  the  meaning  of  CJode  Civil  Proc.  §  4:38,  subd.  2,  authorizing  service 
by  publication  where  one  keeps  himself  concealed  within  the  state  with 
intent  to  avoid  personal  service. 

Appeal  from  special  term,  New  York  county. 

Action  by  Frederick  P.  Forster  against  Charles  E.  Moore,  Eliza- 
beth Moore,  and  others  to  foreclose  a  mortgage.  From  an  order  de- 
nying the  motion  of  defendants  Moore,  d&ecting  service  of  sum- 
mons on  them  by  publication,  and  from  an  order  denying  a  motion 
to  vacate  an  order  appointing  a  temporary  receiver  of  the  property 
of  defendant  Elizabeth  Moore,  defendants  Moore  appeal.    ReversedL 

Argued  before  VAN  BRUNT,  P.  J.,  and  (yBRIEN,  J. 

Robert  J.  Robeson,  for  appellants. 

Forster  &  Speir,  (Henry  A  Forster,  of  counsel,)  for  respondent 

PER  CURIAM.  If  the  order  directing  the  services  of  the  summons 
by  publication  was  improperly  gi-anted,  then  the  second  order  ap- 
pealed from,  appointing  a  temporary  receiver,  must  necessarily  fall, 
because  based  upon  the  validity  of  the  prior  order.  The  single 
question  presented  is  as  to  whether  the  affidavits  contain  such  evi- 
dence establishing  the  facts  upon  which  to  form  an  ord^  of  pub- 
lication. The  affidavits  were  directed  towards  showing  that  the 
defendants  were  keeping  themselves  concealed  with  intent  to  avoid 
service  upon  them  of  a  summons.  These  affidavits  state  that  on  the 
25th  of  February,  1893,  two  persons  attempted  to  obtain  service, — 
one  in  the  morning,  at  9  o'clock,  and  the  otiier  at  11  o^dock  of  that 
day, — ^and  upon  failure  to  obtain  an  entrance  into  the  apartment 
occupied  by  the  defendants,  in  which  it  would  appear  they  then 
were,  a  statement  was  made  that  they  were  concealing  themselves 
with  intent  to  evade  the  service  of  a  summons.  It  may  weU  be  that 
such  affidavits  would  be  sufficient  for  substituted  service  under 
section  435  of  the  Code,  which  provides  that  where  a  defendant 
avoids  service  of  a  summons,  and  cannot  be  served  with  due  dili- 
gence, such  an  order  may  be  granted.  But  for  the  purpose  of  ob- 
taining an  order  of  publication,  which  requires  proof  of  intent,  we 
think  the  mere  failure  to  obtain  admittance  by  two  different  persons 
on  the  same  day  to  the  apartments  occupied  by  persons  upon  whom 
process  is  sought  to  be  served  hardly  comes  up  to  the  requirements 
of  the  Code,^  of  showing  an  intent  on  the  part  of  such  persons  to 

"Code  Civil  P-  oc  J  438,  provides:  "An  order  direcdn?  ihe  service  of  a  sum- 
mons upon  a  defendant  without  the  state,  or  by  publication,  may  be  made  In 
either  of  the  following  cases:  ♦  ♦  ♦  (2)  Where  the  defendant,  being  a  resi- 
dent of  the  state,  has  departed  therefrom  with  intent  to  defraud  his  creditors 
or  to  avoid  the  service  of  a  summons,  <Mr  kee^  himself  concealed  therein, 
with  Uke  intoit" 
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conceal  themselyeB.  In  other  words,  a  m^*e  inability  to  serve 
process  at  a  particular  time  is  not  sufficient  to  justify  an  order  of 
publication  against  defendants,  and  it  is  only  where  evidence  is  fur* 
nished  showing  such  intent  that  the  order  should  be  granted.  We 
think  that  all  Siat  is  here  shown  was  mere  inability  to  serve  {process; 
and,  except  the  conclusions  of  the  two  i)ersons  who  made  the  affi- 
davits, there  is  no  evidence  which  would  have  justified  the  court  in 
concluding  that  the  defendants  were  deliberately  concealing  th^n- 
selves  with  intent  to  avoid  the  service  of  a  summons.  Although  the 
merits  of  the  action  and  the  conduct  of  the  defendants  may  be  as 
claimed  by  the  respondent,  and  sufficient  facts  were  presented  to 
confer  jurisdiction  upon  the  judge  to  act,  still  we  think  that,  as  the 
only  point  here  is  as  to  the  weight  to  be  ^ven  to  the  evidence  xwe- 
sented  by  the  affidavits,  and  having  thereupon  reached  a  concluskm 
contrary  to  that  of  the  judge  below,  it  fellows  that  both  ordam  mxmt 
be  rev^sed^  with  |10  costs  and  disbursementa. 


SI»RAGUB  V.  BARTHOLDI  HOTBL  00. 

(Snpr^ne  Court,  General  Tenn,  First  Department     April  14^  1883b) 

CoMra— Rbkbdiss— Stat  of  Subaequbnt  Action. 

Where  plaintiff  in  an  action  on  an  alleged  oral  oontract  baa  been  de- 
feated, and  a  large  blU  of  costs  taxed  against  him,  another  action  brought 
by  him  in  equity  for  the  reformation  of  a  written  contract,  by  taiBerdng 
therein  substanUaUy  the  same  matters  litigated  In  the  prior  aotkni,  will 
be  stayed  until  the  costs  in  such  prior  action  are  paid. 

Ai^)eal  from  special  teim,  New  York  county. 

Action  by  Daniel  J.  8{N:ague  against  the  Barthcddi  Hotel  Com- 
pany for  the  reformation  of  a  contract,  and  its  enforcement  as  re- 
formed. From  an  order  of  the  special  term  staying  the  prosecu- 
tion of  the  action  until  the  payment  of  the  costs  of  a  former  action 
between  the  same  parties,  wherein  judgment  for  costs  was  rendered 
against  plaintiff,  plaintiff  appeals.    AiBrmed. 

The  following  opinion  was  delivered  at  special  term  by  PATTEfi- 
SON,  J.: 

Tills  moUon  is  one  which  should  be  granted.  The  simple  statement  of  Uie 
case  is  that  this  plaintiff  (Sprague)  sued  in  the  superior  court  to  recover 
damages  for  the  breach  of  a  contract  which  he  alleged  to  exist,  and  opon  the 
establishment  of  which  he  would  have  been  entitled  to  a  recovery.  T^t  was 
an  alleged  oml  contract,  and  the  plaintiff  was  defeated;  and  judgment  was 
rendered  against  him,  which  was  aflirmed,  and  a  large  bffl  of  taxed  costs  ao- 
cmod  against  him.  He  has  now  brought  another  action  in  this  oourt,  in  whkA 
he  seeks  to  reform  a  certain  alleged  written  contract  by  inserting  therein 
matters  which  would  create  a  liability,— and  they  are  substantially  the  same 
mattors  as  those  litigated  in  the  othor  action,— and,  after  reforming  the  con- 
tracts, to  recover  damages  for  the  breach  thereof  as  reformed.  An  this 
matter  of  what  the  parties  had  agreed  upon  was  evidently,  in  sabstanoc, 
gone  over  in  the  action  in  the  superior  court,  and  the  present  suit  seems  to  be 
a  mere  attempt,  by  a  change  of  the  scheme  of  the  action  and  the  form  in 
which  it  is  instituted,  to  accomplish  a  result  vrhlch  has  heretofore  been 
imattainable.  Under  such  circumstances  the  rule  of  law  is  plain  as  affecting 
this  motion,  and  that  is,  where  a  second  action  Is  vexatiously  brought  tiie 
court  will  stay  it  until  the  costs  of  that  prior  action  are  paid.    It  Is  trae  that 
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under  the  oUl  pnctSee  a  oonrt  of  eqidty  never  required  the  payment  of  costs 
in  an  action  of  law  whldi  Inyolyed  the  same  subject-matter  as  a  condition  of 
prosecution  of  a  suit  in  equity  unless  the  suit  was  brought  to  vex  the  defend- 
ants. The  books  are  full  of  cases  on  that  point,  but  here,  It  seems  to  me, 
the  case  presented  is  of  thai  chaiaeter,  and  clearly  demands  that  the  motion 
should  be  granted,  with  $10  costs;  order  to  be  settled  on  two  days' 
notice. 

Argued  before  VAN  BRUNT,  P.  J^  and  O'BRIEN,  and  INGRA- 
HAJtf,  JJ. 

J.  N.  Hayes,  for  appellant 

E.  B.  &  0.  P.  Cowles,  (C.  P.  &  J.  A«  B.  Oowles,  of  ooimsel,)  for  re^ 
spondent. 

PER  CURIAM.  For  the  reasons  given  in  the  opinion  of  the  oonrt 
below,  upon  the  decision  of  the  motion  resulting  in  the  order  ap- 
pealed frmn,  we  think  the  order  was  right,  and  should  be  aflSnned, 
with  flO  costs  and  disbursements. 


McOAKTT  T.  AMX)NWOOD  STOCK  FARM  et  aL 
OSupreme  Court,  General  Tenn,  Vlist  Department    April  14  188S.) 

1-  Ofenikg  Default— Tekms—Dibcbbtion  of  Trial  Court. 

In  an  action  on  contract  It  appeared  that,  before  the  day  set  for  trials 
plaintiff  requested  defendants  tt*  conseoi  to  &  continuance,  which  thegr  re- 
fused to  do:  that,  because  of  such  refusal,  plaintiff  was  obliged  to  go 
from  California  to  New  York  to  attend  the  trial;  that  Judgment  was 
rendered  by  default  against  defendants  for  $11,35();  and  that  the  trial 
Judge  was  of  the  opinion  tiiat  the  action  was  not  defended  In  good  f^tti. 
Hdd,  that  on  making  an  order  opening  the  dtifault,  :md  restoring  the  cause 
to  the  ealendai*,  to  be  cnUed  in  one  week,  it  was  not  an  abuse  of  dlscrt>- 
tilon  to  impose  the  conditions  that  defendants  shaU  pay  plalntUTs  attorneys 
$100  within  two  days,  and  that  hi  case  the  cause  Is  postponed  by  the  court 
against  plaintiff^s  objection,  and  he  returns  to  California  before  a  second 
trial,  deflBDdants  shaU  pay  his  reasonable  expenses  in  going  from  such  state 
to  New  York  and  returning  thereto,  and  in  remaining  in  New  York  to 
attend  the  trial 

a.  Same— CoHSTRUCTioN  of  Order. 

Such  order  should  not  be  construed  as  depriying  the  judge  calling  the 
calendar  of  the  power  to  grant  a  postponement  to  enable  defendants  to 
get  their  testimony,  it  a  proper  case  is  made,  and  they  oonsent  to  pay  the 
sums  required  by  the  order. 

Appeal  from  special  term,  New  York  county. 

Action  by  Daniel  McCarty  against  the  Altonwood  Stock  Farm, 
Bamuel  Webber  Parker,  and  Charles  W.  Parker  on  a  written  con- 
tract for  the  payment  of  money,  in  which  there  was  a  judgment 
against  defendants  by  default  for  |11,350.  From  so  much  of  an 
order  as  imposes  terms  for  opening  such  default,  defendants  appeal. 
Modified. 

The  order  appealed  from  is  as  follows: 

Ordored  that  the  stny  prantod  in  and  by  the  said  order  to  show  cause 
why  the  default  shoTdd  not  be  opened  be,  and  the  same  hereby  Is,  yacated, 
and  the  plaintiff  is  hereby  permitted  to  enter  judgment  upon  the  verdict  of 
the  jury  rendered  upon  the  said  inquest,  and  to  docket  the  same,  and  that  the 
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said  judgment  shall  stand  as  aecarity  tat  the  payment  of  the  <dahn  In  this 
action,  until  the  further  order  of  tills  court  in  the  premises;  and  it  is  further 
<»r(iered  that  the  defendants  pay  to  the  plaintUT's  attorneys,  within  two  days 
after  servioe  of  this  order  upon  the  defendants*  attomeya,  the  sum  of  $100; 
and  it  is  further  ordered  that  this  cause  be  restored  to  the  general  dicait 
calendar  of  this  court,  to  be  called  upon  Saturday,  Biaroh  4,  1893,  in  part  IIL 
of  this  court,  and  the  clerk  of  this  oourt;  is  h^^by  ordered  and  directed  to 
place  this  cause  upon  the  said  calendar  for  the  purpose  of  fixing  a  day  for  the 
trial;  and  it  is  further  ordercKi  that  the  defendants  must  try  tills  action  when 
it  is  again  reached  for  trial,  unless  trial  thereof  is  postponed  by  12ie  trial 
court  for  cause,  appealing  to  tiie  court's  discretion,  or  unless  the  pUdntUT^ 
attorneys  consent  to  the  postponement  of  the  trial;  and  it  is  farther  ordered 
that  if  the  trial  of  the  cause  is  postponed  by  the  court  apiinst  the  objection 
of  the  plaintifTs  counsel*  and  the  plaintUT  then  return  to  Calif  omia  before  a 
second  trial  of  tl  is  action  has  been  had,  the  defendants  must  pay  the  necessary 
and  re&sona}ble  expenses;  of  the  plaintiff  in  coming  from  the  state  of  CSallfoinia 
to  the  state  of  New  York  for  the  putpose  of  attending  the  said  Inquest  here- 
tofore taken  hert^in,  and  also  the  reasonable  expenses  of  the  plaintiff  In  re- 
maining in  this  dty  sinoe  his  arrival,  and  also  the  reasonable  expenses  of  the 
plaintiff  in  returning  to  California  upon  his  present  trip,  the  amount  of  sndi 
expenses  to  be  hereafter  determined  by  the  oourt  or  a  judge  thereof  on  nodes 
to  the  defendants'  attorneys,  and  to  be  paid  within  two  days  after  a  eervitv 
of  a  copy  of  the  order  determining  the  same;  and  it  is  further  ordered  that, 
uipon  the  failure  .of  the  defendants  to  oomply  with  any  of  the  oonditioDs 
specified  in  the  foregoing  order,  the  said  motion  to  open  the  said  default  be, 
and  the  same  hereby  is,  in  all  respects  denied,  with  $10  costs,  and  the  plaintiff 
is  at  liberty  to  issue  execution  upon  the  judgment  without  further  notloe. 
but,  upon  full  compliance  with  the  terms  of  this  order,  the  defiralt  la  hereby 
opened,  and  the  inquest  set  aside. 

Argued  before  VAN  BEIINT,  P.  J^  and  (yBBIEN  and  INGRA- 
HAM,  J  J. 

Frederick  W.  Leonard,  (James  B.  Lockwood,  of  counsel,)  for  ap- 
pellants. 

Donohue,  Newcombe  &  Cardozo,  (Benjamin  N.  Gardozo,  of  coun- 
sel,) for  respondent 

PEH  GUIUAM.  The  terms  are  no  donbt  stringent^  but,  upon  the 
facts  appearing,  we  cannot  say  tliat  the  discretion  vested  in  the 
court,  and  which  was  exercised  in  imposing  such  terms,  has  been 
abused.  The  defendants  were  alone  responsible  for  their  sitnation, 
which  left  them  without  their  witnesses  upon  the  trial,  and  com- 
pelled the  plaintiff,  at  great  expense  and  inconyenience,  to  ocMne 
from  California  for  the  purpose  of  trying  the  cause,  which  could 
hav^  been  obviated  by  defendants  consenting  to  an  adjournment 
This  would  have  given  them,  in  addition,  time  to  secure  the  attend- 
ance of  their  witnesses,  or  to  have  their  testimony  taken.  Where, 
therefore,  the  fault  was  entirely  on  one  side,  and  where,  as  here,  tlie 
judge  was  of  opinion  that  "this  action  is  not  defended  in  good  faith," 
a  situation  was  presented  which  might  have  warranted  the  denial 
of  the  motion  to  open  the  default  In  granting  it,  however,  the 
judge  was  no  doubt  impressed  with  the  view  that  the  plaintiff  should 
be  reimbursed  to  the  extent  that  he  was  injured  by  the  favor  thus 
granted  to  defendants.  To  this  end  the  cause  was  directed  to  be 
placed  again  upon  the  calendar  for  trial,  and  in  the  event  that  the 
defendants  should  not  be  ready,  and  a  postponement  of  the  case 
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should  result,  necessitating  the  return  of  the  plaintiff  to  California, 
provision  was  made  for  the  expenses  which  he  should  incur  through 
defendants'  fault  in  being  obliged  to  come  here,  remain,  and  return 
to  his  home.  This  expense  the  defendants  can  save  by  being  ready 
for  trial  on  the  date  as  provided  in  the  order;  but,  if  they  wish  fur- 
ther time  to  procure  the  testimony  of  absent  witnesses, — which  we 
think  should  have  been  given  them, — ^then  the  plaintiff  ought,  to  the 
extent  provided  in  the  order,  to  be  reimbursed.  When  we  consider 
the  object  sought  to  be  accomplished  by  the  calling  of  the  general 
calendar,  and  the  placing  of  causes  on  the  day  calendar  certain  for 
trial,  it  would  be  subversive  of  the  whole  plan  if,  as  in  this  case, 
counsel  for  the  defendants,  to  the  disadvantage  of  the  plaintiff,  could 
consent  to  the  trial  of  the  cause  for  a  fixed  day,  and  then,  regard- 
less of  the  trouble  and  expense  to  which  such  party  and  counsel 
might  be  put,  move  for  an  adjournment,  upon  the  ground  that  they 
never  had  been  ready,  and  had  no  assurance  when  they  consented 
to  have  the  cause  set  down  for  a  day  certain  that  they  would  be 
ready.  We  think,  therefore,  that  we  should  not  interfere  with  the 
order;  only  it  should  not  be  construed  as  depriving  the  judge  call- 
ing the  calendar  from  granting  a  postponement  of  the  tune  to  en- 
able the  defendants  to  get  their  testimony  if  a  proper  case  is  made 
out,  provided  such  defendants  consent  to  pay  the  disbursements 
referred  to  in  the  order  appealed  from.  As  thus  modified,  the  order 
should  be  affirmed,  without  costs  to  either  party  upon  this  appeal. 


HOPCRAFT  V.  LACHMAN  et  aL 
(Suprane  Court,  General  Term,  First  Department     April  14,  1883.) 

!•  Appeal  —  Review— Vabiahce  between  Testihont  and  Correspondence. 
In  an  action  on  an  oral  contract  for  the  manufacture  toy  plaintiff  for 
defendant  of  certain  articles,  the  fact  that  there  Is  a  variance  between 
some  expressions  contained  In  the  correspondence  between  the  parties 
and  the  version  of  plalntilT's  witnesses  as  to  the  terms  of  the  oral  contract 
will  not  warrant  the  setting  aside,  on  appeal,  of  a  verdict  in  plalntifl*8 
favor,  when  the  Jury  heard  the  witnesses  testify  and  the  correspondence 
read,  and  had  their  attention  caUed  to  the  contradiction. 

S.  Trial— Instructions— Repetition. 

Where  the  court  has  clearly  covered  a  point  in  its  original  charge,  a 
party  must  take  the  effect  on  the  jury  of  a  direct  refusal  to  repeat  the 
charge,  if  he  makes  a  request  on  the  same  point 

Appeal  from  circuit  court,  New  York  county. 

Action  by  Alfred  Hopcraft  against  Henry  Ladiman  and  another 
for  breach  of  an  oral  contract  by  which  plaintiff  was  to  manufac- 
ture 500  ornamental  signs  for  defendants  at  |4.60  apiece.  From 
a  judgment  entered  on  a  verdict  in  plaintiff's  favor  for  |1,000,  and 
from  an  order  denying  defendants'  motion  for  a  new  trial,  defend- 
ants appeal     Affirmed. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

H.  Frank,  for  appellant 

Edward  B.  Laf etra,  (P.  Carpenter,  of  counsel,)  for  respondent 
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VAN  BRUNT,  P.  J.  This  action  was  brought  to  recoi^r  damages 
for  the  defendants'  breach  of  a  contract  according  to  which  Qie 
plaintiff  was  to  manufacture  500  ornamental  signs,  and  the  defend- 
ants were  to  pay  him  |4.50  each  for  them.  The  main  question  pre- 
sented upon  this  appeal  is  whether  the  evidence  was  sufficient  to 
justify  the  jury  in  finding  a  verdict  in  favor  of  the  plaintiff.  It 
must  be  conceded  that,  upon  the  oral  testimony  given  upon  the  trial, 
a  case  upon  the  part  of  the  plaintiff  was  made  out  But  it  is 
claimed  that  certain  correspondence  between  the  plaintiff  and  the 
defendants  was  so  far  at  variance  with,  and  in  conti-adiction  of, 
the  testimony  of  the  plaintiff's  witnesses,  tiiat  it  showed  that  such 
testimony  was  unreliable,  untrustworthy,  and  insufficient  to  jnstify 
the  jury  in  basing  a  verdict  upon  it  It  is  to  be  observed  that  the 
plaintiff,  in  respect  to  the  material  parts  of  the  contract  in  question, 
was  unable  to  testify,  in  consequence  of  the  death  of  one  of  the 
members  of  defendants'  firm,  with  whom  such  contract  was  made; 
consequently,  the  letters  in  question  were  not  rdied  upon  as  in 
contradiction  of  the  testimony  of  the  plaintiff  himself,  but  of  wit- 
nesses who  testified  as  to  conversations  had  between  the  plaintiff 
and  the  deceased  partner  in  their  presence.  It  seems  to  be  true 
that  there  are  contradictions  between  some  of  the  expressions  con- 
tained in  these  letters  and  the  version  of  the  transaction  as  givaoi 
by  the  witnesses  upon  the  part  of  the  plaintiff;  but  we  do  not  think 
that  these  contradictions  are  of  such  a  character  as  to  call  upon 
us  for  a  reversal  of  the  verdict  of  the  jury.  The  I'ury  heard  the 
witnesses  testify,  heard  the  correspondence  read,  and  had  their  at- 
tention called  to  the  contradictions;  and,  notwithstanding,  found 
a  verdict  in  favor  of  the  plaintiff.  We  find  no  sufficient  reason  sug- 
gested upon  the  part  of  the  appellant  for  disturbing  that  verdict 
It  is  not  necessary,  in  the  consideration  of  this  appeal,  to  rehearse 
in  detail  the  testimony  and  the  letters.  The  principal  controversy 
between  the  parties  related  to  the  question  as  to  who  was  to  ap- 
prove of  the  plans  of  the  work  proposed  to  be  done;  it  being  clalm^ 
upon  the  part,  of  the  plaintiff  that  such  approval  was  to  be  made, 
and  was  made,  by  Samuel  Lachman,  the  deceased  i>artner,  leaving 
only  a  few  immaterial  parts  thereof  to  be  approved  by  his  son 
Albert,  and  the  contention  of  the  defendants  being  that  the  whole 
plan  of  the  work  was  to  be  approved  by  the  son  Albert  This  issue 
was  distinctly  submitted  to  the  jury,  and  their  attention  called  to 
the  testimony,  and  to  the  letters  which  had  been  offered  in  evidence; 
and  the  question  submitted  was  whether  the  contract  was  such 
as  claimed  by  the  plaintiff,  or  as  claimed  by  the  defendants,  and 
they  were  instructed  by  the  court  that,  if  the  contract  was  as 
claimed  by  the  plaintiff,  the  plaintiff  was  entitled  to  a  verdict; 
but  if,  on  the  other  hand,  the  contract  was  as  claimed  by  the 
defendants,  the  plaintiff  was  not  entitled  to  recover;  and  upon  this 
issue,  plainly  presented,  the  jury  found  a  verdict  in  favor  of  the 
plaintiff. 

Various  exceptions  to  the  charge  are  called  to  our  attention 
and  urged  as  matter  of  error  upon  this  appeal.  It  will  be  found, 
however,  upon  an  examination  of  the  case,  that  the  court  chaiged 
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all  that  the  defendants  were  entitled  to;  and,  where  the  oonrt  has 
covered  a  point  in  its  original  charge,  it  is  not  required  to  repeat 
the  same,  and  it  is  not  error  to  refuse  so  to  charge.  If  a  party 
is  not  satisfied  with  a  point  clearly  and  squarely  covered  by  the 
charge,  he  must  take  the  effect  upon  the  jury  of  a  direct  refusal 
to  repeat  the  charge  if  he  makes  a  request.  The  requests  in  re- 
gard to  the  right  of  the  jury  to  reject  any  and  all  evidence  as  to 
conversations  between  Samuel  Lachman  and  the  witnesses  was 
entirely  covered  by  the  statement  of  the  court  that  he  left  it  to 
the  jury  to  judge  of  the  value  of  the  testimony  and  its  probative 
force,  even  if  the  request  had  not  been  previously  covered  by  the 
language  of  the  court  in  its  charge-  The  claim  that  the  court 
charged  that  the  decorations  were  one  of  the  immaterial  parts  of 
the  work  is  not  well  taken,  because  the  court  did  not  so  charge. 
What  the  court  did  say  was  that  such  was  the  testimony  offered 
upon  the  part  of  the  plaintiff,  and  did  not  charge  it  as  a  fact  The 
objections  taken  to  the  admission  and  exclusion  of  testimony  are 
not  of  sufficient  importance  to  need  special  comment 

The  judgment  should  be  affirmed,  with  costs.     All  concur. 


COUGHLIN  V.  FAY  et  aL 

(Supreme  Court,  General  Term,  First  Department    April  14,  1883.) 

-Guardian  Ain>  Wabd— Submitted  Case— Jubisdiction. 

A  submission  of  a  controversy  involving  the  rights  of  infants,  entered 
Into  on  their  behalf  by  their  general  guardians,  gives  the  oourt  no  jurUh 
diotlon  to  adjudicate  upon  the  rights  of  the  infants. 

Oase  submitted  on  agreed  statement. 

Agreed  case  submitted  by  Teresa  Coughlin  against  James  Fay, 
«8  executor,  and  Catharine  Keenan,  as  executrix,  of  the  last  will  and 
testament  of  Owen  Keenan,  deceased,  Catharine  Keenan,  individ- 
uidly,  and  as  general  guardian  of  Thomas  Keenan,  and  James  Fay, 
as  general  guardian  of  James  Francis  Fay,  to  obtain  a  construction 
of  tiie  will  of  said  Owen  Keenan.    Dismissed. 

Argued  before  VAN  BBCTNT,  P.  J.,  and  O'BRIEN  and  FOLLETT, 
JJ. 

0.  Strauss,  for  plaintiff. 
D.  Daly,  for  defendants. 

PER  CURIAM.  Upon  an  examination  of  the  papers  contained 
in  this  submission,  it  appears  that  there  is  an  attempt  to  affect  the 
rights  of  infants  by  such  submission,  and  to  make  such  infants  par- 
ties to  such  submission  by  the  action  of  their  general  guardians. 
We  are  aware  of  no  way  in  which  the  court  can  acquire  jurisdiction 
of  infants  except  by  action  brought  on  behalf  of  the  infant  by  a 
^ardian  ad  litem,  or  by  the  service  of  a  summons,  as  prescribed  by 
the  Code,  upon  the  infant  A  general  guardian  has  no  power  to 
submit  a  cause  of  action,  either  on  behalf  of  or  against  an  infant, 
80  as  to  give  the  court  jurisdiction  to  adjudicate  upon  the  rights  of 
the  infant 

This  attempted  submission  must  therefore  be  dismissed-.-^  j 
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(66  Hun,  6S4;  mem.  report  without  opinion.) 

THAMES  &  MERSEY  MARINE  INS.  CO..  limited,  t.  DIMMICK. 

(Supreme  CJourt,  General  Term,  Fifth  Department    January  IS,  1S93.) 

1.  Attachment— Motion  to  Skt  Aside— Additional  Affidavits. 

Where  a  motion  to  set  aside  an  attachment  is  fomided  solely  on  objec- 
tions to  the  papers  on  which  the  attachment  was  granted,  additional  affi- 
davits in  support  of  the  attachment  will  not  be  received. 

i.  Same— Affidavit  —  Lbayino  State  with  Intent  to  Dbfbattd  Crxditorb. 
An  attachment  recited  that  it  was  issued  on  the  ground  that  defendant, 
"a  resident  of  this  state,  had  departed  therefrom  with  intcsit  to  defraud  his 
creditors."  Affidavits  filed  in  support  of  the  attachment  showed  that  de- 
fendant had  been  convicted  on  a  criminal  charge;  that  the  convlctioii 
was  reversed  by  the  general  term,  and  afterwards  the  order  of  the  geu 
eral  term  was  reversed  by  the  court  of  appeals,  and  the  conviction  was 
affirmed;  that,  about  1  o'clock  on  the  day  of  the  decision  by  the  court  of  ap- 
peals, defendant  went  to  the  office  of  his  counsel,  where  he  remained  three* 
or  four  minutes,  and  whence  he  went  directly  to  Canada.  Held,  that  such 
affidavits  did  not  show  that  defendant  had  left  the  state  with  intent  to  de- 
fraud his  creditors,  but  rather  that  he  had  heard  of  the  decision  against 
him,  and  had  fled  to  escape  punishment 

t.  Same— Motion  to  Vacate. 

Under  Ck>de  Civil  Proc.  SS  682,  683,  providing  that  a  motion  to  vacate 
an  attachment  "may  be  founded  only  upon  the  papers  upon  which  the  war- 
rant was  granted,"  or  •*upon  proof  by  affidavit  on  the  part  of  the  defend- 
ant," an  attachment  will  not  be  vacated  because  of  an  erroneous  recital 
as  to  the  ground  thereof. 

4.  Same— Erroneous  Recitals— Amendments. 

An  attachment  recited  as  the  groimd  thereof  that  defendant,  "a  residoit 
of  this  state,  has  departed  therefrom  with  intent  to  defraud  his  creditors.'* 
It  appeared,  however,  that  he  had  left  the  state  to  escape  imprisonmoit 
for  a  crime  of  which  he  had  been  convicted,  and  had  permanently  taken 
up  his  residence  in  another  country.  Held,  imder  Code  CivU  Proc.  H  721- 
723,  providing  for  the  correction  by  amendment  of  irregularities  in  any 
process,  pleading,  or  other  proceeding,  that  plaintiff  would  be  allowed  to 
amend  the  attachment  by  stating  defendant's  nonresidence  as  the  ground. 

Appeal  from  special  term,  Erie  county. 

Action  by  the  Thames  &  Mersey  Marino  Insurance  Company, 
Limited,  against  Lorenzo  Dimmiek.  Defendant  died  pending  the 
action,  and  it  was  continued  against  Kiite  E.  Dimmick,  as  execu- 
trix. A  motion  by  the  Continental  Insurance  Company,  a  subse- 
quent attaching  creditor,  to  vacate  plaintiff's  attachment,  was  de- 
nied, and  the  Continental  Insurance  Company  appeals.     Affirmed. 

The  opinion  of  DANIELS,  J.,  at  special  term  is  as  follows: 

•*This  action  wcs  brought  to  recover  money  charged  to  have  been  unlawfnlly 
obtained,  and  for  money  misappropriated,  by  the  defendant,  Lorenau)  Dim- 
mick, while  acting  as  an  insurance  agent  for  the  plaintiff,  and  an  attachment 
was  obtained  therein  against  his  property  on  the  5th  day  of  October,  1S8T. 
His  property  was  seized  by  the  sheriff  by  virtue  of  the  attachmoit  Wliile 
the  attached  property  was  in  this  manner  held  by  the  sheriff,  and  on  the  3d 
day  of  November  in  the  same  year,  another  attachment  was  obtained  in  £av<< 
of  the  Continental  Insurance  Company,  in  an  action  commenced  by  it  against 
the  same  person,  under  which  the  same  property  was  again  attached  by  the 
sheriff;  and  on  the  12th  day  of  December,  1887,  motion  papers  were  served 
in  behalf  of  the  second  attaching  creditor  to  vacate  the  first  attachment,  and 
this  motion  was  denied  in  February,  1888,  on  account  of  the  insufficiency  of 
the  affidavits  made  to  show  the  issuing  and  service  of  the  second  attachment 
Leave  was  given  to  amend  this  motion,  and  further  motion  papers  were  served 
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soon  thereafter,  and  that  motion  has  been  continued,  until  it  was  recentl.v 
and  finally  submitted  for  decision. 

'The  affidavits  presented  in  favor  of  the  ContJnentol  Insurance  Company 
noM'  sustain  the  nocessjiry  facts  to  entitle  it  to  make  this  motion,  and  tha 
notice,  by  an  amendment  permitted  to  be  made,  fully  presents  the  objections 
deemed  to  exist  to  the  papers  upon  which  the  plaintiff's  attachment  wan 
Issued.  Upon  the  argument  of  the  motion  the  plaintiff's  counsel  proposed 
to  read  further  affidavits  in  support  of  its  attachment,  and,  in  case  they  should 
1>e  received,  the  counsel  for  the  £k)ntinental  Insiurance  Company  pi*esented 
still  further  affidavits  to  meet  and  avoid  those  in  this  manner  offered  for  the 
plaintiff;  but  as  the  affidavits  served  with  the  notice  of  motion  go  no  further 
than  to  prove  that  the  Continental  Insurance  Company  had  acquired  the  rights 
of  an  attaching  creditor,  and  was  therefore  regular  in  making  its  motion, 
further  affidavits  on  the  part  of  the  plaintiff  cannot  be  received.  Where  tl\o 
motion  is  founded  solely  upon  objections  to  the  original  papers,  as  this  motioii 
has  been,  then  neither  the  Code,  nor  the  practice  which  has  grown  up  under 
its  provisions,  permits  the  preceding  attachment  to  be  sustained  by  the  use  of 
additional  affidavits  to  those  on  which  It  has  been  Issued,  (Code  Civil  Pro<\ 
§§  682,  683;  Sutherland  v.  Bradner,  34  Hun,  519;  Ruppert  v.  Haug,  87  N.  Y 
141;  Head  v.  Wollner,  53  Hun,  615,  6  N.  Y.  Supp.  916;  Buhl  v.  BaU, 
41  Hun,  61;)  and  it  necessarily  follows,  as  these  affidavits  must  be  rejected, 
that  a  like  disposition  must  be  made  of  those  proposed  to  be  read  in  reply, 
and  the  motion  must  be  decided  upon  the  effect  of  the  affidavits  upon  which 
the  plaintiff's  attachment  was  obtaiued. 

"It  does  appear  from  these  affidavits  that  the  plaintiff  had  a  just  cause  of 
action  against  the  defendant,  Dimmick,  for  the  recovery  of  money  fraudulently 
obtained  by  him,  and  which  he  misappropriated,  while  he  was  acting  as  and 
In  the  capacity  of  the  plaintiff's  agent,  and  that  the  amount  stated  to  Ix 
owing  by  him  was  over  and  above  all  counterclaims  known  to  the  plaintiff  or 
to  its  managing  agent  in  the  United  States,  by  whom  one  of  the  principal 
affidavits  was  made.  It  was  then  added  that  this  defendant  had  been  in- 
dicted, tried,  and  convicted  on  one  of  the  fraudulent  charges  made  against 
hlni;  that  he  had  afterwards  appealed  from  the  Judgment  to  the  general 
term,  which  revcreed  his  conviction,  and  the  case  was  then  appealed  to  the 
court  of  appeals,  which  reversed  the  order  of  the  general  term,  and  affirmed 
the  conviction  by  a  decision  annoimced  on  the  4th  day  of  October,  1887.  It 
was  t^en  stated,  on  information  and  belief,  that  on  the  decision  becoming 
known  at  the  city  of  Buffalo,  where  the  defendant  then  resided,  he  had 
absconded  and  fled  to  Canada,  where  he  then  was,  and  that  he  had  departed 
from  this  state  to  evade  his  sentence  of  five  years'  imprisonment,  and  also  for 
the  purpose  of  defrauding  his  creditors.  That  he  did  leave  this  state  in  this 
manner  is  manifest  from  the  further  affidavit  made  by  Frank  B.  Grimm,  who, 
as  a  detective,  was  employed  to  follow  and  watch  his  movements.  He  swore 
that  IMmmick  entered  the  office  of  his  counsel  shortly  after  one  o'clock,  on  the 
same  day,  where  he  remained  three  or  four  minutes,  and  that  *he  then  came 
out,  went  to  Niagara  square,  I  following  him,  took  a  car  on  Niagara  street 
to  Hertel  avenue.  At  the  bams  on  Niagara  street,  I  got  out  of  the  buggy  in 
which  I  was  following  him,  got  aboard  the  car,  and  rode  on  the  rear 
platform,  he  riding  on  the  front  platform.  At  Hertel  avenue  Lorenzo 
I>immlck  got  out,  and  walked  down  to  the  ferry,  and  I  followed  him. 
In  order  not  to  attract  his  attention,  I  went  out  to  the  end  of  the 
dock,  leaving  the  said  Lorenzo  Dlmmlck  about  the  waiting  room.  When  I 
returned  to  the  waiting  room  he  had  gone,  and  I  could  not  find  him,  though 
I  diligently  searched  for  him.  He  was  not  in  the  neighborhood.  I  saw 
a  small  rowboat  out  in  the  river,  with  a  passenger  in  the  stem,  and  I  after- 
wards learned  that  that  man  was  Lorenzo  Dlmmlck.'  This  affidavit  so  far 
confirmed  the  affidavit  of  the  managing  agent  as  to  establish  the  fact  that 
this  defendant  had  left  the  state,  and  escaped  to  Canada,  to  avoid  imprison- 
ment under  the  sentence  pronounced  upon  him  tmder  his  conviction  upon  the 
indictment.  This  departure  was  evidently  hasty,  and  intended  to  be  perma- 
nent, following  information  of  the  afitanance  of  Ills  conviction.  It  does  not 
appear  that  he  took  his  property  with  him,  or  made  any  disposition  of  It,  or 
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of  any  part  thereof,  before  or  in  anticipation  of  his  flight.  All  that  was  shown 
was  that  it  was  probable  that  he  had  heard  of  the  decision  of  the  court  of 
appeals  against  him,  and  that,  upon  tlie  impulse  produced  by  that  information, 
he  fled  to  Canada  to  avoid  pimishment.  That  was  evidently  his  sole  motive. 
and  the  facts,  therefore,  failed  to  support  the  conclusion  that  it  was  any  part 
of  his  design  by  his  flight  to  defraud  his  creditors.  His  object  was  to  avoid 
punishment,  and  that  alone.  If  it  had  been  to  defraud  his  credit<M«v  tlie  su^ 
would  probably  have  been  taken  before;  but»  so  far  from  contemplating  lt» 
he  remained  in  the  state,  as  he  previously  had,  until  knowledge  of  this  adverse 
decision  came  to  liim,  and  then  immediately  took  his  departure  into  a  foreign 
country.  One  construction,  only,  cau  be  placed  upon  this  act,  and  It  is  thai 
which  has  already  been  stated.  The  attachment  was  obtained  the  day  follow- 
ing the  defendant's  flight;  and  to  comply  with  the  requirement  contained  In 
section  641  of  the  Code  of  Civil  Procedure,  that  It  must  briefly  pedte  the 
grounds  for  it,  the  statement  was  made  in  It  'that  the  defendant,  Lorenzo 
Dimmlck,  a  resident  of  this  state,  had  departed  therefrom  with  intent  to 
defraud  his  creditors.*  That  he,  as  a  preceding  resident  of  this  state,  had 
departed  from  it,  was  true  in  fact,  but  that  his  departure  was  the  result  of 
an  intention  to  defraud  his  creditors  did  not  follow,  but  was  an  incorrect 
assertion;  and  so  far  as  the  attachment  may  have  depended  upon  this  recital 
it  was  irregular.  First  Nat  Bank  of  Marietta  v.  Bushwick  Chemical  Works, 
(Sup.)  6  N.  Y.  Supp.  318. 

**But  this  error  in  the  recital,  irregular  as  it  is  in  this  respect,  will  not  require 
the  attachment  to  be  vacated,  either  on  the  defendant's  application,  or  that 
of  the  subsequent  attaching  creditor,  for  the  motion  to  vacate  by  either  has  not 
been  expressly  provided  for,  on  account  of  a  defect  of  this  natui'e  contained  in 
the  attachment  Itself.  But  it  has  been  provided  that  it  *may  be  founded  only 
upon  the  papers  upon  which  the  warrant  was  granted,*  which  are  clearly  dis- 
tinguished from  the  attachment  by  the  reasonable  as  well  as  clear  import  of 
this  language,  *or  it  may  be  founded  upon  proof  by  affidavit,  on  the  part  of  the 
<icfendant,*  which  in  like  manner  provides  for  the  employment  of  means  dif- 
fering from  the  attachment  itself;  and  these  are  the  only  modes  in  which 
the  motion  has  been  specially  provided.  Code  Civil  Proc  §§  682,  683.  In  the 
first  case  It  has  been  restricted  to  the  papers  on  which  the  warrant  has  been 
Issued,  and  In  the  second  to  aflldavits  served  on  behalf  of  the  moving  party, 
when  it  may  be  resisted  by  further  affidavits  in  support  of  the  attachments. 
The  motion  to  dismiss  because  of  an  eiToneous  recital  in  the  attachment  must 
therefore  depend,  if  it  cau  be  maintahied  at  all,  on  the  general  practice  pro- 
vided for  the  correction  of  mere  irregularities;  and,  when  it  may  be  so 
made,  it  becomes  subject  to  the  power  of  tlie  court  to  allow  them  to  be  cor- 
rected. This  power  is  very  broad;  so  much  so  as  to  include  this  objectioa 
By  section  721  of  the  Code  of  Civil  Procedure,  various  defects  are  enumerated 
which  may  be  corrected  and  supplied,  and  section  722  has  been  made  t 
Include  any  others  of  like  nature  not  being  against  the  right  and  Justice  of  the 
matter,  which  must,  when  necessary,  be  supplied,  and  the  proceeding  amended; 
and  the  following  section  has  still  further  broadened  this  authority  by  includ- 
ing within  it  any  process,  pleading,  or  other  proceeding.  The  attachment  is. 
a  proceeding,  and  the  authority  to  amend  It  has  been  extended  to  a  mistak 
in  any  respect;  and  then  It  has  been  directed  that  *ln  every  stage  of  the 
action  the  court  must  disregard  an  error  or  defect  In  the  pleadings  or  other 
proceedings  which  does  not  affect  the  substantial  rights  of  the  adverse  party.' 
This  mlsrecltal  In  no  respect  produced  any  Injury  to  the  defendant  or  the 
Continental  Insurance  Company,  but,  so  far  as  each  are  Interested,  It  was 
entirely  and  completely  harmless.  It  was,  at  most,  an  Irregularity  without  in- 
jury, and  therefore  to  be  either  amended  as  a  mater  of  course,  or  disregarded; 
and  these  directions  have  been  so  understood  and  followed  In  other  cases, 
(Klbbe  V.  Wetraore,  31  Hun,  424;  Viadero  v.  Viadero,  7  Hun,  313,)  and  they 
may  properly  be  here  applied. 

"It  is  not  important  that  the  defendant  In  the  attachment,  or  his  execntrlx, 
against  whom  the  action  has  been  revived  since  he  became  deceased.  Is  not  a 
party  to  the  motion,  for  that  has  not  been  made  essential  to  the  exercise  of 
the  authority  by  these  sections  of  the  Code  provided;  but,  whenever  the  pro- 
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ceeding  containing  any  of  the  defects  referred  to  Is  brought  before  the  court, 
it  la  to  be  corrected  or  the  defect  disregarded.  Presenting  the  objection 
founded  on  the  mistake  or  defect  will  at  once  bring  the  power  to  amend  into 
activity,  to  be  fdUowed  and  applied  to  its  correction.  And  that  this  is  a 
proper  case  for  correction  follows  from  the  fact  that  the  affidavits  proved 
the  fact  that  Dljnmick,  although  previously  a  resident  of  the  state,  had  de- 
parted from  it  under  circumstances  evincing  his  intention  to  be  not  to  return 
again,  but  to  remain  away  from  the  state,  and  that  at  once  terminated  his 
residence  in  the  state.  From  that  time  and  his  arrival  there,  he  became  a 
resident  of  Canada,  which  vas  the  ground  upon  which  the  Ck)ntinental  Insur- 
ance Ck>mpany  obtained  its  attachment.  No  length  of  residence  was  neces- 
sary to  produce  this  change,  but  it  was  effected  when  he  left  this  state,  as 
he  must  be  inferred  to  have  done,  and  took  up  his  residence  in  Canada,  to 
avoid  the  punishment  he  had  incurred  for  the  violation  of  its  laws.  The  case 
is  unembarrassed  by  the  uncertainty  which  was  presented  in  Mayor  v.  Genet, 
4  Hun,  487,  affirmed  63  N.  Y.  646,  for  his  departure  from  the  state  could  not 
surely  be  made  to  appear;  but  yet  it  was  held  that  he  had  probably  departed 
from  its  boundaries,  and  could  be  held  to  have  become  a  resident  of  some 
other  state  or  country.  In  this  case  no  reason  arises  for  doubting  the  fiict 
that  this  defendant  did  leave  this  state  and  proceed  to  another  country,  in- 
tending there  to  take  up  his  immediate  residence,  and  to  remain,  which  at 
once  ended  his  residence  here  and  transferred  it  to  Canada.  The  residue  of 
the  recital  in  this  attachment  has  also  proceeded  so  far  as  to  suggest  the  mak- 
ing of  a  change  of  residence  by  the  debtor,  for  it  is  said  that  he  *has  departed 
therefrom,'  and  the  additional  fact  that  this  was  with  the  intent  to  defraud 
his  creditors  Indicates  the  departure  to  have  been  permanent  for  the  time 
from  which  it  might  be  plausibly  Inferred  that  he  had  ceased  to  be  a  resident 
of  this  state.  But  without  depending  upon  this  criticism  it  must,  under  the 
authorities,  as  well  as  the  statutes,  be  held  that  whatever  error  or  misrecltal 
has  taken  place  has  been  in  no  way  Injurious  to  the  defendant  or  the  Conti- 
nental Insurance  Company,  and  must  be  either  disregarded  or  allowed  to  be 
am«ided.  The  motion  will  therefore  be  denied,  without  costs;  and,  if  the 
plaintiff  shall  elect  to  amend  this  recital,  It  will  be  allowed  to  be  done  by 
stating  the  nonresidence  of  the  defendant  In  its  attachment,  on  payment  of 
ten  dollars  costs  of  opposing  the  motion.*' 

Argued  before  DWIGHT,  P.  J.,  and  MACOMBER  and  LEWIS, 
JJ. 

Butler,  Stillman  &  Hubbard,  (Anslej  Wilcox,  of  counsel,)  for  ap- 
pellant 

Evarts,  Choate  &  Beaman,  (Henry  W.  Harden  and  Treadwell 
Cleveland,  of  counsd,)  for  respondents 

PER  CURIAM.  PlaintifPs  motion  to  dismiss  appeal  denied, 
with  |10  costs  and  disbursements.  Order  appealed  from  afiSrmed, 
on  opinion  of  DANIELS,  J.,  at  special  teim. 


(GO  Hud,  686:  mem.  report  without  opiDion.) 

Page  et  al.  v.  LARROWB,  (six  oases.) 

(Supreme  Oourt,  General  Term,  Fifth  Department    January  18,  18d3.) 

Chattbl  Mortgages—What  8xTBjEC?r  to— FurmiE  Crops. 

A  crop  to  be  planted  in  future  by  a  lessee  whose  term  has  not  com- 
menced has  not  a  potential  existence,  and  a  mortgage  thereof  to  the  lessor 
to  secure  an  antecedent  debt  is  void.  Rochester  Distimng  Co.  v.  Razy^ 
20  N.  Y.  Supp.  583;  Cressey  v.  Sabre,  17  Hun,  120,— foUowed.  Smith  r. 
T^Lber,  46  Him,  813,  distmguished. 
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8.  Same— Lessee  not  ts  Possession. 

A  lessee,  after  the  execatlon  of  the  lease,  bnt  before  the  oommence- 
ment  of  his  term,  is  not  the  owner  of  the  demised  premises,  and  therefore 
he  has  not  a  potential  ownership  in  the  grass  to  be  cut  thereon  during  the 
term,  and  a  mortgage  by  him  of  such  grass  is  void. 

Appeal  from  Steuben  county  court 

Action  by  Esek  Page  and  others  against  Albertus  Larrowe,  and 
five  other  cases,  for  conversion.  A  judgment  of  the  justice  of  the 
peace  in  favor  of  plaintiffs  was  reversed  by  the  county  court,  and 
plaintiffs  appeal.     Affirmed. 

Bumsey,  J.,  acting  as  county  judge,  filed  the  following  opinion: 

This  case,  with  five  others,  is  an  appeal  from  a  judgment  rendered  by  a 
justice  of  the  peace,  and  it  has  been  certified  into  this  court  The  facts  are 
quite  simple.  In  November,  1886,  one  Teeter  rented  of  Ella  M.  Tucker  a  farm^ 
by  lease  to  begin  March  1, 1887.  At  the  time  of  making  the  lease  Teeter  owed 
Mrs.  Tucker  $505.  To  secure  this  sum  he  gave  her  a  chattel  mortgage  upon 
aU  of  his  share  of  grain,  potatoes,  straw,  hay,  and  stock  that  is  growing  or  t» 
be  sowed  or  grown  on  the  farm  which  he  had  leased.  The  debt  to  secure 
which  the  mortgage  was  made  was  due  in  part  January,  1889.  Tudter  went 
into  possession  of  the  farm  under  his  lease  in  March,  1S87,  and  in  proper  time 
that  spring  he  sowed  buckwheat  and  planted  potatoes.  He  cut  the  grass 
growing  upon  the  farm  as  it  became  fit.  Afterwards,  and  in  the  faU  of  1SS7, 
Teeter  sold  to  Larrowe  84  bushels  of  the  buckwheat,  which  Mr.  Larrowe 
made  into  flour  and  sold.  The  chattel  mortgage  was  afterwards  sold  to  the 
plaintiffs,  who  sued  Larrowe  for  the  conversion  of  the  buckwheat  The  p(Hnt 
is  made  by  Larrowe  in  this  appeal,  which  he  takes  from  the  judgment  against 
him  in  that  action,  that  the  grain  had  no  existence,  and  had  not  even  been 
sown,  when  this  mortgage  was  made,  and  therefore  the  mortgage  was  void. 
The  fact  is  that,  not  only  was  the  grain  not  in  existence,  but  the  term  of  thv 
lessee.  Teeter,  had  not  begun,  when  he  made  this  mortgage.  The  mortgage 
was  not  made  to  secure  the  rent,  but  a  debt  which  had  no  connection  witl 
the  rent  In  examining  the  point  raised  by  defendant,  it  is  to  be  remembered 
that  the  action  was  originally  brought  in  a  justice's  court,  and  therefore  no 
equities  of  the  parties  can  be  regarded  or  protected.  Cressey  v.  Sabre,  IT 
Hun,  120.  The  single  question  is,  what  are  the  legal  rights  of  the  parties.  The 
rule  at  law  with  regard  to  the  validity  of  chattel  mortgages  is  weU  settled 
that  such  a  mortgage  can  operate  only  on  property  actually  in  existence  at 
the  time  of  giving  tlie  mortgage,  and  then  belonging  to  the  mortgagor,  or 
potentially  belonging  to  him  as  an  incident  to  other  property  of  his,  then  fsk 
existence.  If  he  does  not  own  the  goods  mortgaged,  or  if  they  do  not  poten- 
tially exist,  the  mortgage  is  void  at  law.  Brunswick,  etc.,  Ck>.  v.  Stevenson. 
(Sup.)  4  N.  Y.  Supp.  123.  Property  is  said  to  belong  to  one  •'potentially'* 
when  it  is  the  ordinary  increase  or  growth  of  other  property  which  he  has;  as. 
fruit  or  grass  from  his  farm,  or  milk  from  his  cow,  or  wool  from  his  sheep 
Conderman  v.  Smith,  41  Barb.  404;  Farmers'  Loan  &  T.  Co.  v.  Long  Beaci^ 
Imp.  Ck).,  27  Hun,  89.  In  this  case  Teeter,  when  the  mortgage  in  question  wa» 
made,  had  not  sowed  the  buckwheat  Indeed,  he  did  not  sow  It  untU  Juno. 
1887.  So  far  as  crops  subsequently  put  in  are  concerned,  the  case  is  Uke  that 
of  Cressey  v.  Sabre,  17  Hun,  120,  and  within  the  rule  of  that  case  the  Judg- 
ment against  Larrowe  must  be  reversed.  Milliman  v.  Neher,  20  Barb.  37; 
WUliams  v.  Briggs,  16  Alb.  Law  J.  387;  McCaffrey  v.  Woodin,  22  Amer.  Rep. 
658,  note.  But  the  plaintiffs  qlaim  that  the  case  of  Cressey  v.  Sabre  has  been 
overruled  by  the  later  case  of  Smith  v.  Taber,  46  Hun,  313.  That  case,  how- 
ever, does  not  overrule  Cressey  v.  Sabre,  but  the  opinion  exprenfly  says  that 
the  two  cases  are  not  alike.  In  Smith  v.  Taber  the  tenant,  under  whom  the 
purchaser  claimed,  had  agreed  in  the  lease  that  the  plaintiff,  who  was  his 
landlord,  should  have  a  lien  upon  the  title  to  aU  the  crops  to  secure  the  reaU 
and  that  fact  is  relied  upon  by  the  court  to  take  the  case  out  of  the  role  of 
Cressey  v.  Sabre.    But  that  is  not  the  state  of  affairs  hera    The  mortgage  !<► 
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Mrs.  Tucker  had  notbing  to  do  with  the  rent,  but  was  entirely  a  separate 
matter.  Had  the  lease  under  which  Teeter  took  the  right  to  put  in  the  crops 
provided  that  the  title  to  them  should  vest  in  the  landlord,  and  had  the  plain- 
tiffs claimed  under  that  contract,  a  different  question  would  liave  been  pre- 
sented, and  the  case  would  have  been  within  Smith  y.  Taber.  But  that  state 
of  affairs  is  distinguished  by  the  court  in  Gressey  v.  Sabre.  In  those  cases 
the  right  of  the  landlord  to  the  crops  is  not  put  upon  the  ground  that  the 
provision  in  the  lease  operates  as  a  chattel  mortgage,  but  that  the  crop  be- 
<M>mes  the  property  of  the  landlord  as  soon  as  it  begins  to  exist,  by  virtue  of 
the  contract  which  brings  it  into  behig,  (Andrew  v.  Newcomb,  32  N.  Y.  417, 
419,)  and  the  tenant  never  had  any  title  to  it  Such  is  clearly  the  ground 
upon  which  the  court  puts  the  decision  in  the  case  of  Smith  v.  Taber  in  distln- 
jiuishing  it  from  Gressey  v.  Sabre.  But  that  is  not  the  case  here,  for  when 
the  crop  was  sowed  it  belonged  to  Teeter,  and  his  mortgage  was  void,  because 
it  was  given  before  the  property  had  come  into  existence.  These  considera- 
tions control  also  the  case  of  Herbert,  so  far  as  the  plaintiffs  were  allowed  to 
recover  for  the  potatoes  planted  by  Teeter.  But  the  rye  bought  by  him  pre- 
sents a  different  state  of  facts.  That  was  put  In  by  Mrs.  Tucker  before  the 
tease  of  Teeter,  and  it  belonged  to  her,  and  it  passed  to  plaintiffs  by  the 
-chattel  mortgage  made  by  her,  which  was  duly  filed.  As  to  the  rye,  the  judg- 
ment against  Herbert  must  be  afilrmed. 

Besides  the  two  cases  against  Larrowe  and  Herbert,  si>oken  of  above,  the 
plaintiffs  recovered  four  other  Judgments  for  hay  which  had  been  cut  by 
Teeter,  in  the  summer  of  1887,  on  this  farm,  and  had  been  by  him  sold  to  the 
several  defendants  against  wliom  the  Judgments  were  recovered.  None  of 
these  defendants  are  shown  to  be  purchasers  of  the  hay  in  good  faith  for  value 
paid  at  the  time,  and  therefore  the  only  question  presented  is  whether  the  hay, 
which  was  cut  in  the  summer  of  1887,  was  intended  to  be  covered  by  the 
mortgage  which  Teeter  gave  to  Mrs.  Tucker.  As  we  have  seen,  the  hay, 
which  was  made  from  grass  growing  upon  that  farm,  was  potentially  the 
property  of  the  person  owning  the  farm,  and  it  might  have  been  mortgaged 
tis  the  property  of  such  owner  in  the  fall  of  1886.  The  question,  then,  is 
whether  Teeter  was  such  owner  In  the  fall  of  1886.  The  lease  was  dated 
Jfovember  20, 1886,  which  was  the  date  of  the  mortgage,  and  it  took  effect  on 
<he  1st  day  of  March,  1887.  Between  the  date  of  the  lease  and  the  1st  day  of 
If  arch,  1887,  Teeter  had  an  interest  in  the  ''term,"  as  it  is  called.  Young  v. 
Duke,  5  N.  Y.  463,  467;  Leake,  Real  Prop.  314.  Such  an  hiterest,  however, 
Is  a  right  and  not  an  estate  in  the  land,  notwithstanding  such  right  is  in  the 
lessor.  Doe  v.  Walker,  5  Bam.  &  G.  111.  The  estate  of  the  leasee  continues 
during  the  term  granted,  and  that  term  does  not  begin  until  the  time  at 
which  the  lessee  has  the  right  to  go  into  possession.  Until  that  time,  there- 
-fore,  the  lessee  Teeter  was  not,  in  any  sense,  the  owner  of  the  farm.  Now, 
as  we  have  seen,  one  can  be  said  to  be  the  potential  owner  of  property  onl.^ 
when  he  is  the  actual  owner  of  other  property,  of  which  the  potentially  owned 
property  is  a  natural  incident  of  growth.  In  this  case,  while  the  liay  was  tho 
natural  incident  of  the  farm.  Teeter  had  no  interest  in  the  farm  when  he 
made  the  mortgage,  and  therefore  was  not  the  potential  owner  of  the  hay. 
For  that  reason  he  did  not,  by  his  mortgage,  create  a  lien  on  the  hay.  Bu 
the  plaintiffs  claim  not  only  under  a  mortgage  made  by  Teeter,  but  also  under 
one  made  by  Mrs.  Tucker,  in  November,  1886.  She  was  then  the  owner  and 
In  possession  of  the  farm.  A  mortgage  made  by  her  on  the  grass  growing  on 
the  farm,  which  should  thereafter  be  made  into  hay,  if  properly  filed,  was 
good  as  to  third  parties,  whatever  may  have  been  its  effect  upon  the  rights 
of  Teeter,  or  however  it  may  have  made  her  liable  to  Teeter  upon  her  implied 
^covenant  for  quiet  enjoyment.  It  follows  that  the  plaintiffs  claim  the  hay 
under  the  chattel  mortgage  of  Mrs.  Tucker. 

Apgned  before  DWIGHT,  P.  J.,  and  MAGOMBEB  and  LEWIS, 
JJ. 


D.  M.  Darrin,  for  appellants. 
O.  S.  Searl^  for  respondent 
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FEB  GUBIAM.  Judgment  appealed  from  affirmed,  with  coeta, 
on  opinion  of  Bumsey,  J.,  and  on  anthoiity  of  Bochester  DistiUiBg 
Co.  V.  Bazy,  20  N.  Y.  Supp.  583. 


HOFPBLD  V.  ZBUZIUSL 
(Supreme  Ck>iirt,  General  Term,  Fifth  Department    April  IS,  1898.) 

OOHTRACTfi—lNTERPRBTATION. 

Defendant  entered  into  an  agreement  with  one  K.,  l^  which  K.  was  to 
asAl  defendant's  land  for  $25,000,  and  defendant,  **wh€SL  there  shaU  bare 
been  paid  to  him  on  said  contract  of  sale  the  sum  of  $20,000,  and  IntetBst 
thereon,*'  was  to  transfer  to  K.  or  his  asrignee,  "said  contract  of  sale,  and 
an  sums  due,  or  to  grow  due  thereonder."  Edd^  liiat  the  proTlBlon  as  to 
interest  related  only  to  the  $20,000,  on  payment  of  which  K.  was  entitled 
to  the  remaining  $5,000,  with  interest 

Appeal  from  special  term,  Erie  county. 

Action  by  Budolph  Hoffeld  against  Jacob  Zenzina  There  was 
a  Judgment  for  plaintiff,  from  which  defendant  appeals.    Affirmed. 

Argued  before  DWIGHT,  P.  J.,  and  LEWIS»  MACOMBEB^  and 
HAIGHT,  JJ. 

George  Wadsworth,  for  appellant. 
Moses  Shire,  for  reBiK>ndent 

LEWIS,  J.  The  defendant,  being  the  owner  of  a  parcel  of  land 
in  the  cily  of  Buffalo,  on  the  25th  day  of  Marcli,  1884,  entered  into 
a  written  agreement,  under  seal,  with  one  Paptiste  Kahabka,  by 
the  tains  of  which  the  defendant  agreed  to  sdl  to  Kahabka  said 
land  for  the  sum  of  |25,000  ui)on  the  terms  and  conditions  stated 
in  the  contract  Thereafter,  and  on  the  same  day,  another  agree- 
ment was  executed  between  said  parties^  materiidly  changing  the 
terms  and  conditions  of  the  first  agreement  Tbe  agreements  were 
read  in  evidence,  and  marked  Exhibits  "A**  and  *n^^  Exliihit  B 
recites: 

**That  whereas,  Jacob  ZenziUB,  party  of  the  first  part,  has  tills  day  agreed 
for  the  sum  of  $25,000.00  to  convey  to  Kahabka,  party  of  the  second  part, 
or  to  such  person,  persons,  or  association  as  said  second  party  may  hereaft^ 
designate,  certain  real  estate  situate  in  said  city  of  Buffalo,  more  partic- 
ularly referred  to  in  said  agreement  to  seU;  and  whereas,  Kahabka  has  per- 
formed certain  services  in  the  sale  of  said  lots,  and  had  assumed  certain  ob- 
Ugntions,  and  agreed  to  perform  certain  services,  in  disposing  of  said  land 
and  coUecting  the  payments  thereon:  Now,  therefore,  this  agreement  wlt- 
nesseth,  that  in  consideration  of  the  premises,  and  of  one  dollar  to  him  duly 
paid,  the  party  of  ihe  first  part  hereby  agrees  that,  whenever  there  shall  have 
been  paid  upon  the  aforesaid  contract  of  sale  the  sum  of  $3,000.00,  said  party 
of  the  first  part  wlU  thereupon  pay  to  the  said  party  of  the  second  part,  or 
his  assignees,  for  his  services,  the  sum  of  $150.00  which  shall  be  next  thereaf- 
ter received  on  said  contract  of  sale,  and  thereafter,  so  often  as  said  party  of 
the  first  part  shall  receive  the  sum  of  three  thousand  dollars  on  nid  con- 
tract, the  next  $150.00  received  thereon  shaU  be  paid  to  second  party,  or  his 
assignees.  Said  party  of  the  first  part  further  agrees  that  when  there  shall 
have  been  paid  to  him  on  said  contract  of  sale  the  sum  of  $20,000.00,  and  in- 
terest thereon,  according  to  the  terms  of  said  contract,  over  and  above  such 
sums  as  shaU  have  been  paid  to  said  second  party,  or  his  aenaignee,  as  here- 
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Inafter  proylded^  said  first  imrty  will  thereupon  assign  to  said  second  party, 
er  such  person  as  he  may  desl^iate,  said  oontract  of  sale,  and  all  sums  due 
or  to  grow  due  thereunder.  Should  said  party  of  the  first  part,  under  the 
covenants  contained  In  said  contract  of  sale,  hereafter  give  a  deed  of  the 
premises  mentioned  In  said  contract,  and  take  a  mortgage  on  said  premises 
to  secure  the  unpaid  portion  of  the  purchase  price,  then  the  said  party  of 
4he  first  part  agrees  that  whenever  there  shall  have  been  paid  upon  the  pur- 
chase price  of  said  premises  the  sum  of  $20,000.00,  and  Interest  thereon,  ac- 
cording to  the  terms  of  said  contract  of  sale,  he  will  then  assign  to  the  second 
party,  or  to  such  person  as  he  may  designate,  said  mortgage,  and  all  sums  due 
i>r  to  grow  due  thefeunder." 

Kahabka  sold  the  land,  and  the  defendant,  after  receiving  a  por- 
tion of  the  purchase  price,  executed  a  deed  of  the  land,  and  re- 
ceived from  the  purchaser  a  purchase-money  mortgage  for  the  sum 
of  116,000.  This  mortgage  more  than  covered  the  amount  coming 
to  the  defendant,  and  thereafter,  and  on  the  28th  day  of  August, 
1890,  the  mortgagor,  desiring  to  pay  the  mortgage,  applied  to  the 
defendant  to  receive  that  portion  of  the  mortgage  coming  to  him, 
and  reserving  therefrom  the  sum  of  |924.90,  behig  the  amount  of 
interest  which  had  accrued  upon  the  sum  of  |5,000,  which  the 
'premises  were  BcAd.  for  over  and  beyond  the  sum  oi  |20,000.  The 
defendant  demanded  that  the  said  sum  of  interest  should  be  paid 
to  him,  and  receive  the  same,  and,  in  violation  of  the  terms  of  the 
agreement,  satisfied  and  ddschaxged  the  mortgage  of  record. 
Kahabka  had  theretofore  assigned  his  interest  in  the  contract  to 
the  plaintiff.  The  plaintiff  thereupon  demanded  of  the  defendant 
that  he  pay  to  liim  the  said  sum  of  |924.90,  which  the  defendant 
refused  to  do;  the  defendant  claiming  and  contending  that  he  was 
entitled  to  receive  the  entire  proceed  of  the  farm,  including  inter- 
est thereon,  less  the  sum  of  $5,000,  and  the  plaintiff's  contention 
being  that  all  that  defendant  was  entitled  to  receive  was  the  sum 
of  f  20,000,  and  interest  thereon,  and  that  he,  as  assignee  of  the 
dahn,  was  entitled  to  receive  the  balance  of  the  purchase  price, 
with  the  accumulated  interest  thereon.  The  trial  court  sustained 
the  contention  of  the  plaintiff,  and  held  that  he  was  entitled  to  re- 
cover of  defendant  the  said  sum  of  f 924.90,  with  Interest  from  the 
day  the  same  was  paid  to  the  defendant.  We  agree  with  the  con- 
struction given  to  the  contract  by  the  learned  trial  court.  We 
think  that  the  words  "interest  thereon"  refer  to  the  f20,000,  and 
not,  as  claimed  by  the  defendant,  to  the  amount  for  which  the  prop- 
erty was  sold.  By  the  agreement  Exhibit  B,  the  defendant  agreed 
to  receive  as  his  portion  of  the  proceeds  of  the  sale  of  the  farm  the 
sum  of  $20,000,  and  interest  on  that  sum,  and  agreed  that  Kahabka 
should  receive,  for  his  services  and  expenses  in  selling  the  property, 
all  that  should  be  realized  over  and  beyond  the  |20,000,  with  the 
interest  on  that  sum.  There  is  nothing  in  the  contract  limiting 
Kahabka's  compensation  to  the  exact  sum  of  |5,000.  The  claim 
of  the  plaintiff  is  not  to  recover  interest  on  the  commissions  of 
Kahabka;  it  is  to  recover  of  the  defendant  the  sum  of  |924.90  re- 
ceived by  the  defendant  belonging  to  the  plaintiff.  That  was  the 
amount  due  to  the  plaintiff  over  and  above  what  had  already  been 
paid  to  him  and  his  assignor,  Kahabka.    The  defendant  neglected 
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md  refaised,  after  receiving  the  amount  coming  to  him,  to  assign 
the  bond  and  mortgage,  as  he  had  agreed  to  do  in  his  contract  The 
damages  the  plaintiff  was  entitled  to  recover  was  the  value  of  such 
bond  and  mortgage  after  the  defendant  had  received  the  moneys 
due  him.  The  defendant  received  and  collected  1924.90  which  be- 
longed to  the  plaintiff,  and  that  sum  the  plaintiff  was  entitled  to 
recover  of  the  defendant  It  was  stipulated  upon  the  trial  that  the 
only  question  in  the  case  is,  who  is  entitled  to  the  interest  upon 
f 5,000  provided  in  the  contract  of  sale?  A  statement  of  the  plain- 
tiff's claim,  including  computation  of  interest,  was  by  agre^nent  of 
parties  received  in  evidence.  It  showed  the  balance  due  accord- 
ing to  the  claim  of  the  plaintiff.  We  see  no  reason  for  reversing 
the  judgment  appealed  from.    It  should  be  affirmed.    All  concur. 


(06  Hon,  626.) 

BOARDMAN.  Appellant,  v.  METROPOLITAN  EL.  R  CO.,  Respondent. 

(Supreme  Oourt,  General  Term,  First  Department    November  18, 1898.) 

Action  by  Hannah  E.  Boardman  against  the  Metropolitan  Elevated  Rsilwigr 
Company. 
No  opinion.    Motion  denied,  with  $10  costs.    See  81  N.  Y.  Snpp.  67iL 


(66Hnn,696L) 
In  re  DE  AINZ. 
(Snpreme  Court.  General  Term,  First  Department    Noyember  18,  1898.) 
No  opinion.    Motion  granted,  with  $10  costs. 


(66  Hud,  687.) 

FIRST  NAT.  BANK  OF  SING  SING  y.  KNEVALS  et  aL 

(Supreme  Court,  General  Term,  First  Department    November  18.  1898L) 

Action  by  the  First  National  Bank  of  Sing  Sing  against  Caleb  B.  KnevaU  and 
'Others. 

No  opinion.    Motion  denied.    See  81  N.  T.  Bupp.  1068, 

(66  Hun,  627.) 

HECLA  CONSOLIDATED  GOLD  MIN.  CO.  y.  O'NEILL. 

(Supreme  Court,  General  Term,  First  Department    November  18, 1899L) 

Action  by  the  Hecla  Consolidated  Gold  Mining  Company  against  William  L 
O'Neill. 
No  opinion.    Motion  granted.    See  10  N.  Y.  Supp.  688 ;  83  N.  Y.  Supp.  ISa 


(06  Hun,  687.) 

MEISE  y.  DOSCHER  et  aL 

(Supreme  Court,  General  Term,  First  Department    November  18, 188IL) 

Action  by  Louise  Meise  against  John  H.  Doscher  and  others. 
No  opinion.    Motion  denied,  without  costs. 
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(86  Han,  097.) 

RUBENS  et  aL  t.  LUDGATE  HILL  STEAMSHIP  CO.,  Limited. 

(Supreme  Court,  General  Term,  First  Department    Noyember  18, 189IL) 

Action  by  Morris  Rubens  and  others  against  the  Ludgate  Hill  Steamship  Com- 
Limited, 
opinion.    No  proof  of  service  of  notice  of  motion.    Bee  80  N.  Y.  Supp. 


pany,  Limited 


481. 


(06  Huo,  684.) 

RUBENS  et  al.  t.  LUDGATE  HILL  STEAMSHIP  CO..  Limited. 

(Supreme  Court,  General  Term,  First  Department    December  16,  1899.) 


Action  hj  Morris  Rubens  and  others  against  the  Ludgate  Hill  Steamship  Oom- 
any,  Limited. 
No  opinion.    Application  granted.    See  20  N.  Y.  Supp.  481. 


(66  Hun,  627.) 

WETMORE  V.  WETMORB, 

(Supreme  Court,  General  Term,  First  Department    November  18, 1893.) 

No  opinion.    The  defendant  being  clearly  in  default  in  not  serving  his  printed 
papers,  motion  granted,  with  $10  costs. 


(66  Hun,  684.) 

HARLEM  BRIDGE,  M.  Sb  F.  RY.  CO.,  Respondent,  t.  TOWN  BOARD  OF 
TOWN  OF  WESTCHESTER  et  al..  Appellants. 

(Supreme  Court,  General  Term,  First  Department    December  16, 1892.) 

Action  by  the  Harlem   Bridge,  Morrisania  &  Fordham  Railway  Company 
against  the  town  board  of  the  town  of  Westchester  and  others. 
No  opinion.    Reargument  ordered. 


(66  Hon,  684.) 

PEOPLE  V.  LA  BATTAGLIA. 

(Supreme  Court,  General  Term,  First  Department.    December  16, 1892.) 

Action  by  the  people  of  the  state  of  New  York  against  Matteo  La  Battaglia 
No  opinion.    Judgment  affirmed. 


(66  Hud,  684.) 

ROBINSON  V.  GOVERa 

(Supreme  Court,  General  Term,  First  Department.    December  16, 1892.) 

Action  bv  Marv  Ann  Robinson  against  Robert  Govers. 

No  opinion.    Motion  for  reargument  granted.    See  20  N.  Y«  Supp.  071;  22  N« 
Y.  Supp.  m. 

FOOTE  et  al.  v.  BRUGGERHOP. 

(Supreme  Court,  General  Term,  First  Department    April  17«  1890L) 

Motion  for  reargument    Dented. 

For  decision  on  appeal,  see  21  N.  Y.  ^upp.  609. 

v.22N.Y.8.no.lO— 70  ^  . 
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PER  CURIAM.  The  first  ground  for  rearmament,  viz.  that  no  dbposition  wa» 
made  of  t^e  que^tlcm  ^a  to  in  w^at  capacity  the  plaint! Dfs. held  (he  shares  of  Lncy 
and  Bessie  during'tne  minority  of  said  defendadts,  is  an  ^rror  Into  which  connse) 
has  fatten  fpom  a  failure  to  carefully  read  the  opinion.  Nothing  can  be  clearer, 
in  speakini?  of  the  position  that  the  plaintiffs  held  towards  the  fund  belonging  to 
these  defendants,  than  language' holding  that  the  shares  of  such  defendants  were 
noi  held  by  plaintiffs  in  a  personal  capacity,  but  in  a  representative  capacity. 

The  seaond  grosmd.  that  there  la  no  testimony  that  the  shares  remained  nnsep- 
arated  without  objection,  and  that,  therefore,  the  parties  would  be  precluded  on 
the  accounting  from  introducing  important  testimony,  is  equally  without  merit 
No  claim  is  made  that  these  defendants  produced  testimony  showing  that  there 
was.  under  the  decree  of  1883.  a  distinct  separfition  of  the  sbares  of  the  several 
defendauts,  and  thereafter  a  separate  holding  of  such  shares  by  plain tilBEs.  The 
parties,  however,  upon  the  accounting,  are  to  be  affected,  not  by  the  opinion, 
but  by' the  judgment  entered  at  specitu  term,  as  modified  by  this  general  term: 
and  we  fail  to  see  how  these  defendants  would  be  prejudiced  by  any  expression 
in  the  opinion  from  presenting  upon  the  accounting  such  oblections  to  the  man- 
ner in  which  the  various  trusts  have  been  administered  by  the  plaintiffs  as  wiU 
secure  them  their  respectiye  rights.  We  think  thst  the  applioanon  for  a  raaiga- 
ment  is  without  merit,  and  should  be  denied,  with  $10  costs. 


LAZARU6  et  al.,  Respondents.  ▼.  METROPaLFTAK  EH  RT.  GO.  el  aL, 

Appellanta 

(Supreme  Court,  General  Term,  First  Department    April  17. 189S.) 

Appeal  from  special  term,  New  Yoric  county. 

Action  by  Sarah  Lazarus  and  others,  executors,  against  the  Metropolitan  Ele- 
vated Ran  way  Company  ami  the  Manhattan  Elevated  Railway  Company  to  en- 
join defendants  from  maintaining  their  road  in  front  of  plaintiffs'  premises,  and 
for  damages. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOU/ETT,  JJ. 

.Davies.  Bhozt  &  Townsend,  (Brainard  ToUes  and  Jalien  T.  Dalies,  of  ooonseL) 
for  appellants. 
Sticlsney,  Spencer  &  Ordway,  (Nelson  8.  Spencer,  of  counsel.)  for  respondents. 

PER  CURIAM.  It  was  the  intention  of  the  court,  in  exacting  the  stipalation 
in  question,  that  it  should  only  preclude  the  railway  company  from  instituting 
condemnation  proceedings  in  case  the  judgment  should  be  finally  affirmed,  but 
it  would  not  prevent  them  from  instituting  such  proceedings  in  case  the  judg- 
meni  was  revetsed.  We  therefore  see  no  reason  for  interfering  with  the  order 
made,  and  the  same  should  be  affirmed,  with  $10  costs  and  disbursements. 


LAZARUS  et  al..  Appellants,  t.  METROPOLITAN  EL.  RY.  CO.  et  ai.,  Re- 
spondents. 

'  (Supreme  Court,  General  Term,  First  Department    April  17, 188&) 

.  ActioD  by  Sarah  Li^zarus  and  others  against  the  Metropolitan  £Ievate<i  Rail-- 
way  Company  and  the  Manhattan   Savings  Institution  to  restrain  the  railwsf 
company  from  operating  its  road  in  front  of  plaintiffs'  premises.     TKiere  was 
judgment  for  plaintiffs,  and.  from  an   order  settling  the  form  of  a  deed  from 
plaintiffs  to  the  railway  company,  plaintiffs  appeal. 
Argued  before  VAN  BRUNT.  P.  J.,  and  O'BRIEN  and  FOLLETT.  JJ. 

Sticlhiey.  Spencer  &  Ordway,  (Nelson  S.  Spencer,  of  counsel.)  for  appellants. 
Davies,  Short  &  Townsend,  (Brainard  Tolles  and  Julian  T.  Davies,  of  coonsel,) 
for  respondents. 
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PER  OUBIAH  The  ooart,  in  making  the  order  appealad  from,  did  nothing 
except  what  it  was  provided  by  the  Jadgment  entered  nerein  it  should  do.  and. 
in  the  settling  of  the  form  of  the  deed,  in  no  way  exceeded  the  ludgment  which 
had  been  entered.    The  order  appealed  from  should  be  affirmea,  with  $10  costs 

and  disbursements. 

(68  Hun,  127.) 

In  re  BLEWITT. 

(Sapreme  Court.  General  Term,  First  Department    Maroh  17»  1808.) 

Petition  of  James  Blewitt  that  he  be  adjudged  sane^    From  an  order  denying 
the  petition,  petitioner  appeals.     AfHrmed. 
For  former  report,  see  18  N.  Y.  Bupp.  806;  18  N.  Y.  Supp.  807. 
Argued  before  VAN  BRUNT,  P.  J.,  and  OT 


BRIEN  and  FOLLBTT,  JJ. 


Abram  Kling.  for  appellant. 
Lorenzo  Semple,  for  respondent 


PER  CURIAM.  Nothing  needs  to  be  added  to  the  opinion  of  the  special 
term,  upon  which  the  order  may  well  be  affirmed,  except  that  it  appears  from 
the  record  that  the  alleged  lunatic  has  escaped  from  the  custody  of  the  commit- 
tee, and  has  left  the  state  of  New  York,  and  refuses  to  disclose  his  where- 
abouts: so  that  it  IS  impossible  to  procure  an  examination  to  be  made  by  a  disin- 
terested physician  as  to  his  present  mental  condition.  We  think  the  order  should 
be  affirmed,  with  costs. 


COOKE,  Respondent,  t.  PHENIX  BRIDGE  CO.,  Appellant 

(Supreme  Court,  General  Term,  First  Department    March  17,  1808.) 

Action  by  Cornelius  L.  Cooke  against  the  Phenix  Bridge  Company. 

Robinson.  Biddle  &  Ward,  for  appellant 

A.  A.  Hedfield,  for  respondent 

No  opinion.    Judgment  affirmed,  with  costs. 


DUBBER  WATCH-CASE  MANUPG  CO.,  Respondent,  t.  PAHYS,  at  al..  Ap- 
pellants. 

(Supreme  Court,  General  Term,  First  Department    March  17,  1808.) 

Action  by  the  Dneber  Watch-Case  Manufacturing  Company  against  Joseph 
Fahys  and  others. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLBTT,  JJ. 

W.  A.  Jenner,  for  appellant. 

Mr.  Oldham,  for  respondent 

No  opinion.  Order  affirmed,  with  $10  costs  and  disbursementt.  See  29  K.  Y. 
Supp.  60. 


CARYL  T.  STAFFORD. 

(Sapreme  Court,  General  Term,  First  Department    April  14»  1886b) 

Action  by  Julius  H.  Caryl  against  Francis  X.  SUflord. 

Thos.  Spratt,  for  plaintiff. 

N.  J.  Waterbury,  Jr.,  for  defendant 

No  opinion.    Motion  denied. 
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DANIELS  et  al.  t.  STAFFORD. 

(Sapreme  Goart,  General  Term,  First  Department    April  14»  188iL> 

Action  by  William  £.  Daniels  and  others  against  Francis  X.  8taff<»d. 

Tho8.  Spratt.  for  plaintiffs. 

N.  J.  Waterbury,  Jr.,  for  defendant 

No  opinion.    Motion  denied. 


In  re  HOTCHKISS'  ESTATR 

(Supreme  Court,  General  Term.  First  Department    April  li,  188iL 

In  the  matter  of  the  estate  of  Maria  £.  Hotchlsiss. 
No  opinion.    Motion  granted,  with  $10  costs. 


MORRIS  V.  EIGHTH  AVE.  R.  CO. 

(Supreme  Court,  General  Term,  First  Department    April  H,  180flL) 

Action  by  Andrew  Morris  against  the  Eighth  Avenue  Railroad  Company. 

G.  Washbourne  Smith,  for  plaintiff. 

John  M.  Scribner,  for  defendant 

No  opinion.    Motion  denied.     See  22  N.  T.  Supp.  666. 


PEOPLE  V.  PINCKNEY. 

(Supreme  Court  General  Term,  First  Department    April  14, 188iL> 

De  Lancey  Nicoll,  for  the  People. 

D.  McMahon,  for  respondent 

No  opinion.    Motion  for  resettlement  denied.    See  23  N.  Y.  Sapp.  118L 


KUGGLES  y.  STAFFORD. 

(Supreme  Court,  General  Term.  First  Department    April  14, 1801) 

Action  by  Philo  T.  Ruggles  against  Francis  X.  Stafford. 

Thos.  Spratt,  for  plaintiff. 

N.  J.  Waterbury,  Jr.,  for  defendant 

No  opinion.    Motion  denied. 


WILLIAMS,  Respondent,  y.  LINDBLOM,  Appellant 

(Supreme  Court,  General  Term,  First  Department    April  14, 1808L) 

Action  by  William  S.  Williams  against  Robert  Lindblom,  impleaded 
others. 
L.  A.  Gould,  for  appellant 
D.  M.  Porter,  for  respondent 
No  opinion.    Motion  denied,  with  $10  costs.    See  82  N.  Y.  Supp.  678L 


Digitized  by 


Google 


Sup.  Ct]  MEMORANDUM   DECISIONS.  1109 

OARYL  T.  STAFFORD  et  al. 

tSapreme  Coart,  General  Term,  First  Department.    April  17»  1898.) 

Action  by  Julius  H.  Caryl  against  Francis  X.  Stafford  and  others. 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIBN  and  FOLLETT,  JJ. 

ThoB.  Spratt,  for  defendants. 

Nelson  J.  Waterbury,  Jr.,  for  plaintiff. 

Motion  dismissed. 

DANIELLS  et  al.  y.  STAFFORD  et  aL 

(Supreme  Court,  General  Term,  First  Department    April  17, 1808.) 

Action  by  William  H.  Daniells  and  others  against  Franda  X.  Stafford  and 
others. 
Thos.  Spratt,  for  defendants. 
Nelson  J.  Waterbury,  Jr.,  for  plaintiffs. 
Motion  dismissed. 

HAIGHT,  Appellant,  t.  DICKFRMAN,  Respondent 

(Supreme  Court  General  Term.  First  Department    April  17, 1808.) 

Action  by  Frederick  A.  Haight  against  Watson  B.  Dickerman.  as  president 
of  the  New  York  Stock  Exchange,  impleaded,  etc.  For  former  report,  see  18  N. 
Y.  Supp.  559. 

Smith  &  Perkins,  for  appellant 
Carter  &  Ledyard.  for  respondent 

PER  CURIAM.  Judgment  affirmed,  with  costs,  on  opinion  written  on  appeal 
from  order  vacating  injunction. 


PARKER.  Respondent,  y.  MAYOR,  ETC.,  OF  CITY  OF  NEW  YORK, 

Appellant 

(Supreme  Court,  General  Term,  First  Department    April  17»  1898.) 

Action  by  Rufus  O.  Parker  against  the  mayor,  etc.,  of  the  dty  of  New  York. 
Jas.  M.  Ward,  for  appellant. 
John  A.  Deady,  for  respondent 
No  opinion.    Order  affirmed. 


PAULISON,  Respondent  ▼.  GATES  et  aL,  Appellants,  (two  cases.) 

(Supreme  Court  General  Term,  First  Department    April  17,  1888.) 

Action  by  John  P.  Paulison  against  Benjamin  Gates  and  others,  (two  cases.) 

Argued  before  VAN  BRUNT.  P.  J.,  and  O'BRIEN  and  FOLLETT.  J  J. 

Campard  &  Reville,  for  appellant 

Gerardus  C.  King,  for  respondent 

No  opinion.    Motion  granted,  with  $10  costs. 


RUGGLE8  T.  STAFFORD  et  aL 

(Supreme  Court,  General  Term,  First  Department    April  17, 1888.) 

Action  by  Philo  T.  Ruggles  against  F.  X.  Stafford  and  others. 
Motion  dismissed. 
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WATT  T.  F.  X  EALDENB8RQ  Oa 
(Bapreme  Ooart»  Ctonerml  Term,  First  Department    Aprfl  17, 1891) 

Argued  before  VAN  BRUNT,  P.  J.,  and  O'BRIEN  and  FOLLETT.  JJ. 

No  opinion.  The  proper  papers  not  bein^  before  the  court,  case  stricken  froB 
calendar,  with  leave  to  put  upon  new  calendar,  and  to  sobniU  whan  proper  pa- 
pers printed. 

(0OHnn,0S9L) 

hk  re  ACEERLY. 

(Supreme  Oourt,  General  Term.  Second  Department    December.  1S08.) 

Proceeding  against  Frank  L.  Ackerly,  an  attorney. 

No  opinion.  Order  that  a  copy  of  the  cbarfos  be  served  on  respondontk  aad 
that  he  answer  the  same  at  the  next  term  of  this  court. 

<m  Hun,  081.) 

USURER  V.  VON  KRORNSa 

(Supreme  Court  General  Term.  Second  Department    December  It,  1898.) 

Action  by  George  Meurer  against  Marie  Von  Kromer. 

No  opinion.  Judgment  affirmed,  for  nonsnbmission  of  papers  under  itipola- 
tion. 

(66  Hun,  683.) 

PEOPLE  ex  reL  HASBROUCE  t.  BOARD  OF  SUFRS  OF  DUTCHESS 

COUNTY. 

(Supreme  Court,  General  Term,  Second  Department    December  IS,  18091) 

No  opinion.    Motion  denied,  with  $10  costs.    See  18  N.  Y.  Supp.  808^  88  N.  I. 


Rep. 
Bi 


iARNARD,  P.  J.»  not  sitting. 


(66  Hun,  688.) 

In  re  WORTHINGTON'S  ESTATB. 

(Supreme  Court,  General  Term,  Second  Department    December  It,  18B8L) 

Proceeding  for  the  settlement  of  the  accounts  of  Sara  N*  Worthington.  as  ex- 
ecutrix of  the  will  of  Henry  R.  Worthington.  deceased. 
No  opinion.    Motion  denied,  without  costs. 

(66  Hon,  638.) 

BULELBY,  School  Trustee,  Respondent  ▼•  BOARD  OF  SUP'BS  OF 
ULSTER  COUNTY,  Appellant 

6PRAGUE,  School  Trustee,  Respondent  ▼.  SAMB. 

(Supreme  Court.  General  Term,  Third  Department    November  28, 18B8L) 

Applications  by  Sturgis  Bulkley,  sole  trustee  of  school  district  No.  10  of  tiie 
town  of  Hardenburgh,  and  by  Colonel  Sprague,  sole  trustee  of  school  district  No. 
8  of  the  town  of  Hardenburgh,  respectively,  for  a  writ  of  mandamus,  to  the  board 
of  supervisors  of  the  county  of  Ulster.  These  caeea  were  heard  and  decided  wltk 
Hyzer  v.  Supervisors,  20  N.  Y.  Supp.  912. 

Order  in  each  case  affirmed,  with  costs. 
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PEOPLE  ex  rel.  HARLAK  ft  H0LLING8W0RTH  00.  T.  CAMPBELL,  Oomp- 

troUer. 

(Supreme  Court.  General  Term,  Third  Department    December  8,  1899.) 

No.  opinion.    Decision  of  the  compti'oller  affirmed*  cortiorari  diflmiMed*  wtUi 
costs  and  printing  and  other  disbursements. 


(06  Hun,  029.) 

HACKfiTT,  Appellant,  t.  CREHAIT.  Respondent 

(Svprene'Ooart.  General  Term,  'Third  Department    Deoamber  8,  t80iy 

AotioQr  \3ij  WlUiam  a  Hatik^tt  Msignea.  s«ainflt  Thovnu  O.  Crehan. 
No  opinion.    Order  affirmed,  without  costs  to  either  party,  upon  respondaalTi 
deducting  four  dollars  from  the  bill  of  costs  tasad  and  the  judgnent  ther^a. 


(66  Hun,  629.) 

Smm  Baspioi^dent  ▼,  PELOTT  ert  ^fX^  jlw^UaaAs.  i 

(Bapreme  Court,  General  Term,  Third  Department    December  8, 1899.) 

Action  by  James  M.  Smith,  executor,  against  Frank  Pelott  and  others. 
No  opinion.    Order  affirmed,  with  $10  costs  and  printing  and  other  diaboner 
ments. 


(66  Hun,  639.) 

COONLEY,  Respondent,  ▼.  MARTIN  et  al.,  Appellants. 

(Bapreme  Court,  General  Term,  Third  Department    December  8,  18911) 

Action  by  Carlisle  H.  Coonley  against  Allen  Martin  and  others. 

1^0  opinioiL   Jadgmenl  affirmed,  with  costs.    App«Uftnt.not  appaarii^ 

(66  Hun,  609.) 

CHAPIN.  Respondent  v.  PRATT,  Appellant 

(Bapreme  Court,  General  Term,  Third  Department    December  8, 1803.) 

Action  bj  Hiland  H.  Chapin  against  A.  Y.  iPratt 
"aion.    Motion  for  le 


No  opinion.  Motion  for  leaye  to  go  to  the  court  of  appeals  denied;  with  $10 
costs,    fiee  20  N.  Y.  Supp.  95a 

(66  Hud,  629.) 

BULLARD,  Appellant  ▼.  HARRIS,  Respondent 

(Snpreme  Court,  General  Term,  Third  Department    December  8, 1898.)      ^ 

Action  by  Charles  E.  Bullard  against  Mary  C.  Harris. 

No  opinion.  Motion  for  leave  to  go  to  the  court  of  appeals  denied,  with  tlO 
costs.    fleeJlN.  Y.8upp.a — •  ▼ 

BULLARD  et  sL,  Appellants,  ▼.  HARRIS  et  aL^  Respondents.  ( 

(Supreme  Court  General  Term.  Third  Department    March  9, 1808.) 

Action  by  Charles  E.  Bullard  and  Charles  O.  Howe  against  Mary  0.  Harris  and 
others. 

No  opinion.  Motion  for  reargument  granted,  without  costs.  See  81  N.  Y. 
Sapp.  9. 
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(00  Hun,  080.) 

BIRDSALL.  Respoudeut.  ▼.  KEYES,  Appellant 

(Supreme  Court,  Qeneral  Term,  Third  Department    December  8,  IBUL) 

Action  by  Thomas  G.  Birdiall  against  Charles  E.  Keves. 
No  opinion.    Motion  for  leave  to  go  to  the  court  of  appeals  denied,  with  |iO 
costa.    See  21  N.  Y.  Supp.  87. 


BOARD  OF  EDUCATION  OF  WATERFORD  y.  CUNNINGHAM. 

(Supreme  Court  Ctoneral  Term,  Third  Department    February  10, 1898.) 

Action  by  the  board  of  education  of  Waterford  against  Alexander  &  CmuiiBff* 
ham. 
No  opinion.    Motion  denied,  with  $10  costs. 


BOURDON,  Appellant  ▼.  NEW  YORK  AUC.  TRANSP.  CO.,  Respondeat 

(Supreme  Court,  General  Term,  Third  Department    February  10,  1898.) 

Action  by  Louis  Bourdon  aflrainst  the  New  York  A  Lake  Champlain  Transpor- 
tation Company. 
No  opinion.    Order  affirmed,  with  costs  and  printing  disbursementik 


(07  Hun,  627.) 

In  re  GREEN'S  WILU 

In  re  BARNES  et  aL 

(Supreme  Court,  General  Term,  Third  Department    February  10,  1808.) 

Application  by  Eugene  F.  Barnes  and  Albert  C.  Barnes  for  the  probate  of  so 
instrument  dated  July  2,  1888.  and  a  codicil  thereto  dated  July  2,  1890,  purport- 
ing to  be  the  last  will  of  William  H.  Green,  deceased,  in  which  applicants  are 
named  as  executors;  and  a  further  application  by  Georgianna  R.  Green  for  the 
probate  of  an  instrument  dated  July  22,  1890.  purporting  to  be  the  last  will  of 
said  decedent  in  which  she  is  named  as  executrix. 

Argued  before  MAYHAM.  P.  J.,  and  PUTNAM  and  HERRICE.  JJ. 

King  ^  Speck,  (Henry  A.  King  and  Edward  Countryman,  of  counsel,)  for  ap- 
pellant. 

Davenport  &  Hollister,  (Charles  E.  Patterson,  of  counsel,)  for  respondent 

No  opinion.  Affirmed,  on  the  opinion  of  the  surrogate.  20  N.  Y.  Supp.  588L 
All  concur. 


PALMER,  Respondent,  y.  NEW  YORK  &  L.  C.  TRANSP.  CO.  et  al..  Appel- 
lants. 

(Supreme  Court,  General  Term.  Third  Department    February  10. 1898.) 

Action  by  Edward  Palmer  against  the  New  York  A  Lake  Champlain  Trans- 
portation Company  and  the  Lake  Champlain  Transportation  Company. 
No  opinion.    Order  kfflrmed,  with  costs  and  printing  disbursements. 
PUTNAM,  J.,  not  acting. 
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MOORE  V.  NTB. 

(Sapreme  Court,  General  Term,  Third  Department    February  16,  1896.) 

Action  by  John  M.  Moore  against  Laura  M.  Nye. 

Ko  opinion.    Motion  granted,  without  costs.    Bee  21  N.  T.  Supp.  M. 


PSOPLE  ex  rel.  EDISON  ELECTRIC  LIGHT  CO..  Appellant,  v.  CAMPBELL,. 
Comptroller,  Respondent 

(Supreme  Court,  General  Term,  Third  Department    February  16,  1808.) 

Certiorari  by  the  Edison  Electric  Light  Company  affainst  Frank  Campbell, 
comptroller  of  the  state  of  New  York,  to  review  respondent's  decision  in  declin- 
ing to  set  aside  taxes  assessed  on  the  relator,  under  the  corporation  tax  laws  foF 
the  year  ending  November  1,  1891. 

Argued  before  MAYHAM.  P.  J.,  and  PUTNAM  and  HERRICE,  JJ. 

Eaton  A  Lewis,  (W.  Laird  Goldsborough.  of  counsel,)  for  appellant 
Simon  W.  Rosendale,  Atty.  Gen.,  for  respondent 

HBRRICE,  J.  The  conclusion  reached  by  this  court  in  the  case  of  People 
▼.  Wemple,  18  N.  Y.  Supp.  511, 1  think  disposes  of  this  case.  The  determination- 
of  the  comptroller  should  be  affirmed.  Let  an  order  be  entered  accordingly,  witb> 
costa  and  printing  disbursements.    All  concur. 


In  re  WESTON'S  WILL, 

(Supreme  Court,  General  Term.  Third  Department    February  16, 1808.) 

In  the  matter  of  the  will  of  Samuel  Weston,  deceased. 

No  opinion.    Motion  granted  by  adding  to  the  order  "with  costa  to  abide  the- 
event,  *  without  costs. 


CARPENTER,  Appellant,  t.  CARPENTER.  Respondent 

(Supreme  Court,  General  Term,  Third  Department.    March  9, 1898w) 

Action  by  Anna  S.  Carpenter  against  Hiland  Carpenter. 
No  opinion.    Order  affirmed,  with  $10  costs  and  printing  and  other  disburse* 
menu.    See  17  N.  Y.  Supp.  196. 


VAUGHN,  Respondent  t.  STRONG,  Appellant 

(Supreme  Court,  General  Term,  Third  Department    March  2, 1898.) 

Action  by  Nannie  L.  Vaughn  against  Mary  M.  Strong,  as  administratrix,  etc. 
No  opinion.    Motion  for  reargument  denied,  with  $10  costa.    See  21  N.  Y. 
Supp.  650. 

(66  Hun,  681.) 

BELL,  Respondent,  ▼.  SPENCER,  Appellant 

(Supreme  Court,  General  Term,  Fourth  Department    December  0, 1892.) 

Action  by  William  M.  Bell  against  W.  Ward  Spencer. 

No  opinion.    Judgment  of  the  county  court  affirmed,  with  costs. 
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(66  Hun,  680.) 

BURKHAM.  Respondent,  t.  CAPB  VINGEKT  SEED  CO.,  Limited.  Appellant 

(Sopteme  Ck>urt,  General  Term,  Foutth  Department    December  9, 18t8w) 

Action  by  Braatus  E.  Barnham  againat  tbe  Oape  Vincent  Seed  Oompaqj, 

limited. 
Ko  opinion.    Judgment  and  order  affirmed,  with  costs. 

<66Hun,680.) 

Ih  re  COBNELL'6  ESTATB. 

(Sapreme  Oonrt.  General  Term,  FoQUtb  Department    Deeember  0, 16flSL) 

Final  jadicial  settlement  of  accomita  of  Franklfn  C  Oomell,  aa  sola  adninis- 
trator  of  estate  of  Ezra  Cornell,  deceased. 
f  N«  opinion.    Order  affirmed,  with  $10  costs  aitd  ditborsementii 


(66  Hun.  681.) 

GROUSE  et  aL,  Appellants,  ▼.  JOHNSON  et  al..  Respondents. 

(Supreme  Court,  General  Term,  Fourth  Department    December  9,  IML) 

Action  bj  George  N.  Cronse  and  another  against  Hector  B.  Johnson,  ss  sheriff, 
and  Philander  Wilson. 

No  opinion.  Motion  for  leave  to  appeal  to  the  court  of  appeals  denied.  Ses 
90N.T;Supp.l77. 

as  =^a^ 

(66  Hun.  630.) 

DAVIS.  Appellant.  ▼.  BOGART.  Respondent 

I 

(Sapreme  Court.  General  Term,  Fourth  Department    December  0. 1892.) 

J  Antioii  by  Joseph  H.  Davis  against  Qeovge  W.  Bogart 
No  opinion.  Jud;2:ment  and  order  reversed  on  the  exceptions,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event.  Held  :  (1)  That  the  court  erred  in  re- 
ceiving evidence  of  the  declarations  of  the  witness  Buskey  ;  (2)  that  there  was 
no  evidence  that  the  plaintiff's  mortgage  was  fraudulent  as  against  Buskej'a 
creditors,  and  the  court  improperly  refused  to  charge  the  Jury  to  that  effect ; 
(8)  the  court  improperly  refused  to  charge  that  the  price  agreed  upon 
betvieen  the  defendant  and  Buskey  for  keeping  the  mule  was  conclusive  upon  the 
defendant,  and  he  could  not  claim  a  lien  upon  the  mule  for  any  greater  sum  for 
such  keeping. 

(66  Hun,  680.) 

GLENSIDB  WOOLEN  MILL.  Appellant,  y.  CITT  OF  SYRACUSE  et  aL, 

Respondents. 

(Sapreme  Court.  General  Term.  Fourth  Department    Deoember  0, 1808.) 

Action  bv  the  Glenside  Woolen  Mill  against  the  city  of  Syracuse  and  othaa. 
No  opinion.    Ocder  affirmed,  without  costs. 

(66  Hun,  680.) 

HAZELWOOD.  Appellant,  y.  STARING  et  aL.  Respondents 

(Supreme  Court,  General  Term.  Fourth  Department     December  8, 188IL) 

Action  by  James  M.  Hazelwood  against  Daniel  Staring  and  others. 
No  opinion.    Judgment  and  order  affirmed,  with  costs. 
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(06  Hmif  6n..) 

HINGSTONB  et  aL,  Respondentfl,  ▼.  KTTAPP  et  al..  Appellants. 

^Bopreme  Coun,  General  Term,  Foorth  Department    December  9. 18M.) 

Action  b^  Sdward  J.  Hingstone  and  others  against  Ezra  B.  Knapp  and  others. 

No  opinion.  Injunction  order  modified  so  as  not  to  prevent  the  defendants 
from  pursuing  any  legal  remedies  the}'  have,  and  not  to  authorize  the  plaintiffs 
to  wrongfully  obstruct  or  wrongfully  interfere  with  the  streets  and  parks  of  the 
Tillage  of  Skaneateles,  and,  as  modified,  affirmed,  with  $10  costs  and  disburse- 
ments to  the  appellants. 

(SO  Hun,  680.) 

HOWE,  Appellant.  ▼.  COY,  Respondent 

(Supreme  Ck>ttrt,  General  Term,  Fourth  Department    December  9, 189IL) 

Action  by  Austin  Howe  against  James  O.  Coy. 

No  opimon.    Judgment  of  county  court  affirmed,  with  costs. 


(60  Hun,  68a) 

In  re  mGISON'S  WILL. 

(Supreme  Oourt  General  Term.  Fourth  Department    December  0, 1801) 

Proceeding  to  jprove  the  will  of  Peter  Ingison.  deceased. 

Ho  opinion.    Order  affirmed,  with  $10  costs  and  disbursements. 

(60  Hun,  68a) 

JKNKIKS»  Appellant,  t.  GARDNER,  Respondent 

(Supreme  Court,  General  Term,  Fourth  Department    December  9, 189IL) 

Action  by  Eto  Jenkins  against  Henry  O.  Gardnei; 
No  opinion.    Judgment  affirmed,  with  costs. 


(66  Hud,  680.) 

UNSLEY,  Respondent  ▼.  SPAULDING.  Appellant 

(Supreme  Court,  General  Term.  Fourth  Department    December  9, 1801) 

Action  by  Harrev  Linsley  against  Philander  (^panlding. 
No  opinion*    Judgment  and  order  affirmed,  with  costs. 

(66  Hun,  680.) 

imDLER,  Appellant  t.  BURDKTK.  Respondent 

(Supreme  Court,  General  Term,  Fourth  Department    December  9,  IML) 

Action  by  Geneva  A.  Medler  against  Hiram  D.  Bnrdick»  impleadec^  eto. 
No  opinion.    Judgment  affirmed,  with  costs. 


(66  Hun,  629.) 

MILLER,  Appellant  ▼.  GEORGE,  Respondent 

(Supreme  Court  General  Term,  Fourth  Department    December  0,  IBM.) 

Action  bv  Alvah  8.  Miller  against  Samuel  George. 

No  opinion.    Judgment  affirmed,  with  costs,  upon  the  opinion  of  PARBXIt 
J.,  delivered  at  special  term. 
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(66  Hun,  680.) 

M08HER,  Bafpondent,  t.  BAKER,  Appellant 

(Supreme  Ooart,  General  Term,  Foarth  Department.    December  t,  IStl) 

Action  bT  Leonard  P.  Mother,  administrator,  agatnit  James  &  Baker. 
No  opinion.    Judgment  alBrmed.  with  cosia. 

(66  Hon,  680.) 

MOULTOK.  Respondent,  t.  O'SULLIVAN,  Appellant 

(Supreme  Court  General  Term.  Fourth  Department    December  9, 1809.) 

Action  by  Frank  Moulton  against  Dennis  O'Salliyan. 

No  opinion.  Motion  to  dismiss  appeal  granted,  with  $10  costs.  See  18  N.  T. 
Sapp.  1006,  mem. 

(66  Hun,  680.) 
MUTUAL  LIFE  IN&  00.  OF  NEW  YORK.  Appellant  t.  O'DONNELL  et  si., 

Respondents. 

(Supreme  Oourt  General  Term,  Fourth  Department    December  9, 1888.) 

Action  by  the  Mutual  Life  Insurance  Company  of  New  York  against  John 
O'Donnell  and  others. 
No  opinion.    Order  aiHrmed,  with  $10  costs  and  disbursements. 

(66  Hun,  681.) 

PEOPLE  ▼.  BINQHAMTON  TRUST  CO. 

(Supreme  Court,  General  Term,  Fourth  Department    December  0, 1889L) 

Action  by  the  people  against  the  Bingham  ton  Trust  Company. 

No  opinion.  Motion  granted,  on  the  ground  that  a  question  of  law  is  loToWed 
in  the  case  which  ought  to  be  reviewed  by  the  court  of  appeals.  Order  61ed 
with  the  clerk. 

(66  Hun,  680.) 

PEOPLE,  Respondent  ▼.  COGGESHALL,  Appellant 

(Supreme  Court,  General  Term.  Fourth  Department    December  0,  1892l) 

Action  by  the  people  against  Henry  J.  Coggeshall. 

No  opinion.    Order  affirmed,  with  flO  costs  and  disbursementa. 

(66  Hun,  680.) 

PEOPLE,  Respondent  ▼.  HOLDEN.  Appellant 

(Supreme  Court  General  Term.  Fourth  Department    December  0,  IM) 

No  opinion.  Conyiction,  Judgment,  and  order  reversed,  and  a  new  trial  or- 
dered, and  the  clerk  of  Onondaga  county  directed  to  enter  judgment  and  remit 
a  certified  copy  thereof,  with  the  return  and  decision  of  this  court,  to  the  court 
of  sessioDB  of  Tompkins  county,  pursuant  to  sections  647  and  648  of  the  Code  of 
Criminal  Procedure. 

(66  Hun,  680.) 
PERRY,  Respondent  ▼.  PERRY.  Appellant 
(Supreme  Oourt  General  Term.  Fourth  Department    December  0, 1881) 

Action  by  Daniel  Perry  against  Ira  W.  Perry. 

No  opinion.  Appeal  dismissed,  with  costs.  Held,  as  the  Judgment  wss  taken 
by  default,  no  appeal  lies  therefrom.  Code  CItU  Pro&  §  1284;  Flake  t.  Vsb 
Wagenen,  54  N.  Y:  86. 
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(66  Hnn,  690.) 

REYOIR,  Respondent,  ▼.  BARTON  et  al..  Appellants. 

(Supreme  Conrt,  General  Term,  Fourth  Department.    December  9»  IMl) 

Action  by  Betsey  Hevoir  against  Florence  A.  Barton  and  others. 
No  opinion.    Order  reversed,  with  $10  costs  and  disbursements* 


(66  Hon,  680.) 

ROOD  ▼.  WEAVER. 

(Supreme  Court  General  Term.  Fourth  Department.    December  0, 1802L) 

Action  by  Georze  L.  Rood  against  Wallace  L.  Weaver. 

Ko  opinion.    Motion  for  a  new  trial  dismissed  for  want  of  Jurisdiction.    8m 
Johnson  t.  Railroad  Co.,  80  Hun.  166. 


(66  Hnn,  68a) 
ROSS.  Respondent,  v.  HOOSE.  Appellant 

(Supreme  Court  General  Term,  Fourth  Department    December  9, 1899.) 

Action  by  Harry  Ross  against  Ira  T.  Hoose. 

No  opinion.    Judgment  and  order  aflSrmed.  with  costs. 


(66  Hun.  631.) 

6IS80K.  Respondent  ▼•  BAUDER,  Appellant 

(Supreme  Court  General  Term,  Fourth  Dei»artment    December  9»  1809L) 

Action  by  Jesse  E.  Sisson  against  Jeremiah  Bauden 
No  opinion.    Judgment  aflSrmed.  with  costs. 


(66  Hun,  680.) 

SMITH,  Respondent  t.  NORTHRUP.  Appellant 

(Supreme  Court  General  Term.  Fourth  Department    December  0, 1899.) 

Action  by  Charles  M.  Smith,  executor,  against  George  B.  Northrup. 

No  opinion.  Judgment  and  order  reversed  on  the  exceptions,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event.  Held,  that  the  evidence  as  to  taking 
mortgages  subsequent  to  the  92d  of  March.  1890,  was  improperly  received. 


'(66HuD,680.) 
STERLING,  Appellant,  ▼.  HILL.  Respondent 
(Supreme  Court,  General  Term.  Fourth  Department    December  9. 1898.) 

Action  by  William  Sterling  against  Emeline  HilL 

No  opinion.  Motion  granted,  with  $10  costs,  unless  the  appellant  shall,  with- 
in 90  days  from  service  of  order,  print  and  serve  copies  of  the  bill  of  costs  and 
Judgment  roll,  in  which  event  the  motion  is  denied,  without  costs. 


(66  Hun,  680.) 

SYRACUSE  SAV.  BANK,  Respondent  ▼.  BARTON  et  a!..  Appellants. 

(Supreme  Court,  General  Term,  Fourth  Department    December  9, 1899.) 

Action  by  the  Syracuse  Savings  Bank  against  Florence  A.  Barton  and  others. 

No  opinion.  Order  striking  out  answers  as  frivolous  reversed.  Judgment  re- 
versed, with  one  bill  of  costs  to  appellants,  to  be  paid  by  respondent  Other 
orders  appealed  from  vacated.  ^  t 
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(66  Htm,  630.) 

THOMPSON  et  ftl..  Respondents,  t.  THOMPSON  et  al..  Appellants. 

(Sapreme  Court,  General  Term,  Fourth  Departmeal.    December  9,  18891) 

Action  by  Charles  G.  Thompson  and  others  against  Susan  Y.  Thompson  ani 
others. 

No  opinion.  Order  reversed,  without  costs,  and  a  stay  of  proceedinjsfs  granted 
as  against  Richard  Slcinner  until  efforts  to  collect  a  Judgment  from  the  other 

garties  against  whom  it  is  rendered  shall  be  exhausted,  when  an  application  may 
e  made  at  special  term  for  leave  to  collect  of  ICichard  Sliinner  the  same,  or  any 
part  thereof  remaining  unpaid. 

(66  Hun,  630.) 

TBOBTSBS  OF  8KAN£ATELBS  VILLAGE.  Appellants,  ▼.  CITY  OF  SYBA- 

CUSE  et  al..  Respondents. 

(Supreme  Court,  General  Term.  Fourth  Department    December  9,  1809L) 

Action  by  the  trustees  of  Skaneateles  village  against  the  city  of  Syracuse  and 
others. 
No  opinion.    Order  affirmed,  with  $10  cosu  and  disbarsementSi 

(66  Hon,  680.) 

TURNBB,  Respondent,  ▼.  TURNBR,  Appellant 

(Supreme  Court,  General  Term,  Fourth  Department    December  9,  IML) 

Action  by  Phoebe  Turner  against  Orrin  Turner. 

No  opinion.  Judgment  and  order  reversed  on  the  sxceptions,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event 


(66  Hun,  690.) 

WALRATH,  Appellant,  t.  WEAVER.  Respondent 

(Supreme  Court,  General  Term.  Fourth  Department    December  0,  IflttL) 

Action  by  Nathan  Walrath  against  Addis  Weaver. 
No  opinion.    Judgment  affirmed,  with  costs. 

(66  Hun,  630.) 

WARNER.  Respondent  t.  NEW  YORE  CENT.  Af  H.  R.  R  CO.,  Appelknt 

(Supreme  Court,  General  Term,  Fourth  Department.    December  9.  189S.) 

Action  by  Samuel  E.  Warner  against  the  New  York  Central  &  Hudson  Bifvr 
Railroad  Company. 
No  opinion..   Judgment  and  order  affirmed,  with  costs. 


(66  Hun,  690.) 

WATSON,  Respondent  t.  OSWEGO  ST.  RY.  CO.,  Appellant 

(Supreme  Court,  General  Term,  Fourth  Department    December  9.  18911) 

Action  by  Rush  S.  Watson  against  the  Oswego  Street  Railway  Company. 

No  opinion.    Judgment  and  order  reversed,  and  new  trial  ordered,  with  ooa 
to  abide  the  event    Order  refusing  a  new  trial  on  the  ground  of  snrpriss  is- 
versed,  without  costs  to  either  party. 


(66  Hun,  630.) 

WILLIAMS,  Respondent  ▼.  WILLIAMS  el  sL,  AppeHanls. 

(Supreme  Court,  (jtoneral  Term,  Fourth  Department    December  9.  1999L) 

Action  by  Rosa  Williams  against  Uriah  Williams  and  Palmer  G.  Williams. 
No  opinion.    Judgment  and  order  affirmed,  with  coats. 
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WILDRICK,  Raepondent,  ▼.  KOORB  et  al.,  Appellants. 

(Supreme  Court,  General  Term,  Fourth  Department    December  9.  IBBSL') 

Action  by  £ugene  J.  Wildriek  against  John  Moore  and  others. 

Ho  opinion.  Judgment  and  order  reversed  on  the  exceptions,  and  a  new  trial 
ordered,  with  costs  to  abide  the  event.  Held:  (1)  That  the  evidence  as  to  the  de- 
fendants being  insured  against  loss  by  injuries  to  theil*  employes,  and  the  com- 
ments thereon  by  the  counsel  to  the  jury,  were  improoer;  (2)  the  eTldenca  do^ 
not  sustain  the  alleged  ground  of  n^ligence  submittea  to  the  jury. 

.      .        ,     .  (66  Hun,  680.) 

TEREES.  Raspondent.  v.  McFADDEN  et  al.,  Appellant^ 

.(Supreme  Court,  General  Term.  Fourth  Department.    December  9, 1699L)    • 

Action  by  Susan  B.  Yerkes  against  Charles  McFadden.  Sr.,  and  others. 
No  opinion.    Order  jAenying  motion  to  vacate  attachment  affirmed,  witk  f  10 
costs  and  disbursements. 

(66  Han,  680.) 

/      YSREES,  Respondent,  v.  McFADDSN  et  aL,  Appellafita 

.  (Snpreme  Courts  Ctoneral  Term,  Fourth  Department    Deteember  9. 1889L)   ' 

Action  by  Susan  B.  Terkes  against  Charles  McFadden,  Sr..  and  others. 
No  opinion.    Order  for  sale  of  attached  property  reversed,  with  $10  oost»  and 
disbursements. 

(60  Hun,  631.) 

ZBREES,  Respondent,  t.  McFADDEN  et  aL,  Appellants 

(Supreme  Court,  General  Term,  Fourth  Department,    December  9, 1809L)    ' 

Action  by  Susan  B.  Terkes  against  Charles  McFadden,  Sr..  and  others. 
No  opinion.    Order  of  special  term  reversed,  with  $10  costs  and  disbursements, . 
and  the  attachment  vacated  as  to  appellants  only. 


(66  HuD,  68.5.) 

ALEXANDER,' AppeHant,  ▼.  ROCHESTER  C1T7  Af  R  R.  CO..  Respondent 

(Supreme  Court,  General  Term,  Fifth  Department    January  18,  1898.) 

Action  by  Etta  L.  Alexander  against  the  Rochester  City  A  Brighton  Railroad 
Company. 

No  opinion.  Order  granting  a  new  trial  appealed  from  affirmed,  with  costs  to. 
abide  theovent 


(66  Hun,  686.) 

ALLEN  v.  ALLEN. 

(Supreme  Cowrt,  General  Term.  Fifth  Department    January  18, 1898.) 

Action  by  W.  (Heveland  Allen  against  Marcraret  G.  Allen  and  others. 

No  opinion.    Motion  to  modify  order  of  this  court  so  as  to  provide  for  com- 

Smsation  to  guardian  ad  litem  granted,  and  the  amount  fixed  at  9260,  besides 
sbursements  payable  out  of  the  estate. 

(66  Hun,  686.) 

ANGUISH,  Appellant,  T.  CRAFT,  Respondent 

(Supreme  Court,  General  Term.  Fifth  Department    Januaij  14  ISOlL) 

Action  by  Michael  W.  Anguish  against  Frederick  Craft 
No  opinion^    Judgment  and  orders  appealed  from  affirmed. 

LEWIS,  J.,  not  sitting.  ^  ^ 
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(06  HaD,  696.) 

In  re  BARTHOLICK'S  WILL. 

(Bnpreme  Court,  General  Term,  Fif^h  Department    Jannarj  18. 1898.) 

Proceeding  to  prove  the  will  of  George  A.  Bartbolick,  deceased. 
No  opinion.    Decree  of  the  surrogate  of  Monroe  county  appealed  fron  af- 
€rmed,  with  oosts  to  the  respondent  Kirley,  payable  out  of  the  estate. 

flAIGHT,  J.,  not  voting. 

(66  Hun,  6'i5.) 

CONNOLLY,  Respondent,  v.  BUFFALO.  R.  A  P.  R  CO.,  Appellant 

(Supreme  Court,  General  Term,  Fifth  Department    January  18.  1898.) 

Action  by  Frances  Connolly  against  the  Buffalo,  Rochester  &  Pittsburg  Rail- 
road Company. 
No  opinion.    Judgment  and  order  appealed  from  afl^rmed* 


(66  Hun,  685.) 
DIKE.  Respondent,  v.  LONG.  Appellant 

(Supreme  Court,  General  Term,  Fifth  Department    January  18,  188S.) 

Action  by  Frances  A.  Dike  against  William  Long,  survivor,  etc.    This  case 
was  heard  and  decided  with  Long  v.  Long,  21  N.  Y.  Bupp.  871. 
Judgment  reversed,  and  a  new  trial  granted,  with  costs  to  abide  the  event 


(66  Hun,  684.) 

ENSIGN,  Appellant  ▼.  JARVIS  et  aL,  Respondents. 

(Supreme  Court  General  Term.  Fifth  Department    January  18, 1898.) 

Action  by  Mary  Ensign,  individually,  and  as  administratrix,  etc.,  against  Na- 
thaniel Jarvis,  Jr.,  and  Cornelia  Hamilton,  as  administratrix,  eta 

No  opinion.  Judgment  appealed  from  affirmed,  on  opinion  of  DANIELS^  J., 
at  special  term. 

■I ■ 

(66  Hun,  636.) 

GROSSER,  Respondent  t.  CITY  OF  ROCHESTER  et  al..  Appellants. 

(Supreoie  Court,  General  Term,  Fifth  Department    January  18,  a898.) 

Action  by  Anna  Grosser  against  the  city  of  Rochester  and  another. 
No  opinion.    Judgment  appealed  from  affirmed,  with  costs,  on  authority  of  the 
decision  of  this  court  on  former  appeal.    Reported  60  Hun,  879, 16  N.  y.  fitapp. 

(66  Hun,  685.) 

HAHNEE.  Respondent,  v.  FREIDERICE,  Appellant 

(Supreme  Court  General  Term,  Fifth  Department    January  IQ,  1898. 

Action  by  Lena  Habnke,  by  guardian,  against  Adam  Freiderick, 
No  opinion.    Judgment  and  order  appealed  from  affirmed. 


(66  Hun,  685.) 
HANKINS,  Appellant  ▼.  NEW  YORK,  L.  E.  &  W.  R  CO.,  Defendant 
(Supreme  Court  General  Term,  Fifth  Department    January  18,  189Sl) 

Action  by  Edward  W.  Hankins  against  the  New  York,  Lake  Erie  A  Westers 
Railroad  Company. 

No  opinion.  Order  denying  plaintiff's  motion  for  a  new  trial  affirmed,  with 
•costs,  on  authority  of  the  decision  in  this  case  as  reported  in  56  fiun«  51, 8  N.  ¥• 
£upp.  272. 

LEWIS,  J.,  dissenting. 
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(fl6  Hun,  686.) 

LICK,  Respondent,  t.  TOWN  OF  MORAVIA.  Appellant 

(8apreme  Court,  General  Term,  Fifth  Department    January  18,  1808.) 

Action  by  Anna  £.  Lick  against  the  town  of  Moravia. 

No  opinion.  Court  declines  to  consider  this  appeal,  (submitted  without  argu- 
ment,) for  the  reason  that  the  papers  contained  in  the  appeal  book  are  not  certi- 
fied to  be  ''a  copy  of  the  papers  used  before  the  court  on  the  hearing  of  the  mo- 
tion," as  rerjuired  by  section  1853  of  the  Code  of  Civil  Procedure;  also  that  the 
case,  which  is  a  part  of  the  appeal  book,  was  not  procured  to  be  settled  and 
signed  by  the  Judge  before  whom  the  action  was  tr>ed.  as  required  by  sections 
Utf7  and  999  of  the  Code  of  Civil  Procedure  and  rule  85  of  general  rules  of  prac^ 
tice. 


(66  Hud,  635.) 

LONQ  ot  al.,  Appellants,  v.  LONG,  Respondent 

(Supreme  Court,  General  Term.  Fifth  Department    January  18,  1898.) 

Action  by  William  T.  Long  and  another  against  Bertha  Long. 

No  opinion.    Judgme^"   '  "'   ' '^ "    — '"*" 

James  C.  Smith,  referee. 


No  opinion,    judgment  appealed  from  affirmed,  with  costs*  on  opinion  of 


(66  Hun,  636.) 

In  re  McGORRAY'S  ESTATE. 

(Supreme  Court,  General  Term,  Fifth  Department    January  18.  1898.) 

Final  judicial  settlement  of  accounts  of  Bernard  McGorray,  executor  of  John 
M.  McGorray,  deceased. 
No  opinion.    Motion  to  modify  order  denied.    See  20  N.  T.  Supp.  866. 


(66  Hun,  636.) 

MEHEGAN,  Respondent,  v.  NEW  YORK  CENT.  &  H.  R  R  CO.,  Appellant 

(Supreme  Court,  General  Term,  Fifth  Department    January  18,  1898.) 

Action  by  Catherine  Mehegan  against  the  New  York  Central  &  Hudson  River 
Railroad  Company. 

No  opinion.  Motion  by  plaintiff  to  modify  order  of  this  court,  so  as  to  show 
that  the  judgment  and  order  appealed  from  were  reversed  on  question  of  law 
alone,  denied. 

(66  Hun,  636.) 
MORAVIA  NAT.  BANK,  Respondent  v.  GROTON  IRON  BRIDGE  CO., 

Appellant. 

(Supreme  Court  General  Term,  Fifth  Department    January  18, 1898.) 

Action  by  the  Moravia  National  Bank  against  the  Groton  Iron  Bridge  Company. 
No  opinion.    Order  appealed  from  affirmed,  with  $10  costs  and  disbursements. 


(66  Hun,  686.) 

NOBLE,  Respondent  v.  KNAPP,  Appellant 

(Supreme  Court  General  T^erm,  Fifth  Department    Januaiy  18, 1898.) 

Action  by  Frances  M.  Noble  against  Clark  D.  Knapp,  executor,  etc. 
No  opinion.    Judgment  and  order  appealed  from  affirmed,  with  costs. 

(66  Hun,  686.) 

ROBY,  Appellant  v.  REYNOLDS,  Respondent 

(Supreme  Court  General  Term,  Fifth  Department    January  18, 1898.) 

Action  by  Sidney  B.  Roby  against  Thomas  J.  Reynolds. 

No  opinion.    Defendant's  motion  for  a  reargument  or  for  leave  to  appeal  to 
oourt  of  appeals,  denied.    See  20  N.  Y.  Supp.  886.  ^-^  j 
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(66  Hun,  686.) 

ROCHBSTER  DISTILLING  CO.  ▼.  RAZEY. 

(fcipreme  Court,  General  Term.  Filth  Department.    January  IS.  ISOa.) 

Action  by  the  Rochester  DiBtiliing  Company  against  Asa  Razey. 
No  opinion.    Motion  for  a  rear<?iiment  denied.    Leave  to  appeal  to  coorl  of 
appeals  granted.    Bee  30  N.  Y.  bupp.  58:i 

l66  Hud,  686.) 

8ALT8MAJS.  Respondent,  r.  NEW  YORK,  L.  B.  A  W.  R  CO..  Appellant 

(Bopreme  Court.  General  Term.  Fifth  Department.    January  18,  1808.) 

Action  by  Lawrence  Saltaman  against  the  New  York,  Lake  Erie  A  Weatem 
Railroad  Company. 

No  opinion.  Motion  for  l^ave  to  appeal  to  the  court  of  appeals  denied.  Bee 
30  N.  Y.  Supp.  86t 

(66  Hnn,  685.) 

SHEPHERD,  Plaintiff.  ▼.  NORTHERN  CENT.  RY.  CO..  Defendant 

(Supreme  Court.  General  Term,  Fifth  Department    January  18, 1899L) 

Action  by  Charles  H.  Shepherd,  at  administrator,  etc..  against  the  Northan 
Central  Railway  Company. 

No  opinion.  Plaintiff's  motion  for  a  new  trial  denied,  with  costs,  and  Judip- 
ment  directed  foi  t^e  defendant  on  the  nonsuit 


(66  Hun,  686.) 
SMITH  T.  MOTT. 

(Supreme  Court,  General  Term.  Fifth  Department    January  18, 1888.) 

Action  by  Albert  G.  Smith  against  Charles  £.  Mott 

Ko  opinion.    Reargument  granted.    See  20  N.  Y.  Soppb  688. 


(66  Hud.  636.) 

STEIN  et  al..  Respondents,  v.  MAGGS  et  al.,  Appellanta. 

(Supreme  Court.  General  Term.  Fifth  Department    Jannary  18. 1806L) 

Action  by  Nathan  Stein  and  others  against  Frederick  Mai^gs  and  another. 
No  opinion.    Judgment  appealed  from  affirmed,  on  opinion  of  ADAMft  J.»  at 
special  term-  

(66  Hun,  686.) 

TORPY  et  al.,  Appellants,  ▼.  TORPY  et  al..  Reapondenta. 

(Supreme  Court.  General  Term,  Fifth  Department    January  18,  1896L) 

Action  by  Daniel  Torpy  and  another  against  Reuben  Torpy  and  othara. 
Ko  opinionu    Judgment  appealed  from  affirmed,  with  costs. 


(66  Hun,  683.) 

PEOPLE  ex  rel.  VAN  ALSTYNE.  Appellant  ▼.  DAVY,  Respondent 

(Supreme  Conrt.  General  Term.  Fifth  Department    January  18^  18081) 

Proceeding  on  the  relation  of  George  R.  Van  Alstyne  against  BorUm  H.  I>V9J^ 
as  sheriff  of  Monroe  oounty. 
No  opinion.    Order  appealed  from  affirmed,  with  costs. 

(66  Hun,  686.) 

WHITNEY  et  al.,  RespondenU.  v.  DAVIS  et  aL,  Appellanta. 

(Supreme  Court,  General  Term.  Fifth  Department    January  18.  1888L) 

Action  by  Edmund  C.  Whitney  and  another  against  Joseph  Davis  and  others. 
No  opinion.    Order  appealed  from  affirmed,  with  flO  costs  and  disborsenDsntab. 
HAIGHT,  J.,  not  sitting.  (^  r^r^n]^ 
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ANTHONY  et  aL.  Appella&ts,  t.  AMBRICAN  0LUG08B  CO.,  RMpondeot 

(Supreme  Court,  General  Term.  Fifth  Department.    April  18,  1808.) 
Action  by  Suaan  B;  Anthony  and  another  against  the  American  Glacoae  Oom- 

opinion.    Motion  to  amend  order  granted.    See  21  N.  Y.  Bupp.  0tt7. 


^55- 


BOLL  ▼.  STEAM-GAUGE  &  LANTERN  OO, 
(Bnpreme  Court,  General  Term,  Fifth  Department    April  18, 1888b) 

Action  by  George  BcAl.  adminietrator,  etc.,  against  the  Steam-Gauge  &  Lantern 
CompaBT. 

No  opinion.  Plaintiff's  motion  for  a  new  trial  denied,  with  costs,  and  Judg- 
ment ordered  for  the  defendant  on  the  nonsuit,  on  the  Mithority  of  ftoley  ▼. 
Same  Defendant,  181 N.  Y.  90.  29  N.  E.  Rep.  999. 


BtTBLL  et  aL,  Respondents.  ▼.  SICKLY,  Appellant 

(Supreme  Court,  General  Term,  Fifth  Department    April  18, 1896.) 

Action  by  George  C.  Buell  and  others  against  John  W.  Siclcly,  Jr. 

No  opinion.    Order  appealed  from  affirmed,  with  $10  costs  and  disbursements. 


CHARLES.  Respondent  v.  PRENTICE.  Appellant 
(Supreme  Court,  General  Term,  Fifth  Department    April  18,  1898.) 

Action  by  Herbert  H.  Charles  against  William  W.  Prentice,  brought  before  a 
justice  of  the  peace,  and  appealed  by  defendant  for  a  new  trial  to  the  county 
court. 

Argued  before  DWIGHT.  P.  J.,  and  LEWIS,  MACOMBER,  and  HAIGHT,  JJ. 

F.  W.  Brown,  for  appellant 
Elmer  E.  Charles,  for  respondent 

MACOMBER.  J.  The  action  Is  brought  to  recover  the  value  of  labor  per- 
formed and  materials  furnished  by  the  plaintiff  to  the  defendant  in  drilliug  a 
well  for  the  latter,  and  also  for  the  value  of  apump  sold  by  the  plaintiff  to  the 
defendant,  and  for  labor  in  setting  the  same.  The  defence  alleged,  as  part  of  the 
agreement  between  the  parties,  that  the  well  should  be  drilled  to  a  sufficient 
depth  to  obtain  plenty  of  good  and  wholesome  drinking  water  for  the  defend- 
ant's domestic  purposes,  and  for  such  uses  as  a  well  is  ordinarily  put  to  upon  a 
farm,  and  that  in  case  of  failure  thereof  the  plaintiff  was  to  have  nothing  for  his 
services,  or  for  the  materials  furnished  in  drilling  the  well.  Thence  follows  an 
averment  that  the  plaintiff  failed  to  fuUill  his  part  of  the  contract,  and  did  not 
drill  such  a  well  as  was  called  for  by  the  agreement  and  that  the  well  did  not 
produce  plenty  of  good  and  wholesome  drinking  water  for  the  defendant's  use. 
The  case  was  tried  before  the  county  judge  of  Wyoming  county  and  a  Jury,  and  all 
evidence  adducible  upon  the  questions  in  issue  appears  to  have  been  given.  The 
charge  of  the  learned  Jnd^e  stated  the  issues  between  the  parties  and  the  ques- 
tions for  the  jury  with  distinctness  and  precision,  and  every  question  that  was 
properly  cognizable  by  the  Jury  was  turned  over  to  them  for  their  decision.  No 
exception  was  made  to  anv  portion  of  his  charge,  and  no  request  by  either  party 
to  add  to  it  anything  whicn  the  learned  judge  had  failed  to  mention  to  the  Jury. 
It  was  therefore  purely  a  question  of  fact;  and  the  determination  of  the  Jury, 
which  was  in  favor  of  the  plaintiff  in  a  verdict  of  $145.20,  cannot  be  disturbed  by 
us  upon  this  appeal.  Some  exceptions  to  the  rejection  of  evidence  appear  in  the 
record,  but  they  are  wholly  without  merit,  and  are  worthy  of  no  comment 
Judgement  appealed  from  should  be  affirmed.  Judgment  of  county  court  of 
Wyoming  county  appealed  from  affirmed,  with  costs.    All  concur. 
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COLVIN,  Respondent,  t.  UNITED  STATES  MUT.   ACX3.   ASS'N  OP  KEW 
YORK  CITY,  AppeUant 

(Supreme  Court,  Qeneral  Term.  Fifth  Department    April  18,  1898.) 

Action  by  William  P.  Oolvin  against  the  United  States  Mutual  Accident  Aaso- 
*ationofNe    ''    '  ^' 

No  opinioi^      

21  N.  Y;  Supp.  784. 


elation  of  New  York  City. 
No  opinion.    Motion  for  leave  to  appeal  to  the  court  of  appeals  denied.    See 


CROTHERS  et  al..  Respondents,  v.  UNION  BREWING  CO.  et  al..  Appellants. 

(Supreme  Court.  General  Term,  Fifth  Department.    April  18,  1893.) 

Action  by  Oliver  Crothers  and  another  against  the  Union  Brewing  Company 
and  others. 
No  opinion.    Judgment  appealed  from  affirmed. 


DIKE  V.  LONG. 

(Supreme  Court,  General  Term,  Fifth  Department    April  18, 1898.) 

Action  by  Frances  A.  Dike  against  William  Long,  survivor. 

No  opinion.    Motion  for  reargument  denied.    See  22  N.  Y.  Supp.  1120;  i 


DYKE,  Respondent,  v.  SPARGUR  et  al.,  Appellants. 

(Supreme  Court,  General  Term.  Fifth  Department    April  18, 1898.) 

Action  by  Electa  A.  Dyke  against  William  Spargur  and  others. 
No  opinion.    Judgment  appealed  from  affirmed,  with  costs. 


EAST.  Appellant,  v.  CAYUGA  LAKE  ICE  LINE,  Respondent. 
(Supreme  Court,  General  Term,  Fifth  Department    April  18. 1898») 
No  opinion.    Motion  for  reargument  denied.    See  21  N.  Y.  Supp.  887. 


FORAN  V.  NEW  YORK  CENT.  &  a  R.  R.  CO. 
(Supreme  Court,  General  Term.  Fifth  Department    April  18, 1898.) 

Action  by  Richard  Foran  against  the  New  York  Central  &  Hudson  River 
Railroad  Company. 

No  opinion.  Motion  to  amend  memoranda  of  decision  denied.  See  19  N.  Y. 
Supp.  417;  81  N.  Y.  Supp.  478. 


<3IBBS.  Respondent,  v.  MERCHANTS'  &  FARMERS'  NAT.  BANK  OF 
DANSVILLE.  Appellant 

(Supreme  Court,  General  Term,  Fifth  Department    April  18, 1898.) 

Action  bv  Clara  Whiteman  Gibbs.  administratrix,  etc..  against  the  Merchants' 
A  Farmers  National  Bank  of  Dansville. 
No  opinion.    Order  appealed  from  affirmed,  with  flO  costs  and  disbursements. 


KRESS,  Respondent  v.  EAST  SIDE  SAY.  BANK,  Appellant 

(Supreme  Court,  General  Term,  Fifth  Department    April  18, 1891) 

Action  by  Joseph  Kress  against  the  East  Side  Savings  Bank, 
linion.     Mot*       *      '  .  -     -  .    - 

Supp.  652. 
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LONG  y.  LONG. 

(Supreme  Court  General  Term,  Fifth  Department    April  18.  1891t) 

Action  by  William  T.  Long  against  William  Long. 

No  opinion.    Motion  for  reargument  denied.    See  21  N.  T.  Sapp.  871. 


Mccormick.  Respondent  ▼.  Mccormick,  Appellant 

(Supreme  Coart,  General  Term,  Fifth  Department    April  18,  1898.) 

Action  by  Thomas  P.  McCormiclE  against  John  McCormick,  Jr..  impleaded,  etc 
No  opinion.    Leave  granted  to  defendant  to  make  and  serve  a  proposed  case 

and  exceptions  on  appeal  within  16  days,  on  payment  of  $10  costs  of  opposing 

thie  motion. 

McDonald,  Respondent  ▼•  NEW  YORK  CENT.  AH.  R.  R  CK>.,  Appellant 

(Supreme  Court  General  Term.  Fifth  Department    April  18, 1808.) 

Action  by  Bridget  McDonald,  administratrix,  etc.,  against  the  New  York  Cen- 
tral &  Hudson  River  Railroad  Company. 
No  opinion.    Motion  to  amend  order  granted.    See  18  N.  Y.  Supp.  609. 

ORDWAY.  Respondent  ▼.  VILLAGE  OF  CANISTEO,  Appellant 

(Supreme  Court  General  Term,  Fifth  Department    April  18. 1898.) 

Action  by  William  H.  Ordway  against  the  village  of  Canisteo. 
No  opinion.    Motion  for  reargument  or  for  leave  to  appeal  to  court  of  appeals 
denied.    See  21 N.  Y  Supp.  885. 

aaia^aaaa:— — — — 

BILLIARD,  Respondent  v.  MOTTVILLE  PAPER  CO.,  Limited,  Appellant 

(Supreme  Court.  General  Term.  Fifth  Department    April  18,  1898.) 

Action  by  Frank  Billiard  against  the  Mottville  Paper  Company,  Limited. 

No  opinion.    Order  appealed  from  affirmed,  with  flO  costs  and  disbursements. 

PEASE  et  al.,  Respondents,  v.  PEASE  et  al..  Appellants. 
(Supreme  Court.  General  Term,  Fifth  Department    April  18, 1898.) 

Action  by  Frank  P.  Pease  and  another  against  Anna  De  Etta  Pease  and  another* 
and  two  other  cases  of  same  bill. 

No  opinion.  Order  in  each  case  appealed  from  affirmed,  %ith  |10  costs  of  one 
case  and  disbursements  in  the  three  cases. 

SALISBURY  et  al.,  ReRpoudents,  v.  MOTT,  Appellant 

\  (Supreme  Court  General  Term,  Fifth  Department    April  18,  1898b) 

Action  by  John  B.  Salisbury  and  another  against  Georipe  Mott 
No  opinion.    Judgment  of  county  court  of  Ontario  county  appealed  from  af- 
firmed, with  costs. 

■  ■' 

SUPERINTENDENT  OF  POOR  OF  CATTARAUGUS  COUNTY  ▼.  SUPER- 
INTENDENT OF  POOR  OF  ERIE  COUNTY. 

(Supreme  Court  General  Term,  Fifth  Department    April  18. 1898.) 

Action  by  the  superintendent  of  the  poor  of  the  county  of  Cattaraugus  against 
the  superintendent  of  the  poor  of  the  county  of  Erie. 

No  opinion.  Motion  for  leave  to  appeal  to  the  court  of  appeals  granted.  Bee 
21 N.  Y.  Supp.  729. 
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In  16  WIL0O3?B  WILL. 
(Soprema  Ooart,  General  Term,  Fifth  Department    April  18,  18881) 

Proceeding  for  the  probate  of  the  last  will  and  testament  of  Samael  Wilooz, 
deceased. 

No  opinion.  Decree  of  the  surrogate  of  Monroe  county  admitting  the  will  to 
probate  affirmed,  with  costs  to  the  respondent,  payable  out  of  the  estate.  See  14 
K.  Y.  Bupp.  109;  20  K.  Y.  Sapp.  181. 

WILSON.  Appellant,  t.  NBW  YORK  CENT.  &  H.  R.  R.  CO,,  Respondent 
(8apr«me  Court,  Gtoneral  Term.  Fifth  Department    April  18, 1808L) 

Action  by  Belle  D.  Wilson,  as  administratrix,  etc.,  against  the  New  York  On- 
tral  &  Hudson  River  Railroad  Company. 

No  opinion.  Interlocutory  judgment  appealed  from  affirmed,  with  costs,  with 
leaye  to  the  plaintiff  to  amend  her  complaint  in  80  days,  on  payment  of  the 
costs  of  the  demurrer  and  of  this  appeal. 

ZARECE.  Respondent  ▼.  AMERICAN  BISCUIT  A  HAKUF'G  00.  et  aL. 

Appellaatfl. 

(Common  Pleas  of  New  York  City  and  Coanty.  General  Term.    June;  1888.) 

Action  by  Siegfried  L.  Zareck  against  the  American  Biaonit  A  Mamrfadnring 

Company  and  others. 
Argued  before  BISCHOFF  and  QIEGERICH,  JJ. 

W.  M.  Rosebault,  for  appellants. 

B.  Feucbtw anger,  for  respondent 

PER  CURIAM.  As  the  question  decided  depends  mainly  upon  the  degree  of 
credibility  which  the  Justice  below  saw  fit  to  attach  to  the  conflicting  statements 
of  the  ssTeral  witnesses,  and  as  we  perceiye  no  error  in  the  conclusions  diawn  by 
the  Justice  from  the  facts  as  found  by  him,  the  Judgment  appealed  from  should 
be  affirmed,  with  costs. 

BAINBS,  Respondent,  t.  DE  FOREST,  Appellant 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    Febmaiy  Hi, 

1898.) 

Appeal  from  Judgment  of  the  ninth  district  court 
Action  by  John  A.  Baines  against  Henry  De  Forest 

C.  H.  Preyer,  for  appellant 
H.  M.  Greene,  for  respondent 

No  opinion.  Judgment  reversed,  new  trial  ordered,  oosti  to  appeOant  to  abide 
the  event 

GOLDBERG,  Respondent,  ▼.  COHEN,  Appellant 

(Common  Pleas  of  New  York  City  and  County,  General  TaniL    Febmair  8i 

1898.) 
Appeal  from  fifth  district  court 
Action  by  Nathan  Goldberg  against  David  Cohen. 
J.  Levy,  for  appellant. 
I.  Levy,  for  respondent 

No  opinion.  Judgment  reversed,  new  trial  ordered,  oosts  to  appellant  to  abide 
Ihe  event 

BOUGUTON,  Reepondent,  v.  DAYIES,  AppeUant 

(Common  Pleas  of  New  York  City  and  Connty,  General  Term.    Fibnmy  8i 

1888.) 
Appeal  from  third  district  court 
Action  by  Edward  C.  Bough  ton,  Jr.,  against  Abraham  S.  Da  visa 
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B.  W.  Traital  for  appellant 

Sdward  C.  BoQffktton,  Jr..  in  pro.  per. 

Ko  opinion.    Appeal  dismissed  for  want  of  JnrisdioUon,  wlihonl  oosU. 


HULEOPT.  Respondeat,  ▼.  WEED,  Appellant 

(Common  Pleas  of  New  York  City  and  Connty,  General  Term.    FebnMry  9i, 

1898.) 
Appeal  from  fifth  district  court 
Action  by  Nathan  Hulkopt  against  Robert  M.  Weed. 
D.  Welch,  for  appellant 

J.  Levy,  for  respondent  *"  . 

No  opiAiMi.  Judgment  re>forsed,  aew  tiial  ordered,  costs  to  appellant'  t»  iMds 
the  event 

KERN,  Respondent  ▼.  KLEIN,  Appellant 

(Common  Fleas  of  New  York  City  and  County,  General  Term.     Fabniarr  M, 

1898.) 
Appeal  from  si^th  district  court 
Action  by  Katharine  Kern  a^lnst  Philiplne  KlellL 
A.  G.  Vanderpoe!,  for  appeTiant 
W.  H.  Geiger,  for  respondent 

No  opinion.  Judgment  rerersed,  new  trial  ordered,  costs  to  appelant  to  abide 
the  event 

LAMSON  OONSOL.  STORE^ERVICE  CO..  Appellant  ▼.  ROTHSCHILD,  Ro- 

spondent 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    February  d4, 

1898.) 

Appeal  from  sixth  district  court. 

Action  by  tke  Lamson  Consolidated  Store-BorTioo  OonsptBy  against  Adolph 
Rothschild. 

T.  H.  Friend,  for  appellant 

P.  C.  Talman,  for  respondent 

No  opinion.  Judgment  reversed,  new  trial  ordered,  oosts  to  appellant  to  abide 
the  event 


MILNOR.  Respondent  ▼.  WHITE,  Appellant 
(Common  Fleas  of  New  York  City  and  CounQr.  General  Term.    Fsbmaiy  %i. 


Appeal  from  third  district  court 

Action  by  M.  C.  Milnor  against  James  T.  White. 

O.  J.  Hochstadter.  for  appellant 

M.  C.  MUbot,  for  respondent 

No  opinion.    Judgment  affirmed,  with  costs. 


PARKER,  Respondent  v.  LIGHTBOURNB,  AppeOant 

(Common  Pleas  of  New  York  City  and  County,  Gtoneral  Term.    Febmaiy  8A 

1898.)  ' 

Appeal  from  eleventh  district  conrt 

Action  by  Walter  T.  Parker,  as  snrviviag  partner,  agaiiM  A.  Willis  Light- 
bourne. 
C.  C.  Ferris,  for  appellant 
Staples.  Smith  &  Tomlinson*  for  respondent 
No  opinion.    Judgment  affirmed,  with  costs. 
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ROSENBAUM,  Respondent,  t.  MOLLNBR.  Appellftnt 

(Ck>mmon  Pleas  of  New  York  City  and  County,  General  Term.    February  $i, 

1898.) 

Appeal  from  seventh  district  court. 

Action  by  David  Rosenbaum  against  Emma  Mollner. 

IL  B.  Blumenthal.  for  appellant. 

B.  Metz^er,  for  respondent. 

No  opinion.    Judgment  affirmed,  with  costs. 


McKEE  et  al..  Respondents,  v.  R0QER8,  Appellant 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    March  A,  1896L) 

Appeal  from  district  court 

Action  by  Moses  M.  McKee  and  another  against  James  Rogers  to  raoovar  oom- 
missions  as  brokers. 
Argued  before  BISCHOFF  and  PRTOR,  JJ. 

James  A.  Deering.  for  appellant 
A.  G.  N.  Vermilyea,  for  respondents. 

PER  CURIAM.  The  case  is  close,  and  not  free  from  doubt;  but  on  all  the  ev- 
idence, we  are  of  opinion  that  the  proof  was  insufficient  to  warrant  the  inference 
that  the  broker  procured  a  purchaser  ready  to  buy  on  the  terms  of  the  defend- 
ant's offer.    Judgment  reversed,  and  new  trial  ordered,  costs  to  abide  event 


RIEGER,  Respondent  v.  SWAN,  Appellant 

(Common  Pleas  of  New  York  City  and  County*  General  Term.    March  6»  1896L) 

Appeal  from  city  court,  general  term. 
Action  by  John  H.  Rieger  against  William  Swan. 
W.  F.  Severance,  for  appellant. 
Palmer  &  Boothlv,  for  respondent. 

No  opinion.    Judgment  reversed,  new  trial  ordered,  costs  to  appellsnt  lo  aUdt 
the  event    Bee  21  N.  Y.  Supp.  1087. 

SAMPLINSKY,  Respondent,  v.  PIERCE,  Appellant 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    March  6^  18Q8l> 

Appeal  from  fifth  district  court 

Action  by  Solomon  Samplinsky  against  Charles  B.  Pierce. 

C.  L.  Hafberstadt,  for  appellant. 

Max  Bayersdorf,  for  respondent 

No  opinion.    Judgment  affirmed  by  default,  with  costs. 

SANDERS,  Respondent,  v.  SEABROOE,  Appellant  (Atc  eases.) 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    March  6»  t8l8L) 

Appeal  from  seventh  district  court 

Action  by  Christian  Sanders  against  Thomas  (J.  Seabrook. 

N.  H.  Bijur,  for  appellant 

Frommc  Bros.,  for  respondent 

No  opinion.    Judgment  affirmed,  with  costs. 


TAUSSIG,  Respondent  v.  NEPPEL,  Appellant 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    Maxch6b  ISHl) 

Appeal  from  fourth  district  court 

Action  by  Theresa  Taussig  against  Jacques  D.  NeppeL 
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H.  Coleman,  for  appellant 

Max  Bayersdorf,  for  respondent. 

No  opinion.    Judgment  affirmed,  with  coatg. 

CARROLL,  Respondent,  v.  TUCKER,  Appellant 

(Common  Fleas  of  New  York  City  and  County,  General  Term.    March  8;  1896.) 

Action  by  David  M.  Carroll  against  Charles  Tucker. 
C.  P.  A  W.  Buckley,  for  appellant 
Ik  L.  Settel,  for  respondent 

No  opinion.  Motion  for  leave  to  appeal  to  court  of  appeals  denied.  See  21  N. 
y.  Bupp.  962. 

COCHRAN  COTTON-8EED  OIL  CO.,  Respondent,  ▼.  HAEBLBR  et  aL,  Ap- 
pellants. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    March  8,. 1828.) 

Action  by  the  Cochran  Cotton-Seed  Oil  Company  against  Theodore  Bi  Haeb- 
ler  and  others. 

M.  P.  Stafford,  for  appellants. 

Robert  B.  Honeyman,  for  respondent 

No  opinion.  Motion  for  leave  to  appeal  to  court  of  appeals  granted.  See  21i. 
N.  Y.  Supp.  946. 

DOMESTIC  SEWING-MACH.  CO.,  Appellant,  v.  BARRY,  Respondent 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    Mar«h  8,  1898.)  > 

Action  by  the  Domestic  Sewing-Machine  Company  against  Margaret  Barry* 
H.  B.  Einghorn.  for  appellant 
A.  J.  Griffin,  for  respondent. 

No  opinion.  Motion  for  reargument  denied,  with  $10  costs.  See  21  N.  Y. 
Bupp.  970.  * 

DUFFY  V.  DAWSON. 

EVANS  et  al.,  Appellants,  ▼.  DAWSON,  Respondent 

(Common  Pleas  of  New  Yqrk  City  and  County,  General  Term.    March  8, 1898.)* 

E.  A.  Woodruff,  for  appellants. 
Johnston  &  Johnston,  for  respondent. 

No  opinion.  Motion  for  reargument  or  for  leave  to  appeal  to  the  court  of  ap- 
peals denied,  with  |10  costs.    See  21  N.  Y.  Supp.  978. 

FISHER.  Respondent,  v.  MUNROB.  Appellant. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    March  8, 1898.)' 

Action  by  Jennie  Fisher  against  R.  B.  Munroe. 
W.  W.  Hoover,  for  appellant 
S.  Miller,  for  respondent 

No  opinion.  Motion  for  reargument  denied,  with  $10  costs.  See  21  N.  Y. 
Supp.  996. 

HAAS.  Respondent,  v.  ALTIERO.  Appellant 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    March  8, 1898.) 

Action  by  Frederick  Haas  against  Pietro  Altiero. 
Thornall.  Squire  &  Pierce,  for  appellant. 
Hayes  &  Greenbaum,  for  respondent 

No  opinion.  Motion  for  reargument  or  for  leave  to  appeal  to  court  of  appeala- 
denied,  with  tlO  cosU.    See  21  N.  Y.  Supp.  950. 


Digitized  by 


Google 


1130  NBW   YOEK  SUPPLEMENT  I  VOl.  22.  [C.  P.  N.Y. 

KUMMER.  Respondent,  t.  CHRISTOPHER  A  TENTH  ST.  R  CO..  Appellant. 
(Common  Pleas  of  New  York  City  and  County,  General  Term.    March  8,  1898.) 

Action  by  Charles  Kummer  against  the  Christopher  &  Tenth  Street  Railroad 
Company. 

Merrill  &  Rogers,  for  appellant 

J.  C.  Fraser,  for  respondent 

No  opinion.  Motion  for  reargument  denied,  with  $10  oosta.  See  21  N.  T. 
Supp.  941. 

LEE  et  al..  Appellants.  ▼.  CORN  et  al.,  Respondents. 

<Common  Pleas  of  New  York  City  and  County,  General  Term.    March  8^ 

Appeal  from  city  court,  general  term. 

Action  by  William  U.  Lee  and  others  ag«inst  Meyer  Com  and  othen. 

J.  B.  Marshall.. for  appellants. 

Powell  Wilcox,  for  respondents. 

No  opinion.    Order  affirmed,  with  ooeta.    See  81 N.  T.  Bupp.  1078. 


MESRITT,  Respondent  ▼.  GOOJORICH.  AppaUant 

tCommon  Pleas  of  New  York  City  and  County,  General  Term.    March  8^  1806L) 

Action  by  George  Merritt  fMrainst  Thomas  F.  Goodrich. 
Merrill  &  Rogers,  for  appellant 
Marshall  P.  BtafiFord,  for  respondent 

No  opinion.    Motion  for  leave  to  appeal  to  the  court  of  appeals  denied*  with 
f  10  costs.    See  21  N.  Y.  Supp.  949. 


M0R0W8KI.  Respondent,  v.  ROHRIG,  Appellant 
(Common  Pleas  of  New  York  City  and  County,  General  Term.    March  8. 1888.) 

Appeal  from  city  court,  general  term. 
Action  by  William  M.  Morowski  against  William  F.  Rohrig. 
Simon  Sultan,  for  appellant 

Gumbleton,  Flanagan  &  Hottenroth.  for  respondent 

No  opinion.    Judgment  reversed,  new  trial  ordered,  ooststo  appellant  to  abide 
the  event    See  21  N.  Y.  Supp.  1186. 


PEOPLE  ▼.  DEMAREST  et  at 
(Common  Pleas  of  New  York  City  and  County,  General  Term.    March  8. 1898.) 

Proceeding  agninst  William  T.  Demareat  and  another  on  a  forfeited  laeogni- 

zance. 
Delancy  Nicoll,  for  the  People. 
Rudd,  Hunt  &  Wilder,  for  defendants. 

grant 


No  opinion.    Motion  to  vacate  judgment,  entered  on  a  forfeited  Tecognuance, 
';ed. 


PEOPLE  V.  MA8UCCI  et  aL 
(Common  Pleas  of  New  York  City  and  Couni^,  General  Term.    March  8^  189&) 


Proceeding  against  Alfonso  Masucci  and  others  on  a  forfeited  recognizance. 
Delancy  Nicoll,  for  the  People. 
Henry  Merzbach,  for  defendants. 


Delancy  Nicoll,  for  the  People. 
Hem 
Noo 
gr»nte< 


No  opinion.    Motion  to  vacate  Judgment,  entered  on  a  forfeited  recognixaaosb 
^  id. 
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PEOPLB  ▼.  SCHABPFBR  ot  al. 

(Ck>mmon  Pleat  of  New  York  City  and  County,  General  Term.    March  8, 1808.) 

Proceeding  against  Charles  Schaeffer  and  another  on  a  forfeited  recognizance. 
Delancy  Nlcoll,  for  the  People. 
John  Steam,  for  defendants. 

No  opinion.    Motion  to  vacnte  Jodgment,  entered  on  a  forfeited  recognizance, 
granted. 

ROOME,  Respondent,  ▼.  JENNINGS,  Appellant 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    March  8, 1808.) 

Action  bj  William  P.  Roome  against  Frederick  C.  Jennings. 
Putney  i  Bishop,  for  appellant. 
Ferdinand  A.  Thomson,  for  respondent. 

No  opinion.    Motion  for  reargument  denied,  with  $10  costs.    Bee  81  N.  Y. 
Supp.  988. 

8PERRY  y.  HELLMAN. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    March  8. 1808.) 

Action  by  Howard  A  Sperry  against  Theodore  H.  Hellman. 
H.  A.  Sperry,  for  plaintiff. 
Seligman  &  Seligman,  for  defendant 

No  opinion.    Motion  for  reargument  or  leave  to  appeal  to  the  court  of  appeals 
denied,  with  $10  costt.    8M  81  N.  Y.  Supp.  1014 


SQUIRE  ▼.  SEN'IA  et  al. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    March  8, 1808.) 

Action  by  Newton  Squire  against  Benjamin  Sen  la  and  others. 
Mr.  I^eaman.  for  plaintiff. 
Eenneson.  Crain  &  Ailing,  for  defendants. 

No  opinion.    Motion  for  leave  to  go  to  court  of  appeals  granted.    See  81  N. 
Y.  Supp.  1087.  

STATE  BANE  OF  ROCK  VALLEY,  Respondent  ^  ANDREWS,  Appellant 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    March  8, 1808.) 

Action  by  the  State  Bank  of  Rock  Valley  against  Wallace  C  Andrews. 
J.  W.  Hawes,  for  appellant 
M.  P.  Stafford,  for  respondent 

No  opinion.    Motion  for  leave  to  appeal  to  conrt  of  appeabi  denied,  with  $10 
costs.    See  21  N.  Y.  Supp.  948. 

ZIVI,  Respondent  v.  EINSTEIN.  Appellant 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    March  8, 1808.) 

Action  by  Bernard  Zivi  against  Ellas  Einstein. 
Townsend.  Dyett  &  Einstein,  for  appellant 
James  Murphev,  for  respondent 

No  opinion.    Motion  for  reargument  denied,  with  $10  costs.    See  81  N.  Y. 
Supp.  688. 

BRADLEY  ft  CURRIER  CO.,  Limited,  Appellant,  v.  LALLY,  Reepondent 

(Common  Pleas  of  New  York  City  and  County.  General  Term.    March  17. 1808.) 

Appeal  from  city  court,  general  term. 

Action  by  the  Bradley  &  Currier  Company  against  Jamee  J.  Lally. 
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Geo.  F.  Alexander,  for  appellant 
Theo.  H.  Friend,  for  respondeiit. 
No  opinion.    Judgment  affirmed.    See  31  N.  Y.  Sapp.  1041 

BARKER.  Appellant,  ▼.  CENTRAL  PARK.  N.  ft  E.  R  R.  CO.,  Respondent. 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    March  17, 1806L) 

Appeal  from  trial  term. 

Action  by  Benjamin  Barker  against  the  Central  Park,  North  ft  Bast  River 
Railroad  Company. 
No  opinion.    Judgment  affirmed. 

COLLINS  et  al.,  RespondenU,  ▼.  NORTH  SIDE  PUB.  CO.,  AppeUant 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    March  17, 1806L) 

Appeal  from  city  court,  general  term. 

Action  by  W.  Newton  Collins  and  another  against  the  North  Side  Publishing 
Company, 

-Tiir 


William  G.  McCrea,  for  appellant 

Douglass  ft  Minton,  for  respondents. 

No  opinion.    Order  affirmed.    See  20  N.  Y.  Supp.  B9SL 


PREBLE,  Respondent,  t.  FRANKLIN,  Appellant 

(Common  Pleas  of  New  York  City  and  County,  General  TeroL    March  17. 18ML) 

Appeal  from  special  term. 

Action  by  John  Q.  Preble  against  William  M.  Franklin. 

Franklin  Bien,  for  appellant. 

Campbell,  Hotcbkiss  &  Reiley,  for  respondent 

No  opinion.    Order  affirmed,  with  costs. 

PULFER,  Appellant,  y.  MAHLER,  Respondent 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    March  17, 18N.) 

Appeal  from  city  court,  general  term. 

Action  by  Bertha  Pulfer  against  Michael  Mahler. 

Max  Moses,  for  appellant 

H.  P  Marston.  for  respondent 

No  opinion.    Judgment  affirmed. 

8TREPP0N,  Respondent  ▼.  LEONARD,  Appellant 

(Common  Pleas  of  New  York  City  and  (bounty.  General  Term.   March  17, 18BIL) 

Appeal  from  city  court,  general  term. 

Action  by  Pasquale  Streppon  against  William  F.  Leonard. 

James  Kearny,  for  appellant 

UUo  ft  Reubsamen.  for  respondent 

No  opinion.    Judgment  affirmed. 

TOWNSEND  et  al..  Appellants.  ▼.  HOTCHKISS.  Respondent 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    March  18, 18ML) 

Appeal  from  trial  term. 

Action  by  William  A.  Townsend  and  another  against  Philo  P.  Hotchkisa. 

R.  W.  Newhall.  for  appellants. 

Woodward  &  Mayer,  for  respondent 

No  opinion.    Judgment  affirmed,  with  costs. 
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CHRIST,  Respondent.  ▼.  CHETWOOD.  Appelant 

(Common  Pleas  of  New  York  City  and  Connty,  General  Term.    April  8, 1808.) 

Appeal  from  city  court,  general  term. 

Argued  before  DALY,  C.  J.,  and  BISCHOFF  and  PRYOR,  JJ. 

John  Q.  Ritter,  (Jesse  K.  Furlong,  of  counsel,)  for  appellant 
Herman  G.  Loew,  (F.  P.  Trautmann,  of  counsel,)  for  respondent 

PER  CURIAM.  The  case  was  well  decided  by  the  court  below»  and  nothing 
need  be  add^d  to  the  argument  at  general  term.  Judgment  affirmed,  on  opinion 
of  VAN  WYCK,  J.,  (20  N.  Y.  Supp.  841,)  with  costs. 


CAPEL  et  al.,  Respondents,  v.  LYON  et  iL,  Appellant!. 

(Ck)mmon  Pleas  of  New  York  City  and  County,  General  Term.    April  10, 1888.) 

Action  by  Henry  A.  Capel  and  another  against  Jeremiah  C.  Lyon  and  another. 
C.  E.  Souther,  for  appellants. 
B.  Lewinson,  for  respondents. 

No  opinion.    Motion  for  reargument  denied,  with  $10  costs.    See  88  N.  Y. 
Supp.  878. 

DUFFY  ▼.  DAWSON. 

EVANS  et  al..  Appellants,  ▼.  SAME,  Respondent 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    April  10,  1888.) 

A.  K  Woodruff,  for  appellants. 
Johnston  &  Johnston,  for  respondent 

No  opinion.    Motion  for  reargument  denied,  with  $10  costs.    See  81  N.  Y. 
Supp.  978;  22  N.  Y.  Supp.  1129.  mem. 


ELEE.  Appellant.  ▼.  GRANT,  Sheriff,  Respondent 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    April  10, 1888.) 

Action  by  Jacob  Elee  against  Hugh  J.  Grant,  as  sheriff. 

Sampter  &  Bloomfleld,  tor  appellant 

Cockran  &  Clark,  for  respondent. 

No  opinion.    Motion  for  reargument  granted.    See  81  N.  Y.  Supp.  1010. 


In  re  LAWYERS'  SURETY  CO.  OF  NEW  YORK. 
(Common  Pleas  of  New  York  City  and  County,  General  Term.    April  10,  1898.) 

Application  by  the  Lawyers'  Surety  Company  of  New  York  for  an  order  re- 
specting the  approval  of  bonds  and  undertakings  guarantied  or  executed  by  said 
company. 

Norwood  &  Coggeshall,  for  petitioners. 

No  opinion.  Petition  authorizing  the  approval  of  bonds  of  the  Lawyers' 
Surety  Company.    Motion  granted. 

MOROWSEY  et  aL,  Respondents,  ▼.  ROHRIG,  Appellant 

(Common  Pleas  of  New  York  City  and  County,  General  Term.    April  10, 1898.) 

Action  by  William  Morowsky  against  William  F.  Rohrig. 
Simon  Sultan,  for  appellant. 

Gumbleton,  Flanagan  &  Hottenroth.  for  respondents. 

No  opinion.  Motion  for  reargument  granted.  See  21  N.  Y.  Supp.  1186;  88  N. 
Y.  Supp.  1180,  mem. 
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PBTBRS,  Respondent.  ▼.  STUART,  Appellant 

(Common  Pleie  of  New  York  City  and  County,  General  Term.    April  10. 1808^) 

Action  by  Catharine  A.  Peters  against  Sidney  H.  Stuart,  as  administrator. 
Theo.  N.  Melvin.  for  appellant 
Seaman  Miller,  for  respondent 

No  opinion.  Motion  for  reargument  denied,  with  $10  costs.  See  21  N.  Y. 
Supp.  0U8. 

THOMAS  ROBERTS  STEYBNSOK  CO.,  Respondent  ▼.  ALDRICH  et  iL,  Ap- 
pellant!. 

(Superior  Court  of  New  York  City.  General  Term.    March  6, 188S.) 

Action  by  the  Thomai  R6berts  Steyenson  Company  against  Spencer  AldrkA 
and  others. 
Argued  before  SEDGWICK,  0.  J.,  and  DUGRO  and  GILDERSLESYB,  JJ. 

Spencer  Aldrieh.  for  appellants. 
Phillips  &  Avery,  for  respondent 

PER  CURIAM.  A  careful  examination  of  the  case  discloses  no  error  requiring 
reversal.  There  was  no  lien  'or  incumbrance,  other  than  the  mortgages  referred 
to  in  the  agreement  of  June,  1891.  upon  the  premises  in  question  at  the  time  the 
buildings  were  substantially  finished.  The  taxes  became  a  lien  at  a  time  subse- 
quent to  the  completion.  True,  they  were  so  prior  to  the  receipt  of  Owens' 
certificate,  but  the  agreement  read  **  that  none  of  the  above  advances  shall  be 
made  if,  when  such  advance  becomes  due,  according  to  the  terms  of  this  con- 
tract as  above  specified,  there  shall  be  any  Hen, "  etc. ;  and  the  terms  referred  to 
as  above  specified  made  no  reference  to  the  time  of  the  receipt  of  the  certificate, 
but  read  that  the  payment  should  be  "when  the  said  five  buildings  are  In  all 
other  respeots  completely  finished."  The  referee  has  found  upon  conflicting 
evidence  that  the  buildings  were  substantially  completed  November  1,  1801,  and 
of  this  the  appellant  complains.  Upon  the  whole  case,  we  are  disinclined  to 
disturb  the  finding,  though  the  question  with  respect  to  it  is  one  not  free  from 
doubt.    Judgment  affirmed,  with  costs. 

PEOPLE  ex  rel.  COYLE,  Relator,  v.  MARTIN  et  at.  Police  GommissioDers, 

Respondents. 

(Superior  Court  of  New  York  City,  General  Term.    May  1,  1898.) 


Certiorari  by  John  S.  Coyle  against  James  J.  Martin  and  others,  police 
missioners.  to  review  the  judgment  of  the  police  board  of  New  York  city  dis- 
missing relator  from  the  police  force.    Writ  dismissed. 

Argued  before  SEDGWICK,  0.  J.,  and  FREEDMAN  and  McADAM,  JJ. 

Wm.  H.  Clark,  for  relator. 
L.  J.  Grant,  for  respondents. 

PER  CURIAM.    The  judgment  should  be  affirmed,  and  the  writ  dismissed, 
with  $00  costs  and  disbursements  to  the  respondents. 


SIMERMAN,  Respondent,  ▼.  SICKLES,  Sheriff,  Appellant 
(Superior  Court  of  New  York  City,  General  Term.    May  1,  1808.) 

Appeal  from  jury  term. 

Action  by  Joseph  Simerman  against  D)Biniel  E.  Sickles,  as  sheriff,  for  the  wroBf- 
ful  detention  of  certain  tobacco.  From  a  judgment  for  plaintiff  entered  on  a 
verdict,  and  from  an  order  denying  a  motion  for  a  new  trial,  defendant  appeals. 
Affirmed. 

Argued  before  SEDGWICK,  C.  J.,  and  FREEDMAN,  J. 

Hays  A  Greenbaum,  (Emanuel  J.  Mejrers,  of  counsel,)  for  appellant 
Jacob  Manheim,  for  respondent 


Digitized  by 


Google 


CityCt.N.Y.  MEMORANDUM    DIVISIONS.  1135- 

PER  CURIAM.    The  exceptions  ar$:aed  apon  the  appeal  relate  to  the  charge 
and  refusal  to  charge.    They  are  all  fully  met  by  considering  them  In  connection  . 
'With  the  whole  of  tne  charge.    Then  there  appears  to  have  been  no  error.    Judg- 
ment and  order  a&med,  with  costs. 


PEOPLE  ex  rel.  KELLY,  Relator,  v.  MARftN  et  al.,  Police  Commissioners^ 

Respondents. 

(Saperlor  Court  of  New  York  City,  General  Term.    May  1, 1898.) 

Certiorari  by  William  Eellv  to  review  the  Judgment  of  James  J.  Martin  and 
others,  constituting  the  board  of  police  of  the  city  of  New  York,  dismissing  re- 
lator from  the  police  force. 

Argued  before  SEDGWICK,  a  J.,  and  FREEDMAN  and  McADAM,  JJ. 

Wbl  H.  Clark,  for  relator. 
L.  J.  Grant,  for  respondents. 

PER  CURIAM.  The  judgment  should  be  affirmed,  and  the  writ  diimlated^ 
with  $00  costs  and  disbursements  to  the  respondents. 

aMisc.Bep.61A.) 

DUFFY,  Respondent,  v.  ARCHER  et  aL,  Appellants. 
(City  Court  ot  New  York.  General  Term.    December  82.  1809L) 

Appeal  from  trial  term. 

Action  by  Philip  Duffy  against  Joseph  Archer  and  another  to  recover  a  bal- 
ance due  on  a  contract.  There  was  a  Judgment  in  plaintiff's  favor,  and  defend- 
ants  appeal.    Affirmed. 

Argued  before  EHRLICH.  C.  J.,  and  FITZSIMONS  and  NEWBURGER,  JJ. 
Thornton,  Earl  &  Kiendls.  for  appellants. 
Charles  De  Hart  Brower,  for  respondent. 

NEWBURGER,  J.  This  action  was  brought  to  recover  a  balance  due  upon  a 
contract  to  excavate  rock  upon  certain  premises  in  this  city.  The  answer  ad- 
mitted the  contract,  but  denied  that  the  plaintiff  had  excavated  the  number  of 
yards  claimed  in  the  complaint.  A  careful  examination  of  the  appeal  book  fails- 
to  disclose  any  error  on  the  part  of  the  trial  justice  in  the  admission  or  exclusion 
of  testimony,  and.  as  there  are  no  questions  raised  by  the  learned  counsel  for  th» 
appellants,  the  judgment  must  be  affirmed,  with  costs. 


KATZ  et  al.,  Appellants,  v.  ATFIELD,  Respondent 

(City  Court  of  New  York,  General  Term.    March  17,  1808.) 

Action  by  Bernard  Katz  and  another  against  Catharine  Atfield,  as  administra- 
trix. 
Argued  before  EHRLICH,  C.  J.,  and  FITZSIMONS,  J. 

Henry  Daily,  Jr.,  for  appellants 
John  McGuin,  for  respondent 

FITZSIMONS,  J.  The  order  of  the  general  term  of  this  conrt,  dated  Novem- 
ber, 1802.  required  the  payment  by  the  appellants  herein  of  $30,  costs  imposed  by 
the  order  of  Justice  McCarthy,  as  well  as  all  other  motion  costs  imposed  at  any 
time  by  the  court  against  said  appellants,  and  unpaid  at  the  time  of  the  makins 
of  the  said  general  term  order.  Whatever  the  amount  of  said  costs  were,  appel- 
lants were  bound  to  know,  and  respondent  herein  was  not  required  to  tax  the  same 
by  the  clerk  of  this  court  The  appellants'  failure  to  pay  such  costs  entitled  the^ 
special  term  justice  to  make  the  order  appealed  from,  whenever  it  appeared  to 
his  satisfaction  that  the  conditions  and  requirements  of  said  general  term  order 
were  not  complied  with.  The  appeal  papers  show  that  the  appellants  herein 
failed  to  comply  with  said  general  term  order,  and  therefore  the  order  appealed 
from  was  rightly  made,  and  must  be  affirmed,  with  costs.  See  17  N.  Y.  Supp. 
447;  aON.  l^bupp.  892.  Digitized  by  GoOgle 
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McGEE,  Respondent,  ▼.  CITT  OF  BROOKLYN,  Appellant 

(City  Conrt  of  Brooklyn.  General  Term.    March  27,  1883.) 

Action  by  William  McGee  affainst  the  city  of  Broolclyn  to  recover  the  anumnt 
'Of  an  award  made  for  land  taken  for  a  public  street 

Almet  F.  Jenks,  for  appellant 
Frank  N.  O'Brien,  for  respondent 

PER  CURIAM.  This  is  one  of  the  many  cases  that  have  arisen  under  what  is 
-commonly  known  as  the  *' North  Second  Street  Widening  Act,"  and  is  bronfcht  to 
recover  the  amount  of  an  award  made  for  land  taken  under  said  act  The  act  in 
question  was  passed  April  19,  1871,  and  the  land  was  taken  by  force  of  the  act 
At  that  time  one  Charles  R.  Schultz  was  the  owner  of  the  lot,  a  portion  of  which 
was  taken.  On  January  10,  1874,  he  conveyed  the  same  to  one  Caroline  & 
■Schwartz,  and  she,  on  March  20,  1876.  conveyed  said  premises  to  Sarah  F.  Mann. 
The  report  of  the  commissioners  of  estimate  appointed  under  said  act  was  con- 
firmed November  9, 1876,  and  by  their  report  they  made  an  award  of  $1,600  to 
the  said  Caroline  S.  Schwartz,  for  so  much  of  the  lot  so  as  aforesaid  conveyed  as 
was  taken  for  said  widening.  Under  certain  mesne  conveyances,  with  full  cov- 
-enants  of  warranty,  the  whole  of  said  lot,  including  in  the  description  thereof  the 
strip  so  taken,  was  conveyed  to  the  plaintiff,  who  brings  this  action  to  recover 
the  amount  of  said  award.  Plaintiff  had  judgment  below,  and  defendant  ap- 
peals. The  cases  of  Engelhardt  v.  Citv  of  Brooklyn,  21  N.  T.  Supp.  777.  and 
Delap  V.  Same,  22  N.  Y.  Supp.  179,  (decided  at  the  March  general  term,)  involved 
substantially  the  same  points  as  are  raised  in  this  case,  and  we  there  expressed 
•our  views  as  to  the  questions  arising  here.  For  the  reasons  stated  in  our  opin- 
ions in  those  cases,  the  Judgment  herein,  appealed  from  must  be  afllrmed.  with 
•costs. 


(8  Mlso.  Rep.  29.) 

HUGHES,  Respondent,  v.  NEW  YORE  CENT,  ft  H.  R  R.  CO.,  Appellant 
(Superior  Court  of  Buffalo.  General  Term.     December,  1892.) 

Appeal  from  trial  term. 

Action  by  John  Hughes  against  the  New  York  Central  &  Hudson  River  Rail- 
road Company  for  personal  injuries,  resulting  from  defendant's  negligence. 
From  a  Judgment  entered  on  a  verdict  in  favor  of  plaintiff,  and  from  an  order 
denying  a  motion  for  new  trial,  defendant  appeals.    Affirmed. 

Argued  before  TITUS,  C.  J.,  and  WHITE,  J. 

James  F.  Gluck.  for  appellant. 
John  Cunneen,  for  respondent. 

WHITE,  J.  The  facts  in  this  case  are  substantially  the  same  as  those  in  the 
case  of  Moore  v.  Same  Defendant.  21  N.  Y.  Supp.  496,  the  plaintiff  having  been 
injured  by  the  same  accident;  and  it  is  agreed  by  the  parties  that  the  decidon  in 
that  case  shall  govern  this  one,  and  so  tne  judgment  and  order  appealed  from 
should  be  affirmed,  with  costs. 
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ABATEMENT  AND  BEVIVAL. 

When  action  unaffected  by  death  of  party,  see 
"Judgment,"  6. 

Effect  of  criminal  proseoation. 

1.  The  fact  that  a  person  has  been  prose- 
ruted  criminally  for  selling  liquor  without  li- 
cense will  not  bar  a  civil  action  under  the  ex- 
cise law  to  recover  the  penalties  for  such  unlaw- 
ful sales.— Austin  v.  Carswell,  (Sup.)  22  N.  Y. 
S.  47a 

Another  action  pending. 

2.  In  an  action  on  a  contract,  it  is  no  de- 
fense that  defendant  has  another  suit  pending 
ajminst  plaintiff  on  another  <^on tract,  and  that 
plaintiff  can  there  interpose  his  present  cause 
of  action  as  a  counterclaim,  since  Code  Civil 
Proc.  §  507,  permits,  but  does  not  command, 
the  interposition  of  counterclaims.— ^John  Doug- 
las Co.  v.  Moler,  (City  Ct.  N.  Y.)  22  N.  Y.  S. 
\047p. 

S.  A  plea  of  another  action  pending  is  not 
sastnined  by  proof  of  the  existence  of  another 
aotion  begun  on  the  same  day  as  the  one  in 
which  the  plea  is  filed,  since  the  law  does  not 
regard  fractions  of  a  day.— Middlebrook  ▼. 
Travis,  (Sup.)  22  N.  Y.  S.  672. 
Higlit  of  executor  to  continue  action — 
Imposing  conditions. 

4.  Where  a  cause  of  action  has  survived 

Elaiutiff's  death,  and  no  reasons  are  shown  why 
er  executor  should  not  be  allowed  to  continue 
the  action,  a  condition  for  his  doing  so,  other 
than  giving  security  for  costs,  should  not  be 
imposed.— Collins  v.  Jewell,  (Super.  N.  Y.)  22 
N.^.  S.  7ia 

Acceptance. 

Of  orders,  sec  "Orders. " 

Accounting. 


Between  partners,  see  ''Partnership, 
By   executors,  see  **  Executors  and 

tors, "  6-25. 
By  trustee,  see  ''Trusts,  **  7-0. 


»l-8. 
AdmlniBtra- 


ACCOUNT  STATED. 

Impeachment  for  firaud  or  mistake. 

1.  Where  the  evidence  shows  that  an  ac- 
count stated  is  fraudulent,  it  may  be  inquired 
into,  though  not  surcharged  or  falsified  in  the 
pleading  of  the  party  questioning  it.— Liscomb 
Y.  Agate,  (Sup.)  22  N.  Y.  S.  126. 

Failure  to  plead. 

2.  Where  plaintiff  sues  for  wages  unpaid 
and  money  expended,  and  defendants,  in  their 
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answer,  set  up  a  counterclaim  for  mon<y» 
wrongfully  withheld,  and  plaintiff  replies  ky  m 
general  denial,  and  does  not  plead  a  settlement 
or  account  stated,  and  no  objection  is  take»  on* 
the  trial  to  evidence  offered  by  defendants  t»> 
show  that  an  item  charged  in  an  account  there- 
tofore rendered  by  plaintiff  as  paid  orer  for 
rents  received  in  April  was  received  for  rent» 
previous  to  that  time,  such  objection  is  deeme<9 
waived,  and  it  cannot  be  insisted  on  appeal  that 
the  item  was  a  part  of  an  account  stated,  andl 
could  not  be  questioned,  unless  surcharged  o«' 
falsified  by  proper  averments  in  the  answer. — 
Liscomb  V.  Agate,  (Sup.)  22  N.  Y.  S.  126. 

Acknowledgment. 

Of  debt,  see  "Limitation  of  Actions, **  8. 


ACTION. 

See.  also,  ** Abatement  and  Revival;"  "EUectioB 
of  Remedies;"  "Liwiitation  of  Actions;"  "Par- 
ties;"  "Pleading;"  "Practice  in  avU  Cases."" 

Bv  assignee,  see  "Assignment,  "8. 

By  wife,  see  "Husband  and  Wife, "  7. 

For  breach  of  covenant,  see  "Covenants,  "8,  4. 

For  negligence,  see  "Municipal  Corporations^ " 26. 

For  price,  see  "Sale, "  5-11. 

For  rent,  see  "Landlord  and  Tenant, "  4--8. 

For  services,  see  "Master  and  Servanti "  1-&. 

On  contracts,  see  "Contracts, "  8,  9. 

On  marine  policy,  see  "Marine  Insurance, ''8. 

On  notes,  see  "Iiegotiable  Instruments, "  17-29. 

Particular  actions,  see  "Assumpsit;"  "Attache 
ment;"  "Deceit;"  "Divorce;"  "Ejeetment;"^ 
"Libel  and  Slander;"  "Malicious  Prosecution ;•- 
"Malpractice;"  "Partition;"  "Quieting  Titie;*^ 
"Replevin;"  "Trespass;"  "Trover  and  Convei^ 
slon. " 

Form  of  action. 

1.  A  complaint  alleged  that  defendants 
took  possession  of  "said  house  and  premises,, 
including  the  goods,  wares,  and  merchandise^ 
[chandeliers]  of  said  plaintiff  therein;  that 
plaintiff  •  •  •  demanded  the  return  of  sai^ 
goods,  *  *  *  or  that  defendant  pay  plaintifF 
therefor;  that  defendant  refused  to  either  te-~ 
turn  said  goods  to  plaintiff,  or  pay  for  the  same^. 
but"  attached  electric  wires  and  burners  there- 
to; and  "that  thereby  defendant  converted  saidt- 
goods  •  •  •  to  his  own  use,  and  has  be- 
come and  is  liable  to  pay  said  plaintiff  there- 
for;" and  the  prayer  was  for  the  value  of  the 
goods,  and  labor  in  hanging  the  same.  Held^. 
that  the  complaint  was  on  contract,  and  not' 
in  trover.'Gentral  Gas  &  Electric  Mxture  Cowl 
V.  Sheridan,  (City  Ct.  Biook.)  22.N.  i.  S.  76. 
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Mifljoinder  of  causes  of  action  —  Elec- 
tion of  remedies. 
3.  Where  a  complaint  charges  the  owner 
and  the  tenant  of  premises  with  maintaining  a 
nuisance  by  constmcting  a  cellar  door  so  as  to 
encroach  on  the  sidewalk,  without  guarding  the 
entrance  when  open,  the  proper  course  for  a 
codefendant  joined  with  them,  charged  with 
having  been  guilty  of  negligence  in  leaying  the 
door  open  on  delivering  goods  to  the  tenant, 
and  with  having  otherwise  obstructed  the  side^ 
walk,  is  to  compel  plaintiff  to  elect  between  the 
causes  of  action,  and  not  to  move  to  dismiss 
the  complaint  for  insufficiency  as  to  him. — 
Tuomey  v.  O'Reilly,  Skelly  &  Fogarty  Co., 
(Com.  PI.  N.  Y.)  22  N.  Y.  S.  930. 

Adjoining  Landowners. 

See  "Party  WaUs. » 

Administration. 

See  ** Executors  and  Administrators." 

Admiralty. 

See  "Demurrage ; "  "  Shipping. " 

ADOPTION. 

Taking  child  f^om  adoptive  parents  — 
Jurisdiction  of  supreme  court. 

Laws  18S4,  c.  438,  i  12,  which  provides 
for  an  application  to  the  surrogate's  court  for 
a  rescission  of  an  agreement  or  adoption,  does 
not  deprive  the  supreme  court  of  jurisdiction  to 
take  a  child  from  its  adoptive  parents  by  ha- 
beas corpus,  on  proper  showing.  —  People  v. 
Paschal,  (Sup.)  22  N.  Y.  S.  881. 

ADTTLTERATION. 

Of  milk — Action  for  penalty. 

In  an  action  to  recoTer  the  penalty  for 
selling  adulterated  milk,  brought  under  Laws 
1885,  c.  183,  which  declares  that,  if  the  milk 
contains  less  than  a  given  per  centum  of  solids, 
'it  shall  be  declared  adulterated,"  the  analysis 
of  the  milk  sold  by  defendant  showed  that  it 
contained  less  than  the  prescribed  quantity  of 
solids.  Hrldf  that  defendant  was  properly  al- 
lowed to  show  that  the  milk  had  not  been  wa- 
tered or  skimmed,  or  in  any  way  tampered  with, 
but  that  it  had  stood  in  the  can  overnight,  so 
that  the  solids  had  separated  from  the  fluids, 
and  that  the  sample  analyzed  was  not  a  fair 
one,  having  been  drawn  from  the  lower  nart  of 
the  can.— People  t.  Hodnett,  (Sup.)  22  N.  Y.  S. 

Adverse  Possession. 

Of  right  of  way,  see  **  Easements.  ** 

Affidavit. 

For  arrest,  see  "Arrest, "  1. 

For  attachment,  see  "  Attachment, "  5-IOl 

In  mandamus,  see  "Mandamus, "  8,  4. 


Agency. 

See  "Principal  and  Agent. » 

AloolLOlic  Iiiquor& 

See  "Intoxicating  Liquors. " 

Alimony. 

See  "Divorce,  "7-12. 

Amendment. 

Of  attachment,  see  "Attachment, "  18. 
Of  pleadings,  see  "Pleading,  ^  16-18. 
Of  statute,  seo  <^SUtutes.  ^ 

ANTMATiS. 

Injuries  Inflioted  by  vlcioas  animaL 

In  an  action  for  personal  injnries  in- 
flicted by  a  vicious  bull,  the  evidence  showed 
that  plaintiffs  employer  had  taken  defendant's 
farm  to  work  on  shares.  The  contract  pro- 
vided that  defendant  should  leave  some  oows 
and  a  bull  on  the  farm.  The  bail  was  not 
leased  to  plaintiffs  employer,  but  was  in  his 
possession  as  bailee.  The  bull  became  dan- 
gerous, and  defendant  was  notified  of  the  fact, 
but  he  refused  to  have  the  animal  shut  up, 
and  declined  to  take  care  of  it.  HM^  that  de- 
fendant was  liable  as  owner  of  the  bulL  At- 
water  v.  Lowe,  39  Hun,  150,  and  Van  Slyck 
V.  Snell,  6  Lans.  302,  distinguished. — ^Lettia  t. 
Horning,  (Sup.)  22  N.  Y.  S.  565. 

Answer. 

See"Pleading,''6-9. 

Antenuptial  Contracts. 

See"  Dower.  *» 

APFEAIi. 

Costs  on  appeal,  see  "Costs, "  20,  31. 
Objections  waived,  see  "Account  Stated,*!. 

Appealable  judgments  and  orders. 

1.  Under  Code  Civil  Proc.  S  2433,  which 
declares  that  an  order  made  by  a  judge  out  of 
court  in  the  course  of  a  proceeding  can  only  b<> 
reviewed  by  the  judge  who  made  it,  or  by  the 
court  in  which  the  proceeding  is  had,  an  ap- 
peal does  not  lie  to  the  general  term  from  such 
an  order.— Palen  v.  Bushnell,  (Sup.)  22  N.  Y 
S.  1044. 

2.  An  order  of  the  general  term  of  the  New 
York  city  court  dismissing  an  appeal  from  the 
trial  term  for  appellants'  fail  are  to  prosecute 
it  with  diligence  is  appealable  to  the  coort  of 
common  pleas  to  the  extent  of  permitting  that 
court  to  inquire  into  the  sufficiency  for  the 
grounds  for  the  dismissal,  and  as  to  the  saffi- 
ciency  of  the  devidence  to  support  these  gtovnda. 
— Sayer  ▼.  Kirchhof,  (Com.  TL  N.  Y.)  &  N.  Y. 
S.  773. 

8.  Where  an  appellant  fails  to  give  the 
secui;fty  required  by  section  1341«  the  appeal 
is  ineffectual,  and  an  order  dismiiwing  it  is 
unnecessary,  and  therefore  snch  order  !■  not 
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PT>ealable.— Carline  ▼.  Purcell,  (Com.  PL  N. 
C.)  22  N.  Y.  S.  558. 

4.  Contempt  proceedings  are  special  pro- 
cediugs,  and  an  appeal  lies  from  an  order 
vhich  1b  absolute  m  adjudging  a  person  in 
:ontempt,  and  prescribing  punishment. — Boon 
r.  McGucken,  (Sup.)  22  N.  Y.  S.  424. 

Order   of    lower    court    affirming 

judgment. 

5.  An  order  of  the  general  term  of  the  New 
fork  city  court,  aflBrming  a  judgment  of  that 
'ourt,  is  not  appealable.  Whitfield  v.  Railroad 
"o.,  10  N.  Y.  S.  106,  followed.— Central  Gas  & 
Electric  Fixture  Co.  v.  Kohn,  (Com.  PL  N.  Y.) 
52  N,  Y.  S.  758. 

Notice. 

6.  Under  Code  Civil  Proc.  §  1301 »  providing 
hat  where  an  appeal  is  from  a  final  judgment, 
tnd  appellant  intends  to  bring  up  for  review 
hereon  an  interlocutory  judgment,  it  must  be 
tistinctly  specified  in  the  notice  of  appeal,  there 
ran  be  no  review  of  interlocutory  judgments 
►r  intermediate  orders  unless  originally  speci- 
ied  in  the  notice,  the  court  being  without  pow- 
»r  to  allow  an  amendment,  the  time  for  appeal 
laving  expired.— AVebster  v.  Clark,  (Sup.)  22  N. 
IT.  S.  279. 

Payment  of  costs  of  lower  court. 

7.  I^ws  1881,  c.  438j  provides  that  in  all 
rivil  actions  in  which  an  issue  of  fact  shall  be 
Tied  in  the  justice's  court  of  the  city  of  Al- 
bany, now  known  as  the  "vaty  Court  of  Al- 
bany," there  shall  be  allowed  to  the  prevailing 
>arty,  and  be  included  in  the  judgment  by  way 
»f  indemnity  for  his  expenses,  an  attorney's  fee, 
iccording  to  the  amount  involved.  Code  Civil 
?roc.  §  3047,  requires  appellant,  when  he  serves 
lis  notice  of  appeal  from  a  justice's  judgment, 

0  pay  the  costs  of  the  action  included  in  the 
udgnient.  Held^  that  the  attorney's  fee  al- 
owed  the  prevailing  party  in  the  city  court  is 

1  part  of  the  costs  which  appellant  must  pay 
)n  appealing  to  the  county  court. — Schwemmer 
r.  Stratton.  (Sup.)  22  N.  V.  S.  523. 

3ond. 

8.  Code  Civil  Proc.  §  1341,  (Laws  1876,  c. 
131,)  provides  that  security  must  be  given  on 
Lu  appeal  to  the  supreme  court.  Section  3192 
irovides  that  section  1341  shall  apply  to  appeals 
"rom  the  New  York  city  court  to  the  court  of 
ommon  pleas.  Laws  1890,  c.  450,  §  7, 
Linends  section  1341  so  as  to  dispense  with  se< 
'urity  on  appeal  to  the  supreme  court.  Heldj 
hat  such  amendm^mt  did  not  dispense  with 
he  requirement  of  security  on  appeals  from  the 
s'ew  lork  city  court  to  the  common  pleas, 
;ince  section  3192  adopted  section  1341  as  it 
van  originally  enacted.— Carling  v.  Purcell, 
Com.  PI.  N.  Y.)  22  N.  Y.  S.  558. 

9.  If  a  respondent  fails  to  except  within  the 
ime  allowed  to  the  sureties  on  an  undertaking 
or  appeal  to  the  court  of  appeals  from  a  judg- 
nent  of  the  superior  court  of  the  city  of  New 
iLork,  the  undertaking  becomes  perfect,  for  the 
Mirposes  of  the  appeal,  and  a  motion  in  the 
ower  court  to  cancel  the  same  for  fraudulent 
•epresentations  made  by  the  sureties,  or,  in  the 
ilternative,  to  require  them  to  submit  to  an 
rxamination  as  to  their  aualifications,  is  prop- 
erly denied;  respondent's  remedy,  if  the  circum- 


stances of  the  sureties  are  precarious  at  any 
time  after  the  undertaking  is  executed,  being 
under  Code  Civil  Proc.  §  1308,  providing  for  an 
order  in  the  appellate  court  requiring  a  new  un- 
dertaking in  sach  case.  —  Cull  if  ord  v.  Gadd, 
(Super.  N.  Y.)  22  N.  Y.  S.  539. 

Beoord. 

10.  A  cause  ordered  to  be  heard  at  general 
term,  in  the  first  instance,  on  exceptions  taken 
at  the  trial,  will  be  stricken  from  the  calendar 
wheiie  no  case  or  bill  of  exceptions  has  been 
made  or  settled.— Brooke  v.  Tradesmen's  Nat. 
Bank,  (Sup.)  22  N.  Y.  S.  633. 

11.  Where  a  case  on  appeal  to  the  general 
term  has  not  been  certified,  and  the  papers  do 
not  show  that  the  parties  have  stipula;ted  in 
writing  that  the  papers  are  copies  of  the  judg- 
ment roll  and  case,  the  appeal  will  be  stricken 
from  the  calendar.— Crawford  v.  Price,  (Sup.) 
22  N.  Y.  S.  644. 

12.  Where  the  record  shows  no  order  deny- 
ing a  motion  for  a  new  trial,  its  absence  is  not 
supplied  by  the  motion  itself,  or  by  a  notice  of 
appeal  which  states  that  the  appeal  is  taken 
from  such  an  order,  as  well  as  from  the  judg- 
ment; and  the  only  questions  for  review  are 
those  presented  on  appeal  from  the  judgment, 
including  exceptions  to  rulings  on  the  trial.— 
Richardson  v.  Hartmann,  (Sup.)  22  N.  Y.  S. 
645. 

18.  To  enable  the  general  term  of  the  city 
court  to  review  on  appeal  a  judgment  entered 
on  the  verdict  of  the  jury  directed  by  the  court, 
a  case  must  be  prepared  and  settled  as  re- 
quired by  Code  Civil  Proc.  8  91)7.— John  Doug- 
las Co.  V.  Moler,  (City  Ct.  N.  Y.)  22  N.  Y.  S. 
1045. 

Resettlement  of  case. 

14.  Gen.  Rule  Pr.  41,  provides  that,  when 
an  appeal  is  noticed  for  a  general  term,  appel- 
lant shall  furnish  a  statement  showing  the  time 
of  the  commencement  of  the  action.  Held,  that 
the  rule  would  be  satisfied  by  stating  that  an 
action  was  commenced  "on  or  about"  a  certain 
date,  and  a  motion  to  resettle  the  case,  by  in- 
serting such  words  before  the  date,  should 
have  been  allowed  in  an  action  at  law  on  the 
ground  of  fraud,  where  it  was  contended  that, 
if  the  date  was  stated  iK)si  lively,  it  might  be 
construed  as  a  waiver  of  the  point  raised  on 
the  trial  that  the  action  at  law  for  fraud  was 
commenced  after  an  action  for  an  accounting 
in  regard  to  the  same  matter.— James  v.  Work, 
(Sup!)  22  N.  Y.  S.  123. 

15.  Where  the  issue  is  whether  plaintiff  first 
commenced  an  action  in  equity  for  an  account- 
ing, and  was  thereby  precluded  from  bringing 
an  action  at  law  for  fraud,  and  plaintiff's 
amendment  to  defendant's  proposed  case  on  ap- 
peal that  the  words  **in  equity  suit,"  which 
were  not  used  on  the  trial,  be  inserted  in  the 
summons  of  the  second  action,  is  allowed,  a  mo- 
tion to  resettle  the  case,  by  striking  out  the 
amendment,  should  be  granted,  since  the  trial 
judge  should  not  have  determined  the  issue  in 
plaintiff's  favor  on  the  settlement  of  the  case. 
-James  v.  Work,  (Sup.)  22  N.  Y.  S.  123. 

Beview. 

16.  Where  no  order  is  entered  denying  a 
motion  for  a  new  trial  on  the  judge's  minutes, 
the  appeal  brings  up  for  review  only  such  errors 
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tin  were  committed   at  the  trIaL  —  Meyers  ▼. 
Cohn,  (City  Ct.  N.  Y.)  22  N.  Y.  S.  711. 

17.  To  bring  up  a  case  for  review  on  the 
facts,  there  must  be  a  motion  for  a  new  trial; 
an  order  denying  it,  and  an  api>eal  therefrom. — 
Daris  v.  Willis.  (Sup.)  22  N.  yT  S.  339. 

Beriew — Extent. 

18.  On  appeal  from  an  order  denying  defend- 
ant the  right  to  orally  cross-examine  plaintiff's 
witnesses,  whose  testimony  is  taken  by  com- 
mission, the  general  term  will  consider  and 
pass  on  the  case  on  its  merits. — ^Laidley  '  ▼. 
Rogers.  (Sup.)  22  N.  Y.  S.  468. 

19.  The  general  term  of  the  supreme  court 
will  not,  on  appeal,  go  outside  of  the  findings 
of  fact  of  the  special  term  for  the  purpose  of 
discovering  testimony  on  which  to  reverse  the 
judgment,  in  the  absence  of  tJiy  request  to 
make  a  finding  based  on  the  testimony  relied 
on  to  work  a  reversal. — Weaver  v.  Haviland. 
(Sup.)  22  N.  Y.  S.  1012. 

On  second  appeal. 

20.  The  decision  on  a  former  appeal  be- 
comes the  law  of  the  case,  and  on  a  second 
appeal  nothing  is  before  the  court  but  the  pro- 
ceedings subsequent  to  the  mandate. — Com  v. 
Rosenthal.  (Com.  PI.  N.  Y.)  22  N.  Y.  S.  700. 

Objections  not  raised  below. 

21.  An  objection  that  C€Ttain  evidence  was 
improper  under  the  pleadings  cannot  be  raised 
on  appeal  where  no  such  objection  was  taken 
to  thvi  evidence  when  offered. — Staubsandt  ▼. 
Lennon,  (Com.  PI.  N.  Y.)  22  N.  Y.  S.  544. 

22  An  objection  that  a  clerk's  certificate  to 
the  official  character  of  a  notary,  before  whom 
affidavit  has  been  made  of  service  of  summons 
without  the  state,  is  insufficient  to  entitie  it  to  be 
read,  under  Code  Civil  Proc.  §  844.  is  not  avail- 
able on  appeal,  where  no  such  objection  was 
raised  on  the  trial,  or  on  a  motion  made  by  de^ 
fendant  to  set  aside  the  judgment. — Miller  ▼. 
Jones,  (Sup.)  22  N.  Y.  S.  86. 

23.  Where,  in  an  action  by  a  guardian  on  an 
administrator's  bond,  the  body  of  the  guardian's 
bond  is  in  the  case  on  appeal,  the  fact  that  the 
record  does  not  show  that  it  was  "approved  by 
the  surrogate,"  as  required  by  Code  Civil  Proc. 
S  2740,  is  not  a  ground  for  reversing  a  judg- 
ment in  Alls  favor,  it  appearing  that  the  ques- 
tion was  not  raised  at  the  trial,  for,  though  the 
approval  is  not  printed  as  a  part  of  the  record^ 
that  does  not  prove  its  nonexistence,  and  the 
original  bond,  being  a  record,  can  be  received  in 
evidence  on  appeal  for  the  purpose  of  sustain- 
ing the  judgment.  —  Prentiss  ▼.  Weatherly, 
(Sup.)  22  N.  Y.  S.  680. 

24.  Where  evidence,  competent,  when  admit- 
ted, as  against  a  portion  of  the  defendants, 
afterwards  becomes  irrelevant  because  of  the 
dismissal  of  the  complaint  as  to  them,  their  co- 
defendant,  against  whom  the  action  is  sus- 
tained, should  move  to  have  the  evidence  strick- 
en out;  and,  having  failed  to  do  so,  he  cannot 
urge  its  admission  as  error  on  appeal. — Tuomey 
▼.  O'Reilly.  Skelly  &  Fogarty  Co.,  (Com.  PI.  N. 
Y.)  22  N.  Y.  S.  930. 

Discretion  of  trial  court. 

25.  The  discretion  of  the  city  court  in  re- 
fusing a  motion  for  a  further  bill  of  particulars 


is  not  reviewable  by  the  conrt  of  common  ptea. 
— Capel  V.  I^yons,  (Com.  PI.  N.  Y.)  22  N.  yTs. 

oTo. 

Weight  and  sufficiency  of  evidence. 

2G.  Where  the  evidence  is  conflicting,  a  vtr- 
diet  will  not  be  disturbed  on  appeal  oa  the 
ground  that  it  is  not  supported  by  the  evidenoe. 
— Riker  ▼.  Mahoney,  (Super.  N.  Y.)  22  X.  Y. 
S.  389.  ^.  \     *-» 

27.  Where  a  motion  to  dismiss  the  cost- 
plaint,  made  at  the  close  of  plaintiflTs  evideD'^ 
is  denied,  and  defendant  lests  withoat  adtiaciii; 
further  evidence  or  requestinir  submission  'A 
the  case  to  the  jury,  he  thereby  concedes  tfau 
the  evidence  offered  by  the  plaintiff  is  true,  a:»<i 
that  only  questions  of  law  are  involved,  a3<: 
a  verdict  directed  for  plaintiff  will  not  be  Vi^^ 
turbcd  on  appeal.— Central  Gas  &  Electric  fix- 
ture CJo.  V.  Kohn,  (Com.  PL  N.  Y.)  22  N.  Y. 
S.  758. 

28.  While  the  court  of  common  pleas  of 
New  York  city  and  county,  at  general  terra, 
has  authority  to  reverse  a  judgment  of  the  citr 
court  which  appears  without  evidence  to  sup- 
port it,  the  pomt  must  be  presented  by  an  ap- 
propriate exception  on  the  trial. — Sweetsi«>  t. 
Cameron.  (Com.  PI.  N.  Y.)  22  N.  Y.  S.  5.V,. 

29.  A\  here  the  record  does  not  state  that  it 
contains  all  the  evidence,  and  no  appeal  is 
taken  from  an  order  denying  a  motion  for  a 
new  trial,  the  general  term  will  not  review  tbe 
question  of  the  preponderance  of  the  erid«»nec 
— Boughton  V.  Smiti,  (Sup.)  22  N.  Y.  S.  14S 

90.  On  api)eal  from  an  order  of  the  gerifval 
term  of  the  city  court  affirming  an  order  dry- 
ing a  new  trial,  the  court  of  common  pleas  of 
New  York  city  and  county,  at  general  ttrm. 
has  no  jurisdiction  to  reverse  on  the  ground 
that  the  verdict  is  against  the  weight  of  evi- 
dence.—-Sweetser  V.  Cameron,  (Com.  PL  N.  Y.) 
22  N.  Y.  S.  555. 

31.  In  an  action  on  an  oral  contract,  a  vari- 
ance between  expressions  in  the  correspondeixv 
between  the  parties  and  the  version  of  pkiE- 
tifTs  witnesses  as  to  the  terms  of  the  contract 
will  not  warrant  setting  aside,  on  appeal,  a 
verdict  for  plaintiff,  when  the  attention  of  th<» 
jury  was  called  to  the  contradiction. — Hopcraft 
T.  lachman,  (Sup.)  22  N.  Y.  S.  1003. 

Findings  of  court. 

S2.  Where  the  evidence  is  conflicting,  a  find- 
ing by  the  trial  court  will  not  be  disturbed  oo 
ap»eal.— Queen  v.  BeU,  (Super.  N.  Y.)  22  N.  Y. 
S.^7. 

Findings  of  auditor  or  referee. 

88.  A  referee's  decision  based  on  conflicting 
evidence  will  not  be  disturbed  on  appeal.— 
Christie  v.  Cornelius  Callahan  Co.,  (Snp.)  22  N. 
Y.  S.  37. 

Rulings  on  evidenoe. 

34.  Where  no  ground  of  objection  to  a  ques- 
tion except  as  to  its  immateriality  is  as&igKed. 
the  court  cannot  consider  anv  other  in  stip|M»rt 
of  the  objection,  and  though  the  question  ia 
objectionable  on  other  grounds,  its  wronefid 
exclu.sion  on  that  of  immateriality  will  call  far 
a  reversal  of  the  judgment.-~OdeIl  v.  Metropot- 
itan  EL  R.  Co.,  (Super.  K.  Y.)  22  K.  Y.  & 
737. 
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ML&tters  not  apparent  of  record. 

35.  An  appeal  from  an  order  OTerraling  a 
lexuurrer,  and  from  an  interlocutory  judgment 
L hereon,  cannot  be  considered  where  the  record 
r&ils  to  show  that  they  have  been  entered.— 
Ridgway  v.  Bacon.  (Sup.)  22  N.  Y.  S.  1016. 

BCarmless  error. 

d(V.  Submitting  questionH  of  law  to  the  jury 
is  harmless  error  where  the  jury  decides  the 
nuestions  correctly.— Ming  ▼.  Gorbin,  (Sup.)  22 
X.   Y.  S.  (J47. 

37.  A  judgment  will  not  be  reversed  for  re- 
fuHal  to  allow  cross-examination  on  a  certain 
point,  whefe  the  party  persists,  and  afterwards 
siioceeds  in  getting  the  witness  to  testify  on 
that  point.— Herbst  t.  Vacuum  Oil  Co.,  (Sup.) 
12.  N.  Y.  S.  807. 

38.  A  referee's  opinion,  showing  that  he  re- 
lied on  incompetent  expert  evidence  in  finding 
tli€»  value  of  attorney's  services,  cannot  be  re- 
sorted to  to  reverse  the  findings.— Bramble  v. 
Hunt,  (Sup.)  22  N.  Y.  S.  842. 

3'J.  The  admission  of  incompetent  expert 
•e\-idonc€  as  to  the  value  of  an  attorney's  serv- 
loeH  i»  no  ground  for  reversing  a  finding  in  fa- 
vor of  the  attorney,  where  the  facts  in  evi- 
dence show  that  the  estimate  placed  on  the 
services  by  the  expert  was  manifestly  low. — 
IBrarable  v.  Hunt,  (Sup.)  22  N.  Y.  S.  S42. 

40.  The  exclusion  of  evidence  competent  in 
favor  of  a  portion  of  the  defendants,  as  to 
^'hoiu  the  complaint  is  subsequently  dismissed, 
<-nnnot  be  assigned  as  error  by  their  codef end- 
ant  against  whom  the  action  is  sustained,  where 
*5iic'h  excluded  evidence  is  irrelevant  as  to  him. 
— Tuomey  v.  O'Reilly,  Skelly  &  Fogarty  Co., 
<Oc>in.  n.  N.  Y.)  22  N.  Y.  S.  930. 

41.  The  final  ruling  of  a  court  is  not  af- 
fected by  an  error  in  the  admission  of  testi- 
mony only  intended  for  the  jury,  where  the 
case  is  not  submitted  to  them.— Banks  v.  New 
York  Club,  (Sup.)  22  N.  Y.  S.  727. 

42.  In  a  civil  action  under  the  excise  law 
to  recover  penalties  for  sales  of  liquor  without 
a  license,  to  remedy  the  erroneous  reception  of 
evidence  of  a  criminal  prosecution  for  such  un- 
lawful sates  it  must  be  plainly  stricken  out,  or 
the  jury  told  distinctly  to  disregard  it,  and  the 
error  is  not  cured  by  a  remark  of  the  judge  to 
the  jury  that  •'whether  there  have  been  prosecu- 
tions of  criminal  nature  for  offenses  of  this 
nature  or  not  ♦  •  *  is  no  concern  of  yours." 
—Austin  V.  Carswell,  (Sup.)  22  N.  Y.  S.  478. 

43.  Defendant,  in  an  action  for  malicious 
proRc«-ution  was  not  prejudiced  by  the  admis- 
sion of  the  docket  of  the  justice,  since  deceased, 
to  prove  proceedings  in  the  criminal  case, 
whore  the  material  facts  shown  by  it  appear  in 
testimony  before  objection  was  made  to  the  ad- 
misHion  of  the  docket. — Grout  ▼.  Cottrell,  (Sup.) 
22  N.  Y.  S.  336. 

Errors  cured  by  verdict  or  judg- 
ment. 

44.  Where  an  interlocutory  decree  is  en- 
tered adjudging  that  the  statute  of  limitations 
is  no  defense  to  the  action,  and  a  final  decree 
is  afterwards  rendered  in  favor  of  defendant, 
the  interlocutory  decree  will  not  be  reviewed 
on  appeal,  since  the  defendant  is  not  aggrieved 
thereby.— Bailey  v.  Chamberlain,  (Sup.)  22  N. 
Y.  S.  144 


BlsmissaL 

45.  Kule  41  of  the  general  mies  of  practice, 
adopted  in  convention  by  the  judicial  officers 
designated  by  (Jode  Civil  Proc.  §  17,  and  de- 
claring that  an  appeal  may  be  dismissed  for 
failure  to  prosecute  it  with  diligence,  is  valid, 
since  the  Code  of  Civil  Procedure  nowhere  pro- 
hibits or  specifically  regulates  the  dismissal  of 
an  appeal  for  the  cause  mentioned.— Sayer  v. 
Kirchhof,  (Com.  PI.  N.  Y.)  22  N.  Y.  S.  773. 

46.  Though  the  rules  of  the  citv  court  of 
New  York  do  not  specifically  authorize  the  dis- 
missal of  an  appeal  to  the  general  term  for  fail- 
ure to  prosecute  it  with  diligence,  an  order  dis- 
missing an  appeal  on  that  ground  is  valid,  un- 
der rule  41  of  the  general  .ules  of  practice, 
which  applies  to  all  courts  of  record  within  the 
state,  except  the  court  of  appeals  and  the  court 
for  the  trial  of  impeachments.— Sayer  v.  Kirch- 
hof. (Com.  PI.  N.  Y.)  22  N.  Y.  S.  773. 

47.  An  appeal  will  be  dismissed,  where  both 
appellants  and  respondents  so  request,  if  the 
rights  of  persons  not  parties  to  the  record  will 
not  be  affected,  and  the  action  is  not  one  in 
which  the  public  can  be  considered  a  party, 
and  if  appellants*  attorney,  who  opposes  the 
motion,  makes  no  claim  of  fraud  or  collusion, 
or  lien  upon  the  matter  in  controversy. — Sara- 
toga Gas  &  Electric  Light  Co.  ▼.  Town,  (Sup.) 
22N.XS.  342. 

Of  complaint. 

48.  Where,  on  appeal  to  the  court  of  com- 
mon pleas  from  a  judgment  of  the  general  term 
of  the  city  court,  it  is  decided  that  the  facts 
pleaded  do  not  constitute  a  cause  of  action,  it 
18  error,  in  the  absence  of  amendment,  to  refuse 
to  dismiss  the  complaint  on  motion  of  defend- 
ant, made  before  any  evidence  is  adduced  on 
second  trial.— Monell  v.  Douglass,  (Com.  PL  N, 
Y.)  22  N.  Y.  S.  75a 

Reversal. 

49.  An  order  reversing  a  judgment  because 
the  verdict  was  against  the  evidence  should 
not  be  resettled  bv  inserting  a  recital  of  the 
ground  of  reversal,  as  such  a  recital  is  not 
only  unnecessary,  but  unauthorized.— Kummer 
V.  Christopher  &  East  Tenth  St.  R.  Co.,  ((3om. 
PI.  N.  Y.)  22  N.  Y.  S.  (598. 

50.  Where  the  record  on  appeal  does  not 
show  that  appellant  .protested  against  the  sub- 
mission of  the  case  to  the  jury,  an  order  of  re- 
versal, "with  costs  to  abide  the  event,"  will  be 
resettled  so  as  to  impose  the  payment  of  the 
costs  of  the  former  trial  on  the  party  against 
whom  the  verdict  was  rendered,  as  a  condition 
of  granting  a  new  trial  because  the  verdict 
was  against  the  evidence.— Kummer  v.  Chris- 
topher &  East  Tenth  St.  R.  Co.,  (Com.  PI.  N. 
Y.)  22  N.  Y.  S.  698. 

Mandate  and  proceedings  below. 

51.  A  widow  filed  a  claim  against  the  estate 
of  her  deceased  husband  for  certain  rents  and 
insurance  money  received  by  him  in  his  lifetime, 
and  a  decree  was  entered  allowing  a  part  of 
the  claim,  without  stating  how  it  was  made  up. 
Claimant,  in  her  notice  of  appeal,  stated  that 
the  appeal  was  from  that  part  of  the  decree 
which  established  the  claim  at  the  sum  allowed, 
and  from  the  part  which  disallowed  the  insur* 
ance  money.  The  decree  was  reversed  as  to 
the  part  appealed  from.    Ucld^  that  the  appeal 
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as  taken  was  from  that  part  of  the  decree  that 
adjusted  the  entire  claim  at  the  sum  allowed, 
as  well  as  from  the  disallowance  of  the  insur- 
ance  money,  and  it  was  error,  on  the  second 
trial,  to  exclude  evidence  of  rents  due,  in  addi- 
tion to  the  sum  proved  on  the  former  trial. — In 
re  Bronson's  Estate,  (Sup.)  22  N.  Y.  S.  96. 

^  62.  The  point  having  been  considered  in  the 
opinion  of  the  supreme  court  on  a  former  trial, 
that  there  was  a  variance  between  the  evidence 
and  complaint,  and  that  defendant  had  had  no 
notice  to  prepare  for  trial  on  the  issue  made  by 
the  evidence,  and  the  judsrment  for  defendant 
having;  been  reversed  by  the  court  of  appeals, 
it  will  be  deemed  to  have  held  the  point  not 
valid.— Milbank  v.  Jones,  (Super.  N.  Y.)  22  N. 
Y.  S.  525. 

ARBITRATION  AND  AWARD. 

Award. 

1.  A  document  by  an  arbitrator  which 
reads,  "As  a  result,  the  arbitrator  decides  that 
B.  has  no  claim  on  S.,  and  that  the  amount 
stipulated  as  being  due  should  be  paid  by  B.  to 
S., '  signed,  but  not  acknowledged,  by  the  arbi- 
trator, as  required  by  Code  Civil  Proc.  §  2372, 
is,  in  matter  and  form,  merelj'  an  opinion,  and 
not  an  award  on  which  a  judgment  could  be 
entered.— Beach  v.  Sterne,  (Sup.)  22  N.  Y.  S. 
330. 

Enforcing  award— Pleading  and  proof. 

2.  Arbitrators  apiK)infod  under  a  lease 
were  required  to  determine  what  would  be  a 
reasonable  yearly  rent  for  a  renewal  term. 
For  this  purpose  they  were  to  take  a  certain 
per  cent,  of  the  value  of  the  leased  land  con- 
sidered as  if  vacant  and  unimproved.  The  de- 
cision was  not  required  to  contain  any  matter 
but  the  award.  Held  not  necessary  for  the 
lessee,  in  8e<»kin.^  to  comi>el  a  renewal  in  ac- 
cordance with  the  award,  to  allege  or  show 
that  the  award  had  been  in  fact  made  in  the 
manner  prescribed. — Terry  v.  Moore,  (Com.  PI. 
N.  Y.)  22  N.  Y.  S.  7S,-). 

Waiver  of  irregularities. 

3.  A  party  cannot,  after  pretending  to 
comply  with  an  award,  and  after  suit  brought, 
object  to  irregularities,  as  that  the  arbitrators 
were  not  sworn,  or  their  decision  delivered. — 
Terry  v.  Moore,  (Com.  PI.  N.  Y.)  22  N.  Y.  S. 
785. 

Arg^ument  of  Counsel. 

See  "Trial,  "5. 

ABREST. 

^flSdavit  for  arrest. 

1.  An  affidavit  for  an  order  of  arrest, 
which  alleges  that  plaintiff  and  defendant  en- 
tered into  an  agreement  whereby  defendant 
l)eramo  plaintiff's  agent  for  the  sale  of  certain 
merchandise  in  the  republic  of  Mexico,  and 
entitled  to  one  half  of  the  net  proiitn  as  his 
compensation,  the  shipping  of  the  merchandise 
to  hira,  its  receipt  and  the  acknowledgment 
thereof  by  him,  and  his  subsequent  conversion 
of  it  to  hij  own  use,  with)ut  accounting  for 
any  part  of  it,  are  not  sufficient  to  warrant  an 
order  of  arrest,  since  plaintiff  could  not  have 


had  personal  knowledge  of  the  receipt  of  the 
goods  by  defendant,  and  their  conTersion  br 
him;  and  where  he  relies  on  corresponden<*e 
to  establish  these  facts  he  should  produce  it 
for  the  inspection  of  the  court. — Fimaj  v.  De 
Castroverde,  (Sup.)  22  N.  Y.  S.  716w 
Vacating  order. 

2.  Where  the  cause  of  arrest  ia  identicil 
with  the  cause  of  action,  the  order  of  arrest 
should  not  be  vacated  unless  it  appear  with 
reasonable  certainty  that  plaintiff  conld  not  re- 
cover in  the  action  .—McClure  v.  Lery,  iSup.) 
22  N.  Y.  S.  1006. 

ASSATJIiT  AND  BATTEBY. 

Sufficiency  of  evidence. 

Where,  on  a  trial  for  assault  in  the  ?w^ 
ond  degree,  there  was  evidence  that  defendant 
called  on  complainant  while  intoxicated,  and. 
on  her  refusal  to  accompany  him  to  the  theater, 
stabbed  her  several  times  with  a  penknife,  and 
the  only  evidence  for  defendant  was  that  of  the 
complainant,  who  testified  that  she  believed  the 
stabbing  was  accidental,  and  that  of  his  si*N>r. 
as  to  his  previous  good  character,  a  verdict  o! 
guilty  is  supported  by  the  evidence. — People  v. 
Hartley,  (Sup.)  22  N.  Y.  S.  295. 

Assessment. 

Of  benefits,  see  "Municipal  Corporations,*  15, 16. 
Of  taxes,  see  "Taxation,  ^  1. 

ASSIGNMENT. 

See,  also,  "Assignment  for  Benefit  of  Creditor*  "" 
Of  attorney's  lien  on  papers,  see  "Attomev  ai.  i 

Client, "  2. 
Of  mortgage,  see  "Mortgages,"  I. 
Of  patent,  see  "Patents  for  Inventions,"  L 

What  is  assignable. 

1.  Fees  of  an  executor  are  not  due  until  as- 
certained and  fixed  in  the  manner  providi'd  l<y 
statute,  and,  if  he  dies  before  they  are  allow-'., 
an  assignment  thereof  is  invalid,  as  against  L:< 
representatives. — In  re  Worthington's  Estai--. 
(Sup.)  22  N.  Y.  S.  19. 

EfiTect. 

2.  On  July  5,  1889,  defendant  assigned  ♦-► 
plaintiff  a  certain  sum  "due  or  to  grow  dut^" 
under  "certain  contracts"  with  the  mayor  -^f 
New  York  city,  etc.,  for  restoring  pavem^T, 
curb,  and  flagging  over  street  openin!:s.  i\h»--i> 
and  where  directed,  under  order  from  the  •.'  - 
partment  of  public  works.  Defendant  1..  1 
done  some  work  of  this  character  for  the  c  ■  ^ 
in  June.  1889.  for  which  payment  was  due  :i 
September.  «c/rf,  that  the  assignment  ir-*-- 
plaintiff  no  right  to  participate  in  the  disiril  .- 
tion  of  a  fund  due  defendant  from  the  ciiy.  '■  " 
work  performed  under  orders  given  sdbteqi:* 

to  the  assignment.— Peirce  v.  Devlin,  (i<ap.i  --' 

N.  Y.  S.  208. 

Bight  of  action  by  assignee. 

3.  Defendant,  engaged  in  carrying  on  the 
business  of  a  bakery,  conveyed  his  lease,  store, 
stock,  store  fixtures,  and  good  will  of  his  busi- 
ness to  plaintiff's  husband,  F.,  covenanting  not 
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to  carry  on  a  similar  business  in  the  same 
neighborhood  for  five  years.  F.,  after  con- 
ducting the  business  for  some  time,  gave  to  a 
creditor  a  bill  of  sale  of  the  stock  of  goods, 
and  certain  property  connected  with  the  busi- 
ness. The  creditor  tools  possession  under  the 
bill  of  sale,  and  closed  the  store  for  five  days. 
Thereupon  plaintiff  purchased  the  creditor's  in- 
terest in  the  property,  and,  with  P.'s  consent, 
reopened  the  store,  and  continued  the  business. 
Subsequently  F.  assigned  to  plaintiff  all  his 
interest  in  the  contract  with  defendant.  Hcldf 
that  plaintiff  became  the  entire  owner  of  the 
property  and  business,  and  acquired  all  of  F.'s 
rights  under  his  contract  with  defendant,  and 
hence  could  sue  defendant  for  a  breach  of  the 
covenant  in  the  contract. — ^Francisco  v.  Smith, 
(Sup.)  22  N.  Y.  S.  722. 

ASSiamiENT  FOB  BENEFIT 
OF  OBEDITOBS. 

See,  also,  "Fraudulent  Conveyances." 
By  corporation,  see  "Corporations, "  19,  20. 
Validity,  see  "Conflict  of  Laws. " 

Death  of  assignee — dubstitution  of  per- 
sonal representative. 

1.  The  general  assignment  act,  (Laws  1877, 
c.  466,  §  10,)  providing  that  in  case  an  as- 
signee shall  die  pending  any  proceeding  under 
the  act,  or  at  any  time  subsequent  to  the  filing 
of  any  bond  therein,  his  personal  representative 
may  be  substituted  as  assignee,  but,  if  he  die 
before  any  proceedings,  another  may  be  appoint- 
ed assignee,  entitles  the  widow  and  executrix 
of  a  deceased  assignee  to  substitution,  if  any 
pi*oceedings  have  been  taken. — In  re  Magnus, 
(Com.  PI.  N.  Y.)  22  N.  Y.  S.  70;  In  re  Stein- 
heauser.  Id. 

2.  Laws  1882,  c.  185,  providing  that  on  the 
death  of  a  trustee  the  trust  estate  shall  not 
descend  to  the  next  of  kin  or  personal  repre- 
sentatives, but  vest  in  the  supreme  court,  has 
no  application  to  assignments,  but  applies  only 
to  express  trusts,  which  are  set  forth  in  Rev. 
St.  (8th  Ed.)  jp.  2437,  §  55.  —  In  re  Magnus, 
(Com.  PI.  N.  Y.)  22  N.  Y.  S.  70;  In  re  Stein- 
heanser.  Id. 

3.  The  fact  that  the  personal  representa- 
tive is  a  woman,  widow  of  the  deceased  as- 
signee, or  that  certain  of  deceased's  charges 
may  be  disputed  on  an  accounting,  does  not 
affect  her  right  of  substitution  under  the  act. — 
In  re  Magnus,  (Com.  PI.  N.  Y.)  22  N.  Y.  S. 
70;    In  re  Steinheauser,  Id. 

Associations. 

See  "Corporations. "    • 

Bond   of  member   to  abide  by  constitution,  see 


"Bonds." 


ASSTJMPSIT. 


For  services  rendered  under  void  contract,  see 
"Frauds,  Statute  of, "  5. 

When  lies. 

1.  An  action  for  money  had  and  received 
will  not  lie,  in  the  absence  of  fraud  or  mistake, 
to  recover  payments  made  for  bonds  sold  on  the 


installment  plan.— Martin  ▼.  Pollatchek,   (City 
Ct.  N.  Y.)  22  N.  Y.  S.  927. 

3.  In  an  action  by  the  husband  and  two 
children  of  P.  against  a  son  of  the  latter  to  re- 
cover money  found  on  P.  when  she  was  com- 
mitted to  an  insane  asylum,  it  appeared  that 
the  money  was  given  to  defendant  by  the  com- 
missioners of  charities  on  his  agreement  to  keep 
it  for  his  nM>ther.  The  evidence  for  plaintiffs 
showed  that  10  years  before  the  trial  all  the 
children  of  P.,  except  defendant,  agreed  to  de- 
posit their  earnings  with  her;  that  she  was  to 
pay  out  of  the  fund  a  portion  to  each  child  on 
marriage,  and  pay  the  funeral  expenses  of  any 
child  who  died;  and  that,  after  giving  her  and 
her  husband  a  decent  burial,  the  money  was  to 
belong  to  the  depositors.  Edd.  that  plaintiffs 
were  not  entitled  to  recover,  since  the  mother 
had  an  interest  in  the  fund,  and  the  children 
would  be  entitled  only  to  the  balance  after  pay- 
ment of  the  funeral  expenses  of  the  parents.— 
Peters  v.  Peters,  (CJom.  PI,  N.  Y.)  22  N.  Y.  S. 
764. 

Assumption  of  Bisks. 

See  "Master  and  Servant, "  21,  3S. 

ATTACHMENT. 

See,  also,  "Execution;"  "Writs." 

Grounds. 

1.  Plaintiff  sold  and  delivered  to  defendant, 
who  was  starting  in  business,  $500  worth  of 
goods,  on  his  representation  that  he  was  worth 
$800  in  cash;  terms,  half  cash,  balance  in  30 
days.  On  failing  to  make  the  first  payment,  de- 
fendant was  written  to,  and  replied  that  he  was 
worth  $800,  but  no  payment  was  made;  and  at 
the  expiration  of  the  30  days,  plaintiff's  repre- 
sentative, calling  at  defendant's  store,  was  told 
that  he  was  on  his  way  to  plaintiff's  place  of 
business  in  another  city.  He  did  not  call  there, 
and  inquiries  were  made  of  his  wife  and  moth- 
er, but  they  knew  nothing  of  his  whereabouts. 
The  cashier  of  defendant's  bank  told  plaintiff's 
representative  that  defendant  had  recently 
drawn  out  all  his  deposit,  amounting  to  $700. 
Held,  that  the  facts  did  not  warrant  an  attach- 
ment on  the  jrround  that  they  showed  a  fraud- 
ulent contraction  of  the  debt.  Barnard,  P.  J., 
dissenting.— It eynolds  v.  Hortou,  (Sup.)  22  N. 
Y.  S.  18. 

2.  Nor  did  they  warrant  an  attachment  on 
the  ground  of  concealment  by  the  debtor  to 
avoid  process.  Barnard,  P.  J.,  dissenting.— 
Reynolds  v.  Horton,  (Sup.)  22  N.  Y.  S.  18. 

3.  An  attachment  will  issue  against  a  for- 
eign corporation  for  the  conversion  of  its  own 
stock. — Condouris  v.  Imperial  Turkish  Tobacco 
&  Cigarette  Co.,  (Com.  PI.  N  Y.)  22  N.  Y.  S. 
695. 

4.  Defendant  sold  land  belonging  to  hira 
and  plaintiff  on  the  understanding  that,  when 
the  money  was  received,  he  would  at  onoe  pay 
plaintiff  her  share.  Instead  of  doing  so  he  de- 
nied for  some  time  having  received  any  money. 
Finally,  being  convicted  of  falsehood,  he  boast- 
ed that  he  had  the  money  in  a  safe  place,  and 
that  he  would  not  pay  plaintiff  anything.  Held 
wrongful  conversion,  and  that  a  warrant  of  at- 
tachment might  issue  therefor,  in  an  action  to 
recover  plaintiff's  share  of   the  money,   under 
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<k)Ae  Civil  Proc.  §{  635.  636,  aUowlns  such  war- 
■rant  for  con  version  on  a  showing  that  defend- 
ant has  disposed  of  or  secreted  property  with 
intent  to  defraud  creditors.— Ziegler  t.  Ziegler, 
<Sup.)  22  N.  Y.  S.  812. 

Affidavit. 

5.  Affidavits  in  sopport  of  an  attachment 
alleged  that  defendant  bad  been  convicted  of 
a  crime;  that  the  conviction  was  reversed  by 
the  general  term,  but  was  sustained  by  the 
•court  of  appeals:  that,  about  1  o* clock  on  the 
•day  of  the  decision  by  the  court  of  appeals,  de- 
fendant went  to  the  office  of  his  counsel,  where 
he  remained  three  or  four  minutes,  and  the^ 
went  directly  to  Canada.  Held,  that  the  affi- 
davits did  not  show  that  defendant  had  left  the 
state  "with  intent  to  defraud  his  creditors.'* 
which  was  the  ground  on  which  the  attach- 
ment issued.— Thames  &  Mersey  Marine  Ins. 
Co.  V.  Dimmick,  (Sup.)  22  N.  Y.  S.  1096. 

6.  Where  in  plaintiffs  affidavit  for  attach* 
ment  the  only  statement  of  facts  constituting 
Ills  claim  was  as  "set  forth  in  the  complaint  in 
this  action,'*  which  was  referred  to  and  made 
|Mut  of  the  affidavit,  and  the  complaint  was 
on  information  and  belief,  with  no  statement 
as  to  the  sources  of  plaintiflTs  knowledge  or 
grounds  of  belief,  plaintiff  was  not  entitled  to 
an  attachment;  the  rule  under  Code  Civil  Proc. 
$fi  635,  636,  relating  to  attachments,  requiring 
plaintifTs  affidavit  to  show  positively  sufficient 
facts  to  establish  a  cause  of  action,  and  to 
specify  the  grounds  of  his  clajm.  Haebler  v. 
l^ernharth,  22  N.  E.  167,  115  N.  Y.  459,  dis- 
tinguished.—Hit  ner  T.  Bou  tiller,  (Sup.)  22  N. 
Y.  S.  64. 

7.  Under  Code  Civil  Proc.  S  636,  which 
Tequires  an  affidavit  to  show  that  plaintiff  is 
entitled  to  recover  a  sum  stated  therein  over 
and  above  all  counterclaims  known  to  him,  an 
affidavit  bv  plaintiff's  agent  is  sufficient  where 
it  states  that  he  made  the  sale  to  defendants; 
that  he  "has  personal  knowledge  of  the  trans- 
fer to  plaintiffs"  of  the  notes  given  therefor, 
and  has  them,  with  the  written  assignment 
thereof,  in  his  possession;  and  that  the  sum 
demanded  is  "over  and  above  all  counterclaims 
known  to  deponent  or  to  plaintiffs."  Cribben  v. 
&hillinger,  30  Hun,  248.  distinguished.  Grib- 
bon  V.  Back,  35  Hun,  541,  followed.— Butter- 
worth  V.  Boutilier.  (Sup.)  22  N.  Y.  S.  872. 

8.  On  an  application  for  an  attachment,  it 
is  sufficient,  in  alleging  a  contract,  to  give  its 
legal  substance  and  effect;  and,  if  it  be  in 
writing,  it  is  not  necessary  to  produce  the  orig- 
inal or  a  COK^.— Condouris  v.  imperial  Turkish 
Tobacco  &  Cigarette  Co.,  (Com.  PI.  N.  Y.)  22 
K.  Y.  S.  695. 

9.  An  affidavit  for  ottachment  which  al- 
leges "that;  giving  to  defendant  all  ))roper  cred- 
its, the  said  sum  of  $8,500  is  justly  due  and 
owing,  and  has  not  been  paid,"  is  not  sufficient 
to  negative  the  existence  of  a  counterclaim  in 
'defendant's  favor,  as  required  by  Code  Civil 
Proc.  §  03(>,  since  a  counterclaim  may  arise,  not 
•only  out  of  the  contract  set  up  by  plaintiff,  but 
.also  out  of  another  or  independent  contract.— 
fflart  V.  Bernau,  (Sup.)  22  N.  Y.  S.  296. 

10.  An  aflidavit  by  plaintiff's  attorney,  nega- 
tiving the  existence  of  the  counterclaim,  which 
<loes  tiot  assert  that  he  has  any  knowledge  of 
plaintiff's  claim  except  as  it  is  derived   from 


plaintilPs  affidavit,  does  not  strengthen  plsifr 
tiffs  grounds  for  attachment. — ^Hart  t.  Bcroau, 
(Sup.)  22  N.  Y.  S.  29a 

Motion  to  vacate. 

11.  Under  Code  Civil  Proc.  tt  682,  683.  pro- 
viding that  a  motion  to  vacate  an  attaefameat 
'*may  be  founded  only  upon  the  papers  opon 
which  the  warrant  was  granted,  or  '*QpoD 
proof  by  affidavit  on  the  part  of  the  i1«4end- 
ant,"  an  attachment  will  not  be  vacated  be- 
cause of  an  erroneous  recital  as  to  the  groimd 
thereof.— Thames  &  Mersey  Marine  Ina.  Ok  v. 
Dimmick,  (Sup.)  22  N.  Y.  S.  1096. 

12.  Where  a  motion  to  set  aside  an  attacb- 
ment  is  founded  solely  on  objections  to  the  pa- 
pers on  which  the  attachment  was  granted,  td- 
ditional  affidavits  in  support  of  the  attachment 
will  not  be  received. — ^Thames  &  Mersey  Ma- 
rine Ins.  Co.  ▼.  Dimmick,  (Sup.)  22  N.  Y.  S. 
1006. 

Amendment. 

13.  An  attachment  recited  aa  its  ground 
that  defendant  had  left  the  state  "with  intent 
to  'defraud  his  creditors."  It  appeared  that  be 
had  left  to  escape  imprisonment  for  a  crime, 
and  had  permanently  taken  up  his  residence 
in  another  county.  Held^  under  Code  Civil 
Proc.  fi§  721-723,  providing  for  the  correction 
by  amendment  of  irregularities  in  any  process, 
pleading,  or  other  proceeding,  that  plaintiff 
could  amend  the  attachment  by  statin i;  d<^ 
fondant's  nonresidence  as  the  ground. — ^Thames 
&  Mersey  Marine  Ins.  Co.  v.  Dimmick,  (Sup.) 
22  N.  Y.  S.  1096. 

ATTOBNE7  AND  CLIENT. 

Allowance  to  attorneys  out  of  trust  fund,  iaterest 

on,  see  "Trusts, "  9. 
Arguments  of  counsel,  see  "Trial, "  & 

Evidence  of  authority. 

1.  Testimony  of  an  attorney  bringing  an 
action  for  certain  cestuis  que  trustent  that  he 
had  made  application  to  them  to  be  allowed  to 
bring  the  action,  and  that  such  authority  had 
been  granted  by  letter  written  by  them,  is  not 
sufficient  to  establish  the  authority  where  the 
letter  is  not  produced  nor  proyen  in  court.— 
Lindheim  v.  Manhattan  Ry.  Co.,  (Sop.)  22  N. 
Y.  S.  685. 

Assignment  of  lien — Effect. 

2.  An  assignment  by  an  attorney  of  his 
lien  on  papers  intrusted  to  him  by  his  dient, 
together  with  a  delivery  of  the  papers  to  the 
assignee,  gives  the  latter  no  right  to  the  pos- 
session of  such  papers,  since  by  delivering 
them  to  the  assignee  the  attorney  committed 
suoh  a  breach  of  trust  as  forfeited  his  lien.— 
Sullivan  ▼.  City  of  New  York,  (Sup.)  22  N.  Y. 
S.  1041. 

Award. 

See  "Arbitration  and  Award.* 

BAIL. 

Belief  from  forfeiture. 

An  application  to  vacate  a  judgment  on 
a  forfeited  recognizance  cannot  be  granted  un- 
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ess  it  is  shown  that  the  expense  of  the  re- 
capture of  the  principal  and  the  cost  of  the 
iro<'€*eding8  to  enforce  the  forfeiture  have  been 
mid,  as  required  by  Laws  1882.  c.  410,  §  1482. 
t'eople  ▼.  Lasher.  (Com.  Pi.  N.  Y.)  11  N.  Y. 
3.  711.  followed,— People  v.  Kelly,  (Com.  PI. 
ST.  Y.)  22  N.  Y.  S.  775. 

BAILMENT. 

5ee,  also,  •'Banks  and  Banking;"  "Carriers." 

lights  of  receiptors. 

In  an  action  by  the  husband  and  two 
;hildren  of  P.  against  a  son  of  the  latter  to  re- 
cover money  fonnd  on  P.  when  she  was  com- 
uitted  to  an  insane  asylum,  it  appeared  that 
he  money  was  giren  defendant  by  the  commis- 
sioners of  charities  on  his  agreement  to  keep  it 
or  his  mother.  Held  that,  as  defendant  re- 
reived  the  money  from  the  custodians  of  his 
nother's  person  and  the  property  found  on  it, 
nrho  have  all  the  obligations  of  bailees,  he  coulcS 
lefend  in  his  mother's  right,  and  set  up  such 
iefeuse  as  she  might  make.— Peters  v.  Peters, 
Com.  PL  N.  Y.)  22  N.  Y.  S.  764. 

Ballots. 

5ee  «*  Elections  and  Voters, "  S,  4. 

BANES  AND  BANEINQ. 

Liability  for  cashier's  acts  —  Proceeds 
of  checks  applied  to  personal  use. 
A  bank  is  bound  by  the  act  of  its  cashier 
In  drawing  checks  in  its  name,  though  with  the 
intent  of  applying  the  proceeds  to  his  own  use, 
and  to  defraud  the  bank;  and  payment  of  such 
r-lieok.s  by  the  drawee  out  of  the  funds  of  the 
bank  is  valid  and  binding,  unless  there  is  some- 
thing in  the  transaction  to  put  the  drawee  on 
inquiry.  —  Phillips  v.  Mercantile  Nat.  Bank, 
(Sup.)  22  N.  Y.  S.  254. 


Bee  "Wills." 


Bequest. 


Bill  of  Fartictilan. 

See  "Pleading,  "ld-28. 

Bills  and  Notes. 

See  "Negotiable  Instruments.  ** 

Bona  Fide  Purchasers. 

Bee  "Negotiable  Instruments,  *"  9-12. 

BONDS. 

For  costs,  see  "Costs, "  8, 9. 

Of  corporation,  see  "Corporations, "11, 19. 

Of  executor,  see  "Executors  and  Administrators, " 

I,  *-2. 
On  appeal,  see  "Appeal, "  8,  9. 

Breach  of  condition. 

A  member  of  an  unibcorporated  associa- 
tion of  manufacturers,  whose  object  was  "to 


protect  and  advance  the  Interests  of  its  mem- 
bers," signed  a  bond  conditioned  that  he  would 
"abide  by  the  constitution  of  said  association 
and  any  amendments,  alterations,  and  additions 
that  may  be  lawfully  made  thereto,  or  any  con- 
stitution that  may  be  substituted  in  place  of 
the  original  and  first  one  adopted."  After- 
wards all  the  members  of  said  association  indi- 
vidually joined  another  larger  association, 
whose  constitution  provided  that  for  any  breach 
of  its  provisions  the  offending  member  should 
forfeit  his  bond  to  the  first  association.  Hdd, 
that  a  violation  of  the  constitution  of  the  sec- 
ond association  did  not  constitute  a  breach  of 
the  conditions  of  the  bond,  since  the  act  of  the 
individual  members  in  joining  the  second  asso- 
ciation did  not  operate  as  an  amendment  to 
the  constitution  of  the  first  association.— Troy 
Manufff  Co.  v.  Star  Knitting  Co.,  (Sup.)  22  N. 
Y.  S.  435. 

Brokers. 

See  "Factors  and  Brokers. " 

BUILDINa  AND  LOAN  ASSOCI- 
ATIONS. 

Declaration  of  dividends. 

1.  Rev.  St.  (7th  Ed.)  p.  1763,  |  7,  makes 
it  the  duty  of  the  directors  of  a  savings  and 
loan  association  to  declare  dividends.  The  con- 
stitution of  such  association  provides  that  a  div- 
idend of  the  net  profits  shall  be  declared  at  each 
quarterly  meeting,  to  be  credited  to  each  share- 
holder m  a  manner  therein  provided.  Udd 
that,  though  such  provision  of  the  constitution 
be  mandatory,  the  amount  of  the  dividend  to  be 
declared  is  discretionary  with  such  directors, 
and  the  dividend  declared  at  the  quarterly 
meeting  held  at  the  end  of  the  third  quarter 
may  include  only  the  net  profits  of  the  second 
quarter. — ^Marks  v.  Monroe  County  Permanent 
Savings  <&  Loan  Ass*u,  (Sup.)  22  N.  Y.  S.  589. 

2.  Such  dividend  need  not  be  of  the  whole 
of  the  net  profits  of  the  corporation  during  the 
quarter  included;  especially  when  it  does  not 
appear  that  the  debts  to  become  due  or  the 
business  of  the  association  do  not  require  the 
detention  of  money.— Marks  v.  Monroe  County 
Permanent  Savings  &  Loan  Ass'n,  (Sup.)  22  N. 
Y.  S.  589. 

8.  In  an  action  by  a  stockholder  to  compel 
a  savings  and  loan  association  to  increase  a 
dividend,  it  appeared  that,  when  there  was 
money  to  loan,  if  more  than  one  member  ap- 
plied for  it,  the  loan  was  put  up  at  auction  to 
the  highest  bidder.  Each  member  could  bor- 
row the  par  value  of  his  stock,  by  giving  a  bond 
and  mortgage  for  such  par  value;  but  he  would 
receive  only  such  amount,  less  the  premium  bid. 
The  loan  is  paid  in  weekly  installments  of  prin- 
cipal and  interest  on  each  share  represented  by 
the  loan.  Held,  that  the  profits  on  loans  made 
during  any  quarter,  represented  bv  the  pre- 
miums bid  thereon,  are  not  earned  until,  on 
payment  of  the  loans,  the  money  is  in  the 
treasury,  and  they  are  not  within  the  meaning 
of  2  Rev.  St.  (7th  Ed.)  p.  1763,  §  7,  providing 
that  the  directors  shall  declare  dividends  from 
the  earnings.— Marks  v.  Monroe  CJounty  Per- 
manent Savings  &  Loan  Ass'n,  (Sup.)  22  N.  Y. 
S.  589. 
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BXTBOLABT. 


Saffioienoy  of  evidence. 

On  a  prosecQtion  for  burglary  it  ap- 
peared that  defendant,  during  the  daytime,  en- 
tered the  hall  door  of  an*  apartment  house, 
which  had  been  locked,  and  that  he  went  out 
immediately  on  being  discovered.  Hcld^  that 
the  jury  were  justified  in  finding  thac  such  en- 
try was  with  intent  to  steal,  where  it  further 
appeared  that  about  a  week  later  he  again  went 
to  the  house,  and  attempted  to  deliver  to  the 
woman,  who  occupied  it  alone,  during  the  day- 
time, a  decoy  letter,  to  induce  her  to  leave  the 
house,  and  that  on  his  arrest  a  day  or  two  later 
a  key  was  found  in  his  iwssession  which  fitted 
the  hall  door —People  v.  Calvert,  (Sup.)  22  N. 
y.  S.  220. 

OancellatioiL 

Of  oontraot,  see  **  Equity.  ** 

CABBIEBS. 

Bee,  also,  "Horse  and  Street  Railroads;"  '•Rail- 
road Ck>mpanie8." 

Injury  to  freight. 

1.  Where  goods  are  shown  to  have  been  in 
good  condition  when  delivered  to  a  carrier  for 
tran8ix)rtation,  but  were  damaged  when  they 
reached  their  destination,  the  presumption  is 
that  the  injury  was  caused  by  the  negligence 
of  the  carrier,  and  the  precise  nature  of  thft 
negligence  need  not  be  shown. — Bowden  v.  Fai~ 
go,  (Co.  Ct.)  22  N.  Y.  S.  889;  Id.  800. 
Discrimination  in  rates. 

a.  A  carrier  of  freight  on  the  hii?h  seas 
has  a  right  to  provide  at  times  a  reduced  rate, 
on  condition  that  all  of  the  consignor's  freight 
during  such  times  be  sent  by  such  carrier's 
line,  r.nd,  the  same  terms  being  offered  to  all 
shippers,  none  have  a  right  to  complain.— 
Lough  V.  Outerbridge,  (Sup.)  22  N.  Y.  S.  976. 
Injuries  to  passengers. 

8.  A  street-car  company  is  not  exempt  from 
damages  for  injuries  received  by  plaintiff  while 
riding  on  the  front  platform  in  violation  of  the 
printed  rules,  unless  at  the  time  there  was  suf- 
ficient room  for  passengers  inside  the  car;  and 
whether  the  car  was  crowded  or  not  was  a 
question  of  fact,  for  the  jury.— Morris  v.  Eighth 
Ave.  R.  Co.,  (Sup.)  22  N.  Y.  S.  GGG. 

4.  In  an  action  against  a  street-cnr  com- 
pany, it  appeared  that,  when  plaintiff  was  get- 
ting on  board  of  defendant's  car,  his  foot  slipped 
into  an  opening  at  the  back  of  the  step,  where 
it  got  caught,  and  he  was  injured  thereby.  The 
evidence  showed  that  for  a  number  of  years,  in 
the  leading  cities  of  the  country,  steps  with 
closed  backs  had  been  use<l,  partly  to  strengthen 
them,  and  partly  to  prevent  the  passenger's  foot 
from  slipping  in  between  the  head  of  the  wheel 
and  the  platform,  and  some  of  defendant's  cars 
were  fitted  with  such  steps.  Held,  that  it  was 
a  question  for  the  jury  whether  defendant  was 
negligent  in  having  any  open-backed  steps  on 
its  cars.— Boehncke  v.  Brooklyn  City  R.  Co., 
(City  Ct.  Brook.)  22  N.  Y.  S.  712. 

5.  Where,  in  an  action  against  a  street-car 
company  by  a  passenger,  for  personal  injuries 


sustained  !n  being  thrown  from  the  front  p'^v 
form  of  defendant's  car  and  run  over,  it  i^ 
pears  that  a  notice  warning  imssengens  r.o-  i 
get  on  or  off  by  the  front  platform  "was  on  I"  h 
sides  of  the  inside  of  the  car,  about  the  oei/^ 
of  the  car,"  but  the  seats  were  filled,  and  ;-> 
sons  were  standing  up,  it  is  proper  to  cham 
that  the  jury  "are  not  entitled  to  make  any  ^:> 
favorable  inference  against  plaintiff*  be«ii-^ 
of  the  notice,  unless  it  appears  that,  with  'iw 
seats  filled,  the  alleged  notice  was  visiMr.- 
Weymouth  v.  Broadway  &  S.  A.  XL  C.-J 
(Super.  N.  Y.)  22  N.  Y.  S.  1047.  I 

0.  In  an  action  against  a  street-car  t>c- 
pany  by  a  passenger,  for  personal  injuri*^ 
sustained  in  being  thrown  from  the  fr.' 
platform  of  defendant's  car  and  run  ovtr.  •* 
IS  proper  to  refuse  an  instruction  that,  p^'-- 
having  been  given  that  the  notice  re^rnrv-i 
by  the  general  railroad  act  was  posttd  !: 
the  car  on  which  the  accident  to  plai:/  r 
happened,  and  that  plaintiff  was  riding  on  rh- 
front  platform  and  was  on  the  step  of  tL- 
car  when  injured,  the  verdict  must  be  for  - 
fendant,  where  defendant  has  not  pleaded  " - 
facts  which  would  entitle  it  to  the  exeinp-.-  . 
which  it  claims  that  such  act  allows.- W-  - 
mouth  V.  Broadway  &  S.  A.  R.  Co.,  (Super.  N. 
Y.)  22  N.  Y.  S.  1047. 

Ejectment  of  passengers. 

7.  Where  a  passenger,  whose  destinatla 
necessitates  a  change  of  trains,  is  nnab>  '> 
obtain  a  ticket  at  the  station,  and  pays  his  i:.r* 
to  the  conductor,  who  neglects  to  give  bii.i  a 
ticket,  the  rule  that  a  passenger  must  jshow  a 
ticket  or  pay  his  fare  will  not  authorizt^  L:< 
ejection  from  the  second  train,  if  the  cond':.-  r 
or  that  train  has  actual  knowledge  of  the  i-a^ 
mont  of  the  fare  to  the  first  conductor. — II»:n- 
iston  V.  Long  Island  R.  Co.,  (Super.  N.  Y.»  --* 
N.  Y.  S.  738. 

S.  In  an  action  for  ejection  from  dtv'' sl- 
ant's train  it  appeare<l  that  plaintiff.  :i:'-r 
boarding  one  of  defendant's  trains,  paid  tli* 
conductor  10  cents  in  excess  of  the  fare,  a:  1 
that  when  this  train  reached  a  station  wh»T»-  ^ 
change  of  cars  was  made,  the  conductor,  aoi-..rt- 
ing  to  his  testimony,  shouted  to  the  con«lu>  '■•: 
of  the  second  train  that  plaintiff  had  paid  h:* 
fare,  and  that  the  second  conductor  should  :'7 
him  10  cents.  Plaintiff's  testimony  was  *i.  - 
stantially  the  same,  but  the  conductor  of  !!.•? 
second  train  testified  that  he  only  heard  ^-n  »^ 
thing  about  paying  somebody  10  cents,  and  .itr-r 
his  train  started  he  paid  plaintiff  10  ivi.> 
and  demanded  his  ticket.  Flaintiff  e3ci>l:\ir.»^i 
his  payment  of  fare  to  the  first  conductor,  b*:' 
the  conductor  persisted  in  his  demand,  a:.  I 
finally  ejected  plaintiff.  Hdd,  that  the  *v'.'<- 
tion  whether  the  second  conductor  had  n-.-rivV 
of  the  payment  of  fare  to  the  first  condi3o:.c 
was  for  the  jury. — Homiston  v.  Long  Islai.il 
R.  Co..  (Super.  1^.  Y.)  22  N.  Y.  S.  73S. 

Certiorari. 

To  review  assessment,  see  ^'Taxation, "  2-5. 

Change  of  Venue. 

See  **  Venue  in  Civil  Cases.  >* 
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CSiarter  Party. 

damages  for  cancellatioD,  see  ^Shipping,  ^  4. 

CHATTEL  MOBTQAQES. 

^rchase  of  goods  by  holder  of  mort- 
gage. 

1.  A  purchaser  of  chattels  cannot  retain 
hem,  and  refuse  to  pay  the  price,  on  the 
:ri>uiid  that  he  is  the  assignee  of  a  chattel 
uortpage  given  on  such  property,  the  validity 
*f  which  is  disputed  by  the  seller;  but  he 
ihould  return  the  property  on  demand,  and 
proceed,  according  to  law,  to  foreclose  his  mort- 
ra*re.— Devlin  v.  Kosel,  (City  Ot.  Brook.)  22  N. 
t'.  S.  3G1. 

>n  crops  to  be  grown. 

2.  A  lessee,  after  the  execution  of  the  lease, 
)ut  before  the  commencement  of  his  term,  is 
lot  the  owner  of  the  demised  premises,  and 
herefore  has  not  a  potential  ownership  in  th^ 
n*ass  to  be  cut  thereon  during  the  term,  and 
i  mortgage  by  him  of  such  ?rass  is  void.— Page 
r.  Larrowe,  (Sup.)  22  N.  Y.  S.  1099. 

3.  A  crop  to  be  planted  in  future  by  a 
essee  whose  term  has  not  commenced  has  nof- 
i  potential  existence,  and  a  mortgage  ther(^)f 
:o  the  lessor  to  secure  an  antecedent  debt  i>« 
roid. — Page  v.  Larrowe,  (Sup,)  22  N.  Y.  S. 
L099. 

Checks. 

See  '*  Negotiable  Instruments, "  15,  Itt. 

City. 

See  "  Mnnicipal  Corporations. "  * 

Claim  and  Delivery. 

Bee  "Replevin. " 

COIiLEQES  AND  UNIVEBSI- 
TIES. 

Rights  of  students  guilty  of  Insubordi- 
nation. 

1.  Where  a  student  of  a  school  is  guilty  of 
contumacious  conduct,  it  is  within  the  discre- 
tion of  the  faculty  to  refuse  him  his  degree,  and 
the  fact  that  the  objectionable  conduct  occurred 
between  the  final  examination  and  the  day  of 

Siduation  is  immaterial. — People  v.  New  lork 
w  School,  (Sup.)  22  N.  Y.  S.  G63. 

2.  Notwithstanding  the  rif;ht  of  a  law 
school  to  refuse  a  contumacious  student  his  de- 
gree, he  is  entitled  to  a  certificate  of  attendance 
and  that  he  passed  a  satisfactory  examination. 
—People  V.  New  York  Law  School,  (Sup.)  22 
N.  Y.  S.  663. 

Commissioner  of  Liabor  Statistics. 

See  "Destroying  Public  Records.  " 

Common  Carrier. 

See  "Carriers." 


Compensation. 

Of  child  for  services,  see  "Parent  and  Child, "  1-4* 

Complaint, 

See  "Pleading.  "3-4. 

Condemnation  Proceedings* 

See  "Eminent  Domain. " 

Confession. 

Of  judgment,  see  "Judgment, "  1. 

CONITJCT  OP  LAWS. 

See,  also,  "Divorce,  '*  1. 

Assignment  for  benefit  of  creditors. 

An  assignment  by  a  foreign  corporation^ 
made  in  the  state  of  its  organization  and  valid 
under  its  laws,  operates  as  an  aesignmeut  of 
the  corporation's  prcperty  in  New  York  as 
ajccainst  its  subsequently  attaching  creditors. — 
Barth  v.  Backus,  (Sup.)  22  N.  Y.  S.  460. 

Consideration. 

See  "Contracts." 

CONSFIBAOY. 

What  constitutes. 

1.  An  agreement  between  a  labor  organiza- 
tion and  an  association  of  manufacturers  that 
no  member  of  the  association  shall  employ  a 
person  who  is  not  a  member  of  the  labor  or- 
ganization, or  retain  for  more  than  four  weeks 
any  employe  who  refuses  to  join  such  organ- 
ization, is  a  conspiracy.  —  Curran  v.  Galen. 
(Sup.)  22  N.  Y.  S.  826. 

Civil  action. 

2.  In  an  action  against  two  defendants  for 
conspiring  together  to  injure  plaintiff  by  cir- 
culating charges  that  plaintiff  had  cheated  one 
of  them,  judgment  may  be  rendered  against 
one  defendant,  where  the  evidence  shows  that 
he  did,  and  his  codefendant  did  not,  circulate 
such  charges.— Kelt  v.  Wyman,  (Sup.)  22  N.  Y. 
S.  133. 

CONSTITUTIONAL  LAW, 

Due  process  of  law. 

1.  Laws  1892,  c.  646,  providing  that  no  per- 
son shall  can-y  on  the  business  of  fat  render- 
ing, bone  boiling,  etc.,  within  the  limits  of  any 
incorporated  city  of  the  state,  or  within  three 
miles  from  the  corporate  limits  of  such  city,  is 
a  valid  exercise  of  ];)olice  power,  and  not  an  in- 
terference with  the  rights  of  such  person  in  the 
enjoyment  of  his  property,  within  Const,  art. 
1,  §  1,  providing  that  no  person  shall  be  de- 
prived of  life,  liberty,  or  property  without  due 
process  of  law.— People  ▼.  Rosenberg,  (Sup.)  22 
N.  Y.  S.  56. 

2.  Laws  1882,  c.  410,  (Consolidation  Act,> 
§  350,  which  provides  that  rents  shall  be  col- 
lected from  all  buildings  situated  upon  lots  ad- 
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joining  any  street  or  arenne  in  which  distrib- 
uting water  pipes  are  laid,  and  from  which  they 
may  bo  supplied  with  water,  charges  rent  only 
to  buildings  supplied  with  water;  and  therefore 
the  statutory  provision  authorizing  the  unpaid 
water  rent  to  be  carried  into  the  tax  of  the  fol- 
lowing year,  and  its  payment  enforced  by  lien 
and  pale,  like  ordinary  taxes  and  assessments, 
is  constitutional,  though  no  notice  is  required 
to  be  given  the  landowner,  since  he  knows  be- 
forehand what  the  water  rates  are,  and,  if  any 
•overcharge  is  made,  he  may  have  it  corrected. 
Remsen  v.  Wheeler,  12  N.  E.  564,  105  N.  Y. 
573,  distinguished.  —  Hennessey  v.  Yolkening, 
KSuper.  N.  Y.)  22  N.  Y.  S.  528. 

Uniformity  in  puniBhment  for  crimes. 

8.  Laws  1881,  c.  187,  as  amended  by  Laws 
1887,  c.  17,  establishing  the  house  of  refuge  for 
women,  and  providing  for  th<>  onmmitment 
thereto  of  all  temales  between  the  ages  of  15 
and  30  years,  who  have  been  convicted  of  cer- 
tain offenses,  for  a  term  of  not  more  than  5 
years,  unless  sooner  discharged  therefrom  by 
the  board  of  managers,  is  not  unconstitutional 
because  it  provides  a  longer  term  than  for  fe- 
males over  that  age,  and  a  different  place  of 
<K)nfinement.~People  v.  Coon,  (Sup.)  22  N.  Y. 
S.  865. 

CONTEMPT. 

"Costs  in  criminal  contempt,  see  **  Costs, "  23. 
Violation  of  injunction,  see  **  In  junction^**  2-6. 

What  constitutes. 

1.  Under  Code  Civil  Proc.  S  1241,  snbd.  4, 
providing  for  the  enforcement  of  judgments  by 
punishment  as  for  contempt  where  the  judgment 
requires  payment  of  money  to  an  officer  of  the 
«ourt,  except  where  money  is  due  on  a  contract, 
contempt  proceedings  are  proper  Where,  in  an 
action  under  sections  1781  and  1782  against  h 
trustee  of  a  corporation  for  misappropriation  of 
its  property,  a  receiver  is  appointed  under  sec- 
tion 1810,  and  a  judgment  rendered  that  the 
trustee  pay  to  the  receiver  a  certain  amount. 
— Gildersleeve  v.  Lester,  (Sup.)  22  N.  Y.  S. 
1028. 

2.  Disobedience  of  an  order  of  the  special 
term  requiring  defendant  in  a  mechanic*s  lien 
suit  to  restore  to  the  custody  of  the  county 
clerk  money  theretofore  deposited  to  secure 
plaintiffs  claim,  and  withdrawn  by  defendant, 
is  punishsble  as  for  contempt  under  Code  Civil 
Proc  §  14,  providing  that  a  court  of  record  has 
power  to  punish  by  fine  or  imprisonment  a 
party  to  an  action  for  the  nonpayment  of  mon- 
«y  ordered  to  be  paid  in  a  case  where  by  law 
no  execution  can  issue  for  its  collection,  "or 
for  any  other  disobedience  of  a  lawful  mandate 
•of  the  court"  impairing  a  party's  remedy  in  a 
<jivil  action.— Cunningham  v.  Hatch,  (Com.  Pi. 
N.  Y.)  22  N.  Y.  S.  701. 

CONTRACTS. 

6ee,  also,  **  Assignment  ;****  Assignment  for  Benefit 
of  Creditors;"  "Assumpsit;"  "Bonds;"  "Car- 
riers;" "Covenants;"  "Factors  and  Brokers;" 
"Frauds,  Statute  of;"  "Fraudulent  Conveyan- 
ces;" "Gifts;  ""Insurance;"  "Interest;"  "Land- 
lord  and    Tenant;"    "Master    and    Servant;" 


*  Mortflrages ; "  "  Negotiable  Instraments ;  **? 
nership;^  ** Principal  and  Agont;''*'8ale;'^!| 
cific  Performance;"  "Vendor  and  Purcbiser. 

Of  city,  see  "Municipal  Corporations, "  2. 

Of  corporations,  see  "Corporations,  **  ll-U 

To  make  will,  see  "Wills, "  23. 

Validity— Public  policy. 

1.  An  agreement  between  the  stockH 
of  a  newly-organized  corporation  proTi-l-^ 
the  stock  issued  to  them  should  be  dt^ 
with  the  C.  Trust  Company  for  six  mootfaf 
not  be  withdrawn  except  in  case  of  sah.  i 
specified  amount  of  treasury  stock.  vif% 
might  be  withdrawn  by  any  stockhotder  on  I 
days'  notice  to  the  other  stockholders.  I 
that,  if  it  was  intended  by  such  agreeni^ 
restrain  the  transfer  and  disposition  of  i 
stock  for  six  months,  the  agreement  wi5  ass 
the  statute  and  public  policy,  and  could  at:  h 
enforced.~Williams  v.  Montgomery,  (Sup.)  S 
N.  Y.  S.  1033. 

Interpretation. 

2.  A  contract  by  which  an  attonieT  pr» 
ises  to  pay  one  fourth  of  the  compensatk«  >■ 
ceived  by  him  in  a  suit  for  the  forecli*-.irp  i 
a  mortgage  to  one  who  agrees  to  procure  i  r- 
tainer  for  him  from  the  defendants  in  such  ^. 
does  not  obligate  him  to  pay  to  the  one  p^.':> 
ing  the  retainer  any  part  of  the  coiiipeL«*>: 
received  by  him  in  a  partition  suit  institDtt^^  tr 
him  to  prevent  the  sale  on  foreclosure  of  l-^ 
mortgaged  property  in  bulk,  and  to  securf  fi 
sale  in  parcels.— Fogel  v.  Derrickson,  (Ciiy  i. 
N.  Y.)  22  N.  Y.  S.  177. 

8.  A  contract  recited  that  plaintiff  vu  & 
ployed  by  a  corporation  as  its  physician,  fr.^ 
October  1,  1889,  to  May  1,  1®0.  at  J&l  iw 
month,  or,  in  case  R.  left  the  corporathir.  Iv 
fore  May  1,  1800,  plaintiff's  salary  shoQl<i  y 
$125  per  month,  and  to  continue  one  year  iros 
May  1,  1890,  or  from  the  date  when  it  -rf" 
Plaintiff  was  paid  $50  per  month  till  Maf  : 
1890,  and  $125  for  the  month  following.  R.^ 
employment  ceased  the  last  of  April  l^^ 
Held,  that  plaintiff  was  employed  from  Octck 
1,  1889,  to  May  1,  1800.  at  $50  per  month.  cJ 
R.'s  employment  ceased,  and  $125  per  onii: 
afterwards.— Jova  v.  Southern  Imp.  Ca,  (Ss? ! 
22  N.  Y.  S.  1031. 

4.  Defendant  made  an  agreement,  b/  yiw 
K.  was  to  sell  defendant's  land  for  ^».'V 
and  defendant,  "when  there  diall  ha^  ^ 
paid  to  him  on  said  contract  of  sale  the  su 
of  $20,000,  and  interest  thereon,"  was  to  trt» 
f  er  to  K.  or  his  assignee,  **said  contract  r 
sale,  and  all  sums  due,  or  to  grow  due  th^r^ 
under."  Held,  that  the  provision  as  to  interes 
related  only  to  the  $20,000,  on  pajraj"^, ; 
which  K.  was  entitled  to  the  remaining  ^j.*".J 
with  interest— Hoffeld  v.  Zeuzius,  (Sup.)  i-  > 
Y.  S.  1102. 

Demand  for  performance— Flaoe. 

5.  Defendant    contracted    with  the  5t»t» 


other  law-book  sellers,  "at  the  designated  1^' 
stores  in  Albanr,  nt  the  contract  price.*  «]>■ 
an  agreed  forfeiture  of  $100  as  liquidated  das: 
ages  for  each  refusal,  such  damages  to  be  s*- 
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by  the  person  aegrleyed.  HePl,  that  the 
tract  contemplated  the  designation  in  some 
m  of  the  store  at  which  defendant  would 
>p  tbe  books  on  sale,  and  until  such  desig- 
ion  is  made  the  person  desiring  to  purchase 
at  demand  of  defendant  personally,  or  of  his 
?Dt,  or  seek  out  the  store  at  which  defend- 
;  kept  the  books  on  sale,  and  demand  there, 
'ore  he  can  claim  a  forfeiture  under  the 
itract.— Little  t.  Banks,  (Sup.)  22  N.  Y.  S. 

■scission. 

6.  Plaintiff  and  defendant  L.  entered  into 
agreement  proTidingr  that  L.  should  have  the 
;lu8iTe  right  to  have  impressions  printed  from 
tain  plates  owned  by  plaintiff  for  a  certain 
iod,  and  that  plaintiff,  during  the  same  pe< 
d,  was  not  to  publish  any  works  in  competl* 
a  ^vv-ith  those  covered  by  the  agreement.  As 
consideration,  L.  gave  plaintiff  a  series  of 
>missory  notes  payable  at  certain  times,  and  in- 
*sed  by  the  other  defendants.  Default  having 
m  made  in  the  payment  of  certain  of  these 
[es,  plaintiff  notified  L.  that  he  rescinded  the 
reeinent,  and  returned  to  him  all  notes  ma< 
•ing  thereafter.  Plaintiff,  up  to  the  time  ot 
scis.sion,  had  fully  performed  his  part  of  the 
reement.  Hehh  that  the  rescission  related 
ly  to  the  unfulfilled  part,  and  not  to  the  entire 
reement,  and  L.  was  liable  on  the  notes  ma- 
rine before  the  rescission.  Pry  or,  J.,  dissent^ 
r. — Hurst  V.  Trow's  Printing  &  Bookbinding 
* ,  (Com.  PI.  N.  Y.)  22  N.  Y.  8.  371. 

bandonment. 

7.  A  contract  between  attorney  and  client 
r   compensation   for  the   attorney's   services, 

be  rendered  in  an  action  against  the  client, 
abandoned  by  the  attorney  where,  after  the 
ent*s  death,  he  neglects  to  inform  the  execu- 
r  of  the  existence  of  the  contract,  and  per- 
its  him  to  retain  other  counsel  to  carry  on 
e  litigation.— Bolte  v.  Fichtner,  (Sup.)  22  N. 

S.  725. 

ctions  on  oontraots. 

8.  In  an  action  for  work  done  under  an 
[press  contract,  where  tiie  evidence  shows 
lat  the  work  was  not  originally  done  in  ac- 
trdance  with  the  contract,  but  that  plaintiffs, 
ith  defendant's  permission,  undertook  to  rem- 
ly  the  defects,  until  finally  defendant  ex- 
*e8sed  himself  satisfied,  it  is  proper  to  sub- 
it  to  the  jury  the  question  whether  plaintiffs 
tbstantially  performed  their  contract.-- 
oughton  V.  Smith,  (Sup.)  22  N.  Y.  S.  148. 

—  Evidence. 

9.  In  an  action  for  services  and  materials, 
here  plaintiff  relies  on  a  written  contract 
lerefor,  which  he  annexes  to  his  complaint, 
Qd  defendant  alleges  that  this  is  not  the  con- 
net  actually  made,  but  that  another  was  en- 
ured into,  which  plaintiff  failed  to  perform,  it 
I  error  to  exclude  the  contract  which  defend- 
nt  claims  to  have  been  entered  into,  but  both 
istruments  should  be  submitted  to  the  jury  to 
etermine  which  is  the  contract  actually  made. 
-Wegener  v.  Butler,  (City  Ct  N.  Y.)  22  N.  Y. 

Contributloii. 

letween  sureties,  see  **  Principal  and  Surety. " 


Contributory  Negligenoe. 

See  *«Master  and  Servant,  **l&-dO;  ^'Negligence,  *^ 

CONVEBSION. 

See,  also,  "Deed,"  7;   "Trover  and  Conversion.^ 

Realty  into  personalty  —  Power  of  sale 
in  wiU. 

Testator  devised  all  his  land  to  his  wid- 
ow, providing  that  on  her  death  the  land  should 
be  sold,  and  the  moneys  arising  therefrom 
equally  divided  among  testator's  four  children, 
or  their  heirs.  In  case  of  the  widow's  remar- 
riage, the  land  was  to  be  sold,  and  one  half 
the  money  was  to  be  used  for  ner  benefit  and 
support,  to  "revert  back"  to  the  children  on  her 
death,  and  the  other  half  to  be  divided  equally 
among  them.  Held,  that  the  direction  for  the^ 
sale  of  the  land  on  the  death  or  remarriage  of 
the  widow  was  merely  a  provision  for  the  equal 
and  convenient  division  of  the  property  among 
the  children,  and  did  not  work  an  equitable^ 
conversion  of  the  land  into  money,  to  take  ef- 
fect as  a  gift  of  personal  property  on  the  wid- 
ow's remarriage  or  death.— Miller  T.  Gilbert,. 
(City  Ct  Brook.)  22  N.  Y.  S.  365. 

Conveyances. 

See  "Chattel  Mortgages;"  "Deed;"  "Fraudulent 
Conveyances ; "  " Mortgages ; "  " Sale ;  **  "Vendor 
and  Purchaser. " 

OOBFORATIONS. 

See,  also,  "Banks  and  Banking:"  "Carriers;"" 
"Horse  and  Street  Railroads;"  "Insurance;" 
"Municipal  Corporations;"  "Kallroad  Compa- 
nies;" "Telegraph  Companies." 

Conversion  of  stock,  see  "Trover  and  Conversion. " 

Mandamus  to  compel  inspection  of  books,  see 
"Mandamus,  "3. 

Service  of  process  on  foreign  corporations,  see 
"Writs,  "2. 

Organization. 

1.  A  corporation  whose  object  is  "to  estab- 
lish and  create  a  healthful  opportunity  for  thrift 
among  cash  purchasers  upon  their  individual- 
and  family  expenditures,  by  providing  for  com- 
missions from  tradesmen  on  cash  sales,  which 
are  to  benefit,  through  the  company,  the  pur- 
chasers,*' cannot  be  organized  under  the  pro- 
visions of  Laws  1875,  c.  267,  which  provides  a 
method  of  incorporating  "societies  or  clubs," 
since  the  proposed  corporation  Is  in  reality  a 
business  enterprise.— People  v.  Bice,  (Sup.)  22' 
N.  Y.  S.  631. 

Character  of  corporation — Private  or 
quasi  public. 

2.  A  corporation  organized  to  conduct  a 
race  track  and  offer  purses  and  stakes,  but 
which  is  not  given  the  power  of  eminent  do- 
main, nor  aid  from  the  state,  is  a  private,  and 
not  a  quasi  public,  corporation,  and  may  refuse 
to  allow  certain  persons  to  enter  horses  for  its- 
races. — Corrigan  v.  Coney  Island  Jockey  Club.. 
(Super.  N.  Y.)  22  N.  Y.  S.  394. 
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8.  The  mnt  by  the  state  to  such  a  coi^ 
poration  of  the  right  to  make  and  register  bets 
and  sell  pools  on  the  result  of  its  races  is  not  a 
^rant  of  stale  aid,  rendering  it  a  quasi  public 
corporation,  but  is  merely  a  remoyal  of  the 
st-itutory  t)rohibitiou  against  the  exercise  of  a 
right  existing  at  common  law.  —  Corrigan  t. 
Coney  Island  Jockey  Club,  (Super.  N.  Y.)  22  N. 
Y.  S.  394. 

Denial  and  proof  of  corporate  existence. 

4.  Proof  of  corporate  capacity  is  not  neces- 
sary unless  it  be  challenged  by  an  affirmatiye 
allegation  of  no  corporation.— Dry  Dock,  E.  B. 
&  B.  R.  Co.  T.  North  &  East  River  Ry.  Co.. 
<Com.  PI.  N.  Y.)  22  N.  Y.  S.  556. 

5.  Under  Code  Civil  Proc.  S  1776,  which 
provides  that,  in  suits  by  corporations,  plaintiff 
need  not  prove  its  corporate  existence,  "unless 
the  answer  is  verified,  and  contains  an  affirm- 
ative allegation  that  the  plaintiff  is  not  a  cor- 
poration," a  plaintiff  that  is  a  foreign  corpora- 
tion need  not  prove  its  corporate  existence 
where  the  only  allegation  of  the  answer  on 
the  subject  is  a  denial  of  knowledge  or  infor- 
mation sufficient  to  form  a  belief  as  to  plaintiff's 
organization.— McEl wee  Manufg  Co.  v.  Trow- 
bridge, (Sup.)  22  N.  Y.  S.  674. 

Directors — Meeting  to  elect. 

6.  Laws  1892.  c.  G87,  §§  23,  24,  provide 
that,  if  directors  shall  not  be  elected  on  the 
day  designated  in  the  by-laws,  the  corporation 
shall  not  be  dissolved,  but  the  directors  shall 
continue  to  hold  office  till  their  successors  hare 
been  appointed;  thit,  if  the  election  has  not 
been  held  on  the  day  so  designated,  the  direct- 
ors shall  forthwith  call  a  corporate  meeting 
for  the  purpose  of  electing  directors,  and  that, 
if  the  directors  fail  to  do  so,  any  member  of  the 
corporation  may  call  such  a  meeting  on  giving 
specified  notice.  Udd,  that  where  no  by-laws 
have  been  adopted,  a  meeting  for  the  election 
of  directors  may  nevertheless  be  called  by  giv- 
ing statutory  notice. — ^In  re  David  Jones  Co., 
(Sup.)  22  N.  Y.  S.  318. 

Liabilities. 

7.  In  an  action  against  the  directors  of  S. 
B.  &  Co.,  a  corporation,  to  recover  the  amount 
due  on  notes  of  the  company,  held  by  plaintiff, 
because  of  failure  of  defendants  to  make  and 
file  their  annual  report  as  required  by  Laws 
1875,  c.  611,  it  appeared  that  the  notes  were 
transferred  to  plaintiff  for  the  purpose  of  bring- 
ing suit,  and  that  prior  thereto,  but  after  the 
indebtedness  accrued,  S.  B.  &  Co.  was  dis- 
solved by  judgment  of  the  court.  Held,  that 
under  Act  1875,  S  38,  providing  that  the  disso- 
lution of  a  corporation  "shall  not  take  away  or 
impair  any  claim  or  remedy  existing  against 
the  corporation,  its  stockholders,  or  officers,  for 
any  liability  incurred  previous  to  its  dissolu- 
tion," plaintiff  could  maintain  such  action. — 
Bedford  v.  Sherman,  (Sup.)  22  N.  Y.  S.  892. 

8.  In  an  action  against  the  directors  of  S. 
B.  &  Co.,  a  corporation,  to  recover  the  amount 
due  on  notes  of  the  company,  held  by  plaintiff, 
because  of  failure  of  defendants  to  make  and 
file  their  annual  report  as  required  by  Laws 
1875,  c.  Gil,  the  entries  in  the  books  of  such 
company  during  the  period  of  the  directorship 
of  one  of  defendants  was  properly  admitted  in 


(Sup.)  22  SfTY.  S.  892. 

9.  Under  Code  Civil  Proc  {  17S1,  providjii: 
that  an  action  may  be  maintained  af^ainst  ai 
officer  of  a  corporation  to  compel  him  to  paj  is 
the  corporation  money  which  he  had  acquired 
to  himself  by  violation  of  his  duty,  and  seed  -a 
1782,  providing  that  such  action  may  be  brocs^^: 
by  a  trustee,  director,  manager,  or  other  o£ar 
of  the  corporation,  any  one  of  the  trustees  niy 
sue.— Gildersleeve  v.  Lester.  (Sup.)  22  N.  Y.  S. 
1026. 

10.  Under  Code  Civil  Proc.  {  1781,  proriSi^ 
that  an  action  may  be  maintained  agiunst  &2 
officer  of  a  corporation  to  compel  him  to  pcj 
to  the  corporation  money  which  he  has  acquired 
to  himself  by  violation  of  his  duty,  an  actioo  Bes 
where  a  trustee  appropriates  property  of  ib* 
corporation,  transferred  to  him  as  a  creditor  €f 
the  corporation  by  resolutions  carried  by  \U 
own  vote.— Gildersleeve  v.  Lester,  (Sup.)  22  N. 
Y.  S.  1026.  ^ 

Contraots— Bonds  and  mortgages. 

11.  A  manufacturing  company,  to  secure  Its 
indebtedness  to  a  bank,  voted  to  issue  bonds 
and  to  give  a  mortgage  to  a  trust  company  :o 
secure  the  issue.  The  bonds,  reciting  that  ther 
were  secured  by  a  mortgage  to  the  trust  com- 
pany, were  thereupon  issued,  and  delivered  ts 
the  bank  as  collateral  security  for  the  indebt- 
edness. Hdd,  that  the  fact  that  the  bonds  vfen 
not  signed  by  the  trust  company  before  their 
delivery  to  the  bank  did  not  affect  their  rali-i- 
ity,  though  they  provided  that  they  would  nx 
be  valid  until  signed  by  the  trust  oompany.- 
Gunther  v.  Mayer,  (Sup.)  22  N.  Y.  S.  50. 

12.  An  agreement,  made  at  a  meeting  of 
persons  interested  in  a  corporation,  to  issue  it« 
bonds  to  secure  a  loan  of  money,  is  not  binding 
on  the  corporation,  in  the  absence  of  evide£<^ 
that  they  had  authority  to  act  for  the  corpora- 
tion in  its  corporate  capacity,  or  that  their  ac: 
was  ratified  by  the  corporation. — Banks  v. 
New  York  Club,  (Sup.)  22  N.  Y.  S.  727. 
Notes. 

13.  In  an  action  on  a  note  by  the  indonee 
before  maturity,  against  the  payee,  a  corpora- 
tion, as  indorser,  it  appeared  that  defendant's 
president,  C,  indorsed  the  note  in  its  name  to 
S.,  who  afterwards  indorsed  it,  and  retunit-«i 
it  to  C,  who  indorsed  it  individually  to  plam 
tiff;  that,  after  the  first  indorsement,  defecd- 
ant's  directors  resolved  that  the  making  of 
certain  notes  by  the  president  in  the  name  ot 
the  companv  through  and  to  S.,  and  their  in- 
dorsement  by  the  president  in  the  name  of 
the  company,  were  approved.  C.  testified  xhtiX 
he  gave  defendant  a  check  for  the  proceeds  of 
the  note,  and  knew  it  received  the  same.  HH4. 
that  plaintiff  was  entitled  to  recover,  thoncb 
the  witness  producing  such  resolation  testif^i 
that  it  was  passed  at  an  imprompta  meeting 
of  three  directors,  without  any  notice  to  tb* 
other  two.— Hitchings  ▼.  St.  Lonis.  N.  O.  4 
O.  Canal  ft  Transp.  Co.»  (Sup.)  22  N.  Y.  S. 
719. 

Stook. 

14.  In  an  action  to  recover  the  amoont  of  a 
subscription  to  the  capital  stock  of  plaintiff  C6^ 
poration,  organized,  as  stated  in  its  charter, 
**for   the   purpose   of   manufactnrins*    mmins. 
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isporting,  and  dealinsr  In  clay  and  its  Prod- 
is coal,  minerals,  and  other  commodities,"  de- 
iants  cannot  set  up  as  a  defense  that  it  was 
ly  agreed  between  the  promoters  that  it  was 
inized  for  the  illegal  purpose  of  creating  a 
Lopoly,  and  controlling  the  protl notion  and 
es  of  the  commodities  named  in  the  charter. 
e«ar  Co.  ▼.  Sohlesel,  (Sup.)  22  N.  Y.  S.  407. 
!> wed.— Globe  Sewer  Pipe  Co.  v.  Otis,  (Sup.) 
X.  Y.  S.  411. 
15.  It    appeared   by  plaintiff's   charter  that 

purpose  of  its  incoi-poration  was  **to  buy, 
.  "leal  in,  and  handle  vinegar."  A  prospectus 
led  by  the  promoters  of  the  corporation,  and 
sented  to  defendant  and  others,  stated  that 
e  purpose  of  the  «M)mp:iny  shall  be  to  buy 
I  sell  vinegar,  with  a  view  to  regulate  the 
duction,  lessening  the  cost  of  selling,  of 
lalizing  the  distribution  of  the  surplus  in  ac- 
dance  with  the  demands  of  the  various  sec- 
is  of  the  country;  thereby  limiting  the  cost 
reaching  the  consumer,  and  benefiting  both 

producer  and  consumer."  Held,  that  the 
LTter  and  prospectus  did  not  show  such  an 
awful  intent  and  purpose  as  would  relieve 
endant  from  liability  on  a  subscription  to 
ck  in  such  company. — United  States  Vinegar 
.  V.  Schlegel.  (Sup.)  22  N.  Y.  S.  407;  Same 
Spamer,  Id.  410. 

16.  Though  a  prospectus  issued  by  the  pro- 
ters  of  a  corporation  showed  an  unlawful  pur- 
je,  and  the  promoters  represented  to  defend- 
t  that  the  purpose  of  the  corporation  was  to 
?ate  a  monopoly,  and  restrict  the  production 
i  regulate  the  price  of  vinegar,  by  which  he 
3  induced  to  subscribe  to  stock  therein,  de- 
idant  is  liable  on  such  subscription,  made 
or  to  its  actual  incorporation,  and  while  its 
plication  for  such  charter  was  pending  in  the 
ice  of  the  secretary  of  state,  in  the  absence 

evidence  thit  the  corporation  afterwards 
opted  such  representations  and  prospectus.— 
lited  States    Vinegar  Co.  t.   Schlegel,  (Sup.) 

N.  Y.  S.  407;  Same  v.  Spamer,  Id.  410. 

ights  of  stockholder. 

17.  An  agreement  between  the  stockholders 
a  newly-organized  corporation  provided  that 

e  stock  issued  to  them  should  be  deposited 
ih  the  C.  Trust  Company  for  six  months,  and 
t  be  withdrawn  except  in  case  of  sale  of  a 
ecified  amount  of  treasury  stock,  when  it 
sht  be  withdrawn  by  any  stockholder  on  five 
ys*  notice  to  the  other  stockholders.  Held 
at,  where  the  majority  stockholders  deposited 
cir  stock  with  the  S.  Trust  Company  in  vio- 
tion  of  the  agreement,  and  one  of  them  pur- 
ased  from  the  others  sufficient  to  give  him  a 
ajority  of  the  stock,  a  minority  stockholder 
IS  not  entitled  to  an  injunction  restraining 
e  majority  stockholders  and  the  S.  Trust 
)mpany  from  delivering  to  any  person  other 
an  the  0.  Trust  Company  any  of  such  atock, 
I  the  ground  that  such  agreement  was  made 
r  the  purpose  of  preventing  transfers  of  stock 
*  as  to  give  any  stockholder  the  control  of  the 
irporation,  since  the  agreement  does  not  ex- 
088  such  purpose.— Williams  v.  Montgomery, 
»up.)  22  N.  Y.  S.  1033. 

lb.  In  an  action  to  set  aside  an  alleged 
aadulent  conveyance,  where  plaintiff's  only  in- 
Test  is  that  of  a  stockholder  in  a  California 
trporation,  and  it  appears  that  an  action  had 


been  brought  In  California,  to  which  the  corpo- 
ration was  a  party,  and  by  answer  and  cross 
bill  substantially  the  same  allegations  were 
made  against  the  validity  of  the  conveyance 
as  are  contaiued  in  the  complaint,  the  California 
judgment  bars  plaintiff^s  recovery,  since,  as  a 
stockholder,  he  has  no  independent  right  of  ac- 
tion.—Alexander  V.  Donohoe,  (Sup^)  22  N.  Y.  S. 
(552. 

Assignment  for  benefit  of  creditors. 

19.  The  provision  of  the  Revised  Statutes 
making  unlawful  an  assignment  by  insolvent 
corporations  applies  to  assignments  in  this  state 
by  foreign  corrorations.— Vanderpoel  v.  Gror- 
man,  (Com.  PI.  N.  Y.)  22  N.  Y.  S.  541. 

^.  A  general  assignment  for  the  benefit  of 
creditors  by  a  foreign  corporation,  executed  in 
this  state,  and  of  property  in  this  state,  is,  as 
to  such  property,  meffectual  to  pass  title,  as 
against  an  attaching  creditor  of  the  corpora- 
tion.—Van  derpoel  V.  Gorman,  ((3om.  PI.  N.  Y.) 
22  N.  Y.  S.  54L 

Conveyances  in   contemplation    of  in- 
solvency. 

21.  A  manufacturing  company,  to  secure  its 
indebtedness  to  a  bank,  voted  to  issue  bonds, 
and  to  give  a  mortgage  to  a  trust  company  to 
secure  the  issue.  The  bonds,  reciting  that  they 
were  secured  by  such  mortgage,  were  thereup- 
on issued,  and  delivered  to  the  bank  as  col- 
lateral security,  but  the  mortgage  was  not  giv- 
en until  the  company  had  become  insolvent. 
Held  that,  as  the  vote  to  give  the  mortgage  was 
an  agreement  in  equity  to  give  it,  the  mortgage 
was  valid,  and  did  not  contravene  1  Itev.  St. 

?i.  (SOS,  §  4,  providing  that  it  shall  be  unlawful 
or  any  incorporated  company  to  make  any 
transfer  or  assignment  of  any  of  its  property  in 
contemplation  of  insolvency. — Gunther  v.  May- 
er, (Sup.)  22  N.  Y.  S.  50. 
Dissolution. 

22.  A  judgment  of  sequestration  does  not 
dissolve  the  corporation  against  which  it  is  ren- 
dered, but  such  corporation  may  appeal  from 
an  adverse  judgment  in  an  action  brought  by 
it,  and  pending  when  the  judgment  of  seques- 
tration was  rendered. — Auburn  Button  Co.  v. 
Sylvester,  (Sup.)  22  N.  Y.  S.  891. 

Foreign  corporation. 

23.  A  certificate  of  the  incorporation  of  a 
foreign  company  by  the  secretary  of  the  state 
in  which  it  was  incorporated,  over  the  seal  of 
such  state,  suflioiently  proves  such  incorpora- 
tion.— United  States  Vinegir  Co.  v.  Schlegel, 
(Sup.)  22  N.  Y.  S.  407;  Same  v.  Spamer,  Id. 
410. 

COSTS. 

Payment  on  appeal,  see  ''Appeal,  **7« 

Bight  to  costs. 

1.  Where  the  court,  of  its  own  motion, 
strikes  matter  out  of  an  affidavit  filed  in  a 
proceeding  before  the  court,  no  costs  will  be 
allowed. — People  v.  Murray,  (Super.  N.  Y.)  22 
N.  Y.  S.  1051,  23  CivU  Proc.  R.  53. 

2.  An  application  by  a  railroad  company 
for  authority  to  construct  its  road  along  a 
street,  made  under  Laws  1890,  c.  565,  giving 
such  power,  but  making  it  a  condition  preced- 
ent to  its  exercise,  in  respect  to  a  street  In 
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an  inoorporftted  Titlaire,  that  it  shall  procure 
the  order  of  the  supreme  court  on  notice  to 
the  Tillage  trustees,  is  a  special  proceeding, 
within  Ck>de  Oivil  Proc  S  3240,  and,  on  the 
application  being  denied,  costs  as  of  an  action 
are  properly  awarded,  in  the  discretion  of  the 
court,  to  the  trustees  of  the  Tillage  who  re- 
sisted the  application. — In  re  Lima  &  H.  F. 
Ry.  Co..  (Sup.)  22  N.  Y.  S.  967. 

Bight  to  costs— Offer  of  judgment. 

8.  Under  Code  Civil  Proc.  S  738,  authoriz- 
ing an  offer  of  judgment  for  a  certain  sum 
with  costs,  and  providing  that  if  plaintiff  fail 
to  obtain  a  more  favoraole  judgment  he  can- 
not recoTer  costs  from  the  time  o^  the  offer, 
plaintiff,  by  proceeding  to  trial  before  the  ex- 
piration of  the  10  days  within  which  the  stat- 
ute proTides  he  may  accept  the  offer  of  judg- 
ment, waiTes  the  right  to  avail  himself  of  such 
offer,  and  he  cannot  recover  costs  accruing 
after  the  offer  if  he  fails  to  obtain  a  more  fa- 
Torable  judgment.— Guttroff  t.  Wallach,  (City 
Ct.  N.  y.)  22  N.  Y.  S.  745. 

Amount  of  recovery. 

4.  Under  Code  CiTil  Proc.  S  3228,  entitling 
plaintiff  to  costs,  of  course,  upon  the  rendering 
of  a  final  judgment  in  his  faTor  (subdivision  3) 
in  an  action  specified  in  section  28(33,  snbds.  1, 
3,  4,  5,  which  section  includes  actions  brought 
under  section  1002,  giving  an  administrator 
power  to  recoTcr  for  the  negligent  killing  of  hla 
intestate,  plaintiff,  in  such  an  action,  is  entitled 
to  full  costs,  though  he  recovers  only  nominal 
damages,  the  case  not  being  within  subdivision 
4  of  said  section  3228,  providing  that  in  an  ac* 
tion  other  than  those  specified  in  the  foregoing 
subdivision,  in  which  the  complaint  demands 
judgment  for  a  sum  of  money  only,  plain ti.^  is 
not  entitled  to  costs  unless  he  recovers  $50  or 
more.— Silberstein  t.  William  Wicke  Co.,  (Su- 
per. N.  Y.)  22  N.  Y.  S.  171. 

5.  Coae  CiTil  Proc.  S  511,  which  permits 
the  entry  of  judgment  in  plaintiff's  faTor  for 
the  part  of  his  claim  admitted  by  answer  to 
be  just,  and  which  awards  him  costs  if  he 
elects  not  to  continue  the  action  for  the  re- 
mainder, does  not  entitle  him  to  costs  on 
entering  up  judgment  for  the  part  admitted 
to  be  due.  where  he  elects  to  continue  the 
action;  and  on  such  continuance  he  can  re- 
cover costs  only  in  case  he  recoTcrs  an  amount 
which  would  entitle  him  to  costs  had  hn  orig- 
inally brought  his  action  for  the  amount  not 
conceded  to  be  due.  Bradbury  t.  Winterbot- 
tom.  13  Hun,  636,  explained.— Walte  v.  F.  J. 
Kaldenberg  Co.,  (Sup.)  22  N.  Y.  S.  1006. 

6.  Where  a  complaint  stated  two  causes  of 
action,  one  for  freight  and  one  for  demtirrage, 
and  defendants  made  an  offer  of  judgment  for 
an  amount  equal  to  the  claim  for  freight,  and 
tiie  judge  allowed  the  claim  for  demurrage  at 
six  cents,  the  offer  was  not  more  faTorable  than 
the  judgment,  and,  in  view  of  the  fact  that 

Judgment  on  the  claim  for  demurrage  should 
laye  been  for  a  larger  sum  than  the  nominal 
amount  rendered,  the  costs  of  the  action  were 
properly  taxed  against  defendant— Dayton  t. 
Parke,  (Sup.)  22  N.  Y.  S.  613. 

Aotlon  in  forma  pauperis. 

7.  Under  Ode  CiTil  Proc.  §  460,  an  appli- 
catloD  for  laaye  to  sue  in  forma  pauperis  can- 


not be  granted  nnless  the  conrt  !•  satielied  th::: 
plaintiff  has  a  good  cause  of  action:  and  i: 
should  be  denied  in  an  action  by  a  serrant  for 
personal  injuries  caused  by  a  revolTing  shaft, 
where  the  affidaTits  of  two  of  her  fellow  spft- 
ants  state  that  she  Toluntarily  placed  herself 
on  the  shaft,  against  their  remonstrances,  and. 
when  hurt,  said  it  was  her  own  fault,  and  those 
of  two  other  fellow  servants  state  that  she  sat 
on  the  shaft  the  day  before,  though  plaintiff 
by  her  own  affidavit  positively  contradicts  them. 
—Beyer  v.  Clark,  (Super.  N.  Y.)  22  N.  Y.  & 
540,  29  Abb.  N.  C.  338. 
Security  for  costs. 

8.  In  an  action  against  an  executor  for 
specific  performance  of  a  contract,  an  order  d^ 
nying  an  application,  made  under  Code  Civil 
Proc.  S  3271,  (relating  to  actions  against  execu- 
tors, etc.,)  to  compel  plaintiff  to  giTe  security 
for  costs,  will  not  be  disturbed  on  appeal  where 
it  appears  that,  in  a  former  action  by  plaintiff 
agamst  defendant  for  damages  for  bn>ach  <*f 
the  same  contract,  defendant  recoTered  jnd^ 
ment  against  plaintiff  for  costs,  which  was 
modified  by  the  court  of  appeals,  and  execution 
returned  unsatisfied,  though  plaintiff  claimed  t> 
be  soWent,  and  the  parties  differed  as  to  tb^ 
effect  of  the  decision  of  the  court  of  appeals. 
but  no  case  or  opinion  in  the  court  of  apneaU 
is  presented  in  the  recorjL— Barnes  ▼.  Selif- 
man,  (Sup.)  22  N.  Y.  S.  45. 

».  Code  CiTil  Proc.  $  3277.  proTides  that, 
where  a  nonresident  plaintiff  fails  to  comply 
with  an  order  requiring  security  for  costs  to  be 
filed,  defendant  is  entitled  to  judgment  diamisp- 
ing  the  complaint.  Hdd,  that  the  court  can  al- 
low such  security  to  be  filed  after  the  expirj- 
tion  of  the  time  limited  by  order. — Comuel  ▼. 
Heinze,  (Sup.)  22  N.  Y.  S.  U7. 
Taxation. 

10.  Where  defendant,  by  leave  of  the  court* 
pays  the  costs  up  to  date,  and  amends,  the 
order  is  a  final  adjudication  that  the  items  l>«^ 
long  to  plaintiff,  and  in  taxing  the  costs  after 
final  judgment  for  plaintiff  the  derk  cnnn^t 
tax  such  items  in  faTor  of  either  narty.—Marx 
T.  Gross,  (Super.  N.  Y.)  22  N.  Y.  sTaSt. 

11.  On  an  order  sustaining  a  deinnrrer  to 
one  of  seTcral  counterclaims,  plaintiff  is  s^t 
entitled  to  recoTer  costs  as  on  a  litigation  an<l 
disposition  of  all  the  issues,  but  he  is  entitlei! 
to  only  $20,  trial  fee,  on  the  determination  of 
the  single  issue  involTed.— Kniering  t.  Lennoo. 
(CJom.  PL  N.  Y.)  22  N.  Y.  S.  775. 

12.  Under  Code  OiTil  Proc.  H  3232,  32S3, 
costs  may  be  taxed  and  included  in  an  intf^H^-v^ 
ntor^  judgment  sustaining  a  demurrer,  and  ex- 
ecution be  awarded  for  their  collection  thereby. 
— Brassington  t.  Rohrs,  (Com.  PL  N.  Y.  )  22  N. 
Y.  S.  761. 

18.  Where  a  demurrer  to  the  complaint  ha9 
been  oyerruled,  with  leave  to  answer  on  pay- 
ment of  costs,  plaintiff  is  not  entitled  to  taxa- 
tion in  his  favor  of  costs  befbre  notice  of  triaL 
nor  fee  for  entering  judgment,  nor  pro^wctiTe 
charges  for  satisfactaon  piece,  transcript,  and 
filing,  or  sheriff's  fee  on  execution.— Thompeoii 
T.  Stanler,  (Sup.)  22  N.  Y.  S.  897,  22  &tU 
Proc.  R.  348. 
Extra  allowance. 

14.  A  case  in  which 'no  spedfle  sum  is 
claimed,  and  nothing  iuToWed  but  the  yalldity 
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of  a  deed,  which  is  of  no  particular  value,  is 
not  a  proper  case  for  the  additional  allowance 
of  costs,  nor  does  the  fact  that  the  property  de- 
scribed in  the  deed  will  be  remotely  affected 
justify  such  an  allowance.— Donovan  v.  Wheel- 
er, (Sup.)  22  N.  Y.  &  54. 

15.  A  judgment  for  $8,000  in  plaintiff's 
favor  as  past  damages  caused  by  the  construc- 
tion and  operation  of  the  road  cannot  serve  as 
the  basis  of  an  extra  allowance  of  5  per  cent, 
where  such  judgrment  was  subsequently  revci'sed 
on  the  ^ound  that  plaintiff  had  suffered  nicnely 
nominal  damages.— Gray  v.  Manhattan  Ry.  Co., 
•Com.  FJ.  N.  Y.)  22  N.  Y.  S.  771. 

16.  An  action  to  enjoin  an  elevated  railroad 
company  from  operating  its  road  in  front  of 
plaintiffs  premises,  and  for  such  sum  as  may 
be  found  due  plaintiff  on  an  accounting  for  the 
depreciation  of  his  property,  was  decided  in  de- 
fendant's favor  on  the  ground  that  plaintiff's 
property  had  not  depreciated  in  value.  Held, 
that  an  allegation  in  the  complaint  that  plain- 
tirs  premises  had  depredated  $75,000,  made 
simply  as  the  basis  for  mjunctive  relief,  but  not 
claimed  as  damages,  cannot  serve  as  the  basis 
on  which  to  calculate  an  extra  allowance  to 
the  costs  of  5  per  cent,  on  the  amount  claimed 
in  the  complaint. — Gray  v.  Manhattan  Ry.  Co.. 
(Com.  PK  N.  Y.)  22  N.  Y.  S.  771. 

Review  on  appeal. 

17.  No  question  as  to  the  taxation  of  costs 
can  be  raised  on  appeal  from  the  final  judg- 
ment, as  the  taxation  of  costs  forms  no  part  of 
the  judgment  roll;  and  if  costs  are  Inserted 
without  taxation,  it  is  simply  an  irregularity 
on  the  part  of  tne  clerk,  which  must  be  cor- 
rected on  motion.  —  Uecla  Consolidated  (Jold 
Min.  Co.  v.  O'Neill,  (Sup.)  22  N.  Y.  S.  130. 

Remedies. 

IS.  Where  plaintiff  in  nn  action  on  an  al- 
leged oral  contract  has  been  defeated,  and  a 
lar^'e  bill  of  costs  taxed  against  him,  a  suit 
Kubsequently  brought  by  him  for  the  reforma- 
tion of  a  written  contract,  by  inserting  therein 
t^nhstantially  the  same  matters  litigat^  in  the 
prior  action,  will  be  stayed  until  the  costs  in 
such  prior  action  are  paid. — Sprague  v.  Bar- 
tholdi  Hotel  Co.,  (Sup.)  22  N.  Y.  S.  1090. 

19.  Where  a  plaintiff  who  has  been  nonsuit- 
ed brings  a  second  suit  on  the  same  cause  of 
action,  it  is  proper  to  order  the  second  suit 
i^tayed  till  payment  of  the  costs  nud  aisbnrse- 
raents  of  the  first  suit. — ^Noonan  v.  New  York, 
U  E.  &  W.  R.  Co.,  (Sup.)  22  N.  Y.  S.  860. 

.Costs  on  appeal. 

20.  Where  an  order  setting  aside  a  verdict 
for  plaintiff  is  afilrmed  on  his  appeal  **with 
costs  of  the  appeal  to  abide  the  event,"  he  is 
entitled  to  his  costs  on  the  appeal  on  obtaining 
a  Terdict  at  the  second  trial,  notwithstanding 
defendant's  success  in  resisting  the  appeaL 
Durant  v.  Abendroth,  (Sup.)  1  N.  Y.  S.  534 
contra.— Herbst  v.  Vacuum  Oil  Co.,  (Sup.)  22 
X  Y.  S.  42. 

21.  Where  several  appeals  are  taken  in  a 
cause,  respondent,  on  affirmance,  is  entitled  to 
costs  of  each  appeal,  though  all  are  included  in 
a  single  notice  or  appeal.  —  Brassington  v. 
Rohrs,  (Com.  PI.  N.  Y.)  22  N.  Y.  S.  1053. 

V.22N.Y.8.— 73 


In  proceeding  to  punish  for  criminal 
contempt. 

22.  Under  Code  CivU  Proa  ff  S,  9,  defining 
criminal  contempts,  and  presciibing  a  punish- 
ment by  fine  and  imprisonment,  the  court  has 
no  power  to  impose  costs  on  the  offender.^ 
Boon  V.  McGucken,  (Sup.)'  22  N.  Y.  S.  42i. 

Coxuxterclaim. 

See  "Set-Ofl  and  Counterclaim. " 

OOUBTS. 

See,  also,  "Contempt;"  "Justices  of  the  Peace.* 

Superior  court  of  Wew  York  city— For- 
eign corporations. 

Since  Code  Proc.  §  427,  provided  that  an 
action  against  a  foreip;n  corporation  might  be 
brought  in  the  superior  court  of  New  York 
city,  "by  a  resident  of  this  state,  for  any  cause 
of  action,"  which  section  was  codified  by  Code 
Civil  Proc.  §  1780,  declaring  that  "an  action 
against  a  foreign  corporation  may  be  main- 
tained by  a  resident  of  this  state  •  •  •  for 
any  cause  of  action,"  and  since  the  jurisdiction 
so  conferred  was  permanently  continued  by 
0)n8t.,  as  amended  1808,  art.  6,  §  12,  the  supe- 
rior court  of  New  York  city  has  jurisdiction  of 
an  action  by  a  resident  of  Brooklyn  against  n 
foreign  corporation  for  personal  injuries  inflicted 
in  another  state,  notwithstanding  anything  in  • 
Code  Civil  Proc.  §  263,  to  the  contrary,  sincfe 
to  the  extent  that  the  latter  section  may  limit 
such  jurisdiction  it  is  unconstitutional.—Flynn 
V.  Central  R.  C5o.  of  New  Jersey,  (Super.  N.  Y.> 
22  N.  Y.  S.  383.  ^»  v     f« 

COVENANTS. 

Against  incumbrances.  * 

1.  A  grantor's  liability  on  a  covenant  against 
incumbrances  is  not  affected  by  the  fact  that  tht^ 
grantee  knew  of  the  incumbrance  at  the  time  of 
taking  the  deed.— Doctor  v.  Darling,  (Sup.)  22 
N.  Y.  S.  594. 

2.  A  covenant  against  incumbrances  is  bro- 
ken by  the  existence  of  a  restriction  as  to  the 
kind  of  building  which  may  be  erected  on  the 
land,  when  such  limitation  diminishes  its  value. 
—Doctor  V.  DarUng,  (Sup.)  22  N.  Y.  S.  504. 

Actions  for  breach. 

3.  Evidence  of  the  value  of  repairs  made  by 
a  grantee  to  whom  land  had  been  sold  free  froiu 
incumbrances  after  a  sale,  made  by  her,  hati 
been  rescinded  by  the  purchaser  wnen  he  dis- 
covered certain  building  restrictions  on  the  land, 
and  before  a  sale  subject  to  the  restriction,  i» 
admissible,  as  bearing  on  the  value  of  the  prem- 
ises, when  in  the  same  condition  with  and  with- 
out the  restriction,  though  the  value  of  such  re- 
pairs is  not  recoverable  as  damages.  Follett. 
J.,  dissenting,  on  the  ground  that  the  value  of 
the  repairs  was  included  in  the  damages  recov- 
ered.—Doctor  V.  Darling,  (Sup.)  22  N.  Y.  S.  504. 

4.  In. an  action  for  breach  of  a  covenant 
against  incumbrances,  defendant  cannot  show 
that  the  use  of  property  in  the  neighborhood 
had  so  changed  that  a  building  restriction 
would  not  be  enforced  In  equity,  where  such 
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eridence  in  offered,  not  as  bearing  on  the  qnan* 
turn  of  damages,  but  as  a  defense  to  tbe  action. 
—Doctor  V.  Darling,  (Sup.)  22  N.  Y.  S.  594. 

OredibUlty. 

Of  witness,  see  "Witness, "  9-18. 

obiminaij  law. 

Bee,  also,  "Arrest;"  "Witness." 

Particular  crimes,  see  "Assault  and  Battery;** 
"Burglary;"  "Destroying  Public  Records;" 
"  Disorderly  House ; "  "  False  Pretenses ; "  "  Homi- 
cide;" "Intoxicating  Liquors;"  "Receiving 
Stolen  Ooods. " 

Uniformity  in  punishment  for  crimes,  see  "Ck>n- 
stitutlonal  Law, "  8. 

Conduct  of  trial. 

1.  A  witness  was  examined  by  the  district 
attorney,  and  cross-examined  by  defendant,  and 
left  tbe  stand.  Afterwards,  and  during  the 
trial,  defendant's  counsel  desired  to  further 
cross-examine  him,  but  he  was  not  in  court. 
Defendant  introduced  affidavits  that,  at  the  con^ 
elusion  of  the  examination,  his  counsel  stated 
to  the  district  attorney  that  he  desired  to  fur- 
ther cross-examine  the  witness,  and  desired  his 
attendance  for  that  purpose.  These  were  op- 
posed by  affidavits  that  no  such  request  was 
heard.  Held^  that  the  trial  should  have  been 
held  open  a  reasonable  length  of  time  to  enable 
ilefendant  to  procure  the  witness.— People  v. 
Severance,  (Sup,)  22  N.  Y.  S.  91. 

Evldenoe. 

2.  Where  a  bank  cashier  is  on  trial  for 
making  a  false  entry  in  a  "tickler,"  with  intent 
to  defraud,  a  paper  which  purports  to  be  a  veri- 
fied statement  of  balances  shown  by  a  deposit 
ledger  is  not  admissible,  where  there  is  no  proof 
that  it^was  made  by  defendant,  though  it  was 
sent  bv  him  to  the  witness  producing  it.— Peo- 
ple V.  Severance,  (Sup.)  22  N.  Y.  S.  9L 
Objections  to  evidence. 

8.  Error  in  allowing  the  state  to  ask  de- 
fendant if  he  had  not  had  fights  with  several 
persons,  with  some  of  whom  he  admitted  that 
he  had  had  altercations,  is  rendered  harmless 
by  afterwards  having  it  stricken  out,  because 
not  followed  by  testimony  showing  conviction 
therefor,  and  instructing  the  jury  to  disregard 
it.— People  V.  Kennedy,  (Sup.)  22  N.  Y.  S.  267. 

Crops. 

Mortgage  on,  see  "Chattel  Mortgages,  **  3,  8. 

CUSTOM  AND  TTSAQE. 

Evidence. 

1.  Where  a  witness  has  testified  that  the 
striking  out  of  the  name  in  a  bank  pass  book 
was  not,  in  his  opinion,  done  at  the  bank,  it  is 
incompetent  to  prove  what  the  custom  of  the 
bank  was  in  the  matter. — O'Brien  v.  Weiler, 
(Sup.)  22  N.  Y.  S.  627. 

2.  In  an  action  for  damages  for  breach  of 
a  contract  to  furnish  a  certain  number  of  reams 
of  paper,  of  a  certain  size,  at  a  fixed  price,  evi- 
dence of  a  custom  of  trade  to  use  a  smaller  size 


of  paper  as  a  basis  from  which  to  calculate  t^« 
cost  of  larger  sizes,  the  price  of  which  snial>? 
size,  it  was  alleged,  became  inserted  in  the  oj^ 
tract  as  the  price  of  the  larger  size,  was  adzcl'i- 
sible  to  show  that  plaintiff  acted  fraadnlestlr 
in  inserting  in  the  contract  the  price  of  th« 
smaller  size  in  place  of  the  proper  price,  csIt- 
lated  from  that  as  a  basis,  of  the  larger  azi, 
called  for  by  the  contract.— De  Cernea  v.  Cor- 
nell, (Com.  PI.  N.  Y.)  22  N.  Y.  S.  941. 

8.  In  an  action  for  damages  for  breadi  of 
a  contract  to  furnish  a  certain  number  of  rax< 
of  paper,  the  fact  that  plaintiff  had  been  ia 
the  paper  business  for  a  number  of  years  pre- 
ceding the  execution  of  the  contract  in  gnesti^ra 
establishes  presumptively,  at  least,  his  know.- 
edge  of  any  well-known  and  preval^it  cnstoa 
in  that  traue,  and  his  denial  of  such  knowledge, 
being  that  of  a  party  in  interest,  is  not  coc- 
elusive.— De  Oemea  ▼.  Cornell,  (Com.  PL  N.  Y.t 
22  N.  Y.  S.  941. 

DAMAGES. 

By  public  improvements,  see  *^ Municipal  Corpo- 
rations, **  1^14. 

For  deceit,  see  •'Deceit, "  3. 

For  libel,  see  ** Libel  and  Slander,*  18,  UL 

In  condemnation  proceedings,  see  '^Bminent  Do- 
main, "  8-16. 

Interest  on,  see  "Interest." 

Measure  of  damages  for  torts. 

U  Where  license  is  given  to  persons  about 
to  excavate  for  a  building  to  enter  on  adjoinmc 
premises  to  a  limited  extent  only,  for  the  pur- 
pose of  shoring  up  the  wall,  and  the  license  !•* 
exceeded,  the  licensors  may  recover  damare^ 
for  loss  of  profits  on  work  for  which  the  Ucen* 
ors  had  orders,  and  which  they  were  prevent*'': 
from  doing  by  acts  of  the  llcensees.<-<3apel  v. 
Lyons,  (Com.  PI.  N.  Y.)  22  N.  Y.  S.  378. 
Nominal  damages. 

2.  Defendant  employed  a  contractor  to  shore 
up  plaintiflfs  wall,  to  prevent  it  from  falUng  in- 
to an  excavation  which  defendant  was  making 
on  an  abutting  lot.  The  contractor's  employes, 
without  permission  from  plaintiff,  entered  plain- 
tifiTs  premises,  and  put  beams  through  the  wall 
whereby  plaintiff's  property  was  injured.  Hel:, 
that  plaintiff  will  not  be  restricted  to  nominai 
damages  because  defendant  was  not  obliged  to 
shore  up  the  wall,  and  his  doing  so  saved  plaiiH 
tiff  from  greater  damages. — ^Ketcham  v.  Cohn. 
(Com.  PI.  N.  Y.)  22  N.  Y.  S.  181. 

8.  In  an  action  under  Code  Civil  Proc.  i 
1902,  to  recover  compensation  for  the  pecun- 
iary injury  resulting  to  the  next  of  kin  of  a  bor 
unaer  the  age  of  three  years  from  his  death  b^ 
the  wrongful  act  of  defendant,  a  verdict  fvr 
nominal  damages  only  will  not  be  disturbed.- 
Silberstein  v.  William  Wicke  CJo..  (Super.  N.  Y.) 
22  N.  Y.  S.  170,  29  Abb.  N.  C.  291. 
Excessive  damages. 

4.  Where  plaintiff  is  a  widow,  the  mother 
of  4  children,  ranging  in  age  between  4  and  13 
years,  a  verdict  of  $2,(XX)  in  her  favor  for  the 
death  of  her  4  year  old  child  will  not  be  set 
aside  as  excessive,  or  as  unsupported  by  tbe 
evidence,  merely  because  plaintiffs  age  was 
not  proven,  since  the  juiy  was  at  liberty  to 
infer  her  age  from  the  facts  proven,  and  from 
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lor  appearance.  —  MoskoTitz  ▼.  LightOt  (Sup.) 
rj  X.  Y.  S.  732. 

BvideDce. 

5.  In  an  action  for  personal  injnries,  it  is 
oTnpetent  for  the  phjsidan  who  attended  plain* 
iiT,  and  Icnew  all  his  symptoms  and  condition, 

0  Testify,  after  describing  the  nature  and  ap- 
>oarajice  of  the  injury,  that  there  was  no  other 
•a  use  than  the  accident  that  would  account  for 
lie  condition  of  plaintiflTs  head.— Friess  t.  New 
fork  Cent.  &  H.  R.  R.  Co.,  (Sup.)  22  N.  Y.  S. 
.04. 

6.  Evidence  that  plaintiff's  wife  was  con- 
ined  to  her  bed  for  two  weeks  during  a  sick- 
less  caused  by  defendant's  negligence,  and  that 
the  had  done  her  own  work  for  years  previous- 
y,  but  not  showing  the  value  of  such  services, 
loes  not  authorize  damages  for  loss  of  such 
services,  in  addition  to  actual  expenditures  in 
jrocuring  a  servant  to  take  her  place  during 
mch  illness. —  Munk  v.  City  of  Watertown, 
Sup.)  22  N.  Y.  S.  227. 

7.  A  physician's  testimony  that  there  was 

1  possibility  of  plaintiff's  injury  being  cured  by 
L  certain  treatment,  but  that  the  probability 
vas  that  the  injury  would  be  permanent,  con- 
idering  her  advanced  age,  warrants  a  finding 
>y  the  jury  that  the  injury  is  permanent.— 
ruomey  v.  O'Reilly,  Skelly  &  Fogarty  Co., 
Com.  PI.  N.  Y.)  22  N.  Y.  S.  930. 

8.  In  an  action  for  personal  injuries  caused 
>y  defendant's  negligence,  plaintiff,  under  a  gen- 
ral  allegation  of  damages,  is  entitled  to  prove 
he  permanent  nature  of  her  injuries.— Tuomey 
.  ( >'Reilly,  Skelly  &  Fogarty  Co.,  (Com.  PI.  N. 
L.)  22  N.  Y.  S.  930. 

DEATH  BY  WBONGFUIi  ACT- 

Svidence. 

In  an  action  for  death  by  wrongful  act 
•ommitted  on  board  of  a  vessel  lying  in  -  for- 
ijrn  port,  not  more  than  two  miles  from  shore, 
)l:untiff  muMt  show  that,  by  the  law  of  the  for- 
>ii:n  country,  such  death  is  an  actionable 
vrong.  —  Geoghegan  v.  Atlas  Steamship  C3o.. 
Com.  PL  N.  1.)  22  N.  Y.  S.  749. 

Decedents. 

>ce  ^Descent  and  Distribution;**  **Ezeotttor8  and 
Administrators ; "  "  Wills. » 

DECEIT. 

>ee,  also,  ** Fraudulent  Conveyances. 

^V^hen  cause  of  action  accrues. 

1.  A  right  of  action  for  fraudulent  repre- 
iontations  of  solvency,  inducing  a  sale  of  goods, 
iccruea  on  the  discovery  of  the  fraud;  and  the 
seller  need  not  delay  bringing  his  action  until 
he  maturity  of  a  note  given  by  the  purchaser 
or  the  price.— Thomas  v.  Dickinson,  (Sup.)  22 
S\  Y.  S.  260. 

Bvidence. 

2.  In  an  action  for  misrepresentations  as 
o  the  character  of  certain  persons  who  had  ap< 
)lied  to  plaintiff  for  the  rent  of  a  flat,  proof 
>f  the  making  of  the  representations  by  defend- 


ant, and  that  the  character  of  the  tenants 
was  not  as  represented,  does  not  entitle  plaintiff 
to  recover,  without  showing  that  the  represen- 
tations were  false  at  the  time  they  were  made, 
and  that  defendant  knew  or  had  reason  to  be- 
lieve that  they  were  false.— Ide  v.  Graham, 
(City  Ct.  N.  Y.)  22  N.  Y.  S.  709. 

Damages.  . 

8.  Though  an  action  for  fraudulent  repre- 
sentations of  solvency,  inducing  a  sale  of  goods, 
was  brought  before  the  maturity  of  a  note 
given  for  the  price  of  the  goods,  yet,  where  it 
matured  before  the  trial,  was  not  paid,  and  was 
tendered  back  to  the  purchaser,  the  seller  is 
entitled  to  recover  as  damages  the  value  of  the 
goods  obtained  by  the  purchaser  by  means  of 
the  fraudulent  representations.  —  Thomas  t. 
Dickinson,  (Sup.)  22  N.  Y.  S.  260. 

DeolaratlonB. 

As  evidence,  see  **  Evidence,  **  8-8. 

Decree. 

See  **  Specific  Performance, "  0. 

DEDICATIOir. 

Of  highway,  see  "Highways,  ^  1. 

Revocation  of  offer  by  death. 

The  death  of  the  owner  is  a  revocation  of 
a  proffered  dedication  of  streets,  and  an  accept- 
ance thereafter  by  the  village  gives  it  no  right 
in  the  streets.— People  v.  Kellogg,  (Sup.)  22  N. 
Y.  S.  490. 

DEED. 

See,   also,    "Covenants;"    "Fraudulent   ConTey- 

ances;"  "Vendor  and  Purchaser. " 
Estoppel  by,  see  "Estoppel,"  1. 

Validity. 

1.  A  deed  reciting  that  it  was  executed  pur- 
suant to  an  order  of  court  which  proves  to  be  a 
nullity  is  not  rendered  valid  by  the  fact  that 
the  grantor  was  invested  with  a  power  of  sale, 
which  he  did  not  attempt  to  exercise  when  ex- 
ecuting the  deed,  since  1  Rev.  St.  p.  737,  §  124, 
which  validates  deeds  executed  by  the  donee 
of  a  power,  '^although  such  puwer  be  not  re- 
cited or  referred  to  therein,"  does  not  apply  to 
a  case  where  the  grantor  in  a  deed  expressly 
states  that  he  proix>ses  to  execute  a  certain 
power,  which  he  believes  he  possesses,  and  has 
no  intention  of  executing  another  power,  which 
he  does  not  believe  he  possesses. — Pollock  ▼. 
Hooley,  (Sup.)  22  N.  Y.  S,  215. 

Description. 

2.  The  description  of  the  subject  of  a 
grant  as  **the  house  and  lot  of  ground  which 
we  [the  grantor  and  grantee]  now  occupy," 
reference  being  made  to  an  accompanying  deed 
for  a  full  description,  is  suflSciently  definite 
to  convey  the  property  as  against  the  grantor 
and  his  heirs. — Campbell  t.  Morgan,  (Sup.) 
22  N.  Y.  S.  1001. 

8.  The  correct  description  of  land  as  to  the 
last  two  courses  was  as  follows:  Thence  north* 
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erly  to  a  strip  of  land  "at  the  head  of  W.  street, 
owned  by  A.;  thence  westerly  along  said  strip 
of  land  owned  by  A.  and  W.  street  about  124 
feet,  to  the  place  of  beginning.**  A  deed  to  the 
land  omittea  the  words,  "thence  westerly  along 
said  strip  of  land  owned  by  A.**  It  stated,  how- 
erer,  that  the  boundaries  given  embraced  "all 
the  lands  in  said  bounds.**  There  was  also  a 
purchase-money  mortgage  giren  at  the  same 
time  by  the  grantee,  which  contained  the  cor- 
rect description.  Held,  th^t  the  grantee's  title 
was  not  affected  by  the  omission. — Johnson  ▼. 
Williams,  (Sup.)  22  N.  Y.  S.  247. 

Delivery. 

4.  Delivery  of  a  deed  to  a  third  person, 
under  its  provisions  that  it  should  not  come  into 
force  until  after  the  grantor's  death,  and  that 
such  third  person  should  be  custodian  thereof, 
and  see  that  its  provisions  were  complied  with, 
is  sufficient. —Campbell  v.  Morgan,  (Sup.)  22 
N.  Y.  S.  1001. 

What  property  passes. 

B.  A  deed  conveyed  two  lots,  "excepting 
therefrom,  however,  so  much  of  said  lots  as 
has  been  taken  for  the  opening  of  127th  street 
and  the  widening  of  M.  street."  Prior  to  the 
date  of  the  deed^  127th  street  had  been  laid  out 
by  the  commissioners  on  a  map  filed  by  them, 
but  proceeilings  to  condemn  the  land  were  not 
commenced  until  after  the  deed.  Held^  that 
those  portions  of  the  lots  over  which  the  street 
had  been  laid  out  passed  by  the  deed,  and  the 
grantee  was  entitled  to  the  damages  therefor 
on  opening  the  street. — ^In  re  Board  of  Street 
<  )peMinjr  and  Improvement  of  City  of  New  York, 
(Sup.)  2L>  N.  Y.  S.  1021;   In  re  Baird,  Id. 

6.  Where  the  owners  of  a  wharf  and  bulk- 
head, who  are  excluded  from  possession  by  the 
acts  of  a  city  in  filling  out  into  the  water  to  a 
new  dock  line  established  by  it,  elect  to  abandon 
their  claim  to  the  property  in  specie,  and  to 
take  a  pecuniary  compensation  from  the  city 
for  its  appropriation,  and  they  recover  judgment 
accordingly,  a  deed  of  trust  subsequently  exe- 
cuted by  them,  conveying  the  land  on  which  the 
wharf   and    bulkhead    were    situated,  together 

.  with  all  their  right  and  title  to  the  "lands  un- 
der water  in  front  of  their  premises,"  does  not 
invest  the  grantee  with  any  right  to  the  money 
paid  by  the  city  in  satisfaction  of  the  judgment 
after  the  execution  of  the  deed. — Carroll  v.  New 
York  Life  Insurance  &  Trust  Co.,  (Sup.)  22  N. 
Y.  S.  284. 

7.  Though  a  will  devising  land  to  an  exec- 
utor in  trust  to  sell  the  same,  and  divide  the 
proceeds  among  testator's  children,  may  work 
an  equitable  conversion  of  the  realty  into  per- 
sonalty, the  children  are  the  equitable  owners 
of. the  personalty,  and  their  respective  shares 
may  be  transferred  by  deed. — ^In  re  Ledrich's 
Estate,  (Sup.)  22  N.  Y.  S.  978. 

Estate  oonveyed. 

8.  An  instrument  reciting  that,  in  consider- 
ation of  certain  services  rendered  by  M.,  *'I  do 
give,  bequeath,  and  convey"  to  M.  certain 
premises,  "to  have  and  to  hold  for  her  own 
personal  use,  and  to  dispose  of  in  such  man- 
ner and  time  as  she  may  please,"  carries  the 
fee.— Campbell  ▼.  Morgan,  (Sup.)  22  N.  Y.  S. 
1001. 


BEMTJBRAOXL 


Liability  of  consignee. 

1.  A  cargo  consigned  to  defendants  arrivp*] 
at  the  dock  named  in  the  charter  party  on  Juce 
22d,  but  could  not  begin  to  unload  until  June 
28th,  the  delay  being  caused  by  the  dock  b^ 
ing  occupied  by  other  vessels  which  had  preri- 
ously  arrived.  The  charter  party  provided  that 
for  each  day's  detention  by  default  of  the  rmi- 
signor  or  its  agent  plaintiff  should  be  pfudSoi\ 
and  the  agreement  in  regard  to  discharpng  va< 
expressed  by  the  words  **customary  dispatch."  I 
which  has  been  held  to  mean  a  berth  where  the  I 
vessel  can  unload  as  soon  as  she  is  ready.  B^'i, 
that  defendants  were  liable  for  the  demunagf. 
—Dayton  v.  Parke.  (Sup.)  22  N.  Y.  S.  613. 

2.  Where  plaintiff  claims  that  he  was  «!*^       ' 
layed  after  the  commencement  of  the  unloaJ- 
ing  through  the  failure  of  the  consignee  to  p^^        , 
vide  a  proper  berth  for  the  work,  but  the  pn>»f        ! 
is  not  absolute,  so  that  the  court  can  fa.  the 
demurrage,  the  claim  for  the  alleged  loss  of  time 

is  for  the  jury.— Dayton  v.  Parke,  (Sup.)  22  N. 
Y.  S.  613. 

Demurren 

See  "Pleading,"  5.  | 

DEPOSITION. 

Of  adverse  party,  see  **  Discovery.  •  ' 

Delay  in  application. 

1.  A  delay  hi  applying  for  the  commission        i 
is  no  ground  for  denying  it  where  no  right  of        ' 
the  adverse  party  has  been  impaired,  and  the 
parties  will  be  able  to  execute  the  commis.Nion 
before  next  trial  term.— Hart  v.  Ogdensbun:  J^: 
L.  C.  R.  Co.,  (Sup.)  22  N.  Y.  S,  401. 

Authority  of  oommissioner — When  ex- 
pires. 

3.  Where  a  commission  issues  to  take  the 
depositions  of  several  witnesses  without  the 
state,  the  commissioner's  authority  expires  on 
the  return  of  his  commission  pursuant  to  th»^ 
direction  thereon,  and  the  filing  of  the  same 
with  the  clerk  of  the  court  from  whence  it  is- 
sued, together  with  the  depositions  of  a  portion 
of  the  witnesses;  and  the  commissioner  nas  n<> 
power  thereafter  to  take  the  depositions  of  oth- 
er witnesses  named  in  the  commission. — B*'u^ 
diet  V.  Richardson,  (Sup.)  22  N.  Y.  S.  839. 

Objections  to  Interrogatories. 

8.  Interrogatories  to  be  attached  to  a 
commission  to  take  testimony  cannot  be  ob- 
jected to  merely  because  at  present  the  f\\ie<- 
tions  do  not  seem  pertinent,  out  should  be  al- 
lowed if  the  testimony  mav  become  pertin^Dt 
in  rebuttal.— Fry  v.  Manhattan  Trust  Co., 
(Super.  N.  Y.)  22  N.  Y.  S.  386. 

4.  Nor  can  they  be  objected  to  because  they 
call  for  such  a  mass  of  written  testimony  that 
it  will  impose  a  great  burden  on  the  witness.— 
Fry  V.  Manhattan  Trust  Co.,  (Super.  N.  Y.)  22 
N.  Y.  S.  386. 

6.  Interrogatories  to  be  attached  to  a  com- 
mission to  take  testimony  cannot  be  objected 
to  as  calling  for  matters  concerning  tiie  private 
business  of  the  witness. — Fiy  v.  Maimattan 
Trust  Co.,  (Super.  N.  Y.)  22  nI  Y.  S.  386. 
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OrosB-interrogatories  ^  Bight    to    oral 
cross-examination. 

6.  Where  plaintiff's  principal  witnesses  are 
to  be  examined  by  commission,  and  it  is  diffi- 
cnlt  for  defendant  to  anticipate  what  their  tes- 
timony  will  be,  so  as  to  enable  him  to  property 
frame  his  cross-interrogatories,  he  will  be  grant- 
<h1  the  right  to  cross-examine  them  orally,  with 
leave  to  plaintiff  to  re-examine  the  witnesses 
orally,  or  to  have  an  oral  direct  examination 
if  he  prefers.— Laidley  v.  Rogers,  (Sup.)  22  N. 
y.   S.  468. 

Open  commissions. 

7.  Under  Code  Civil  Proc  fi§  803.  894, 
which  provide  that  the  parties  may  stipulate 
or  the  court  may  direct  that  a  commission  issue 
without  written  interrogatories,  and  that  the 
dei>08ition  be  taken  on  oral  questions,  or  partly 
on  oral  questions  and  partly  on  written  inter- 
rogatories, the  court  has  the  power  to  direct 
an  oral  commission  against  the  objection  of 
one  of  the  parties.— Laidley  t.  Rogers,  (Sup.) 
22  N.  Y.  S.  468. 

"  i.  In  an  action  by  stockholders  of  one  cor- 
poration to  prevent  its  consolidation  with  an- 
other on  the  ground  that  plaintiffs*  company  is 
jibsolutelv  controlled  by  the  other,  and  that 
plaintiffs  stock  will  be  rendered  valueless  by 
the  inequitable  nature  of  the  contract  for  con- 
solidation, an  open  commission  will  issue  when 
it  appears  that  the  ordinary  commission  with 
written  interrogatories  would  be  useless,  in 
view  of  the  want  of  exact  knowledge  of  the 
methods  of  the  two  corporations  possessed  by 
plaintiffs  and  their  counsel,  and  when  it  further 
appears  that  plaintiffs  do  not  know  the  names 
of  the  precise  persons  who  have  possession  of 
the  important  books  and  documents  which  they 
may  need,  or  of  the  names  of  those  who  may 
have  passed  from  the  'service  of  defendants, 
but  who  were  actors  at  the  time  of  the  various 
events  relied  on  to  show  the  inequitable  nature 
of  the  proposed  consolidation. — Hart  v.  Ogdens- 
burg  &,  L.  C.  R.  Co.,  (Sup.)  22  N.  Y.  S.  4()1. 

9.  Such  commission  should  be  limited,  in  a 
general  way,  to  an  examination  of  those  present 
and  past  officers,  agents,  and  clerks  of  the  cor- 
pora t  ion  who  have,  or  have  had,  charge  of  the 
books  and  papers,  and  who  have  knowledge  of 
the  facts  alleged  in  the  complaint.— Hart  v.  Og- 
densbure  &  L.  C.  R.  Co.,  (Sup.)  22  N.  Y.  S.  401. 

10.  The  fact  that  allegations  of  counsel  in 
the  moving  affidavits  rest  on  information  and 
belief  is  no  ground  for  denying  the  application 
for  an  open  commission  when  the  facts  on 
which  such  allegations  are  baaed  are  beyond  dis- 
pute.— Hart  V,  Ogdensburg  &  L.  C.  R.  Co., 
<Sup.)  22  N.  Y.  S.  401. 

Examination  of  nonresidents. 

11.  Where  an  action  by  stockholders  to  pre- 
vent the  consolidation  of  their  cojporation  with 
another  is  properly  brought  within  the  state, 
the  fact  that  it  will  be  necessary  for  plaintiffs 
to  prove  certain  allegations  of  their  complaint 
by  exact  evidence  as  shown  by  the  books  and 
papers  of  both  corporations,  whose  principal 
ofhoes  are  without  the  state,  and  as  known  to 
the  officers,  who  are  nonresidents,  is  no  ground 
for  sending  them  to  the  foreign  state  for  trial, 
but  an  open  commission  will  issue  for  the  exam- 
ination of  such  officers  and  books  and  papers.— 


Hart  V.  Ogdensburg  &  L.  C.  R.  Co.,  (Sup.)  22 

Suppression. 

12.  A  brief  delay  in  making  a  motion  to 
suppress  a  deposition  irregularly  taken  is  no 
ground  for  denying  the  motion,  if  it  was  made 
before  a  term  of  court  at  which  the  case  might 
have  been  tried.— Benedict  v.  Richardson,  (Sup.) 
22  N.  Y.  S.  839. 

18.  A  deposition  will  be  suppressed  where 
it  appears,  from  the  answers  given  by  the  wit- 
ness on  cross-examination,  that  he  willfully  and 
knowingly  refuses  to  answer  the  cross  ques- 
tions fully  and  fairly.— Groldmark  v.  Metropoli- 
ton  Opera-House  Co.,  (Sup.)  22  N.  Y.  S.  136. 

DESCENT  AND  DISTBIBTTTION. 

See,    also,    **  Executors     and    Administrators ; " 
**  Wills." 

Inheritance  tax. 

1.  Laws  1892,  c.  399,  f  2,  relating  to  taxa- 
ble transfers  of  property,  provides  that  when 
the  property  passes  oy  sudi  transfer  "to  any 
person  to  whom  any  such  decedent,  grantor, 
donor,  or  vendor,  for  not  less  than  ten  years 
prior  to  such  transfer,  stood  in  the  mutually 
acknowledged  relation  of  a  parent,"  such  trans- 
fer shall  not  be  taxable  under  this  act,  unless 
it  is  personal  property  of  the  value  of  $10,000 
or  more.  Hdd.  that  an  annuity  of  the  present 
value  of  less  than  $3,000,  bequeathed  to  a  lega- 
tee whom,  for  over  40  years,  testator  treated 
as  he  did  his  daughters,  and  for  whose  comfort 
he  showed  the  same  solicitude,  was  not  taxable, 
though  such  legratee  was  not  related  to,  and 
was  never  adopted  by,  testator,  and  though  in 
his  will  he  referred  to  her  as  "our  friend." — 
In  re  Wheeler's  Estate,  (Surr.)  22  N.  Y.  S. 
1075,  1  Misc.  Rep.  450. 

2.  Where  a  will  gives  the  executors  the 
power  to  contract  for  sale  of  the  estate  and  to 
execute  deeds  thereof,  directs  the  payment  of 
an  annuity  to  a  legatee  during  her  life,  and  pro- 
vides for  the  support  of  his  minor  children, 
and  an  equal  division  of  the  residuum,  after 
payment  of  specific  legacies,  among  his  wife 
and  four  children,  there  is  a  conversion  of  the 
realty,  rendering  the  shares  devised  to  his  wife 
and  children  subject  to  taxation.— In  re  Wheel- 
er's Estate,  (Surr.)  22  N.  Y.  S.  1076,  1  Misc. 
Rep.   450. 

3.  The  proceeds  of  life  insurance  policies 
payable  to  the  insured,  his  executors,  etc.,  are 
assets,  and  are  subject  to  the  legacy  tax.— In  re 
Knoedler,  (Sup.)  22  N.  Y.  S.  608. 

Time  of  payment. 

4.  Laws  1892,  c.  399,  §  3,  provides  that  all 
taxes  imposed  bv  this  act  are  due  and  payable 
at  the  time  of  the  transfer:  provided,  however, 
that  taxes  on  the  transfer  of  any  estate  "limit- 
ed, conditioned,  dependent,  or  determinable 
upon  the  happening  of  any  contingency  or  fu- 
ture event,  by  reason  of  which  the  fair  market 
value  thereof  cannot  be  ascertained  at  the  time 
of  the  transfer,"  shall  become  due  and  payable 
when  the  persons  entitled  thereto  shall  come 
into  actual  possession  or  enjoyment  thereof. 
Held  that,  where  real  estate,  converted  by  the 
will  of  testator  into  personalty,  was  largely 
owned   by   him    and    others   as   partners,   and 
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used  in  the  prosecution  of  the  lumbering  and 
tanning  business,  the  actual  yalue  of  which,  or 
testator's  interest  therein,  was  dependent  on 
the  manner  in  which  it  is  controlled,  the  as- 
sessment and  collection  of  the  tax  to  which  the 
same  is  subject  should  be  postponed  until  the 
persons  entitled  thereto  come  into  the  actual 
possession  or  enjoyment  thereof.— In  re  Wheel- 
er's Estate,  (Surr.)  22  N.  Y.  S.  1075,  1  Misc 
Rep.  450. 

6.  The  tax  on  the  personal  estate  of  the  tes- 
tator, as  shown  by  the  report  of  the  appraiser, 
should  be  paid  at  once,  in  the  absence  of  any 
showing  why  it  should  not  be  so  paid.— In  re 
Wheeler's  Estate,  (Surr.)  22  N.  Y.  S.  1076,  1 
Misc.  Rep.  450. 

Description* 

Indeed,  866 ** Deed, "2,  8. 

DESTBOYINa  FUBIjIC  BEG- 
OBDS. 

What  oonstitutes. 

1.  Since  Laws  1883,  c.  356,  as  amended 
by  Laws  1886,  c.  205,  imposes  on  the  com- 
missioner of  labor  statistics  the  duty  of  gather- 
ing statistical  information  for  public  purposes, 
and  empowers  him  to  compel  the  production  to 
him  of  information,  in  writing,  by  persons  and 
corporations,  to  be  used  by  him  as  a  public 
officer,  the  commissioner  is  charged  with  the 
duty  of  preserving  the  answers  and  statistics 
thus  furnished  to  nim  as  a  public  officer;  and 
their  willful  destruction  or  mutilation  by  the 
commissioner  is  an  offense  under  the  above 
section  of  the  Penal  Code.  Per  Mayham,  P. 
J.  Putnam,  J.,  dissenting.— People  t.  Peck, 
(Sup.)  22  N.  Y.  S.  576. 

2.  The  fact  that  the  above  statutes  relat- 
ing to  the  office  of  commissioner  of  labor  sta- 
tistics provide  no  specific  place  for  the  cus- 
tody of  such  answers  and  statistics,  and  do  not 
require  him  to  file  any  papers,  records,  or  docu- 
ments that  may  issue  to  him,  does  not  exempt 
him  from  prosecution  for  their  willful  destruc- 
tion or  mutilation,  since  1  Rev.  St.  (7th  Ed.) 
p.  376,  S  50,  makes  it  the  duty  of  every  public 
officer,  on  the  expiration  of  his  term,  to  deliver 
to  his  successor  in  office  all  books  and  papers 
in  his  custody  as  such  officer.  Per  Mayham, 
P.  J.  Putnam,  J.,  dissenting  on  the  ground 
that,  as  no  duty  vested  in  the  commissioner  to 
preserve  the  papers  in  question,  he  was  not 
bound  to  deliver  them  to  his  successor. — Peo- 
ple V.  Peck,  (Sup.)  22  N.  Y.  S.  576. 

8.  Pen.  Ck>de,  S  94,  which  makes  it  a  crim- 
inal offense  to  willfully  remove,  destroy,  or 
mutilnte  records,  papers,  or  documents  "filed  or 
deposited"  In  a  public  office,  or  with  any  public 
.  oflacer,  "by  authority  of  law,"  includes  not  only 
papers  and  documents  placed  in  a  public  office, 
or  with  a  public  officer,  for  permanent  care  and 
preservation,  but  also  those  placed  there  for 
temporary  use  or  custody.  Per  Herrick,  J. — 
People  V.  Peck,  (Sup.)  22  N.  Y.  S.  576. 

4.  Written  answers  furnished  to  the  com- 
missioner of  labor  statistics  in  response  to  cir- 
culars issued  by  him  in  his  official  capacity, 
and  filed  and  deposited  by  him  in  the  office  of 


the  bureau  of  labor  statistics,  in  the  state  capi- 
tol,  are  deposited  with  a  public  officer,  and  in 
a  public  office,  within  the  meaning  of  the  IVnal 
Code,  though  the  act  creating  the  office  (l<>es 
not  set  apart  any  specific  place  in  which  su>*h 
statistics  shall  be  deposited.  Per  Herrick.  J. 
—People  V.  Peck,  (Sup.j  22  N.  Y.  S.  576. 

5.  Since  Laws  1886,  c.  205,  authorizes  the 
commissioner  to  issue  circnlars,  and  to  compel 
answers,  respecting  the  condition  of  workiof- 
men  and  the  productive  industries  of  the  state, 
such  circulars  and  answers,  filed  and  deposited 
by  the  commissioner  in  his  office,  are  papen 
received  by  him  "by  authonty  of  law,"  within 
the  meaning  of  the  above  section  of  the  PeoaJ 
Code.  Per  Herrick,  J.— People  t.  Peck,  (Sup.) 
22  N.  Y.  S.  576. 

Indictment. 

6.  An  indictment  which  alleges  that  the 
commissioner  of  hibor  statistics  willfully  and 
unlawfully  mutilated,  obliterated,  and  de- 
stroyed circulars  issued  by  him  in  his  official 
capacity,  and  the  answers  received  by  him 
thereto,  showing  the  condition  of  workingmen 
and  of  the  various  productive  industries  of  the 
state,  which  papers  were  filed  and  deposited  by 
him  in  his  office  at  the  state  capitol,  chanre^ 
an  offense  under  Pen.  Code,  f  94,  which  makes 
it  a  crime  for  any  person  to  willfully  and  un- 
lawfully remove,  mutilate,  or  destroy  any  r«*c- 
ord,  paper,  or  other  document  •*filed  or  d<^- 
posited  in  a  public  office,  or  with  any  public 
officer,  by  authority  of  law."  Putnam,  X.  dis- 
senting.—People  V.  Peck,  (Sup.)  22  N.  Y.  S. 
576. 

7.  An  indictment  charging  the  oomm!^ 
sioner  of  labor  statistics  with  the  willful  re- 
moval and  destruction  of  public  documents 
filed  and  deposited  in  his  office  need  not  allt^ze 
facts  and  circumstances  showing  that  suoh 
destruction  and  removal  were  willful  and  un- 
lawful, nor  need  it  allege  whether  the  pap»'r« 
in  question  were  destroved  before  or  after 
they  had  been  used,  tabulated,  or  digested,  or 
any  of  the  circumstances  under  which  they 
were  destroyed,  since  such  circumstances  are 
matter  of  evidence,  and  not  matter  of  fact. 
Per  Herrick,  J.  Putnam,  J.,  dissenting.— 
People  V.  Peck,  (Sup.)  22  N.  Y.  S.  576. 

8.  Neither  need  the  indictment  negative 
the  existence  of  circumstances  under  whit^h 
it  would  be  lawful  for  the  commissioner  to  d^ 
stroy  public  documents  in  his  possession,  8in«^ 
this  is  matter  of  defense,  to  be  established  at 
the  trial.  Per  Herrick,  J.— People  t.  Peck, 
(Sup.)  22  N.  Y.  S.  576. 

Detinue. 

See  "Replevin." 

Devise  and  Legacy. 

See  •'Wills." 

Directors. 

Of  corporations,  see  •'Corporations,"  5-l€L 

Discharge. 

Action  for  damages,  see  *•  Master  and  Senrant,  *  ^ 
ft. 
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DIS00VES7. 

SaLamination  of  adverse  2>arty. 

1.  A  motion  for  the  appearance  of  defend- 
int,  a  trustee  of  a  corporation,  for  ezamina- 
ion  by  plaintiff,  one  of  the  stockholders  there- 
of, so  as  to  enable  him  to  frame  his  complaint 
sainst  the  corporation,  should  be  denied  where 
>laintiff  has  made  no  attempt  to  examine  the 
»ookB  of  the  corporation,  and  has  not  been  de- 
lied  access  to  them.  —  Nathan  ▼.  Whitehill, 
Sup.)  22  N.  Y.  S.  63. 

2.  Such  motion  should  be  denied  when  it 
s  apparent  that  the  purpose  of  the  examination 
s  to  ascertain  if  plamtiff  has  a  cause  of  action 
>n  which  he  might  reasonably  hope  to  succeed. 
-Nathan  v.  Whitehill,  (Sup.)  22  N.  Y.  S.  63. 

8.  To  warrant  the  issuance  of  a  commission 
for  the  examination  of  an  odverse  party,  it  is 
lot  necessary  to  show  that  he  will  state  facts 
faTorable  to  the  moving  party,  but  it  is  suffi- 
:ient  to  show  that  the  adverse  party  has  knowl- 
^Ige  of  facts  from  which  the  moving  party 
•;cek8  to  draw  favorable  conclusions.— -Hart  v. 
Dgdensburg  ft  L.  G.  K.  Co.,  (Sup.)  22  N.  Y.  S. 
401. 

DisxnissaL 

Df  action,  see  ** Practice  in  Civil  Cases, "  L 
31  appeal,  see  **  Appeal,  **  46-48. 

DISOBDEBIiY  HOUSE. 

In  generaL 

1.  Pen.  Code,  |  822,  makes  the  keeping  of 
a  disorderly  house,  which  prior  thereto  was  a 
misdemeanor  at  common  law,  a  statutory  of- 
fense. Section  2  nrovides  that,  after  the  tak- 
ing effect  of  the  Code,  (December  1,  1882,)  no 
net  shall  be  deemed  criminal  or  punishable 
except  as  prescribed  or  authorized  by  it,  or  by 
some  statute  not  repealed  by  it.  Held,  that  the 
provisions  of  the  charter  of  the  city  of  Kings- 
ton (Laws  1872,  c.  150)  authorizing  its  common 
council  to  suppress  disorderly  houses,  and  an 
ordinance  of  such  council  prohibiting  such 
bouses,  and  providing  for  the  punishment  of 
keepers  thereof,  were  repealed.— People  v.  Hat- 
ter, (Sess.)  22  k.  Y.  S.  688. 

"Wliat  constitutes. 

2.  Whether  a  person  keeps  a  house  him- 
self, or  leases  it  to  another,  to  be  used  as  a 
house  where  people  can  have  unlawful  sexual 
intercourse,  he  is  equally  guilty,  under  Pen. 
Code,  §  322,  making  it  a  misdemeanor  to  keep 
a  house  for  persons  to  visit  for  unlawful  sexual 
intercourse,  or  to  let  a  building  knowing  that  it 
is  intended  to  be  used  for  such  purpose. — People 
V.  O'Melia,  (Sup.)  22  N.  Y.  S.  fes. 
Indiotment. 

8.  An  indictment  for  keeping  a  disorderly 
house  charged  that,  on  certain  dates  named, 
defendant  **did  keep  and  maintain  a  certain 
common,  ill-governed,  and '  disorderly  house, 
and  in  said  house,  for  his  own  lucre  and  gain, 
certain  persons,  as  well  men  as  women,  of  evil 
name  and  fame  and  of  dishonest  conversation, 
to  frequent  and  come  together  then  and  on 
said  days  and  times,  there,  unlawfully  and 
willfully,  did  cause  and  procure,  and  the  said 
men  and  women,   in   his  house,  at  unlawful 


times,  as  well  in  the  night  as  in  the  day,  then 
and  on  said  days  and  times,  there  to  be  and 
remain,  drinking,  tippling,  gambling,  whoring, 
and  misbehaving  themselves  unlawfully  and 
willfully,  did  permit  and  get,  there,  thereby, 
habitually  disturbing  the  peace,  comfort,  and 
decencv  of  the  neighborhood  of  the  said  com- 
mon, ill-governed,  and  disorderly  house,  to  the 
great  damage  and  common  nuisance  of  the  peo- 
ple,*' etc.  Hdd,  that  such  indictment  is  not 
subject  to  the  objection  that  more  than  one 
crime  is  charged,  within  the  meaning  of  Code 
Crim.  Proc.  §f  278,  279,  providing  that  the  in- 
dictment must  charge  but  one  crime,  in  one 
form,  except  that  it  may  be  charged  in  sepa- 
rate counts  to  have  been  committed  in  a  dif- 
ferent manner  or  by  different  means,  and, 
where  the  act  complained  of  may  constitute 
different  crimes,  they  may  be  charged  in  sep- 
arate counts.— People  v.  Matter,  (Sess.)  22  N. 
Y.  S.  688. 

Dissolution. 

Of  corporation,  see  **  Corporations,  "22» 
Of  firm,  see  "Partnership, "  l-«. 

DIVOSCE, 

Foreign  decree,  concluHiveness,  see  ** Judgment,^ 
13. 

Divorce    obtained   in    another   state  — 
Service  by  publication. 

1.  A  decree  of  divorce  in  another  state^ 
proceeding  only  on  a  constructive  sorvice  of 
process  by  publication,  though  /alid  by  the  law 
of  the  forum,  is,  by  the  law  of  New  York,  a 
nullity  as  to  defendant  spouse  resident  in  Now 
York.— Davis  v  Oavis,  (Com.  PI.  N.  Y )  1:2  N\ 
Y.  S.  191. 

Cruelty. 

2.  False  accusations  of  unchastlty,  made 
without  sufficient  cause  by  a  husband  against 
his  wife,  constitute  cruel  and  inhuman  treat- 
ment.^Strau8  v.  Straus,  (Sup.)  22  N.  Y.  S. 
567. 

8.  Acts  of  cruelty  committed  by  a  husband 
against  his  wife  will  revive  acts  of  cruelty 
which  have  been  condoned.— Straus  v.  Straus, 
(Sup.)  22  N.  Y.  S.  567. 

Adultery  by  plaintiff  after  suit  brought 
— Counterclaim  and  defense. 

4.  Code  Civil  Proc.  S  544,  provides  that  the 
court  may  permit  a  party  to  make  a  supple- 
mental answer  alleging  material  facts  which 
occurred  after  his  former  pleading,  or  of  which 
he  was  ignorant  at  the  time.  Section  1770 
provides  that  in  divorce  proceedings  defendant 
may  plead  the  adultery  of  plaintiff  as  a  defense 
and  as  a  counterclaim.  Held,  in  an  action  for 
divorce  for  adultery,  after  issue  was  joined  and 
the  case  noticed  for  trial  by  both  parties,  and 
placed  on  the  calendar,  that  adulteries  commit- 
ted by  plaintiff  after  suit  brought  may  be  plead- 
ed, by  leave  of  court,  both  as  a  counterclaim 
and  as  a  defense.— Blanc  v.  Blanc,  (Sup.)  22  N. 
Y.  S.  204. 

Bight  of  discontinuance. 

5.  The  fact  that,  in  an  action  bv  a  husband 
for  divorce,  the  wife  is  charged  with  adultery 
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is  no  ground  for  denjing  an  ai»plication  by  the 
former  for  a  discontlnoance,  since  the  volun- 
tary withdrawal  of  the  suit  is  a  confession  of 
error  on  the  pirt  of  the  husband.— Moore  ▼. 
Moore.  jSup.)  22  N.  Y.  S.  4i>l. 

6.  The  public  has  no  such  interest  in  an 
action  for  divorce,  where  no  issue  is  raised  as 
to  tha  legality  of  the  marriage^  as  will  require 
the  court,  in  the  exercise  of  its  discretion,  to 
denr  plaintiflTs  npplicution  for  a  discontinuance. 
—Moore  v.  Moore,  (Sup.)  22  N.  Y.  S.  451. 

Alimony  and  costs. 

7.  Where,  in  an  action  by  a  husband  for 
divorce  on  the  ground  of  adultery,  the  court 
grants  the  wife  temporary  alimony,  it  is  error 
to  make  such  alimony  conditional  on  her  waiv- 
ing her  right  to  ajurr  trial,  though  under  Code 
Civil  Proc.  S  1769,  tne  granting  of  temporary 
alimony  is  discretionary  with  the  trial  court. 
Sigel  V.  Sigel,  (Super.  N.  Y.)  19  X.  Y.  S.  906, 
disapproved.— Lowenthal  v.  Lowenthal,  (Sup.) 
22  N.  Y.  S.  858. 

8.  On  decreeing  a  wife  separation  from  bed 
and  board  on  the  ground  of  desertion  by  the 
husband,  and  awarding  her  the  custody  of  her 
three  daughters,  two  of  whom  are  in  ill  health 
and  require  medical  attention,  an  award  of 
$150  per  month  as  alimony  will  be  set  aside  as 
inadequate,  and  increased  to  $200  per  month, 
where  it  appears  that  the  husband  nas  an  an- 
nual net  income  of  nearly  $10,000,  derived  al- 
most entirely  from  property  acquired  by  defend- 
ant since  his  marriage  to  plaintiff.— Emerson  v. 
Emerson,  (Sup.)  22  N.  Y.  S.  684. 

9.  Code  Civil  Proc.  S  17(39,  provides  that 
during  the  pendency  of  an  action  for  divorce 
the  court  may  make  orders  requiring  the  hus- 
band to  pay  money  to  enable  the  wife  to  carry 
on  or  defend  the  action,  and  that  the  final 
judgrment  in  such  action  may  award  **costs" 
in  favor  of  or  against  either  party,  collectible 
by  execution  issued  therefor  as  in  an  ordinary 
case.  Held,  that  no  allowance  for  the  expenses 
of  the  action  can  be  properly  made  to  the  wife 
in  the  final  judgment,  as  the  statute  authorizes 
only  "costs  to  be  provided  for  therein. — Straus 
V.  Straus,  (Sup.)  22  N.  Y.  S.  567. 

10.  On  the  discontinuance  of  an  action  by  a 
husband  for  divorce  on  Ihe  ground  of  adultery, 
the  wife  is  entitled  to  costs,  but  not  to  counsel 
fees,  which  can  bo  granted  only  to  enable  her 
to  prosecute  or  defend  the  action.— Moore  v. 
Moore,  (Sup.)  22  N.  Y.  S.  451, 

Disbursements  on  motion. 

11.  Code  Civil  Proc.  §  3251,  provides  for 
costs  of  certain  specified  motions,  (not  includ- 
ing motions  for  alimony  and  counsel  fees,)  and 
that,  on  any  other  motion,  the  court  or  judge 
may  allow  costs,  not  exceeding  $10,  besides 
necessary  disbursements  for  printing  and  ref- 
eree's fees.  Held,  that  the  clerk  cannot  tax 
disbursements  on  the  granting  of  a  motion  for 
alimony  and  counsel  fees,  unless  the  order  spe- 
<!ifically  directs  him  to  do  so. — Ward  v.  Ward, 
(Super.  N.  Y.)  22  N.  Y.  S.  903,  23  Civil  Proc. 
B.  61. 

\2,  An  order  confirming  the  report  of  a 
referee  appointed  to  hear  a  motion  for  alimony 
and  counsel  fees  allowed  a  monthly  sum  as  ah- 
mony,  and  a  certain  sum  for  expense  in  con- 
ducting the  action,  "together  with  such  sum  as 


shall  be  taxed  by  the  clerk  of  this  conrt  as 
costs  and  disbursements."  Held,  that  the  or- 
der was  too  indefinite  to  constitute  a  roedfic 
delegation  of  power  to  the  clerk  to  tax  referee's 
or  stenographer's  fees.— Ward  v.  Ward,  (Snper. 
N.  Y.)  22  N.  Y.  S.  903,  23  CivU  Proc  E.  gT 

Doounents. 

As  evidence,  see  **  Evidence,  **  l(^18b 

DOMICrCIiE. 

What  constitutes. 

Where    defendant's    domicile    by   birth 
was  in  St.  Louis,  and  he  came  to  New  York  be- 
fore he  was  of  age,  and  went  into  business,  and 
for  about  a  year  and  a  half  lived  at  vaiioas 
boarding  houses   and  hotels,   and  then,  for  a 
few  months,  •he  hired  apartments,  at  the  end 
of  which  time  he  left  them,  stored  his  goods.     I 
and  went  to  Maine  to  spend  his  snmmer  vaca- 
tion, the  evidence  is  not  sufficient  to  show  that     i 
he  was  a  resident  of  the  state  of  New  York. 
even  though  it  is  assumed  that  he  had  a  gen- 
eral intention  of  returning,  and  he  declares  his     ' 
intention  of  returning  at  a  stated  ttme^— Eaves 
Costume  Co.  v.  Pratt,  (Com.  PL  N.  Y.)  22  N. 
Y.  S.  74. 

Donatia  Oausa  Mortieu 

See  "Gifts,  "8-5. 

DOWER. 

How  divested. 

1.  Laws  1848,  c  200,  §  4,  and  Laws  1849, 
c.  375,  8  3,  which  provide  that  all  contracts 
made  between  persons,  in  contemplation  of  mar- 
riage, shall  remain  in  full  force  after  marriage, 
have  no  application  to  antenuptial  contracts  cre- 
ating jointures,  or  providing  for  pecuniary  com- 
pensation in  lieu  or  dower,  which  contracts  are 
authorized  and  regulated  by  1  Rev.  St.  p.  741, 
M  0-12.— Graham  v.  Graham,  (Sup.)  22  N.  Y. 
S.  299. 

3.  Under  1  Rev.  St.  p.  741,  §  11,  which  per- 
mits the  husband  to  settle  on  his  intended  wife, 
with  her  assent,  a  pecuniary  provision,  in  lioti 
of  dower,  a  valid  jointure,  or  pecuniary  provi- 
sion in  the  nature  of  jointure,  must  be  support- 
ed by  some  valuable  consideration,  as  a  compen- 
sation for  the  wife*s  dower  right:  and  an  ante 
nuptial  contract  by  which  the  intended  wife  re- 
leases her  dower  interest,  worth  $S,400,  for  s 
purely  nominal  consideration,  is  not  binding  on 
her.— Graham  v.  Graham,  (Sup.)  22  N.  Y  & 
299. 
Devise  in  lieu. 

8.  A  will  directed  that  the  homestead  farm 
remain  in  charge  of  the  executors  until  th^ 
youngest  child  came  of  age;  that  all  roits  and 
interest  be  paid  by  the  executors  to  the  wife, 
out  of  whicn  she  should  pay  all  taxes;  **the 
balance,  or  so  much  thereof  as  may  be  neces- 
sary for  the  purpose,  to  be  used  by  her  in 
support  of  herself  and  family."  The  will  gave 
the  wife  all  household  furniture,  made  certafai 
bequests,  and  gave  the  residue  of  the  estate  to 
his  children,  to  be  equally  divided  botween 
them  as  they*  respectively,  arrived  at  the  affi 
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of  21  yean.  Held,  that  the  beqiiests  to  tes- 
tator's wife  were  not  in  lieu  or  dower,  and 
she  was  entitled  to  take  under  the  will,  and 
also  to  dower.— In  re  Smith's  Estate,  (Surr.) 
22  N.  Y.  S.  1067,  1  Misc.  Rep.  269. 

Due  Process  of  Law. 

8ee  «  Constitutional  Law. " 

EASEMENTS. 

Creation  by  prescription. 

1.  Where  a  person  has  uninterruptedly 
used  a  way  over  another's  land  for  the  neces- 
sary IcDglh  of  time  to  establish  an  easement 
by  adverse  user,  it  will  be  presumed  that  the 
user  was  adverse,  and  imdi^r  claim  of  title, 
and  the  bTirden  is  on  one  olalndn};  that  it  was 
bv  virtue  of  a  license  to  prove  that  fact. — 
Colbnrn  v.  Marsh.  (S^up.)  22  N.  Y.  S.  990. 

2,  Code  Civil  Frf»c.  §  o72,  requiring  either 
a  substantial  inclosure,  or  usual  cultivation  or 
improvement,  as  a  condition  of  adverse  iwsses- 
sioR  by  a  iwrsnn  clniminsr  title  to  land,  not 
founded  on  a  written  instrument,  does  not  ap- 
plv  where  a  right  of  way  is  claimed  by  adverse 
nser.-- Colbnrn   v.   Marsh,   (Sup.)  22   N.  Y.   S. 

mo. 

EJECTMENT. 

Second  trial,  see  "New  Trial, "  11. 

Defenses. 

1.  In  ejectment  for  a  small  triangle  of  land 
king  between  two  lots  owned  by  plaintiff  and 
defendant's  wife,  respectively,  it  appeured  that 
plaintiff  claimed  title  to  the  triangle,  but  was 
forcibly  dispossessed  by  defendant.  In  this, 
<kfendant  did  not  represent  himself  as  acting 
as}  his  wife's  agent;  neither  did  she  claim  title 
to  ihe  triangle,  nor  did  he  in  her  behalf. 
Hrid,  that  the  dispossession  was  th»i  individual 
act  ■>f  defendant,  and  he  could  not  claim,  for 
the  purpose  of  defeating  the  action,  that  he 
was  acting  as  the  agent  of  his  wife.— Danihie 
V.  Hyatt.  (Sup.)  22  N.  Y.  S.  095. 

Measure  of  damages. 

2.  Under  Code  Civil  Proc.  S  1531,  which 
provides  that  a  successful  plaintiff  in  ejectment 
i«  entitled  to  recover  as  damages  "the  value  of 
the  use  and  occupation  of  the  real  property  re- 
covered for  a  term  not  exceeding  six  years," 
the  measure  of  damages  is  only  the  value  of 
i^ix  years'  use,  together  with  interest  thereon 
from  the  date  of  the  commencement  of  the  ac- 
tion, even  though  several  years  elapse  between 
the  eommeiicement  of  the  action  and  the  time 
of  the  trial.— Chace  v.  Lamphere,  (Sup.)  22  N. 
Y.  S.  404. 

EliECTION  OF  REMEDIES. 

See,  also,  "Action,  "2. 

Misappropriation  by  surviving  partner. 
Where  the  administrator  of  a  deceased 
partner  obtains  a  money  judgment  against  the 
enrviving  partner  for  decedent's  share  of  the 
firm  assets,  such  suit  having  been  brought  with 
knowledge  that  the  surviving  partner  naa  mis- 


appronriated  said  assets,  the  administrator  can- 
not afterwards  sue  the  survivinip  partner,  and 
the  persons  who  joined  in  the  misappropriation 
to  recover  such  assets,  on  the  theory  that  the 

Froperty  misappropriated  constituted  a  trust 
und.  since  by  taking  the  money  judgment  he 
elects  to  treat  the  surviving  partner  as  a  debt- 
or, instead  of  as  a  trustee.— Russell  v.  McCall, 
(Sup.)  22  N.  Y.  S.  615. 

ELECTIONS  ANB  VOTEBS. 

Qualification  of  voters. 

1.  The  mere  fact  that  a  person  Is  in  the 
service  of  the  United  States  at  West  Point 
does  not  disqualify  him  as  a  voter,  but  he  may 
vote  in  the  place  of  his  residence  at  the  time  he 
entered  such  service,  or  at  his  place  of  resi- 
dence, if  any,  within  the  state,  since  acquired. 
-In  re  Town  of  Highlands,  (Sup.)  22  N.  Y.  S. 
137. 

2.  Since  the  state  of  New  Yorlc  has  ceded 
to  the  United  States  the  territory  comprising 
the  West  Point  reservation,  reserving  nothing 
except  the  right  to  serve  process  therein,  such 
territory  has  ceased  to  be  subject  to  state  juris- 
diction, or  to  be  a  part  of  the  state;  and  per- 
sons having  no  other  qualifications  as  residents 
than  a  residence  in  such  territory  are  not  resi- 
dents of  the  state,  and  have  no  right  to  vote. 
—In  re  Town  of  Highlands,  (Sup.)  22  N.  Y.  S. 
loT. 

Ballots. 

8.  Where  the  term  of  only  one  member  of 
the  board  of  excise  commissioners  has  expired, 
and  but  one  person  can  be  elected  to  that  office, 
a  ballot  containing  the  names  of  three  persons 
is  void,  and  should  be  rejected,  since  it  is  im- 
possible to  determine  which  of  the  number  the 
voter  prefers.— Montgomery  v.  O'Dell,  (Sup.) 
22  N.  If .  S.  412. 

4.  The  fact  that  no  certificate  of  nomina- 
tion for  the  various  town  officers  was  filed  with 
the  clerk,  as  required  by  statute,  and  that  the 
printed  ballots  furnished  by  him  omitted  all 
mention  of  the  office  of  excise  commissioner, 
will  not  prevent  an  elector  from  using  and  treat- 
ing it  as  an  official  ballot,  nor  from  expressing 
his  choice  for  the  office  of  commissioner  by 
pasting  the  name  of  a  candidate  thereon,  as  he 
is  expressly  permitted  to  do  by  Laws  1890,  c. 
262,  i  25.— Montgomery  v.  O'Dell,  (Sup.)  22  N. 
Y.  S.  412. 

Ballot  boxes. 

5.  Under  Laws  1890,  c.  262,  which  requires 
that  all  the  names  of  candidates  for  town  of- 
fices, including  commissioners  of  excise,  shall 
be  on  one  ballot,  and  that  all  ballots  cast  shall 
be  deposited  in  the  same  box,  ballots  containing 
the  names  of  candidates  for  the  office  of  com- 
missioner of  excise  alone,  and  deposited  in  a 
box  separate  from  that  in  which  the  ballots 
for  other  town  officers  were  deposited,  should 
not  be  counted.— Montgomery  v.  O'Dell,  (Sup.) 
22  N.  Y.  S.  412. 

Contest— Minority  of  illegal  ballots. 

8.  At  an  election  for  commissioner  of  ex- 
cise, where  but  one  valid  ballot  is  cast,  all  the 
others  being  irregular  and  void,  the  person  for 
whom  the  valid  ballot  is  cast  is  elected,  though 
the  result  may  defeat  the  intent  of  the  majority 
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of  the  electors.— MontgomeiT  ▼.  0*Dell,  (Sup.) 
22  N.  Y.  S.  412. 

Elevated  Bailroads. 

See *'Bmlnent  Domain;"  "Horse  and  Street  Rail- 
roads." 

EMINENT  DOMAIN. 

What  oonstitntes  taking  of  property. 

1.  Laws  1890,  c.  670,  iiroTiding  for  the  ap- 
pointment of  commissioners  to  lay  oot  a  plan 
for  roads  and  streets  in  Kings  oonnty,  the  sub- 
sequent opening  of  which  is  discretionary  with 
the  Tarious  town  authorities,  violates  the  con- 
stitutional proYision  against  taking  property 
without  compensation,  m  so  far  as  it  provides 
that  upon  the  opening  of  a  street  uu  compensa- 
tion shall  be  paiu  the  owner  of  the  land  taken 
for  any  buildings  erected  after  the  filing  of  the 
map  of  such  street,  since  thus  restricting  the 
use  of  the  land  is  taking  property.— in  re  Rog- 
ers Ave.,  (Sup.)  22  N.  Y.  S.  27,  29  Abb.  N.  C. 
361. 

Adequacy  of  proylsion  for    compensa- 
tion. 

2.  The  charter  of  the  village  of  Johnstown 
(Laws  1881,  c.  303,  and  Laws  1891,  c.  136) 
gave  the  village  power  to  condemn  land  for 
streets,  the  compensation  therefor  to  be  paid 
out  of  funds  raised  by  a  special  tax  or  assess- 
ment, which  might,  in  the  discretion  of  the 
commissioners,  be  placed  wholly  upon  a  lim- 
ited area  and  number  of  people.  No  provision 
was    made    therein   for    the   purchase    of   the 

Sroperty  taxed  in  case  the  assessment  became 
elmquent  and  there  were  no  bidders  at  the  tax 
sale.  Held^  that  the  provision  authorizing  such 
condemnation  was  unconstitutional,  as  not  pro- 
viding "a  certain  and  definite  and  adequate 
source  and  manner  of  payment"  for  the  land  to 
be  taken.— Tn  re  South  Market  Street,  (Sup.)  22 
N.  y.  S.  432;   In  re  Wade.  Id. 

8.  The  niere  taking  of  land  by  a  municipal- 
ity for  street  purposes  does  not,  in  the  absence 
of  statutory  provision  to  that  effect,  impose  on 
such  municipality  the  duty  of  paying  for  such 
land.— In  re  South  Market  Street,  (Sup.)  22  N. 
Y.  S.  432;    In  re  Wade,  Id. 

Condemnation  proceedings. 

4.  Code  Civil  Proc.  §  724,  provides  that  the 
court  may  supply  an  omission  in  any  proceed- 
ings. Section  3368  provides  that  chapter  8,  tit 
1,  which  includes  section  724,  shall  apply  to  con- 
demnation proceedings.  Edd^  that  where  the 
court  failea  to  appoint  commissioners  to  ap- 
praise the  land  sought  to  be  condemned,  and  to 
fix  the  time  and  place  of  their  first  meeting,  as 
section  3369  requires  to  be  done  by  the  judg- 
ment, such  omission  ma^  be  afterwards  sup- 
plied by  an  order  appointing  the  commissioners, 
and  fixing  the  time  and  place  of  their  first  meet- 
ing.—Manhattan  Ry.  Co.  V.  Stroub,  (Sup.)  22 
N.  Y.  S.  602. 

5.  Where  an  order  appointing  commissioners 
to  appraise  lands  was  dated  February  23d,  was 
entered  on  February  25th,  and  directed  the  first 
meeting  of  the  commissioners  to  be  held  on  Feb- 
ruary 28th,  it  did  not  give  the  necessary  time 
within  Code  Ovil  Proc.  §  3369,  providing  that, 


if  a  trial  has  been  had,  at  least  eii^t  day^' : 
tice  of  the  appointment  must  be  given  to  all  i'. 
defendants  who  have  appeared. — Manhattan  £: 
Co.  V.  Stroub,  (Sup.)  22  N.  Y.  S.  002. 

6.  Laws  1850,  c.  140,  f  17,  providing  th: 
on  the  report  being  made  by  the  commission- 
of  appraisal  in  proceedings  to  condemn  h:^ 
for  railroad  purposes,  **the  company  shall  gin 
notice"  to  tne  parties  to  be  affected,  for  *u 
confirmation  of  such  report,  etc,  was  esuLcM 
for  the  purpose  of  enforcing  diltgcDce  on  'U 
part  of  the  corporation,  and  to  insure  to  prj;! 
erty  owners  notice  of  an  application  for  c 
firmation  of  a  report,  and  does  not  limit  ^ 
right  of  such  application  to  the  company.  .»Jt 
such  motion  may  be  made  by  the  owners,— Ii 
re  Metropolitan  El.  Ry.  Co.,  (Sup.)  22  X.  Y. :% 
128;  In  re  Jones,  Id. 
Appeal. 

7.  The  proceedings  before  oommissiocen 
appointed  to  appraise  damages  to  abutting  prr;* 
ertr,  caused  by  the  construction  of  an  elcTare-f 
railway  on  a  street,  cannot  be  reviewed  mi  l^ 
peal  from  an  order  confirming  the  report.  l-A 
an  appeal  must  be  taken  from  the  award  of  tti. 
commissioners,  as  provided  by  Laws  IS^K  l 
140,  §  18.— In  re  Aletropolitan  El.  Ky.  Ca.. 
(Sup.)  22  N.  Y.  S.  298;   In  re  Jonee,  Id. 

Compensation— Bights  against  one  pur-  > 
ohasing  from  appropriator.  I 

8.  The  mere  fact  that  the  map  of  a  rail-  i 
road,  filed  with  a  mortgage  executed  by  i-. 
shows  its  tracks  to  be  laid  in  a  street,  does  r..r 
justify  a  purchaser  at  foreclosure  in  belie viL,' 
that  he  acquires  title  to  the  fee  in  the  stre*- . 
the  record  title  to  which  is  in  the  abntri.j' 
owner,  with  nothing  to  show  that  it  had  ev^r 
been  divested  bv  condemnation  proceedings  r 
by  a  license  authorizing  the  construction  of  th- 
read.—Syracuse  Solar  Salt  Co.  v.  Rome,  W.  Jt 
O.  R.  (3o.,  (Sup.)  22  N.  Y.  a  32L 

Bights  of  purchaser  at  mortgage 

foreclosure  sale. 

9.  A  mortgage  of  land,  a  portion  of  whi  *' 
was  subsequently  condemned  for  the  widei.  -  -- 
of  a  street,  is  a  lien  on  the  award  made  for  t  h  • 
land  taken;  and,  on  foreclosure  and  sale  bef<>r<' 
the  filing  of  the  assessment  of  danoages.  i\  " 
purchaser  acquires  all  the  estate  of  the  m<»r-- 
gagee,  including  the  right  to  the  award.  Enc  • 
hardt  v.  City  of  Brooklyn,  21  N.  Y.  S.  777, 
followed.— Delap  v.  City  of  Brooklyn,  (.City  *.  . 
Brook.)  22  N.  Y.  S.  179. 

Measure  of  dami^es. 

10.  In  an  action  to  enjoin  the  maintenance 
of  an  elevated  railroad  in  proximity  to  plaxi- 
tifiTs  property,  it  is  error  to  find  that  the  sum 
which  the  company  may  pay  to  obviate  the  in- 
junction *\^ould  not  be  greater  than  a  sum  di>  - 
essary  to  compensate  plaintiff  for  the  perpeti::! 
maintenance"  of  the  structure,  "and  ezdnsire 
of  the  damages  caused,  or  to  be  caused,  by  the 
running  of  trains  thereon,"  as  the  future  opera- 
tion of  the  road  should  be  taken  into  accounu 
in  fixing  the  amount  of  damages.  Sperb  t. 
Railway  Co..  (N.  Y.  App.)  32  N.  B.  1050,  fo:- 
lowed.— Purdy  v.  Manhattan  Bl.  Ry.  Co..  (Com. 
PI.  N.  Y.)  22  N.  Y.  S.  ^3. 

11.  The  easements  pertaining  to  land  abet- 
ting on  a  street,  which  are  taken  by  the  cow 
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ction  of  an  elevated  railroad  in  the  street, 
i  in  themselves  only  a  nominal  value,  aside 
1  any  damage  to  the  land  from  the  taking, 
kman  v.  Railway  Co.,  (N.  Y.  App.)  33  N. 
533,  followed.— Kahn  v.  New  York  El.  R. 
(Com.  PL  N.  Y.)  22  N.  Y.  S.  793;  Mooney 
>ame.  Id.  7d5. 

2.  In  an  action  against  an  elevated  rail- 
l  company  for  damages  to  abutting  proper- 
it  was  reversible  error  for  the  referee  to 
ise  to  find,  without  any  qualification  as  to 
materiality  of  the  finding,  that  the  ease- 
its  of  light,  air,  and  access,  the  only  prop- 
in  the  street  pertaining  to  plaintiff*s  land, 
m  for  the  use  of  the  railroad,  have  only 
lominal  value  in  themselves,  aside  from 
damage  to  the  land.— Cook  v.  New  York 
R.  Co.,  (Com.  PI.  N.  Y.)  22  N.  Y.  S.  790. 

-  Evidence. 

13.  In  an  action  to  enjoin  the  maintenance 
in  elevated  railroad  in  proximity  to  plain- 
3  property,  it  is  error  to  admit  testimony  di- 
ly  to  the  fact  that  benefits  are  conferred  by 
proximity  of  the  railroad  to  plaintifTs  prop- 
.— furdy  V.  Manhattan  El.  Ry.  Co.,  (Com. 
N.  Y.)  22  N.  Y.  S.  943. 

14.  In  an  action  against  an  elevated  rail- 
d  company  for  damage  to  abutting  property, 
re  is  not  sufficient  proof  of  damage  to  the 

value  of  plaintiffs  land,  nor  of  diminution 
the  rental  value,  traceable  directly  to  the 
struction  or  operation  of  the  railroad,  when 
ppears  that  there  was  no  conveyance  of  the 
perty  between  1867  and  1886,  and  according 
experts  values  fluctuated  greatly  between 
U  and  1878,  the  date  of  the  commencement 
the  road;  and  it  also  appears  that  there  is 
evidence  as  to  whether  the  rents  of  plain- 
's property,  received  since  the  construction 
the  road,  were  more  or  less  than  those  re- 
red  before;  and  the  fact  that  neighboring 
perty  has  depreciated  establishes  nothing 
plaintiff's  favor,  unless  his  rents  have  ac- 
lly  depreciated.— Cook  v.  New  York  El.  R. 
,  (Com.  PI.  N.  Y.)  22  N.  Y.  S.  790. 

15.  Evidence  that  the  rents  received  by 
intiflP  before  the  construction  of  defendants* 
rated  railroad  in  the  street  on  which  plain- 
's property  abuts  were  greater  than  those  re- 
red  after  the  road  was  constructed  is  suffi- 
at  to  sustain  a  finding  of  damage  to  the  fee 
1  rental  value  of  plaintiff's  property.— Kahn 
New  York  El.  R.  Co..  (Com.  PI.  N.  Y.)  22 
Y.  S.  793;  Mooney  v.  Same,  Id.  795. 
medies  of  owners. 

Id.  Where  plaintiff,  in  an  action  for  dam- 
s  and  to  restrain  the  operation  of  an  de- 
ed railroad  in  front  of  his  premises,  conveys 

-  premises  pendente  lite,  he  does  not  thereby 
i  his  right  of  action,  but  the  court  will 
ard  compensation  in  damages, — the  only  re- 
:  then   available.— Van  Allen   v.  New    York 

R,  Co.,  (Com.  PI.  N.  Y.)  22  N.  Y.  S.  704. 
17.  The  appropriation  of  a  highway  by  a 
Iroad  company  is  the  imposition  of  an  ad- 
ional  burden  on  and  a  takmg  of  the  property 
the  owner  of  the  fee,  within  the  meaning  of 
)  constitutional  provision  which  forbids  such 
:ing  without  compensation;  and  such  owner, 
iose  title  extends  to  the  center  of  the  street, 
y  *bring  successive  actions  to  recover  dam- 
es, or  he  may  bring  an  action  in  equity  to 


restrain  the  oneration  of  the  road,  or,  when  the- 
highway  has  oeen  exclusively  appropriated,  he- 
may  maintain  ejectment.— Syracuse  Solar  Salt 
Co.  V.  Rome,  W.  &  O.  R.  Co.,  (Sup.)  22  N.  Y. 
S.  321. 

18.  The  fact  that,  in  an  action  by  a  lessee 
against  an  elevated  railroad  company,  an  in- 
junction restraining  the  operation  of  the  road 
in  fi'ont  of  plaintiffs  premises  was  made  ^> 
operate  after  the  expiration  of  plaintiff's  lease 
does  not  necessarily  call  for  reversal,  as  the 
judgment  can  be  modified  by  limiting  the  oper- 
ation of  the  injunction  to  the  period  covered 
by  the  lease.— Odell  v.  Metropolitan  El.  R.  Co.r 
(Super.  N.  Y.)  22  N.  Y.  S.  737. 

Injunction. 

19.  Where  a  lessee  recovered  damages 
against  an  elevated  railroad  company,  and  the 
operation  of  the  road  in  fcont  6f  his  premiset^ 
was  enjoined,  it  was  error  to  grant  an  injunc- 
tion which  would  be  operative  after  the  expira- 
tion of  the  lease.— Odell  v.  Metropolitan  El.  R. 
O.,  (Super.  N.  Y.)  22  N.  Y.  S.  737. 

20.  In  an  action  by  a  lessee  to  restrain  the- 
operation  of  an  elevated  raihoad  in  front 
of  the  premises  and  for  damages,  where 
a  former  tenant  of  the  property  in  ques- 
tion, called  as  a  witness  by  plaintiff,  tes- 
tified on  cross-examination  that  the  road  in- 
creased his  business,  it  was  error  to  exclude, 
on  the  ground  that  it  was  immaterial,  the 
question,  "How  much  rent  more,  in  your  opin- 
ion, was  it  worth  on  account  of  the  road  being 
there?"-Odell  v.  Metropolitan  El.  R.  Co.,. 
(Super.  N.  Y.)  22  N,  Y.  sT  737. 

21.  Where  defendants,  for  a  valuable  con- 
sideration, consented  to  the  construction  and  op- 
eration of  plaintiff's  elevated  railroad  in  the 
street  in  front  of  their  property,  they  will  be 
enjoined  from  excavating  in  the  street  so  as  to- 
iuterfere  with  the  supports  of  the  railroad;  and 
it  is  immaterial  whether  defendants  own  the 
fee  of  the  street,  or  whether  they  own  merely 
to  the  line  of  the  street.— Kings  0>unty  El.  Ry. 
Co.  V.  Cocks,  (Sup.)  22  N.  Y.  S.  1017. 

Estoppel  to  claim  damages. 

22.  The  sale  by  the  abutting  owner  to  the 
railroad  comipany  of  a  lot  adjacent  to  the  prop- 
erty in  question,  with  knowledge  that  the  com- 
pany intends  to  lay  its  track  across  it,  and  that 
it  would  be  useless  for  that  purpose  unless  the 
tracks  in  the  street  can  be  used,  does  not  estop^ 
him  from  asserting  his  title  in  the  street,  since 
the  comi>any  knew  that  it  had  acquired  no  title 
to  the  street  by  condemnation  or  otherwise,  and 
could  not  have  been  misled  by  the  mere  silence 
of  the  owner  in  this  respect.— Syracuse  Solar 
Salt  Co.  V.  Rome,  W.  &  O.  R.  Co.,  (Sup.)  22  N. 
Y,  S.  321. 

Delay  in  resisting  appropriation  of 

property. 
28.  An  action  to  enjoin  the  operation  of  a 
railroad  in  a  street,  the  fee  title  of  which  is  ia 
the  abutting  owner,  unless  the  company  com- 
pensates him  for  its  appropriation,  is  not  ex- 
clusively equitable  in  its  nature,  but  is  a  sub- 
stitute for  the  ordinarv  condemnation  proceed* 
ings  involving  the  legal  rights  of  plamtiff;  and 
hence  his  laches  m  asserting  his  rights,  not 
continued  for  so  long  a  time  as  to  give  title  by 
adverse  possession,   and*  not   accompanied   bjr 
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circamstances  amoanting  to  an  estoppel,  con- 
4ititutea  no  defense.— Syracase  Solar  Salt  Co.  y. 
Some,  W.  &  O.  R.  Co.,  (Sop.)  22  N.  V.  S.  321. 

EQUITY. 

43ee,  also,  "  Conversion ; "  "  Discovery ; "  **  Fraudu- 
lent Conveyances;*'  "Injunction;"  "Mort- 
gages;" "Partition;"  "Partnership;"  "JRe- 
ceivers ; "  "  Spedflo  Per|ormance ; "  "  Trusta. " 

Csnoellation  of  contract. 

A.  lessee  who  is  induced  to  take  a  re- 
Jiewal  lease  stipulating  for  a  certain  ground 
rent  under  a  mistaken  idea  as  to  her  rights* 
and  on  account  of  erroneous  representations 
^f  the  lessor  that  if  the  matter  of  rent  should 
he  submitted  to  arbitrators,  as  provided  in  the 
original  lease,  the  latter  would  be  oblis^ed,  un- 
der a  proper  construction,  to  estimate  tne  prop- 
^erty  as  vacant  and  unimproved  at  its  fair 
-value,  although  restricted  to  a  certain  use  for 
which  it  was  no  longer  suited,  may  have  the 
renewal  lease  set  aside,  and  the  rent  fixed  by 
Arbitration.— Terry  v.  Moore,  (Com.  PI.  N.  Y.) 
1>2  N.  Y.  S.  788. 

Error,  Writ  ot. 

See  "Appeal;"  "New  Trial. " 

ESTATES. 

Slights  of  remainder- men  —  Security 
from  life  tenant. 

A  legatee  who,  by  the  terms  of  a  will, 
takes  only  a  life  interest  in  a  legacy,  may  bo 
compelled  by  the  remainder-men  to  give  securi- 
ty for  the  legacy,  or. to  submit  to  the  appoint- 
ment of  a  receiver,  if  it  appears  that  their  in- 
terests would  otherwise  be  imperiled. — Washbon 
T.  Cope,  (Sup.)  22  N.  Y.  S.  241. 

ESTOPPEL. 

By  deed. 

1.  Where  a  testator  devises  land  to  an 
executor  in  trust  to  sell  the  same,  and  divide 
the  proceeds  among  testator's  children,  and, 
■after  the  executor's  death,  his  executrix  files 
lier  petition  for  the  settlement  of  the  trust  es- 
tate, an  allegation  that  the  grantor  in  a  deed 
by  a  devisee  of  one  of  the  children,  conveying 
his  interest  in  the  trust  estate  to  the  executor, 
is  interested  in  the  settlement,  cannot  alter  the 
effect  of  the  deed,  which  estops  him  from 
-claiming  any  further  interest  in  the  estate.— 
In  re  Lednch's  Estote.  (Sup.)  22  N.  Y.  S. 
^78. 

By  silence. 

2.  Where  a  railroad  company  was  a  tres- 
passer in  constructing  its  track  in  a  street,  the 
fact  that  an  abutting  owner  knew  of  a  fore- 
closure sale  of  the  railroad,  and  gave  no  notice 
of  his  title  to  the  fee  in  the  street,  does  not 
-estop  him  from  asserting  it  against  the  pur- 
chaser at  the  sale,  in  the  absence  of  any  show- 
ing that  the  foreclosure  sale  purported  to  em- 
t)race  property  not  OT^ned  by  the  company,  or 
^at  the  purchaser  was  not  fully  apprised  of 


the  abutting  owner*8   title,  or  tbat  tke 
chaser  relied  on  the  abutting  owner's  oma 
to  assert  his  title  in   making  the__ 
Syracuse  Solar  Salt  CJo.  v.  Rome^  W.  &  0 
C3o.,  (Sup.)  22  N.  Y.  S.  321. 

Inconsistent  claims. 

S.  In  an  action  for  work  done  under  i» 
press  contract,  where  defendant  asserts  is 
proposed  instructions  that  plaintiffs  cannot 
cover  unless  they  have  substantially  perfod 
their  contract,  he  cannot  also  claim  tbat 
jury,  even  though  they  conclude  that  the 
tract  was  finally  performed,  shall  be  penal 
to  give  defendant  credit  for  disbnrsemi 
made  by  him  in  having  the  work  made  to 
form  to  the  contract,  since  the  two  cUicir 
inconsistent.— Boughton  v.  Smith*  (Snp.j  "" 
Y.  S.  148. 

EVIDENCK. 

See,   also,    "CrimiDal    Law,"   2;    ""I 

"Witness." 
In  particular  actions,  see  ** Deceit,  ".2;  "Libel  fl 

Slander, "  4-9 ;  "  Negligence, "  7-10 ;  "Bepkrld 
Newly-discovered,  as  ground  for  new  trial  ii 

"New  Trial, "4-10. 
Objections  to,  see  "Trial, "  2-4. 
Of  custom,  see  "Custom  and  Usage.  **  i 

Of  damages,  see  "Damages, "  5-8. 
Of  particular  crimes,  see  "  Aasault  and  Battmi 

"False Pretenses;"  "Homicide, "8-5;  "Rape,' 

2 ;  "  Receiving  Stolen  Goods. "  | 

Reception  of,  see  "Trial, "  1. 
Verbal  modification  of  contract  for   Interest  \ 

land,  see  "Frauds,  SUtute  of, "  L 

Best  and  secondary. 

1.  In  an  action  against  a  street-car  od 
pany  by  a  i>a8senger,  for  personal  injuries  sa 
tained  m  being  thrown  from  the  front  platfor 
of  defendant's  car  and  run  over,  an  entry,  ia 
police  blotter,  of  the  report  of  an  officer  wb.>  i 
sisted  plaintiff  at  the  accident,  is  not  admissili 
as  proof  of  what  plaintiff  said  at  that  time. 
Weymouth  v.  Broadway  &  S.  A.  R.  O 
(Super.  N.  Y.)  22  N.  Y.  §.  1047. 

Hearsay. 

2.  Where  a  will  gives  property  to  the  en 
ntor,  "to  be  distributed  accoiiling  to  instn 
tions  given  him"  by  the  testator,  testimony  of 
witness  that  the  executor  told  him  that  u 
tator  gave  him  certain  instructions  is  inadiiai 
sible,  as  hearsay  .--Gross  v.  Moore,  (Sup.)  22  \ 
Y.  S.  1019. 

Declarations*  and  admissions. 

3.  On  the  question  whether  a  right  of  v 
has  been  acquired  by  adverse  user,  declarati-v 
of  the  owner  of  the  Innd  over  which  the  wi 
was  located,  made  to  meu^bers  of  Jiis  ov 
family,  and  in  the  absence  of  the  person  nai 
the  i^ay,  and  never  communicated  to  him,  ? 
not  admissible  to  show  that  the  oaer  was  a 
der  K  license,  and  not  adveraek.— Golbom 
Marsh,  (Sup.)  22  N.  Y.  S.  «9(», 

4.  Where  it  has  been  shown  that  a  witnea 
while  acting  for  plaintiff,  was  referred  by  d 
fendant  to  a  certain  person,  ainoe  deceased,  ) 
his  agent,  it  is  competent  for  the  witness 
testify  as  to  what  was  said  at  the  intervie 
between    himself    and    said    agent.~McEIw< 
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nVg  Co.  ▼.  Trowbridge,  (Sup.)  22  N.  Y.  S. 

5.  Evidence  as  to  negotaations  for  a  settle- 
t  of  the  matters  In  controyersy  may  be  ad- 
ed  for  the  purpose  of  showing  a  statement 
tct  as  to  defendant's  liability  made  by  him 
he  course  of  such  negotiations.— McKl wee 
urs  Co.  T.  Trowbridge,  (Sup.)  22  N.  Y.  S. 

6.  The  fact  that  an  attorney  has  been  em- 
ed  by  a  client  to  draw  certain  papers  does 
make  his  declarations  in  regaru  to  the  cli- 
i  property  admissible  in  eyidence  as  aeainst 
client.— O'Brien  v.  Weiler,  (Sup.)  22  N.  Y. 
27. 

7.  Aw  unqualified  admission  made  by  an 
mey  of  the  genuineness  of  a  paper  exhibited 
urn,  under  Code  Civil  Proc.  §  735,  by  the 
erse  party,  for  the  express  purpose  of  dls- 
iing  with  formal  proof,  may  be  relied  on  at 

subsequent  trial,  without  at  least  some  no- 

of  withdrawal.— Voisin  y.  Commercial  Mut. 

Co.,  (Sup.)  22  N.  Y.  S.  348. 

t>.  A  widow  filed  a  claim  against  the  estate 
ler  deceased  husband  for  certain  rents  and 
irance  money  received  by  him  in  his  lifetime, 
ppeared  that  a  draft  for  the  insurance  mons 
n-as  payable  to  the  widow,  and  that  she  had 
>r8ed  it  to  deceased,  who  had  deposited  it 
lank  to  his  credit.  Testimony  was  received, 
behalf  of  the  estate,  as  to  declarations  of 
eased  that  the  insurance  money  was  for 
ldini»  which  he  had  built  with  his  own  mon- 

and  that  the  money  in  bank  was  his. 
(/,  that  the  declarations  were  improperly 
^ived,  and  sufliciently  material  to  call  for  a 
eraai,  within  Code  Civil  Proc.  §  2545.  pro- 
iDK  that  a  decree  of  a  surrogate  shall  not  be 
erned  for  an  error  in  admitting  evidence,  un- 
»  the  exceptant  was  necessarily  prejudiced 
rebv.  In  re  Smith,  95  N.  Y.  517,  followed.— 
re  [Bronson's  Estate,  (Sup.)  22  N.  Y.  S.  90. 

linlon  evidence. 

9.  It  appeared  that  braces  of  timber  were 
inected  with  the  partition,  and  run  into  the 
ct  bin,  so  that  the  weight  of  the  coal  therein, 
len  it  was  filled,  would  hold  the  partition, 
d  that  such  bin  was  filled  at  the  time.  Held, 
it  it  was  error  to  admit  evidence  that,  in  the 
iuioQ  of  the  witness,  such  braces  were  not 
fficient  to  hold  the  crib  work.— Gerbig  v.  New 
»rk,  L.  B.  &  W.  R.  Co.,  (Sup.)  22  N.  Y. 

10.  In  an  action  against  a  railroad  company 
r  personal  injuries  caused  by  the  giving  way 

a  partition  in  a  coal  bin  in  which  plaintiff 
M  employed  by  defendant,  it  appeared  that 
e  partition  was  constructed  of  hemlock  tim- 
r,  in  the  usual  way,  and  that  the  accident 
u  not  caused  by  an  unsafe  or  faulty  plan  of 
astniction.  Held,  that  it  was  error  to  permit 
witness  to  testify '  that,  in  his  opinion,  hem- 
i^k  was  not  proper  material  to  be  used  for 
ich  structure.— (jrerbig  v.  New  York,  L.  E.  & 
^  R.  Ck).,  (Sup.)  22  N.  Y.  S.  21. 

11.  Where  one  member  of  a  partnership 
nployed  to  do  certain  work  on  a  house  testi- 
»  that  he  generally  superintended  the  work 

question,  and  his  partner  kept  the  books,  a 
lestion  as  to  whether  he  gave  his  partner  a 
vrect  statement  of  his  transactions  with 
^tm  as  they  took  place,  for  entry  in  the 


ledger,  was  not  objectionable,  as  calling  for  hi» 
opinion.— Liscomb  v.  Agate,  (Sup.)  22  N.  Y.  S* 

12.  In  an  action  for  libel  based  on  a  news* 
paper  article  stating  that  plaintiff  had  obtaineiY 
money  from  a  bank  by  fraud,  a  question  askec^ 
the  president  of  the  bank,  how  much,  if  any- 
thing,  stated  in  the  article  was  true  or  false  to 
his  knowledge,  was  not  objectionable,  as  call- 
ing for  a  conclusion  of  the  witness.— Turton  y» 
New  York  Recorder  Co..  (Com.  PL  N.  Y.)  I^it 
N.  Y.  S.  766. 

Expert  testimony. 

18.  In  an  action  for  professional  services  by 
attorneys^  a  hypothetical  question  put  to  an 
expert  witness,  calling  upon  him  to  take  into- 
account  his  own  personal  knowledge  of  the- 
facts,  is  incompetent.— Bramble  v.  Hunt,  (Sup.> 
22  N.  Y.  S.  842. 

14.  Since  the  value  of  an  attorney's  serv- 
ices is  a  matter  peculiarly  within  the  knowl- 
edge of  the  court,  a  mere  opinion  of  a  >\itneFS» 
though  entitled  to  much  recjpe'»t,  is  not  c«»n- 
trolling,  where  the  facts  are  disdosed.—Bram- 
ble  V.  Hunt.  (Sup.)  22  N.  Y.  S.  S42. 

15.  A.  witness  who  testified  that  he  had 
worked  on  a  locomotive  engine  for  12  years,. 
and  that  he  was  familiar  with  all  partft  of  an 
engine,  including  the  spark  arrester,  was  com- 
petent to  give  his  opinion  that  if  the  engine 
in  question  had  been  equipped  with  a  properly 
constructed  spark  arrester,  properly  placed  in 
the  engine,  it  could  not  have  emitted  sparks 
of  the  size  which  it  did.— Frace  v.  New' York,. 
L.  E.  &  W.  K.  Co..  (Sup.)  22  N.  Y.  S.  958. 

Documents. 

16.  Defendant's  ledger,  kept  by  himself  per- 
sonally, and  not  a  merchant's  book  of  account* 
is  not  admissible  to  prove  a  debt  charged 
therein  against  plaintifir,  since  such  charge  is 
an  entry,  by  a  party  to  the  suit,  of  evidence- 
in  his  own  behalf.— Doty  v.  Smith,  (Sup.)  22 
N.  Y.  S.  840. 

17.  A  memorandum  made  by  a  workmai^ 
from  day  to  day,  in  the  ordinary  course  of  busi- 
ness, and  purporting  to  be  a  statement  of  th» 
days  on  which  his  employer  did  not  work  on  a 
certain  building,  is  admissible  in  evidence  to 
prove  the  matters  stated  therein,— Houghton  v. 
Smith,  (Sup.)  22  N.  Y.  S.  148. 

18.  The  writings  referred  to  by  a  witness 
for  the  purpose  of  refreshing  his  memory  are 
not  adnJssible  in  evidence,  unless  the  witness, 
after  examination,  is  unable  to  recollect  the 
facts  independently  of  the  writings.— Voisin  v. 
Commercial  Mut.  Ins.  Co.,  (Sup.)  22  N.  Y.  S^ 
34& 

Parol  evidence. 

19.  Where  a  party-wall  agreement  is  not 
ambiguous,  evidence  as  to  the  intention  of  the 
parties  in  making  it  is  inadmissible  in  an  ac- 
tion to  enforce  it.— Mittnacht  v.  Slevin,  (Sup.) 
22  N.  Y.  S.  131. 

20.  Defendant  signed  the  following  writing: 
''Received  from  [plaintiff.]  as  a  loan,  $1,000,  to 
be  returned  Jan.  1st,  1891."  Hdd,  that  such 
writing  was  a  mere  receipt  for  the  money,  and. 
in  an  action  to  recover  the  same  as  a  loan  made 
to  defendant,  parol  evidence  was  adndssible  to 
show  that  the  loan  was  not  to  defendant,  but 
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to  a  third  per8on.>^Fareira  t.  Smith,  (Com.  PI. 
N.  Y.)  22  N.  Y.  S.  939. 

21.  In  an  action  for  salanr  bron^rht  in  a 
•court  having  no  general  equity  jurisdiction,  and 
with  no  power  to  reform  a  contract,  evidence 
of  parol  negotiations  leading  up  to  the  written 
contract  of  employment  is  not  admissible  to 
show  that  the  hiring  was  for  a  term  of  three 
years,  and  not  for  onl^  one,  with  an  option  by 
defendant  for  two  additional  years,  as  Btate<1  in 
«nch  contract—Shelmire  v.  Williams  &  Clark 
FertiUaer  Co.,  (Sup.)  22  N.  Y.  S.  847. 

Proof  of  handwriting. 

22.  Laws  1880,  c.  36,  §  1,  provides  that  com- 
parison of  a  disputed  writing  with  any  writing 
proved  to  the  satisfaction  of  the  court  to  be 
genuine  shall  be  permitted  to  be  made  by  wit- 
nesses in  all  trials  and  proceedings,  and  such 
writings,  and  the  evidence  of  the  witnesses  re- 
«pecting  the  same,  may  be  submitted  to  the 
•court  or  jury  as  evidence  of  the  genuineness, 
or  otherwise,  of  the  writing  in  dispute.  Held, 
that  a  witness  who  claims  to  be  an  expert  in 
handwriting,  but  who  has  never  seen  defendant 
write,  nor  has  ever  received  documents  purport- 
ing to  be  written  by  him,  in  answer  to  docu- 
ments from  witness,  should  not  be  permitted  to 
testify  pesitivelv  that  different  entries  and  pa- 
pers are  in  defendant's  handwriting,  when  he 
nas  no  knowledge  of  its  genuineness,  except 
having  seen  a  signature  of  defendant  that  is 
proved  to  be  genuine. — People  v.  Severance, 
<SupJ  22  N.  Y.  S.  91. 

28.  Laws  1880.  c.  36,  f  1,  provides  that  com- 
parison of  a  disputed  writing  with  any  writing 
proved  to  be  genuine  may  oe  made  "by  wit- 
nesses," and  that  "such  w^ritings,  and  the  evl- 
<lence  of  the  witnesses  respecting  the  same,  may 
be  submitted  to  the  court  and  jury  as  evidence 
of  the  genuineness  or  otherwise  of  the  writing 
in  dispute."  Section  2  (added  b^  Laws  1888,  c. 
•555)  provides  that  such  comparison  of  writings 
may  be  "submitted  to  the  court  and  jury  in  like 
manner."  Held,  that  the  jury  can  compare  the 
writings  only  in  aid  of  the  testimony  of  wit- 
nesses in  reference  thereto,  and  it  is  error  to 
submit  such  writings  to  the  jury  unless  a  wit- 
ness has  first  examined  them,  and  given  testi- 
mony concerning  them. — People  v.  Pinckney, 
^Sup.)  22  N.  Y.  S.  118. 

Expert  testimony. 

24.  It  was  error  to  permit  a  witness  who 
claims  to  be  an  expert  in  handwriting,  but  who 
has  never  seen  defendant  write,  nor  has  ever 
received  documents  purporting  to  be  written  by 
him,  in  answer  to  documents  from  witness,  to 
testify  that  a  paper,  which  was  not  presented 
to  the  court  or  jury,  and  which  he  had  not  seen 
since  the  standard  offered  in  evidence  was 
proved  to  be  genuine,  was  in  defendant's  hand- 
writing, and,  on  such  proof,  to  give  secondary 
evidence  of  the  contents  of  such  naper.— People 
V.  Severance,  (Sup.)  22  N.  Y.  S.  91. 

Weight  and  conolusiveness. 

26.  Where  the  only  evidence  that  bonds  de- 
livered to  plaintiff's  assignor  and  sold  by  him 
were  his  property  is  the  testimony  of  a  wit- 
ness who  pretends  to  have  a  very  distinct  rec- 
ollection of  words  used  20  years  before  in  a 
conversation  in  which  he  had  no  personal  in- 
terest, and  the  order  for  the  bonds  written  at 


the  time  bv  said  witness  states  that  thev  I 
longed  to  the  other  party  to  the  transaciioci, 
findiufr  that  the  bonds  were  not  the  property  i 
plaintifiTs  assignor  is  proper.— Bailey  ▼•  CIlU 
beriain.  (Sup.)  22  N.  i.  S.  144.  ' 

Of  witness,  see  "Witness, "  5-7. 

EzoeptionB,  BUI  ot. 

See  "Appeal; »»  "New  TrlaL  " 


EXECXmON. 

See,  also,  "Attachment;"  "Writs." 

Supplementary  proceeding.  < 

Under  Code  Civil  Proc.  f  2451,  provi^is 

for  the  issuance  of  an  injunction  order  restnii- 
iug  any  person  from  "making  or  anfferint:  mt 
transfer  or  other  disposition  of  or  Interferea-f 
with  the  property  of  the  judgment  debtor,  ar 
the  property  or  debt  concerning  which  any  per-l 
son  is  required  to  attend  and  be  examined,  naC 
further  direction  in  the  premises,'*  does  not  ap- 
ply to  property  acquired  after  the  issuance  •  51 
the  order.— Rainsford  v.  Temple,  (Com.  PL  N*. 
Y.)  22  N.  Y.  S.  937. 

EXEOX7TOBS  AND  ADMINI8- 
TBATOBS. 

See,  also,  "Descent  and  Distribution;*  *  Wills.  • 
Substitution  of  executor  on  death  of  plaintiif,  sm 
"Abatement  and  Revival, "  4^ 

Action  on   bond  by   guardian  —  Whec 
maintainable. 

1.  An  action  by  a  guardian  on  the  bond  cf 
an  administrator  who  has  been  removed  is  nc. 
within  Code  Civil  Proc.  |  2000,  providing  thi' 
where  the  letters  of  an  administrator  have  heez 
revoked,  and  no  successor  appointed,  ^any  per 
son  aggrieved  may,  upon  obtaining  an  ordtf 
from  the  surrogate  granting  him  leave  ao  to  do 
maintain  an  action  on  the  official  bond  of  tb> 
executor  or  administrator  in  behalf  of  himsel: 
and  all  others  interested,"  and  therefore  per- 
mission of  the  surrogate  to  bring  such  act:>i 
was  not  necessary.  —  Prentiss  v.  Weatherlj. 
(Sup.)  22  N.  Y.  S.  680. 

3.  Code  Civil  Proc.  §  2607,  provides  thsttr 
action  may  be  maintained  on  an  administrator'^ 
bond,  after  an  execution  issued  on  a  surrosate'^ 
decree  against  the  property  of  an  administrator 
has  been  returned  unsatisfied,  by  and  in  the 
name  of  the  person  in  whose  favor  the  decree 
is  made.  Heldt  that  an  action  thereon  may  b* 
maintained  by  the  general  guardian  of  an  in- 
fant to  whom  the  decree  of.  the  surrogate  ha'> 
directed  the  administrator  to  pay  over  ifc** 
funds,  and  such  action  could  not  be  maintsinei] 
by  a  guardian  ad  litem,  the  decree  not  being  in 
his  favor.— Prentiss  v.  Weatherly,  (Sup.)  22  N. 
Y.  S.  680. 
Power  of  executor  under  foreign  will. 

8.  Under  Code  Civil  Proc  §  2703,  which 

grovides  that  a  copy  of  a  will  admitted  to  pro- 
ate  in  another  state,  devising  land  within  the 
state,  may  be  recorded  in  the  office  of  the  sni^ 
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cate  of  the  connty  where  the  land  lies,  and 
It  such  record  shall  be  presumptive  evidence 
the  will,  bat  which  makes  no  provision  for 
uing  letters  testamentary  on  such  will,  the 
estion  whether  an  executor  of  such  a  will, 
ly  recorded  here,  has  qualified  himself  to  exer- 
;e  a  power  of  sale  in  respect  to  land  situated 
re,  most  be  determined  by  what  he  has  done 
the  place  of  the  probate  of  the  will.-— Pollock 
Ilooley.  (Sup.)  22  N.  Y.  S.  215. 

Llowanoe  of  demands. 

4.  The  surrogate  may  determine  the  valid- 
'  of  any  claim  against  the  estate,  and  the 
ct  that  a  claim  is  in  favor  of  the  adminlstra- 
r  Is  immaterial.  —  In  re  Williams'  Estate, 
urr.)  22  N.  Y.  S.  906,  1  Misc.  Rep.  35. 

5.  Burial  expenses  amounting  to  $127  are 
it  unreasonable,  where  deceased  left  an  estate 

nearly  $800,  and  the  executor  is  liable  there- 
r.-Kittle  t.  Huntley.  (Sup.)  22  N.  Y.  S.  519. 

^ttlements  and  accounting. 

6.  Where  an  estate  has  been  fully  admin- 
tered,  the  surrogate  can  finally  settle  the  ac- 
lunts  of  the  administrator,  who  has  been  re- 
oved,  without  appointing  a  new  administra- 
r,  and  Code  Civil  Froc.  §  2693,  providing  that, 
hen  the  letters  of  all  the  administrators  have 
«n  revoked,  the  surrogate  must  grant  letters 

one  or  more  persons  as  their  successors  as  if 
le  former  letters  had  not  been  issued,  is  not 
andfltory,  as  is  shown  by  section  2609,  pro< 
ding  who  may  bring  an  action  on  the  Dond 
'  an  administrator  in  case  no  successor  is  ap- 
)inted.— Prentiss  t.  Weatherly,  (Sup.)  22  N. 
.S.  680. 

7.  In  a  proceeding  by  the  heirs  of  a  de- 
based exeijutor  and  residuary  legatee  to  com- 
pl  the  surviving  executors  to  account  for  the 
ftlance  due  such  decedent,  testimony  by  one 
I  the  surviving  executors  that  there  had  been 
division  of  the  mortgages  belonging  to  the  es- 
ue,  of  which  the  deceased  executor  received 
is  one-third  share,  does  not  establish  a  final 
ccounting  and  a  settlement  of  the  estate  by 
lie  executors,  so  as  to  prevent  the  surviving 
secutors  from  showing  that  the  deceased  ex- 
C'Utor  had  been  paid  more  than  his  share  of 
tie  personal  estate.-— In  re  Valentine's  Estate, 
Sup.)  22  N.  Y.  S.  195;    In  re  Foote,  Id. 

"*•  In  the  settlement  of  the  accounts  of  L. 
s  administrator  of  his  deceased  brother,  it  ap- 
eared  that  in  1870  deceased  opened  an  ac- 
^t  in  a  savings  bank  in  his  own  name.  In 
^  a  certain  sum  was  drawn  from  such  ac- 
onnt,  and  an  account  was  opened  in  the  same 
•auk  on  the  same  day,  in  the  joint  names  of 
he  brothers,  by  depositing  the  amount  with- 
Irown  from  the  former  account.  There  were 
♦alances  to  the  credit  of  the  depositors  on  both 
Qi'se  accounts  at  the  death  of  deceased.  In 
S<S7  deceased  deposited,  in  his  own  name,  a 
urn  in  another  bank,  which  was  on  deposit  at 
lis  death.  The  first-named  account,  which  was 
^be  largest  one,  consisted  of  deposits  of  from 
^  to  $300.  The  brothers  never  married,  and 
uways  lived  and  worked  together;  a  sister 
seeping  house  for  them,  and  they  bearing  the 
Jipenses  and  keeping  their  eammgs  together. 
w>th  had  worked  for  one  company  30  years  or 
Qiore,  and  both  received  the  same  wages.  The 
fompany  kept  an  account  only  with  deceased, 
ind  whichever  found  it  convenient  collected  the 


wages  of  both.  In  the  bank  book  containing 
the  account  opened  in  1870,  deceased  signed  an 
order  directing  the  bank  to  pay  his  brother  "the 
whole  or  any  part  of  the  money  due,  or  which 
may  be  due,  me  from  said  bank.*'  L.  could 
not  write,  while  deceased  could,  and  transacted 
all  their  joint  business.  Held,  that  L.  should 
account  for  one  half,  only,  of  the  sums  collected 
by  him  on  such  accounts. — In  re  Lent's  Estate, 
(Supr.)  22  N.  Y.  S.  917,  1  Misc.  Rep.  264. 

Credits. 

0.  An  executor  cannot  be  credited  for  goods 
furnished  by  him  to  the  widow  and  to  a  lega- 
tee.—In  re  Smith's  Estate,  (Surr.)  22  N.  Y.  S. 
1067,  1  Misc.  Kep.  269. 

10.  An  executor  is  not  entitled  to  credit  for 
interest  on  his  own  mortgage  on  a  lot  pur- 
chased by  him  of  his  brother,  a  resale  of  which 
was  ordered  by  the  court,  and  which  interest 
accrued  between  the  first  and  second  sales. — 
In  re  Smith's  Estate,  (Surr.)  22  N.  Y.  S.  1067, 
1  Misc.  Rep.  269. 

11.  Where  costs  are  recovered  against  an 
executor,  as  such,  in  suits  against  him,  and  on 
appeal  the  supreme  court  does  not  charge  the 
same  to  him  personally,  he  is  entitled  to  credit 
in  his  account  for  the  amount  paid  thereon.— 
In  re  Smith's  Estate,  (Surr.)  22  N.  Y.  S.  1067, 
1  Misc.  Rep.  269. 

12.  Where  a  will  expressly  provides  that  the 
widow,  who  has  accepted  thereunder,  shall 
pay  all  taxes  on  the  estate  out  of  the  income, 
the  executor  is  not  entitled  to  credit  for  taxes 
paid,  in  the  absence  of  any  proof  that  such  in- 
come was  insufficient  for  th&t  purpose,  and  the 
payment  by  him  was  necessary  for  the  preser- 
vation of  the  estate.— In  re  Smith's  Estate, 
(Surr.)  22  N.  Y.  S.  1067,  1  Misc.  Rep.  269. 

13.  Where  a  will  directs  that  the  homestead 
farm  remain  in  charge  of  the  executor  until 
the  youngest  child  comes  of  age,  and  that  all 
rents  and  interest  be  paid  by  the  executor  to 
the  wife,  out  of  which  she  shall  pay  all  taxes, 
the  executor  is  entitled  to  credit  against  the 
income  fund  for  taxes  paid  by  him.— In  re 
Smith's  Estate,  (Surr.)  22  N.  Y.  S.  1067,  1 
Misc.  Rep.  269. 

14.  An  executor  is  entitled  to  credits  for 
amounts  paid  for  insurance  on  the  property  of 
the  estate,  when  he  has  a  trust  authority 
over  the  same.- In  re  Smith's  Estate,  (Surr.) 
22  N.  Y.  S.  1067,  1  Misc.  Rep.  269. 

15.  The  cost  of  repairs  on  property,  paid 
about  two  years  after  it  had  been  sold,  cannot 
be  allowed  as  a  credit  in  an  executor^s  account. 
—In  re  Smith's  Estate,  (Surr.)  22  N.  Y.  S. 
1067,  1  Misc.  Rep.  269. 

16.  Payment  by  an  executor  on  a  judgment 
against  a  legatee,  and  a  brother  of  the  executor, 
which  does  not  appear  to  have  any  connection 
with  the  administration  of  the  estate,  must  be 
disallowed  as  a  credit  in  the  executor's  ac- 
count.—In  re  Smith's  Estate,  (Surr.)  22  N.  Y. 
S.  1067,  1  Misc.  Rep.  269. 

17.  An  executor  is  entitled  to  credit  in  his 
account  for  the  necessary  expense  of  a  resale 
of  real  estate,  ordered  by  the  court,— In  re 
Smith's  Estate,  (Surr.)  22  N.  Y.  S.  1067,  1 
Misc.  Rep.  269. 

18.  A  credit  in  an  executor's  account  for  legal 
services  rendered  in  part  to  the  executor,  and  in 
part  to  the  widow,  can  only  be  allowed  to  the 
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extent  of  the  serrices  to  the  estate.— In  re 
Smith'8  Estate,  (Surr.)  22  N.  Y.  S.  1067,  1 
Misc.  Rep.  269. 

19.  where  an  executor  sells  real  property 
belonging  to  the  estate  to  the  widow,  he  is 
not  entitled  to  credit  in  his  account  for  the 
amount  of  the  widow's  dower  in  such  lands 
allowed  her  by  him,  as  the  sale  must  be  pre- 
sumed to  have  been  made  subject  to  dower.— 
In  re  Smith's  Estate,  (Surr.)  22  N.  Y.  S.  1067, 
1  Misc.  Rep.  269. 

20.  An  executor  is  entitled  to  credit  in  his 
account  for  repairs  made  on  real  property,  to 
preserve  it,  and  derive  an  income  therefrom,  in 
the  absence  of  proof  that  the  repairs  were  not 
necessary.— In  re  Smith's  Estate,  (Surr.)  22 
N.  Y.  S.  1067,  1  Misc.  Rep.  269. 

21.  A.n  executor  is  not  entitled  to  credit  for 
sums  paid  for  clerical  services  rendered  him  in 
his  capacity  as  executor. — In  re  Beach's  Es- 
tate, (Surr.)  22  N.  Y.  S.  1079,  1  Misc.  Rep.  27. 

22.  In  the  settlement  of  an  executors  ac- 
count, it  appeared  that  a  note  executed  by  him 
and  deceased  was  barred  by  limitations,  except 
for  partial  payments  made  thereon;  that  such 
payments  were  made  by  the  executor  with  mon- 
ey furnished  by  deceased  for  that  purpose;  that 
the  note  was  given  to  aid  the  executor,  who 
was  testa tor*s  son,  in  purchasing  a  team;  and 
that  testator  designed  paying  the  same  himself. 
ffeidt  that  the  executor  was  entitled  to  credit 
for  the  amount  paid  to  cancel  the  note.— In  re 
Beach's  Estate,  (Surr.)  22  N.  Y.  S.  1079,  1 
Misc.  Rep.  27. 

23.  Cn  case  of  an  estate  of  $8,000,  $400  for 
a  tombstone  is  not  unreasonable,  and  will  be 
allowed  the  executor  in  his  account,  whore  it 
ai>pears  that  he,  in  good  faith,  after  consulting 
with  several  legatees,  entered  into  a  written 
contract  therefor,  that  it  is  nearly  ready  for 
delivery,  and  that  no  one  but  the  widow  objects 
thereto.— In  re  Beach's  Estate,  (Surr.)  22  N.  Y. 
S.  1079.  1  Misc.  Rep.  27. 

Settlement  and  accounting — Debits. 

24.  On  settlement  of  an  account  it  appeared 
that  the  executor  sold,  on  credit,  certain  per- 
sonal property  of  the  estate  to  an  irresponsible 
party,  who  was  indebted  to  him  personally, 
and  who  failed  to  furnish  security  as  required 
by  the  terms  of  sale;  that  the  executor 
took  a  mortgage  back  on  such  property  to  se- 
cure his  own  debt,  and  allowed  the  purchaser 
to  retain  it  for  some  time;  and  that  his  mort- 
gage was  afterwards  released,  and  the  property 
taken  back,  and  resold  by  the  executor  at  a 
loss.  Held,  that  the  executor  must  account  for 
the  amount  of  the  first  sale. — In  re  Beach's 
Estate,  (Surr.)  22  N.  Y.  S.  1079,  1  Misc.  Rep. 
27. 

25.  Where  an  administrator  with  the  will 
annexed,  who  is  also  sole  beneficiary  under  the 
will  after  payment  of  debts,  procures  insurance 
on  the  property  of  the  testator,  he  cannot 
claim  the  proceeds  thereof  as  against  testator's 
creditors,  tnough  he  assumed  to  act  for  his  own 
benefit.— In  re  O'Connell's  Estate,  (Surr.)  22 
N.  Y.  S.  914,  1  Misc.  Rep.  50. 

Decree   settling    accounts — Petition    to 
open. 

26.  A  petition  by  the  assignee  of  a  legacy, 
filed  after  payment  thereof  to  the  legatee  by 


the  administrator  c.  t.  a.,  under  a  decree  «**• 
tling  his  accounts  and  directing  such  paviu«^^T, 
to  open  and  amend  the  decree,  is  property  i]** 
nied  where  the  assignment  wn»  made  10  years 
before  the  decree,  and  no  attempt  was  mAie 
to  give  notice  thereof  except  to  the  execijt'.r 
named  in. the  will,  who  had  died  15  yean  be- 
fore the  assignment.- In  re  Cook»  (Supi  22  , 
N.  Y.  S.  969. 

27.  A  decree  settling  the  accounts  of  ai  ' 
administrator  c.  t.  a.,  and  directing  parmi^Lt 
of  a  legacy  to  the  legatee,  will  not,  after  s^i-ii  ] 
payment,  oe  opened  and  amended  on  petiua 
of  an  assignee  of  the  legatee.  wh«%  the  ai 
ministrator  hud  no  notice  of  the  assijmm?s: 
except  by  mere  rumor,  which  did  not  give  ite 
name  or  residence  of  the  assignee.— In  r* 
Cook,  (Sup.)  22  N.  Y.  S.  9G9. 

2tt.  Where  an  administrator  c  t.  a.  bu 
settled  his  accounts  and  paid  a  legacy  to  Tb>> 
legatee  under  a  decree  directing  such  paj- 
ment,  the  decree  will  not  be  opened  tci 
amended  on  petition  of  an  assignee  of  Tie 
legatee,  where  the  legatee  claims  that  the  a^ 
signment  was  procured  by  fraud  and  durt--. 
since  the  surrogate  has  no  jurisdiction  to  J- 
termine  the  validity  of  the  assignment.— In  re 
Cook,  (Sup.)  22  N.  Y.  S.  969. 

29.  Nor,  in  such  case,  can  the  decre«»  t>e 
opened  in  order  to  admit  the  assignee  a?  a 
party,  and  the  accounting  be  suspended  untii 
the  validity  of  the  assignment  can  be  derer- 
mined  in  a  proper  tribunal,  since  not  oolr  i> 
the  recounting  completed,  but  the  l^arj  \ij> 
been  paid.— In  re  Cook,  (Sup.)  22  N.  Y.  S.  yO:*. 

3(».  If,  in  such  case,  the  legatee  and  the  ad- 
ministrator have  been  guilty  of  complicity  m 
procuring  the  decree  without  notice  to  the  as- 
signee of  the  legacy,  and  notwithstandlns:  the 


validity  of  the  assignment,  the  assignee's  rem- 
edy is  by  an  action  against  them.— In  i 
(Sup.)  22  N.  Y.  S.  9i^. 


Payment  nnder  erroneous  decree- 
Power  of  surrogate  to  order  restitu- 
tion. 

31.  The  fact  that  property  has  been  delir- 
ered  by  an  executor  to  a  residuary  legatee  un- 
der an  erroneous  decree  of  the  surrogate,  ordei^ 
ing  settlement,  and  disallowing  a  claim  whirb 
the  executor  has  as  creditor  against  the  estate, 
does  not  deprive  the  surrogate  of  power  to  com- 
pel restitution  to  the  executor  for  payment  of 
the  claim,  when  the  case  is  sent  back.— In  re 
Stringer's  Estate,  (Sup.)  22  N.  Y.  &  44;  In  re 
Lang,  Id. 

Bale  of  realty. 

32.  A  lessor  agreed  to  pay  his  lessee  for 
building  a  barn  on  the  leased  premises,  as*! 
that,  if  he  died  during  the  term,  the  les«<'e 
*'shall  have  a  legal  claim  against  my  estate  f«^r 
the  reasonable  value  of  said  bam.**  At  Tbe 
time  of  making  the  agreement  the  lessor  had 
no  personalty,  and  he  died  during  the  term 
without  paying  for  the  bam.  BM,  that  the 
contract  was  not  an  equitable  mortgage  on  the 
land,  but  an  admission  of  an  indebtedness 
which  the  lessee  could  oiforce  by  a  proceeding 
to  sell  the  deceased  lessor's  land  fw  payment 
of  debts.— In  re  Williams'  Bstat^w  (Surr.)  22 
N.  Y.  S.  906,  1  Misc.  Rep.  3S. 
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88.  Code  GiTil  Proc.  |  2752,  snbd.  4,  re- 
luires  a  petition  by  an  administrator  for  a  sale 
»f  decedent's  realty  to  pay  debts  to  state  the 
imount  of  personalty  that  has  come  into  peti- 
loner's  hands,  the  application  thereof,  and  the 
imount  which  may  yet  be  realized.  Hddf  that 
loch  a  petition,  statin^r  that  the  amount  of  per- 
sonalty was  insufficient  to  pay  debts,  that  the 
imonnt  which  liad  come  into  petitioner's  hands 
vas  $10,  that  he  had  proceeded  with  reason- 
ible  diligence  in  convertmg  the  personalty  into 
noney  and  applying  it  to  the  debts,  and  that 
he  only  indebtedness  of  decedent  was  petition- 
er's claim,  amounting  to  $1,559,  was  sufficient, 
hough  it  did  not  state  specifically  what  appli- 
cation had  been  made  of  the  personalty,  or  the 
imount  which  might  yet  be  realized.— In  re 
(Villiams'  Estate,  (Snrr.)  22  N.  Y.  &  906,  1 
)f  isc  Rep.  35. 

Extra  Allowance. 

See  "Costs, "14-16. 

FACTORS  AND  BBOEEBS. 

See,  also,  '^  Principal  and  Agent. " 

::;oinpen8stlon. 

1.  In  an  action  to  recoyer  a  commission  for 
he  sale  of  land  it  appeared  that  through  the 
efforts  of  the  broker  with  whom  defendant 
)laced  the  land  for  sale  it  was  brought  to  the 
ittention  of  G.,  who  concluded  to  purchase  it 
f  he  could  rent  it  to  H.,  and  the  broker  so  In- 
'ormed  defendant.  Afterwards  defendant  in- 
formed the  broker  that  C.  was  negotiating 
vith  him  (defendant)  for  the  land,  and  if,  as 
le  suspected,  C.  was  buying  it  for  G.,  and  it 
vas  leased  to  H.,  he  would  pay  plain tiflTs  as- 
tijoior  his  commission.  C.  did  buy  it  for  G., 
Hrho  leased  it  to  H.  Held,  that  a  yerdict  for 
)laintiff  was  not  against  the  weight  of  eyi- 
lence.— Whitehead  y.  Halsey,  (City  Ct  N.  Y.) 
>2  N.  Y.  S.  923. 

2.  The  right  of  a  real-estate  agent  to  his 
commission  on  procuring  a  purchaser  for  his 
>rincipars  land  cannot  be  defeated  by  showing 
hat  the  purchaser  had  no  ready  money  in 
>ank  at  the  time  the  contract  was  entered  into, 
tince  ability  at  the  time  of  closing  the  contract 
s  all  that  IS  required,  and  the  burden  of  proof 
n  this  respect  rests  on  the  principal.— Leyy  y. 
Eluff.  (City  Ct.  N,  Y.)  22  N.  Y.  S.  744. 

8.  An  agent  employed  to  sell  the  land  for 
!ash  failed  to  find  a  customer  on  those  terms; 
>ut.  after  the  principal's  death,  he  brouf^ht  an 
Lction  for  commissions,  alleging  that  he  had 
'onnd  a  purchaser  willing  to  pay  part  cash, 
ind  balance  secured  by  notes  and  mortga^^es, 
ind  that  the  principal  had  during  his  lifetime 
igreed  to  accept  such  purchaser.  Held,  that  the 
»yidence  of  the  proposed  purchaser,  and  of  a 
:eaant  in  plainuflTs  office,  differing  between 
rhemselyes  as  to  the  place  of  the  conyersation 
•elietl  on  to  modify  the  original  contract,  and 
lirectly  contradicted  by  other  witnesses,  is  not 
efficient  to  establish  the  modification  of  the 
x>ntract  so  as  to  enable  the  agent  to  recoyer.— 
Bolte  y.  Fichtner,  (Sup.)  22  N.  Y.  S.  725. 

4.  A  real-estate  broker,  who  has  succeeded 
n  getting  a  purchaser  to  consider  f ayorably  the 
tarma  of  sale,  and  who  has  brought  the  negotia- 
V.22N.Y.S.— 74 


tions  to  a  point  where  they  undoubtedly  would 
haye  resulted  in  a  contract,  is  entitled  io  his 
commissions,  if  the  principal  then  Inter  fibres, 
personally  takes  up  the  negotJatlona.  and.  with 
the  adyantage  he  has  obtained  from  tlie  bmkor's 
work,  succeeds  in  selling  the  proper]^  to  the 
purchaser  procured  by  the  broker.-— (Jarr^il  y. 
Pettit,  (Sup.)  22  N.  Y.  S.  250. 

5.  A  principal  who  obtains  knowledge  from 
his  broker  that  an  intending  purchaser  procured 
by  the  broker  is  a  perAi  of  whom  he  had 
learned  from  another  souire  as  being  a  possible 
purchaser,  owes  to  the  broker  the  duty  of  ei- 
ther terminating  the  agency,  or  notifymg  him 
that  he  intends  personally  to  conduct  future  ne- 
gotiations; and,  on  his  failure  so  to  do.  the 
broker  is  entitled  to  commissions,  though  tne 
sale  was  completed  by  the  principal  himself. — 
Carroll  y.  Pettit,  (Sup.)  22  N.  Y.  S.  260. 

Moneys  held  in  trust— Liability  of  es- 
tate. 

6.  In  an  action  against  an  administrntrix 
and  a  bank  to  compel  the  bank  to  pay  to  plain- 
tiffs certain  money  deposited  therein  to  the 
credit  of  the  intestate,  it  appeared  that  the  lat- 
ter was,  up  to  the  time  of  his  death,  the  asent 
of  plaintiffs,  who  were  foreign  merchants;  that, 
on  a  settlement  preyious  to  intestate's  death, 
plaintiffs  were  several  thousand  dollars  hi  debt 
to  him;  that  before  his  death  such  indebtt^dness 
was  overpaid  by  collections  for  and  rami ttn  noes 
by  plaintiffs;  that  all  such  money  was  de])os- 
ited  in  defendant  bank;  and  that,  after  intps- 
tate*s  death,  some  person  claiming  to  act  for 
his  estate,  which  was  insolvent,  received  two 
bills  of  exchange  from  plaintiffs,  the  proceeds  of 
which  were  also  deposited  to  the  credit  of  his 
account.  Held,  that  plaintiffs  were  entitled  to 
judpient.— Koca  y.  Byrne,  (Sup.)  22  N.  Y.  S. 

Action  for  commissions — Eyidence. 

7.  In  an  action  by  a  real-estate  broker  for 
commissions,  based  on  the  ground  that  defend- 
ant, his  principal,  surreptitiously  concluded  a 
sale  procured  by  the  broker,  a  letter  written  by 
the  latter  to  the  purchaser's  agent  is  admissible 
to  prove  his  efforts  to  make  a  sale;  and  it  is  not 
incompetent  because  it  incidentally  corroborates 
his  testimony  as  to  the  date  of  an  interview  be- 
tween himself  and  defendant,  at  which  the  lat- 
ter obtained  the  purchaser's  name.— Carroll  v. 
Pettit,  (Sup.)  22  N.  Y.  S.  250. 

FALSE  PBETENSES. 

Sufficiency  of  evidence. 

On  an  indictment  for  obtaining  money 
from  complainant  on  a  fraudulent  check,  by 
falsely  representing  that  it  was  good,  and  that 
the  drawer  was  a  responsible  person,  it  ap- 
peared that  after  the  check  had  been  protested, 
and  returned  by  the  bank  on  which  it  was 
drawn,  complainant  said  to  defendant:  '"The 
bank  writes  that  this  party  [the  drawer  of  the 
check]  is  a  myth;  that  you  have  been  drawing 
fraudulently  upon  the  bank."  To  this  <lefend- 
ant  replied  that  he  would  "make  it  good,"  but 
made  no  denial.  Hdd,  that  the  eviaence  was 
sufficient  to  sustain  a  finding  that  the  renre« 
sentations  made  by  defendant  were  false. — Peo- 
ple y.  Pinckney,  (Sup.)  22  N.  Y.  a  lia 
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IXDEX. 


NegUgenc«  cif»  sm  *^ICMter  iwd  Servant. "  14,  IB. 

Set  by  loconotivefl,  Me  <" Railroad  Companies,'* 9- 
19. 

Foreclosure. 

Of  mortgages,  see  "Mortgages, "  5,  fll 

Foreign. 

Corporations,  see  **  Corporations, "  28. 
service  of  process  on,  see  **  Writs, "  % 

Fraud. 

See  ** Deceit; "  ** Fraudulent  Conveyances. 

FBAT7DS,  STATX7TB  OF. 

Agreements  relating  to  land. 

1.  A  contract  to  peel  and  take  away  a  cer- 
tain number  of  cords  of  bark  yearly  from  trees 
growing  on  plain tiflTs  land  is  one  for  an  inters 
est  in  land  within  the  statute  of  frauds,  and. 
in  an  action  to  enforce  it,  a  subsequent  verbal 
modification  of  the  executory  written  contract, 
before  breach  and  without  consideration,  is  in- 
admissible. Thomson  v.  Poor,  ^up.)  10  N.  Y. 
S.  597,  followed.— Thompson  v.  Poor,  (Sup.)  22 
N.  y.  S.  570. 

Sale  of  personalty  —  Deliyery  and  ac- 
oeptanee. 

2.  Where  the  seller  of  a  bar  in  a  building 
owned  by  a  third  person,  to  which  both  tha 
seller  and  purchaser  have  access,  informs  the 
purchaser  that  it  is  his,  and  requests  him  to 
remove  it,  and  the  purchaser  promises  to  do  so, 
and  afterwards  makes  an  effort  to  sell  it,  there 
is  a  delivery  and  acceptance,  taking  the  con- 
tract  of  sale  out  of  the  statute  of  frauds. — 
Bowe  V.  Ellis,  (Com.  PI.  N.  Y.)  22  N.  Y.  S. 
369. 

Agreements  not  to  be  performed  in  a 
year. 
S.  A  verbal  contract  to  render  services, 
not  to  be  performed  within  a  year,  is  not  taken 
out  of  the  statute  of  frauds  by  part  Derform- 
ance.— Hartwell  v.  Young,  (Sup.)  22  N.  Y.  S. 
486. 

4.  Where  a  contract  to  perform  services  is 
void  under  the  statute  of  frauds  because  not  to 
be  performed  in  a  year,  the  employe  may  aban- 
don the  same  without  any  fault  on  the  em- 
ployer's part,  and  recover  on  a  quantum  meruit 
for  the  services  actually  rendered.  Galvin  v. 
Prentice,  45  N.  Y.  162,  distinguished.— Hartwell 
V.  Young,  (Sup.)  22  N.  Y.  S.  486. 

Lease    for  a  year  to   commence  in 

the  future. 

5.  A  verbal  lease  of  real  estate  for  a  year 
to  commence  in  future  is  not  void,  under  the 
statute  of  frauds.  Young  v.  Dake,  5  N.  Y. 
463,  and  Taggard  v.  Roosevelt,  2  E.  D.  Smith, 
100,  followed.— Goldberg  v-  Lavinski,  ((2om.  Pi. 
N.  ¥.)  22  N.  Y.  S.  552. 


T&ATJjyUUSNT  UUHVJBX- 


Actlona  to  set  aside,  see  ^'LimitaftioB  of  Actiant." 

1. 

What  constitates. 

1.  The  fact  that  within  10  days  after  exe- 
cution was  issoed  on  a  jad^ment  obtained  ^ 
a  father  against  his  son  it  was  retime: 
that  immediately  an  order  waa  obtained  axuzi: 
the  son  in  supplemental  proceedings,  ni^ 
which  he  was  examined  the  same  day,  and  :c 
the  same  day  a  receiver  was  appointed,— 5h*:>wf 
merely  that  the  son  was  facilitating  the  pr> 
ceedings,  but  nothing  illegaU  nnless  thefe  vu 
fraudulent  intent,  and  evidence  that  the  »•: 
declared  his  intention  to  beat  a  creditor  is  ii- 
snfSdent  to  show  anch  intent,  it  appearing  thu 
the  father  knew  nothing  of  the  statement  as: 
there  being  nothing  to  show  fraud  on  his  dst 
— Lindsley  v.  Van  Cortlandt,  (Sup.)  22  N.  Y.  S 

Parent  and  ohild  —  Fresamption  o' 
fraud. 

2.  Where  a  judgment  is  entered  on  m 
honest  debt,  wholly  due,  the  fact  that  the  d^ 
fendant  is  the  plaintilTB  son,  and  that  the  pcr- 
pose  of  the  parties  may  have  been  to  effect  a 
preference,  will  not  avoid  judgment. — Liadriej 
V.  Van  Cortlandt,  (Sup.)  22  N.  Y.  S.  222. 
Decree. 

3.  In  an  action  to  set  aside  a  conveyai 
of  a  house  and  lot  from  defendant  L  to  L 
his  wife,  as  in  fraud  of  creditors,  it  appefti>p>. 
that,  as  part  of  the  same  transaction,  ll  ox- 
veyed  to  him  a  certain  other  house  and  V' 
and  canceled  an  indebtedness  against  him  f.- 
the  difference  in  value  of  the  premises  as  fiu^ 
by  them.  The  court  found  that  I.  made  tb^? 
conveyance  with  fraudulent  intent,  of  which  L 
was  aware,  and  that  the  valuations  were  fsk*" 
Held,  that  the  excess  of  the  actual  value  o: 
the  property  conveyed  by  defendant  L  to  L 
over  the  value  of  that  conv^ed  by  L.  to  I 
would  be  subjected  to  plaintiff's  claim;  L.  wr. 
being  entitled  to  a  lien  for  her  debt  against  1 
which  she  had  canceled.  Dwight,  P.  J~  d  - 
senting.— Baldwin  v.  June,  (Sup.)  22  N.  I.  S 
852. 

Freight. 

LlabiUty  for,  see  ^'Shipping, "  1. 

GAS  COMPANIES. 

Bight  to  lay  mains  in  street — Repeal  a' 
act. 

Laws  1886,  c  248,  conferred  on  tb* 
Standard  Gaslight  Oomoany  the  right  to  la^ 
conductors  and  mains  through  and  under  si 
streets,  avenues,  and  public  places  in  Xev 
York  dty,  in  consideration  of  a  reduction  bf 
the  company  in  price  of  gas.  Held,  that  L&v^ 
1890,  c.  566,  as  amended  bv  Laws  1&I2,  c  617 
which  repeals  the  act  of  1886,  but  which  pr- 
vides  that  such  repeal  **shall  not  affect  or  im- 
pair any  act  done,  or  right  accruing,  accrued  j 
or  acquired,"  under  the  repealed  act,  and  i^'  I 
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IP  same  mar  be  as^rted  and  enforced  as 
\\y  land  to  the  same  extent  as  if  suoh  law 
d  not  been  repealed,"  does  not  deprive  the 
iipany  of  the  right  to  lay  new  mains  neces- 
ry  to  complete  unfinished  work,  and  to  make 
meet  ion  between  mains  theretofore  laid  by 
?  company.— People  v.  Gilroy,  (Sup.)  22  N.  Y. 
271. 

GIFTS. 
ter  Tivofl. 

1.  A  mortgagee  handed  the  mortgage  note 
the  mortgagor,  who  was  the  stepmother  of 
I  granddaughter,  telling  her  to  do  what  she 
ased  with  it,  tnat  it  was  hers.  Held,  that 
»re  was  a  vand  gift  of  the  note  to  the  mort- 
jor.— Thomas  v.  Fuller,  (Sup.)  22  N.  Y.  S. 

2.  H.  opened  an  account  with  a  savings 
nk  as  follows:  *'H.,  for  daughter  Kate," 
terwards   changing  it  to   **H.,  or  sister  J.," 

that  J.  might  draw  the  money.  H.  died, 
le  bank  book  was  foand  on  J.*s  death,  which 
?Tirred  about  a  week  later,  among  the  effects 
E-,  another  sister,  with  whom  .T.  resided,  and 
10  also  had  died  within  a  few  days.  Held,  to 
irrant  a  finding  of  the  delivery  of  the  bank 
ok  by  H.  to  J.,  and  that  J.*s  administratrix 
IS  entitled  to  the  money.  19  N.  Y.  S.  698,  nf- 
med.— Hannon  v.  Sheehan,  (Com.  Fl.  N.  Y.) 

N.  Y.  S.  935. 

iusa  mortis. 

3.  Transfer  of  possession  and  dominion 
er  the  thing  given,  and  continuance  of  such 
ssession  and  dominion  in  the  donee,  as  nj,ainst 
p  donor,  are  indispensable -conditions  of  a 
I  lid  gift  causa  mortis. — Kirk  v.  McCasker. 
•om.  Pi.  N.  Y.)  22  N.  Y.  S.  780. 

4.  An  appropriation  by  the  donor,  after  the 
ft,  of  a  part  of  the  subject-matter,  shows 
ther  an  ineffectual  delivery  or  a  revocation, 
id  in  either  case  is  fatal  to  the  validity  of  a 
ft  causa  mortis. — Kirk  v.  McGusker,  (Ck)m. 
1.  X.  Y.)  22  N.  Y.  S.  780. 

5.  A  gift  causa  mortis  must  be  made  in 
tntemplation  of  the  death  of  the  donor.— Kirk 

McCusker,  (Com.  PI.  N.  Y.)  22  N.  Y.  S.  780. 

GUABANTT. 

ompiiance  by  guarantee  with  condi- 
tions. 

In  an  action  on  a  written  guaranty  of 
n  account  for  work  done  by  plaintiff  for  one 
..  it  appeared  that  all  the  work  had  been  done, 
ceept  to  the  value  of  $21,  but  a  substantial 
art  of  it  was  not  done  until  after  the  time 
led  in  the  contract;  that  the  delay  was  the 
itilt  of  C;  and  that  he  was  only  nominally 
le  person  interested  in  the  work,  acting  under 
irection  of  defendant,  who  supplied  the  means, 
nd  was  the  real  party  in  interest.  Held,  that 
tie  consent  of  C.  to  performance  by  plaintiff 
fter  the  time  fixed  in  the  contract  extended 
efendant's  liability  on  his  contract  of  guar- 
nty.— Central  Gas  &  Electric  Fixture  Co.  v. 
tohn,  (Com.  PI.  N.  Y.)  22  N.  Y.  S.  758. 

GUABDIAN  AND  WARD. 

iction  by  guardian  on  administrator's  bond,  see 
** Executors  and  Administrators, "  1,  2. 


Letters. 

1.  Letters  issued  to  a  general  guardian  need 
not  show  on  their  face  that  a  citation  was  is- 
sued to  the  former  general  guardian,  as  the  ab- 
sence of  such  recital  is  not  proof  that  the  cita- 
tion was  not  in  fact  issued  and  served.— Pren- 
tiss V.  Weatherly.  (Sup.)  22  N.  Y.  S.  680. 
Lease  of  ward's  real  estate. 

2.  In  a  proceeding  by  a  guardian  to  lease 
liis  ward's  real  estate,  an  uncle  of  the  ward, 
who  is,  in  effect,  made  a  party  by  an  order 
that  he  be  given  notice  of  the  hearing  before 
the  referee,  and  that  he  be  heard,  has  a  right  to 
appeal  from  an  order  confirming  the  referee's 
report,  though  he  has  no  interest  in  the  matter 
except  such  as  may  be  assumed  from  the  re- 
lationship, and  though  the  guardian  acquiesces 
in  the  order.— In  re  Stafford.  (Com.  PI.  N.  Y.) 
22  N.  Y.  S.  706. 

3.  Since,  under  Code  Civil  Proc.  §  2349,  a 
proceeding  to  lease  an  infant's  real  estate  may 
be  instituted  by  "any  relation"  of  the  infant, 
it  is  proper  to  make  any  relation  a  party  to 
such  a  proceeding  when  instituted  by  a  guard- 
ian.—In  re  Stafford,  (Com.  PI.  N,  Y.)  22  N. 
Y.  S.  706. 

4.  In  a  proceeding  by  a  guardian  to  lease 
his  ward's  real  estate,  the  referee  reported 
that  $1,400  a  year  was  a  reasonable  rent,  and 
that  the  tenant  in  possession,  who  had  taken 
from  a  former  guardian  a  lease  reserving  a 
yearly  rent  of  $1,200  for  the  term  and  $1,400 
for  a  renewal  term,  had  agreed  to  pay  a  yearly 
rent  of  $1,400  for  the  term  and  $1,500  for  the 
renewal  term,  but  the  court  merely  confirmed 
the  report,  leaving  the  lease  at  $1,200  in  force, 
and  the  guardian  acquiesced.  Held,  that  the 
order  should  be  modified  so  as  to  allow  the 
guardian  to  make  a  new  lease  in  accordance 
with  the  agreement. — In  re  Stafford,  (CJom.  PI. 
N.  Y.)  22  N.  Y.  S.  706. 

5.  Though  a  guardian,  by  instituting  a  pro- 
ceeding to  lease  his  ward's  real  estate,  may 
avoid  an  unexpired  lease  made  by  a  former 
guardian,  he  reinstates  such  lease  by  acquies- 
cing in  an  order  in  such  proceedings  continuing 
it  in  force.— In  re  Stafford,  (Com.  Pi.  N.  Y.)  22 
N.  Y.  S.  706. 

6.  A  guardian  may  disaffirm  an  unexpired 
lease  of  his  ward's  real  estate,  made  by  a  for- 
nuT  guardian,  and  raak"  a  new  lease.— In  re 
Stafford,  (Com.  PI.  N.  Y.)  22  N.  Y.  S.  706. 

7.  Where,  in  a  proceeding  by  a  guardian  to 
lease  his  ward's  real  estate,  an  order  refusing 
to  take  the  premise.^  from  one  who  has  leased 
them  from  a  former  guardian  for  use  as  a  liquor 
store,  and  give  them  to  another  person,  who  of- 
fers a  larger  rental  for  them  for  the  same  busi- 
ness, is  acquiesced  in  by  the  guardian,  it  will 
not  be  interfered  with  on  appeal,  since  a  lease 
for  such  a  purpose  involves  the  guardian  in 
personal  responsibility  under  the  civil  damage 
act,  and  he  has  a  right  to  choose  his  tenant.— 
In  re  Stafford,  (Com.  PI,  N.  Y.)  22  N.  Y.  S. 
706. 

Habeas  Corpus. 

To  take  child  from  adoptive  parents,  see** Adop- 
tion. " 

Handwriting. 

Proof  of,  see  "Evidence, "  22*24. 
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HEALTH. 


Quarantine. 

1.  Laws  relating  to  quarantine  In  the  port 
of  New  York  are  not  local,  and  the  health  offi- 
cer of  the  port  is  a  state  officer;  and  in  case  of 
emergency  like  the  above  he  has  the  power  to 
go  outside  the  statutory  limits  of  the  port,  and 
land  passengers  temporarily  in  an  adjoining 
county,  though  forbidden  to  do  so  by  the  local 
board  of  health.— Young  v.  Flower,  (Sup.)  22 
N.  Y.  S.  332. 

2.  When  so  many  vessels  arrive  from  ports 
infected  with  cholera  that  the  hospital  accom- 
modations of  the  quarantine  establishment  are 
inadequate  to  receive  people  sick  from  the  dis- 
ease or  exposed  to  danger,  an  emergency  has 
arisen,  within  the  meaning  of  Laws  lSi)2.  c. 
486,  art.  13,  §  2;  and  the  questions  w^hether 
the  passengers  shall  be  detained  on  ve8»t*ls  or 
landed  and  isolated  is  one  resting  in  the  discre- 
tion of  the  health  officer,  as  is  also  the  selection 
of  an  appropriate  site  for  lauding;  and,  in  the 
absence  of  an  abuse  of  discretion,  his  decision 
in  this  respect  will  not  be  interfered  with  by 
the  courts.— Young  v.  Flower,  (Sup.)  22  N.  Y. 
S.  332. 

8.  Under  Laws  1892,  c.  486,  which  vests 
the  general  administration  of  the  quarjintine 
establish Tu**nt  of  the  port  of  New  York  in  the 
health  officer,  and  which  (article  13,  §  2)  em- 
powers him,  in  the  presence  of  immediate  dan- 
ger, to  take  the  resiwnsibility  of  applying  such 
additional  measures  as  may  be  deemed  indis- 
pensable for  the  protection  of  the  public  health, 
the  iK>wer  granted  must  be  exercised  within 
the  territorial  limits  of  the  jurisdiction  of  the 
officer,  and  the  emergency  must  actually  exist, 
of  which  the  officer  is  not  to  be  thp  sole  judge, 
and  the  act  done  must  be  fairly  and  reasonably 
appropriate  for  the  emergency  cnat  has  arisen. 
-Young  V.  Flower,  (Sup.)  22  N.  Y.  S.  332. 

4.  The  power  does  not  authorize  the  health 
officer  to  hold  the  landing  place  in  the  adjoin- 
ing county  as  a  paramount  annex  to  or  for  the 
overflow  of  the  quarantine  establishment  of  the 
port;  and,  if  the  probability  of  the  recurrence 
of  such  an  emergency  can  be  foreseen,  it  is  the 
duty  of  the  officer  to  increase  the  local  quar- 
antme  establishment,  so  that  it  will  meet  the 
demands  that  may  be  imposed  on  it, — ^Young  v. 
Flower,  (Sup.)  22  N.  Y.  S.  332. 

5.  The  board  of  health  of  a  town,  in  the 
exercise  of  its  power  to  guard  against  the  in- 
troduction of  contagious  and  infectious  dis- 
eases, may  not  only  isolate  and  control  infected 
persons  and  things  after  they  come  within  the 
town,  but  may  also  prevent  the  bringing  of 
such  persons  or  things  within  the  town. — Young 
V.  Flower,  (Sup.)  22  N.  Y.  S.  332. 

HIGHWAYS. 

Dedication. 

1.  Though  the  owner  of  land  in  a  village 
has  it  surveyed,  and  staked  oS.  into  lots  and 
streets,  and  makes  a  map  of  the  same  by 
which  lots  are  sold  from  time  to  time,  during  a 
period  of  10  years,  bounded  by  the  streets  as 
shown  by  such  map,  such  acts  are  not  so  un- 
mistakable in  their  purpose,  and  decisive  in 
their  character,  as  to  constitute  a  dedication  of 


the  streets  indicated  on  such  map  to  the  pobli* 
use.— People  v.  Kellogg,  (Sup.)  22  N.  Y.  S.  4.»' 

Obstruotions. 

2.  An  order  and  notice  directing  the  re- 
moval of  an  encroachment  on  a  hi^way  ^tatt-i 
that  the  highway  was  enerottched  upon  on  tb« 
westerly  side  by  the  fence  of  plaintiff,  at  & 
point  west  and  opposite  the  southwest  c<>n.-r 
of  a  lot  owned  by  one  S.  to  the  extent  of  1^: 
rods,  and  at  a  point  20  rods  north  of  this  soatb- 
west  corner  to  the  extent  of  1  rod,  and  ar  a 
point  30  rods  south  of  this  southwest  com-r 
to  the  extent  of  1  rod.  Held,  that  such  descrip- 
tion was  a  sufficient  compliance  with  2  Rev.  S^. 
(8th  Ed.)  p.  1388,  §  103,  which  provides  th:.: 
"such  order  and  notice  shall  specify  •  •  • 
the  extent  of  the  encroachmwit,  and  the  pla  - 
or  places  where  the  same  shall  be." — ^Hathavay 
V.  Jenks.  (Sup.)  22  N.  Y.  S.  421. 

3.  WTiere  the  commissioner  of  highwa^N 
after  notice  to  an  encroaching  landowner,  r^ 
moves,  without  unnecessary  damage,  an  ^l- 
croachment  on  the  highway,  such  commissi' >r.^ 
does  not  thereby  become  a  trespasser,  ev«i 
though  the  notice  to  remove  does  not  fnilf 
comply  with  section  103,  reciting  the  re«ini:- 
ments  of  such  notice.— Hathaway  v.  JoLk^ 
(Sup.)  22  N.  Y.  S.  421. 

Defects. 

4.  In  an  action  against  a  town  for  injnr^*-* 
resulting  from  a  defective  road,  the  fact  th  : 
no  accident  had  occurred  at  that  place  Wf -^ 
was  not.  conclusive  that  the  road,  when*  t'.^ 
accident  occurred,  was  safe.  Hubbell  v.  «';  r 
of  Yonkers,  10  N.  E.  858,  104  N.  Y.  KW:  <i  i- 
Kier  V.  Town  of  Hebron,  30  N.  E.  230,  im  N 
Y.  447, — distinguiHhed. — Lane  v.  Town  of  H-.:- 
cock,  (Sup.)  22  N.  Y.  S.  470. 

5.  In  an  action  against  a  to^n  for  injirl--* 
resulting  from  a  defective  road,  where  the  n.. \ 
had  been  in  the  same  state  for  seven  t-i^ 
before  the  accident,  defendant's  roiul  ct'iurri- 
sioners  must  be  deemed  to  have  had  notit-*  * 
its  condition. — Lane  v.  Town  of  Hancock,  '^^mj-  • 
22  N.  Y.  S.  470. 

6.  In  an  action  against  a  town  to  r*^>->T''r 
damages  for  the  death  of  plaintiflTs  intent  .:■' 
by  the  overturning  on  a  public  road  of  a  sk'ijH 
in  which  deceased  was  riding,  there  was  •^•'^ 
dence  that  the  road,  which  at  that  place  ^a* 
about  11  feet  wide,  sloped  to  one  side,  wh->-'» 
there  was  a  perpendicular  descent  of  serer-il 
feet,  and  that  it  had  been  in  that  cnnditi*-!. 
without  a  barrier,  for  several  years.  A  t*si-  r 
bar  ran  diagonally  across  the  road,  and  at  ^'i** 
time  of  the  accident  water  had  flowed  ot»»«-  th-* 
road  and  frozen,  so  that  the  sloiffh,  wit(*»nc 
the  driver's  negligence,  slipped  off  the  mal 
The  evidence  shoTved  that  when  the  ro5»*l  w.i< 
built  '*fenders**  were  put  where  the  acdiUrr 
happened,  but  that  the  road  had  sinre  Nva 
filled  in  higher  than  the  fenders,  and  that  tht-^ 
was  no  water  bar  when  the  road  was  m.i. -* 
Held,  that  the  jury'  were  justifitnl  in  findinc  thit 
the  accident  was  caused  by  the  mad  ^ttinc  »>nt 
of  repair,  and  not  because  of  a  defect  in  the 
plan  of  construction.— Lane  t.  Town  of  lUa- 
cock,  (Sup.)  22  N.  Y.  S.  470. 

7.  In  an  action  against  a  town  to  recoror 
damages  for  the  death  of  plaintifiTs  intestate 
by  the  overturning  on  a  public  road  of  a  sleirb 
in  which  deceased  was  ridiniTr  there  was  eri- 
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ce  that  the  road,  which  at  that  place  was 
•ut   11  feet  wide,  sloped  to  one  side,  where 
re    was  a  perpendicular  descent  of  several 
c.and  that  it  had  been  in  that  condition,  with- 
a  barrier,  for  several  years.    A  water  bar 
diagonally  across  the  road,  and,  at  the  time 
:he  accident,  water  had  flowed  over  the  road 
I  fi-ozen,  so  that  the  sleigh,  without  the  driv- 
!  negligence,  slipi^ed  off  the  road.    Hell,  that 
negrligence  of  defendant's  road  commission- 
was  properly  submitted  to  the  jury. — Lane 
Town  of  Hancock,  (Sup.)  22  N.  Y.  S.  470. 

S.  In  an  action  against  a  town  for  injuries 
lilting  from  a  defective  road,  the  want  of 
Licicnt  funds  to  repair  the  road  is  a  defense 
l»e  asserted  and  proved  by  defendant. — Lane 
fown  of  Hancock,  (Sup.)  22  N.  Y.  S.  470. 

HOMICIDE. 

inslaughter. 

1.  Under  Pen.  Code,  S  189,  defining  man- 
iighter  in  the  first  degree  as  homicide  com- 
tted  without  design  to  effect  death,  in  the 
It  of  passion,  by  means  of  a  dangerous  weap- 

a  conviction  may  properly  be  had  on  testi- 
ng that  deceased  and  defendant  had  a  strug- 

on  the  sidewalk;  that  deceased  had  hold 
defendant,  and  struck  him,  without  having 
r  weapon;  and  that  defendant  returned  the 
ws  by  shooting  deceased. — People  v.  Ken- 
Lv,  (Sup.)  22  N.  Y.  S.  267. 

2.  In  a  trial  for  murder,  the  evidence  for 
'on dan t  showed  that  he  and  deceased  occu- 
d  rooms  in  the  same  building;  that  deceased 
ne  to  defendant's  room,  and  struck  him; 
it  defendant  pursued  deceased  into  the  lat- 
'.*<  room,  where  deceased  turned,  and  threat- 
vl  to  strike  defendant  with  a  spittoon,  where- 
in defendant,  without  warning  deceased,  or 
empting  to  avoid  him,  drew  a  pistol  and  shot 
n  dead.  Hcld^  that  the  evidence  justified  a 
-diet  of  guilty  of  manslaughter  in  the  first  de- 
»p.  under  Pen.  Code,  §  189,  which  defines 
laii.slaughter  in  the  first  degree^'  as  homicide 
nmitted  "in  the  heat  of  passion,  but  in  a 
lel  or  an  unusual  manner,  or  by  means  of  a 
iifreroua^  weapon."— People  v.  Webster,  (Sup.) 

ridence. 

3.  Where,  in  a  trial  for  murder,  defendant 
empts  to  show  that  the  homicide  occurred  in 
quarrel  caused  by  deceased's  insulting  a 
•luan  whom  defendant  claimed  to  be  his  wife, 
Mi^h  no  marriage  ceremony  had  then  been 
rformo<l  between  them,  it  is  proper,  on  cross- 
lunination  of  defendant,  to  question  him  as 
his  relations  with  the  woman  before  she  be- 
in-  hiH  wife. — People  v.   Webster,  (Sup.)  22 

Y.  S.  634. 

4.  Where  defendant,  on  being  shown  a 
ntogrnph  of  the  deceased,  and  being  asked  if 
was  a  just  picture  of  the  man  he  met  at  the 
loo  of  the  homicide,  answers,  "That  somewhat 
?C'inbles  him,"  an  objection  to  the  introduc- 
•u  of  the  photograph  in  evidence  on  the 
Dund  that  it  is  incompetent,  immaterial,  and 
olevant  is  too  general  to  be  available. — Peo- 
}  V.  Webster,  (Sup.)  22  N.  Y.  S.  634. 

—  Threats. 

5.  Evidence  that  deceased  had  stated  that 
e  could  do  any  one  that  he  wanted  to,  and 


that  nothing  could  be  done  to  him,  because  he 
was  supposed  to  be  crazy,"  is  properly  excluded 
as  being  a  general  remark,  having  no  reference 
to  defendant.— People  v.  Kennedy,  (Sup.)  22  N. 
Y.  S.  267. 

Instruotlons. 

6.  It  is  proper  to  instruct  the  jury  that  "a 
man  is  presumed  to  intend  or  design  what  his 
act  is  liable  to  perform.  If  a  person  fires  a  pis- 
tol into  the  body  of  another,  from  that  fact 
alon^  the  jury  may  find  the  intent.  You  must 
find  the  intent,--the  design  to  kill,— but  it  is  not 
necessary  that  a  person  killing  another  should 
announce  beforehand  he  does  intend  to  kill.  In 
order  for  you  to  find  that  intent,  ^ou  must  be 
satisfied  from  all  the  surrounding  circum- 
stances. The  act  itself,  the  way  it  has  been 
committed,  the  weapon  that  is  used,  furnish  the 
design  or  intent  to  kill,  to  find  murder  in  the 
second  degree." — People  v.  Webster,  (Sup.)  22 
N.  Y.  S.  634. 

HOKSE  AND  STBEET  RA£L- 
SOADS. 

Injury  to  passengers,  see  **  Carriers,  **  8-6. 

Change  of  route— Consent  of  abutting 
owners. 

1  Laws  1892,  c.  676,  S  91,  provides  that 
street  railroads  shall  not  be  constructed  unless 
written  consent  of  the  owners  of  one  half  in 
value  of  the  property  bounded  on.  and  also  the 
consent  of  the  local  authorities  having  control 
of,  that  portion  of  the  street  on  which  it  is  pro- 
posed to  build,  be  first  obtained.  Laws  l890, 
c.  565,  §  94,  provides  that  if  consent  of  the 
property  owners  be  not  obtained,  a  railroad 
comoany  may  apply  to  the  supreme  court  for 
appointment  of  commissioners  to  determine 
whether  its  road  ought  to  be  constructed. 
Hdd^  that  a  company  which  has  obtained  con- 
sent of  the  authorities  to  construct  its  road 
along  a  street  is  not  entitled  to  the  appoint- 
ment of  commissioners  to  determine  whether 
its  road  shall  be  constructed  for  a  less  distance 
along  the  street  on  a  showing  merely  that  it 
has  been  unable  to  obtain  the  consent  of 
owners  along  that  portion,  where  nothing  is 
said  about  failure  to  obtain  the  requisite  con- 
sents for  the  entire  distance,  or  about  abandon- 
ment of  its  right  on  the  other  portion  of  the 
street,  and  where  also  the  authorities  have  not 
given  their  consent  to  the  change.— In  re  Cross- 
Town  St.  Ry.  Co.  of  Buffalo,  (Sup.)  22  N.  Y. 
S.  818, 

Negligence. 

2.  In  an  action  against  a  street-car  com- 
pany for  damages  by  a  collision  of  defendant's 
car  with  plaintiffs  wagon  at  a  street  crossing, 
where  it  appears  that  the  wagon  approached 
the  crossing  first,  and  when  partially  across 
was  struck  by  the  car,  which  was  running  six 
or  seven  miles  an  hour,  and  the  motor  man's 
view  of  the  situation  was  as  good  as  that  of 
plaintiff's  driver,  the  refusal  to  direct  a  non- 
suit is  proper. — ^Bernhard  v.  Rochester  Ry.  Co., 
(Sup.)  22  N.  Y.  S.  821. 

8.  In  an  action  for  injuries  by  being  ran 
over  by  a  street  car,  plaintiff  requested  the  court 
to  charge  that,  if  the  jury  find  that     plaintiff 
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was  intoxicated,  that  is  a  matter  of  no  oonse- 
aoienee,  anless  the  jury  further  find  that  his  in- 
toxication contributed  to  the  injury;  and  the 
court  said :  "That  is  so.  The  intoxication  is  of 
no  consequence  unless  it  made  liim  more  care- 
]esf."  HH'I,  that  the  jury  could  not  havo 
understood  from  the  word  "more"  that  the  conrt 
intended  to  instruct  that  plaintiff  might  hare 
been  somewhat  careless,  and  still  recoTer»  where 
they  had  been  already  instructed  that  any  neg- 
ligence by  plaintiff,  contributing  to  the  injury, 
would  defeat  a  recorery.— Morris  t.  Eightib 
Ave.  R.  Co.,  (Sup.)  22  N.  Y.  S.  666. 

4.  Workmen,  in  laying  pipes  in  the  street, 
may  temporarily  obstruct  a  street-railway  track 
by  laying  a  pipe  thereon,  and  can  recover,  if 
injured  by  the  company*s  negligently  driving  a 
car  against  it.— I^hey  v.  Central  Park,  N.  &  E. 
R.  B.  Co..  (Super.  N.  Y.)  22  N.  Y.  S.  380. 

5.  Employes  of  a  city  had  been  for  several 
dajs  laying'  pipes  near  the  tracks  of  a  street 
railway,  and  the  company  had  recognized  the 
danger  by  providing  a  watchman.  During  his 
temporary  absence,  a  car  was  driven  past  at 
the  rate  of  six  miles  an  hour,  striking  a  pipe 
temporarily  on  the  track,  and  injuring  a  work- 
man. Held,  that  the  jury  were  warranted  in 
finding  the  driver  of  the  car  negligent.  Schmidt 
V.  Railway  Co..  30  N.  B.  389,  132  N.  Y.  566, 
distinguished.— Lahey  v.  Central  Park,  N.  &  E. 
R.  R.  Co..  (Super.  N.  Y.)  22  N.  Y.  S.  380. 

Horse  Baces. 

Compelling  jockey  club  to  allow  horse  to  enter, 
see  "Corporations, "  2,  8. 

HUSBAND  AND  WIFE. 

See,  also,  "Divorce;"  "Dower.  ** 

Property  rights  —  Interest    on    money 
loaned. 

1.  Where  a  husband  receives  money  from 
his  wife,  and,  after  retaining  it  several  years, 
at  her  request  transfers  to  her  securities  in 
payment  of  the  principal  sum,  she  is  not  en- 
titled to  recover  of  his  estate  interest  on  the 
amount  so  received  by  him  to  the  date  of  the 
receipt  of  the  securities  by  her,  in  the  absence 
of  any  direct  evidence  of  the  conditions  under 
which  he  received  the  money. — In  re  Smith's 
Estate,  (Surr.)  22  N.  Y.  S.  1085,  1  Misc.  Rep. 
253. 

2.  A  husband  received  money  from  his  wife, 
and,  after  retaining  it  several  years,  at  her  re- 
quest transferred  to  her  securities  in  payment 
of  the  principal  sum  received.  In  a  proceeding 
to  estaolish  a  claim  for  interest  on  such  sum 
against  the  husband's  estate,  a  witness  testi- 
fied to  statements  of  deceased  that  he  had  re- 
ceived the  money  and  kept  it  Invested,  and  col- 
lected the  interest;  that  he  told  his  wife  he 
would  set  over  mortgages  to  pay  the  face  of 
the  debt,  and  asked  her  to  let  him  collect  the 
interest,  and  he  would  fix  the  matter  later  on. 
Another  witness  testified  that  the  wife  said 
to  her  in  deceased's  presence  that  the  latter 
told  his  wife  that  the  law  wonld  give  the  in- 
terest to  her.  Hd'.l  insufiicieut  to  entitle  the 
wife  to  such  interest.— In  re  Smith's  Estate. 
(Surr.)  22  N.  Y.  S.  1085,  1  Misc.  Rep.  253. 


Tenants  in   entirety  —  Ckmw^fymnee  hj 
husband. 

3.  Where  the  title  to  land,  paid  for  tj 
the  wife,  is,  with  her  consent,  taken  in  tl- 
name  of  herself  and  husband,  tb^y  bckl  a« 
tenants  in  entirety,  and  a  conTeyance  by  tbe  ! 
husband  passes  the  rights  to  the  possess Vt.jn  <-f 
the  land  during  the  joint  lives  of  the  h::«- 
band  and  wife,  and  to  the  fee  in  case  the  k  - 
band  survives.— Hiles  v.  Fisher,  (Sop.)  'J^  N. 
Y.  S.  7»5. 

Liability  for  wife's  attorneys'  fees. 

4.  Though  a  husband  is  liable  for  l«^n! 
services  rendered  his  wife  in  an  action  in  wL  i 
she  is  a  **party,"  he  is  not  liable  for  le^al  serv- 
ices rendered  her  in  a  proceeding  bronght  br 
the  people  against  him  for  failure  on  his  p-r: 
to  support  her,  in  which  she  was  merely  a  "«^.:- 
ness  for  the  people.— McQuhae  t.  Rey,  {C:*j 
CL  N.  Y.)  22  N.  Y:  S.  175. 

Marriage  settlements. 

5.  In  an  action  by  a  wife  aii^ainst  her  btf- 
band  to  set  aside  an  antenuptial  aKreemeo:  r-- 
leitsing  dower,  evidence  that  she  refused  to  r^ 
ceive  $5,()00,  and  execute  the  contract,  on  !h- 
ground  that  the  marriage  ought  not  to  re»-t  >!i 
a  pecuniary  consideration,  and  that  she  sii!~- 
ouently  executed  it  for  a  consideration  of  <-« 
dollar,  on  the  husband's  declaration  that  '^'■ 
would  not  carry  out  the  ceremony  unless  -  • 
releaseil  her  dower  rights.  Is  not  sufficient  to  u;- 
hold  the  contract,  in  the  absence  of  any  sb>«- 
ing  that  its  nature  or  its  effect  was  fully  ^t- 
plained  to  the  wife. — Graham  t.  Crraham,  (Sai-  • 
22  N.  Y.  S.  299. 

6.  Persons  engaged  to  be  married  staad  ir. 
a  confidential  relation  to  each  other,  demandi".: 
the  exercise  of  the  utmost  good  faith  on  t:.- 
part  of  both;  and  an  antenuptial  contract  ei- 
cuted  by  the  intended  wife,  relinquishing  b«-r 
interest  in  the  estate  of  her  intended  hu^bao- . 
will  not  be  upheld,  unless  there  was  a  fall  &l  . 
fair  disclosure  made  to  her  of  all  the  qtcdl- 
stances  bearing  on  the  antenuptial  agreemeDt  - 
Graham  v.  Graham,  (Sup.)  22  N.  Y.  S.  299. 

Action  by  wife. 

7.  After  the  passage  of  the  repealing  1 1 
of  1880,  (Laws  iSSO,  c  245,  |  1,  sabsecs.  2^r- 
38,)  and  before  the  act  of  1890,  (chapter  24"*  • 
which  amended  0)de  Civil  Proc.  {  4W.  i 
married  woman  could  sue  in  her  own  imn* 
for  personal  injuries  without  joinine  her  ho- 
band  as  a  plaintiff.— Weld  t.  New  York.  L.  E. 
&  W.  R.  Co..  (Sup.)  22  N.  Y.  S.  974. 

Separate  maiiitenanoe — Enforcement. 

8.  A  contract  between  husband,  his  irir'.'. 
and  a  trustee,  whereby  the  husband  .njnvr- 
to  pay  the  trustee  a  specified  sum  anneal' 
for  the  support  of  the  wife,  and  the  trast'*- 
agrees  to  indemnify  the  husband  against  tL- 
debts  of  the  wife,  cannot  be  enforced  at  tl-^ 
suit  of  the  wife  alone,  im  the  absence  of  i 
showing  that  the  trustee  has  refused  to  sc  . 
since  the  covenant  is  to  pay,  not  to  the  wif". 
but  to  the  trustee,  who  is  the  trustee  of  aa 
express  trust,  within  the  meanin?  of  Code  C^vil 
Proc.  §  449,  enabling  him  to  sue  in  his  ovt> 
name.— Lord  v.  Lord,  (Sup.)  22  N.  Y.  &  KM. 
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IndiotiiDMit  ami  Infoniuttion. 

3e   ** Destroying  Public  Records,'*  (W;  "IMsop- 
derly  House, "  8. 

£lldoM6JllG1lt* 
f  note,  see  <* Negotiable  Instruments,  ^  8-12^ 

Infiaicy. 

ee  **  Guardian  and  Ward. " 

INJTTNCnOir. 

Lgainst  nuisance,  see  **Nuisance. " 
a.  condemnation  proceedings,  see  **  Eminent  Bo- 
main, » 19-21. 

)elay  in  asking. 

1.  Code  Oiril  Proc.  §  603,  referring  to  the 
ases  in  whicli  an  injunction  order  may  be 
ranted,  says  that  the  case  provided  for  therein 
3  described  in  the  act  as  one  where  the  right 
o  an  injunction  depends  on  the  nature  of  the 
ction.  section  G04  provides  that  an  injunction 
aay  be  granted  when  it  appears  that  defendant 
s  doing  or  threatening  an  act  in  riolation  of 
>IaintiS^s  rights  respecting  the  subject  of  the 
iction,  tending  to  render  the  judgment  ineffect- 
lal.  Hddt  that  where  suit  to  enjoin  strilcing 
employes  from  cons];)iring  to  entice  away  other 
employes  from  plaintiflrs  employment  is  not 
)rougnt  until  some  months  after  the  acts  com- 
plained of  have  ceased,  and  the  strike  termi- 
lated,  an  injunction  is  properly  refused.  Har- 
rester  Co.  v.  Meinhardt,  24  Hun,  489,  mem., 
roUowed.— Reynolds  t.  Everett,  iSup.)  22  N.  Y. 
S.  306. 

V^iolation — Punishment. 

2.  The  advice  of  counsel  is  no  protection  for 
iisobedience  of  an  injunccion  orrlcr.  though,  if 
the  offender  has  acted  in  ^ood  faith,  't  \any  be 
sufficient  to  protect  him  from  punishment,  or 
for  a  criminal  contempt.— Boon  ▼.  McGucken, 
(Sup.)  22  N.  Y.  S.  424. 

3.  Disobedience  of  an  injunction  order  is 
punishable  as  a  contempt  if  there  has  been 
personal  service  of  the  order,  and  if  such  dis- 
obedience defeats  or  impairs  the  remedy  ot  a 
party.— Boon  v.  McGucken,  (Sup.)  22  N.  Y.  S. 
424. 

4.  An  injunction  order  is  a  mandate,  within 
Code  Civil  Proc.  $  14,  which  empowers  courts 
of  record  to  punish  bv  fine  and  imprisonment 
disobedience  to  a  lawful  mandate,  by  which  a 
remedy  of  a  party  to  a  civil  action  pending  in 
the  court  may  be  defeated  or  prejudiced. — 
Boon  v.  McGucken,  (Sup.)  22  N.  Y.  S.  424. 

5.  An  order  punishing  as  a  civil  contempt 
disobedience  of  an  injunction  order  is  void 
wh^i  there  has  been  no  adjudication  or  de- 
termination that  such  disobedience  defeats  or 
impairs  the  right  or  remedy  of  a  party  to  a  civil 
action  or  proceeding,  as  required  by  Code  Civil 
Proc  §1  14,  2266,  2281.— Boon  v.  McGucken, 
(Sup.)  22  N.  Y.  S.  424. 

Insolvency. 

See  *( Assignment    for    Benefit    of    Creditors;'' 
■Fraudulent  Conveyances.  ** 


lULructioliuu 

See  "Trial. »» 6-10. 

nrsTTBAiroB. 

See,  also,  ** Marine  Insurance." 

Conditions  of  policy. 

1.  In  an  action  on  a  policy  of  life  Instirance, 
where  plaintiff's  right  of  recovery  is  dependent 
on  nroof  that  insured  did  not  come  to  his 
death  by  suicide,  and  it  was  conceded  that  he 
was  not  killed  by  another  person,  and  the 
evidence  excluded  an  inference  of  accident,  a 
verdict  for  plaintiff  will  be  set  aside  as  con- 
trary to  evidence. — Sweezey  v.  Prudential  Life 
Ins.  Co.  of  America,  (Com.  PI.  N.  Y.)  22  N.  Y. 
S.  1054. 

2.  A  life  insurance  policy  provided  that  "aft- 
er two  years  from  the  date  hereof  the  only 
considerations  that  shall  be  binding  upon  the 
holder  of  this  policy  are  that  he  shall  pay  the 
annual  dues  and  assessments  at  the  times  and 
places,  and  in  the  manner,  hereinafter  sti];>u- 
lated,  and  that  the  regulations  of  the  associa- 
tion as  to  age,  occupation,  and  employment  shall 
be  observed,  and  that  in  all  other  respects,  if 
this  policy  matures  after  the  expiration  of  said 
two  years,  this  policy^  shall  be  indisputable." 
Hdd,  that  such  provision  precluded  the  com- 
pany, when  sued  on  a  policy  issued  more  than 
two  years  before  the  death  of  the  insured, 
from  setting  up  in  defense  that  the  insured  and 
the  beneficiary  were  guilty  of  fraud  in  obtaining 
the  policy.  Wright  v.  Association,  23  N.  B. 
186,  118  N.  Y.  237,  followed.— Bates  v.  United 
Life  Ins.  Ass'n,  (Sup.)  22  N.  Y.  S.  626. 
Proofs  of  loss. 

S.  Where  application  is  made  to  a  mutual 
benefit  association  for  blanks  on  which  to  make 
proofs  of  loss,  and  the  officer  replies  that  it 
would  be  useless  to  submit  the  proofs,  as  the 
claim  would  not  be  allowed,  proofs  of  loss  are 
thereby  waived.— Hutchinson  v.  Supreme  Tent 
of  Knights  of  Maccabees  of  the  World,  (Sup.) 
22  N.  Y.  S.  801. 
Payment  of  loss. 

4.  Where  a  life  insurance  policy  recites 
that  the  insurance  will  be  paid  to  the  wife  of 
the  insured,  '*for  her  sole  use,  if  living,  in  con- 
formity with  the  statute,"  after  satisfactory 
proof  of  the  death  of  the  insured  during  the 
continuance  of  the  policy,  but  if  the  insured 
"shall  survive  said  term  of  15  years"  from  the 
commencement  of  the  insurance,  it  shall  be 
paid  to  him,  the  interest  of  the  wife  is  such  as 
depends  on  the  death  of  the  insured  within  the 
15  years.  Brick  v.  Campbell,  25  N.  B.  493, 
122  N.  Y.  338.  distinguished.— Miller  v.  Camp- 
bell, (Super,  ^f.  Y.)  22  N.  Y.  S.  388. 

5.  A  policy  of  life  insurance  for  $1,800  was 
made  payable  to  a  creditor  of  the  insured,  who 
received  the  entire  amount  on  the  latter's 
death.  In  an  action  by  the  administrator 
against  the  creditor,  the  question  was  whether 
the  policy  was  issued  to  the  creditor  as  col- 
lateral security  for  his  claim,  or  whether  he 
took  the  absolute  title.  Held,  that  a  written 
Sfgreement  executed  within  two  months  of  the 
death  of  the  insured,  wherein  the  creditor 
agreed  to  receive  $600  as  his  part  of  the  sum 
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to  be  paid  on  the  policy,  and  the  residue  should 
go  to  the  insured's  heirs  and  next  of  kin,  war- 
ranted a  finding  that  the  creditor  took  the  pol- 
icy as  collateral  security.— Tennant  v.  Dudley, 
(S.:,i.)  22  N.  Y.  a  876. 

Mutual  benefit  inBuranee. 

r>.  Where  an  application  for  membership  in 
a  mutual  benefit  society  states  that  "I  hereby 
acrroo  that  these  statements,  with  this  applica- 
tion and  the  constitution,  [of  the  society,]  shall 
form  the  basis  of  the  contract,"  the  constitu- 
tio.i  becomes  part  of  the  contract  of  insurance. 
-—Hutchinson  v.  Supreme  Tent  of  Knights  of 
Mnocabees  of  the  World,   (Sup.)  22  N.  Y.   S- 

oOl. 

7.  Where  the  constitution  of  a  mutual  ben- 
efit, society  provides  that  it  may  be  amended  or 
alrcjred,  as  to  the  laws  governing  the  endow- 
raent  funds,  by  a  two-thirds  vote  of  all  the 
nu-mbers  present  at  a  meeting  of  the  governing 
bo«ly  of  the  society,  which  is  composed  of  dele- 
gates elected  by  the  subordinate  bodies,  an 
amendment  so  adopted  is  binding  on  the  exist- 
injc  members. — Hutchinson  v.  Supreme  Tent  of 
Xuiizhts  of  Maccabees  of  the  World,  (Sup.)  22 
N.  Y.  S.  801. 

8.  A  switchman  on  a  railroad,  by  the  loss 
of  the  fingers  of  one  hand,  is  disabled,  within 
the  constitution  of  a  mutual  benefit  society, 
that  a  member  who,  by  reason  of  a  disability, 
becomes  unable  to  perform  the  business  or  la- 
in r  which  he  has  always  followed,  and  by 
which  alone  he  can  thereafter  earn  a  livelihood, 
shall  be  deemed  entitled  to  disability  benefits.— 
i  utchinsou  v.  Supreme  Tent  of  Knights  of 
Mnccabees  of  the  World,   (Sup.)  22  ^.  Y.   S. 

INTEREST. 

Od  allowance  to  attorneys  out  of  trust  fund,  see 
"Trusts,*^  9. 

On  damages. 

Interest  cannot  be  recovered  on  the  dam- 
aires  arising  from  the  breach  of  a  covenant 
njTsvinst  incumbrances,  where  the  damages  are 
unliquidated,  being  the  difference  between  the 
value  of  the  premises  with  and  without  a  build- 
ing restriction.— Doctor  v.  Darling,  (Sup.)  22  N. 
Y.  S.  594. 

INTEBFLEADEB. 

When  allowed. 

1.  Where  plaintiffs  sue  defendant  for  a  bro- 
ker's commission  for  the  sale  of  certain  land, 
made  through  their  agency,  the  action  by  a 
third  person  against  defendant,  in  another  court, 
to  recover  for  **work,  labor,  and  services"  in  the 
Rale  of  the  land,  is  not  **a  demand  against  him  for 
the  same  debt,''  within  Code  Civil  Proc.  §  820, 
n  Hewing  an  order  of  interpleader  when  compet- 
ing creditors  demand  "the  same  debt."  Daly, 
(•.  J.,  dissenting.  —  Taylor  v.  Satterthwaite, 
(Com.  PI.  N.  Y.)  22  N.  t.  S.  187. 

2.  The  granting  of  an  order  of  interpleader 
is  within  judicial  discretion,  and  the  order  will 
not  be  disturbed,  unless  the  discretion  was  im- 
jiroperly  exercised.  —  Taylor  v.  Satterthwaite, 
(Com.  tL  N.  Y.)  22  N.  Y.  S.  187. 


Xnterrogatorias.  | 

See  **  Deposition.  ** 

INTOXICATINa  UQXJOBS. 

Action  for  penalties,  see  **  Abatement   and  Efr> 
vival,  *»  1. 

Licenses,  taxes,  and  regnlations. 

1.  A  liquor  license,  being  assignable  odr 
with  the  consent  of  the  board  of  excise,  <LaiF9 
1892,  c.  401,  §  26,)  is  not  projjerty  which  <ai 
be  reached  by  a  creditor's  action.— ^Koehler  ▼. 
Obien,  (Sup.)  22  N.  Y.  S.  677. 

2.  To  uphold  a  liquor  license,  the  couit 
will  presume  that  a  meeting  of  the  oommissioa- 
ers  of  excise,  shown  to  have  been  held  on  tb« 
day  specified  by  statute  for  granting  task 
licenses,  was  adjourned  from  time  to  time 
until  the  day  on  which  the  license  was  grant^il 
—Montgomery  v.  O'Dell,  (Sup.)  22  N.  Y.  S. 
412. 

8.  Laws  1870.  c.  175,  §  3.  as  amended  bt 
Laws  1800,  c.  161,  which  requires  the  commit 
sioners  of  excise  to  meet  on  a  day  named,  in 
each  year,  for  the  purpose  of  granting  liqti>>r 
licenses,  and  at  no  other  time  for  that  ponws^. 
is  directory  merely,  and  is  intended  to  limit 
the  time  which  they  shall  devote  to  issuin? 
licenses,  and  does  not  render  void  a  license  is- 
sued by  them  within  a  month  from  the  dir 
named.— Montgomery  v.  O'Dell,  (Sop.)  22  X. 
Y.  S.  412. 

4.  Where  there  is  no  certificate  of  electirta 
issued  by  the  board  of  town  canvassers,  de- 
claring any  person  elected  to  fill  a  vacancy  ia 
the  board  of  excise  commissioners,  a  person 
holding  a  license  to  sell  liquor  may  show  that 
the  persons  signing  it  were  in  fact  entitled  to 
the  oflSce.— Montgomery  v.  O'Ddl,  (Sup.)  iJ 
N.  Y.  S.  412. 

Znventioxu 

See  **  Patents  for  Inventions. " 


Jockey  Club. 

Character  of  corporation,  private  or  quasi  publiCi 
see  **  Corporations, "  2,  8. 


See  "Dower." 


See  "Courts." 


Jointure. 
Judge. 


JUDGMENT. 

When  set-ofF,  see  "Set-Off  and  Counterclaim,*! 

By  confession. 

1.  Under  Code  Civil  Proc  {  738,  nrovidinc 
that  on  an  offer  of  judgment  by  defendant 
plaintiff  may  file  the  summons,  complaint,  and 
offer,  with  proof  of  acceptance,  and  th^^npoo 
the   cleric   must   enter   judgment    accordinglT, 

8 roof  of  service  of  the  summons  need  not  be 
led.— Liindsley  T.  Van  Cortlandt,  (Sup.)  22  N. 
Y.  S.  222. 
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\y  default. 

3.  Under  Code  Civil  Proc.  §  783,  providing 
Iiat  tlie  court  may,  on  good  cause  shown,  and 
n  terms,  relieve  a  party  from  the  consequences 
•f  an  omission  to  plead  within  the  required 
ime,  a  judgment  by  default  will  be  opened 
there  defendant's  affidavit  snows  that  a  short 
iino  after  he  was  served  with  the  summons 
le  became  seriously  ill,  and  remained  so  for 
ive  weeks,  during  which  time  the  summons 
vas  lost,  and  as  soon  as  he  was  sufficiently 
orovered  he  wrote  plaintiff's  attorney  for  a 
opy.  and  heard  nothing  further  from  the  suit 
mtil  presented  with  an  execution  therein. — 
;arey  v.  Browne,  (Sup.)  22  N.  Y.  S.  521. 

s.  Where,  in  an  affidavit  to  open  a  default 
udsrment,  sutficient  appears  to  show  the  nature 
<f  the  defense  and  the  good  faith  of  the  mov- 
njr  party,  it  i^  not  absolutely  necessary  to  serve 
he  proposed  answer  with  the  moving  papers.— 
'arey  v.  Browne,  (Sup.)  22  N.  Y.  S.  521. 
—  Setting  aside. 

4.  In  an  action  oo  contract  it  appeared 
hat,  before  the  day  set  for  trial,  plaintiff  re- 
,iie«^ted  <lefendants  to  consent  to  a  continuance, 
rhich  they  refused  to  do;  that  plaintiff  was 
Mi;red  to  come  from  California  to  New  York 

0  attend  the  trial;  that  judgment  was  ren- 
ered  against  defendants  by  default;  and  that 
he  trial  judge  thought  the  action  was  not  de- 
ended  in  good  faith.  Held,  that  on  opening  the 
efault,  it  was  proper  to  require  defendants  to 
lay  plaintiff's  attorneys  $100  within  two  days, 
iiul  that  in  case  the  cause  was  postponed 
i^iainst  plaintiff's  objection,  and  he  had  to  re- 
nrn  to  California  before  a  second  trial,  to  pay 
lis  reasonable  expenses  in  coming,  remaining, 

1  ml  returning  to  his  home.— McCarty  v.  Alton- 
\ood  Stock  Farm,  (Sup.)  22  N.  Y.  S.  1091. 

5.  The  order  should  not  be  construed  as  de- 
iriring  the  judge  of  the  power  to  grant  a  post- 
lonement  to  enable  defendants  to  get  testi- 
uony,  if  a  proper  case  is  made,  and  they  con- 
tent' to  pay  the  sums  required  by  the  order. — 
^cCartv  V.  Altonwood  Stock  Farm,  (Sup.)  22 
<.  Y.  S.  1091. 

Rendition  and  entry. 

6.  In  an  action  for  the  recovery  of  dower, 
I  memorandum  handed  down  by  the  judge,  but 
lot  signed  by  him,  directing  how  the  dower  in* 
erest  should  be  calculated,  the  amount  of  costs 
0  which  plaintiff  is  entitled,  and  the  manner  of 
)ayment,  is  simply  an  indication  to  the  parties 
IS  to  how  the  judgment  should  be  framed,  and 
s  not  itself  a  final  judgment,  such  as  to  prevent 
he  action  from  abating  by  plaintiff's  death  be« 
fore  the  embodiment  of  such  memorandum  in 
ui  order  for  judgment.— Robinson  v.  Grovers, 
Sup.)  22  N.  Y.  S.  249. 

7.  Where  a  demurrer  interposed  to  an  an- 
swer is  duly  sustained,  and  an  order  or  inter- 
ooutory  judgment  is  duly  entered,  directing  the 
?ntry  of  final  judgment  for  the  relief  deraand- 
h1  in  the  complaint,  with  costs,  unless  defend- 
int  should  serve  an  amended  answer  and  pay 
certain  costs  within  a  specifieu  time,  plaintiff 
is  entitled  to  enter  up  final  judgment  without 
any  further  direction  from  the  court  after  de- 
fendant is  in  default  for  failure  to  amend  his 
answer,  though  the  action  is  equitable  in  its 
nature.— Hecla  Consolidated  Gold  Min.  Co.  v. 
O'Neill,  (Sup.)  22  N.  Y.  S.  130. 


Bes  judicata. 

8.  By  a  partnership  contract,  between 
plaintiff  and  T.,  the  former  was  to  manufac- 
ture into  lumber,  and  sell,  timber  owned  by 
them  in  common,  and  divide  the  net  proceeds. 
Afterwards  plaintiff  furnished  T.  a  quantity  of 
lumber  under  an  agreement  by  which  he  (plain- 
tiff) was  to  charge  himself  therewith  in  the 
joint  account,  and  T.  was  to  pay  him  by  direct 
remittance,  or  out  of  his  share  in  the  pro- 
ceeds of  the  business.  Hdd,  that  the  indebted- 
ness of  T.  for  the  lumber  so  furnished  was  due 
plaintiff  individually,  and  not  embraced  in  the 
partnership  accounts,  and  plaintiff's  claim 
therefor  was  not  barred  by  a  judgment  recov- 
ered by  T.  in  an  action  for  a  partnership  ac- 
counting, in  which  the  claim  was  not  adjudi- 
cated.—Weston  V.  Turner,  (Sup.)  22  N.  Y.  S. 
141,  3  Silvernail,  70. 

9.  A  wife  who  induced  her  husband  to  sue 
defendant  for  money  loaned  him  by  the  wife, 
and  for  services  performed  by  her,  who  herself 
furnished  a  bill  of  items  demanded  by  defend- 
ant, and  who  was  the  principal  witness  for  her 
husband  at  the  trial,  is  estopped  by  the  judg- 
ment in  such  action  from  afterwards  suing  de- 
fendant in  her  own  name  for  the  same  claim, 
though  such  judgment  may  not  be  a  former  ad- 
judication, technically  so  called,  the  former  ac- 
tion not  being  between  the  same  parties  or 
their  privies.— van  Koughnet  v.  Dennie,  (Sup.) 
22  N.  Y.  S.  823. 

Matters  determined  in  former  ac- 
tion. 

10.  In  an  action  on  a  lease  for  an  install- 
ment of  rent  payable  quarterly  in  advance,  a 
former  judgment  between  the  same  parties  on 
the  same  instrument  in  an  action  for  rent, 
which  determined  that  an  installment  fell  due 
on  the  Ist  of  March,  establishes  the  fact  that 
another  installment  was_payable  on  the  Ist  of 
December.— Dry  Dock,  E3.  B.  &  B.  R.  Co.  v. 
North  &  East  Kiver  Ry.  Co.,  (Com.  PL  N.  Y.). 
22  N.  Y.  S.  556. 

11.  Where,  in  partition,  a  trustee  of  the 
property  files  a  complaint  to  charge  the  share 
of  one  of  the  parties  with  money  alleged  to 
have  been  advanced  him,  and  the  claim  is  de- 
cided against  the  trustee,  he  cannot  thereafter 
maintain  an  action  to  charge  the  party's  share 
of  the  proceeds,  though  in  the  latter  case  a 
special  agreement  to  charge  the  share  with  the 
advance  is  alleged,  which  was  not  alleged  in 
the  former.— Wright  v.  Miller,  (Sup.)  22  N.  Y. 
S.  24. 

Foreign  judgments. 

12.  In  a  suit  to  annul  a  marriage  because  of 
the  alleged  invalidity  of  a  former  divorce  pro- 
cured by  defendant  in  another  ktate  from  an- 
other woman,  the  previous  decree  cannot  be  at- 
tacked for  fraud  or  error,  nor  because  the 
divorce  was  rendered  for  a  cause  not  recog- 
nized in  New  York.— Davis  v.  Davis,  (Com.  PI. 
N.  Y.)  22  N.  Y.  S.  191. 

Correction  of  dates. 

18.  Where  a  decree  is  dated  on  the  day  on 
which  the  court  directed  judgment  to  be  en- 
tered, such  date  will  not  be  changed  to  the  day 
on  which  the  decree  was  made.— Clark  t.  CUrkt 
(Sup.)  22  N.  Y.  S.  640. 
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Jurisdiction. 

Se^«Cmirto.'» 

In  submitted  controversy,  see  **  Submitted  Con- 
troversy. " 
Of  superior  court  of  New  York  city,  see  **  Courts.  •* 
On  sppeal,  see  **  AppeaL  ** 


JURY. 

Bight  to  jury  trial— Waiver. 

Where  both  parties  have  requested  the 
court  to  direct  a  verdict,  plaintiff  asking  direc- 
tion of  a  verdict  on  the  claim  sued  on,  and  de- 
fendant a  verdict  on  his  counterclaim,  it  is  too 
late,  after  the  court  has  refused  plaintiff's  re- 
quest, and  granted  defendant's,  for  plaintiff  to 
ask  to  go  to  the  jury  on  the  issues.— Carr  v. 
SnUivan,  (Sup.)  22  N.  Y.  S.  972. 

JUSTICES  Of"  THE  PEACE. 

Pleading  and  proof— Statute  of  frauds. 
Since,  under  Code  Civil  Proc.  $  2940, 
pleadings  in  justices*  courts  are  not  required 
to  be  in  any  particular  form,  and  parties  are 
not  held  to  tecnnical  rules,  the  statute  of  frauds 
may    be    taken    advantage    of    without    being 

§  leaded.— Hartwell  v.  Young,  (Sup.)  22  N.  Y 
1.  486. 


LANDLORD  AND  TENANT. 

Parol  lease,  validity,  see  ** Frauds,  Statute  of,  "5. 

Lease — Construction. 

1-  A  lease  for  a  term  of  years  provided  that 
the  lessees  should  **pay'  ♦  ♦  ♦  for  the  use 
of  said  premises  as  follows:  That  they  will 
board,  clothe,  take  care  of,  and  sup^rt  the 
said  [lessor]  on  the  said  premises  during  said 
term.  Hdd,  that  the  care  and  maintenance 
of  the  lessor  operated  as  a  satisfaction  of  the 
rent  during  the  entire  term,  even  though  the 
lessor  should  die  before  its  expiration.— In  re 
Williams'  Estate,  (Surr.)  22  IST  Y.  S.  906,  1 
Misc.  Rep.  35. 

Covenants. 

2.  A  covenant  in  a  lease  against  cutting 
timber  is  not  violated  where  the  lessee,  who  is 
authorized  by  the  lease  to  cut  timber  for  fen- 
cing purposes,  sells  timber  from  the  land,  and 
uses  the  proceeds  to  buy  other  materials  for 
repairing  fences.  —  In  re  Williams'  Estate, 
(Surr.)  22  N.  Y.  S.  906,  1  Misc.  Rep.  35. 

8.  The  substitution  of  one  tenant  in  the 
place  of  anothef  does  not  operate,  as  a  matter 
of  law,  to  discharge  the  latter  from  future  per- 
formance of  his  express  covenants.— Ranger  v. 
Bacon,  (Com.  PI.  N.  Y.)  22  N.  Y.  S.  551. 

Bent— Action  for. 

4.  In  an  action  for  rent,  plaintilTs  evidence 
tended  to  show  a  lease  by  him  to  defendant, 
and  that  defendant  took  possession  under  this 
lease.  Defendant  denied  the  lease,  and  stated 
that  he  entered  under  a  contract  to  purchase 
from  one  B.,  who  was  the  owner  of  the  fee, 
and  who  was  then  in  possession.     Hddf  that 


there  was  an  issue  of  fact  thus  pnasntsd,  lad 
the  direction  of  a  verdict  for  ptatetiff  ti* 
imnroper.— Miersch  v.  Bivin,  (Sup.)  22  N.  Y.  5. 

5.  In  an  action  for  rent  on  a  lease.  *i* 
terms  of  wliich  bound  the  lessee  to  pay  pltia- 
tiff  $10  annually  for  every  boat  on  the  nm- 
ises  engaged  in  fishing,  evidence  that  the  Ifwe 
informed  plaintiff  that  he  had  only  one  bt'. 
and  that  he  did  not  like  the  clause  with  ref^ 
ence  to  the  boats,  but  that  he  signed  it  air 
way,  cannot  vary  the  lease,  and  he  will  *» 
liable  to  pay  for  all  the  boats  occnpyinc  the 
premises  with  his  consent,  no  matter  who  ::» 
owner  was.— Beadle  v.  Monroe,  (Sup.)  21  N. 
Y.  S.  981. 

6.  In  an  action  for  rent  reserved  io  i 
sealed  lease,  it  appeared  that  the  lesseei  s^ 
signed  the  lease  to  C,  with  the  wntten  conier'. 
of  the  lessor,  as  required  by  the  lease  C 
covenanted  to  assume  the  rent,  and  thensf^: 
the  lessor,  with  the  knowledge  of  the  as.c 
ment,  accepted  the  next  month's  rent  froa  C. 
Held,  that  such  facts  do  not,  as  a  matter  of  h?. 
establish  a  surrender  and  acceptance  of  :> 
lease.— Ranger  v.  Bacon,  (Com.  Fl.  N.  T.i ':! 
N.  Y.  S.  551. 

Partial  destruction  of  premises. 

7.  A  clause  in  a  lease,  which  provides  f- : 
an  apportionment  of  rent  in  the  event  of  \ 
partial  occupancy  in  consequence  of  injnrr  r « 
the  premises,  has  no  application  where.  (- 
cause  of  such  injury,  the  premises  are  tota::.~ 
untenantable  and  wholly  unoccupied.— >>•■ 
York  Real-Estate  &  Bldg.  Imp.  Go.  v.  Motle;.. 
(Ck)m.  PI.  N.  Y.)  22  N.  Y.  S.  705. 

8.  A  lessee  of  rooms  in  a  bnildmg,  act 
destroyed  but  so  injured  by  fire  as  to  be  <: 
tenan table,  is,  after  due  surrender,  dischttr-. 
from  his  covenant  for  rent  by  operatioc  <•' 
Laws  1860,  c.  345,  providinsr  that  on  the  d  - 
struction  of  the  building  on  the  premises,  wi'b- 
out  fault  of  the  tenant,  the  latter  may  >t:'- 
render  possession.— New  York  Read-Esiatt?  k 
Bldg.  Imp.  Co.  V.  Motley,  (Com.  PL  N.  T.I  ^ 
N.  Y.  S.  705. 

Recovery  of  possession. 

9.  A  petition  in  summary  proceedings,  al- 
leging a  verbal  letting  about  November  1st  "f-'^ 
the  term  of  one  month,"  Is  not  sustained  y 
proof  of  an  oral  lease  in  April  from  month  :> 
month,  **so  long  as  the  rent  is  paid."— Hoffaia - 
V.  Van  Allen,  (Com.  PL  N.  Y.)  22  N.  I.  ^ 
309. 

—  Notioe  to  quit. 

10.  Assuming  that  a  month's  notice  to  qz  • 
is  not  necessary  in  case  of  a  simple  te&u<:.~ 
from  month  to  month,  it  is  necessary  vhei^ 
the  lease  is  from  month  to  month,  "so  Vna^  s^ 
the  rent  is  paid."  —  Hoffman  v.  Van  Allfo. 
(Com.  PI.  N.  Y.)  22  N.  Y.  S.  369. 

Leases. 

See  "Landlord  and  Tenant, **  1-^ 
Cancellation  of.  see  ** Equity.* 


See-WiUs." 


Legacies. 
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UBEL  AND  BLAJSDSJ3L 

Xriiat  actlonsbld. 

1.  The  following  publication,  inserted  in  a 
ewspaper  as  an  adrertisement,  followed  by  the 
treet  address,  in  a  column  headed  ''Astrology/' 
I  libelous  per  se:  "Le  Huray  Sisters)  Blanche, 
>tella,  and  Allien.  Just  from  Paris.  Massage, 
«*rench  style.  Love  secrets.  How  to  get  a 
usband.  Inclose  stamp.  Valuable  information 
or  ladles  by  aid  of  cards.**— Stafford  v.  Morn- 
ng  Journal  Ass*n,  (Sup.)  22  N.  Y.  S.   1008. 

rustiflcatlon. 

2.  Defendant  is  not  required,  in  an  action 
'or  slander  in  charging  plaintiff  with  theft,  to 
)roye  the  truth  of  the  charge  beyond  a  reason- 
ible  doubt,  but  a  preponderance  of  evidence 
s  sufficient.— Lewis  y.  ShuU,  (Sup.)  22  N.  T.  S. 
184. 

Pleading — Innuendo. 

8.  The  publication  set  out  in  the  complaint 
18  libelous  read  as  follows:  "Has  ^,500  of  the 
>ank's  money.  Savannah,  Oa.,  Sept.  16.  John 
Turton  [plaintiff]  •  •  ♦  has  left  the  city 
(\'ith  :p8,5u0  of  the  S.  Bank*8  money.  Turton 
Irew  on  his  N.  Y.  firm  on  Monday  through  the 
S.  Bank,  and  the  draft  was  not  honored.  Yes- 
terday the  N.  Y.  house  failed.  Mr.  Turton 
left  Savannah  on  Sunday  night,  and,  it  is  sup- 
l>osed,  went  to  N.  Y.*'  Held,  that  no  innuendo 
wsM  necessary,  as  the  actionable  meaning  of 
the  publication  was  evident.— Turton  v.  New 
Vork  Recorder  Co.,  (Com.  PI.  N.  Y.)  22  N.  Y. 
S.  766. 

Evidence. 

4.  Where,  in  an  action  for  libel  by  the 
publication  of  an  advertisement  inferentially 
holding  out  plaintiff* s  residence  as  a  house  of 
prostitution,  the  defense  is  that  the  article 
was  published  in  good  faith  as  an  advertise- 
ment in  the  belief  that  it  was  authorized  by 
plaintiff,  evidence  is  properly  admitted  to  show 
that  defendant's  manager  had  refused  to 
exclude  similar  advertisements,  and  had 
charged  a  higher  rate  for  this  class  of  ad- 
vertisements than  for  other  kinds.— Stafford  v. 
Morning  Journal  Ass'n,  (Sup.)  22  N.  Y.  S. 
1008. 

5.  In  an  action  for  libel  by  the  pub- 
lication of  an  advertisement  inferentially  hold- 
ing out  plaintiff's  residence  as  a  house  of 
prostitution,  evidence  as  to  letters  of  an  in- 
sulting character,  and  of  untimely  visits  by 
men  in  the  nighttime,  is  competent  to  show  in 
what  sense  the  publication  was  understood, 
though  no  special  damage  on  this  ground  is 
alleged  in  the  complaint.— Stafford  v.  Morning 
Journal  Ass*n,  (Sup.)  22  N.  Y.  S.  1008. 

6.  To  determine  whether  an  advertisement 
published  in  a  newspaper  is  libelous,  it  is  prop- 
er to  read  in  evidence  the  entire  column 
of  the  paper  wherein  it  was  published,  and 
thus  show  its  situation  and  surroundings.— 
Stafford  v.  Morning  Journal  Ass'n,  (Sup.)  22 
N.  Y.  S.  1008. 

7.  Where,  in  an  action  for  libel  by  the 
publication  of  an  advertisement  inferentially 
holding  out  plaintiff's  residence  as  a  house  of 
prostitution,  it  appears  that  the  advertisement 


was  procured  to  be  inserted  in  defendant's 
newspaper  by  phdntilFs  brother-in-law,  evi- 
dence that  nine  months  thereafter  he  ba<f 
been  adjudged  a  lunatic  is  competent  to  show 
the  reason  for  plaintiff's  failure  to  produce  him 
as  a  witness,  though  such  adjudication  is  not 
evidence  that  he  was  of  unsound  mind  whei^ 
the  advertisement  was  inserted. — Stafford  v. 
Mommg  Journal  Ass'n,  (Sup.)  22  N.  Y.  S. 
1008. 

8.  In  an  action  for  libel  by  the  publication 
of  an  advertisement  inferentially  holding  out 
plaintiff's  residence  as  a  house  of  prostitution,, 
where  defendant  has  souArht  to  overcome  plain- 
tiff's testimony  as  to  her  annoyances  by  showing^ 
that  she  thereafter  continued  to  reside  at  the 
same  place,  evidence  on  plaintiff's  redirect 
examination  as  to  her  mother's  efforts  to  re- 
move  therefrom,  and  as  to  her  sister's  sickness^ 
which  delayed  such  removal,  is  proper,  though 
neither  the  mother  nor  sister  is  a  party  to  the 
action.— Stafford  v.  Morning  Journal  Ass'n^ 
(Sup.)  22  N.  Y.  S.  1008. 

9.  In  an  action  for  libel,  where  the  com- 

Slaint  alleges  plaintiff's  good  character,  and 
efendant  avers  that  it  has  no  knowledge  or 
information  sufficient  to  form  a  belief  as  to> 
such  allegation,  the  admission  of  evidence  a» 
to  character  is  not  reversible  error,  though 
the  issue  thus  formed  may  be  immaterial. 
FoUett,  J.,  dissenting.— Stafford  v.  Morning: 
Journal  Ass'n,  (Sup.)  22  N.  Y.  S.  100& 

Instructions. 

10.  Under  Pen.  Code,  §  242,  defining  libel  as 
matter  "which  exposes*'  a  person  to  hatred, 
etc.,  or  which  "tends  to  cause"  a  person  to  be 
shunned,  or  which  "has  a  tendency"  to  injure 
any  person,  an  instruction  that  matter  is  libel- 
ous which  "tends  to  expose''  one  to  public  ha- 
tred, etc.,  is  suflBcient.  though  it  is  not  within 
the  letter  of  the  statute.— Turton  v.  New  York 
Itecorder  Co.,  (Com.  PI.  N.  \.)  22  N.  Y.  S.  700. 

11.  In  an  action  for  publication  of  an  article- 
stating  that  plaintiff  had  left  the  city  with 
money  procured  by  a  draft  which  was  dishon- 
ored, an  instruction  that  the  article  "was  pub- 
lished wantonly,  recklessly,  and  with  an  utter 
disregard  to  whether  it  was  true  or  false,"  was 
proper  where  it  appeared  that  the  matter  was 
received  by  defendant's  telegraph  editor  only 
one  hour  before  it  had  to  be  ready  for  publica- 
tion: that  he  inquired  if  plaintiff's  firm  was  in 
trouble,  found  that  it  was,  and,  without  other 
inquiries,  published  the  matter  as  "an  interest- 
ing feature  of  the  failure."— Turton  v.  New 
York  Recorder  Co.,  (Com.  PI.  N.  Y.)  22  N.  Y. 
S.  766. 

Damages. 

13.  In  an  action  for  publication  of  an  article- 
stating  that  plaintiff  had  left  the  city  with 
money  procured  by  a  draft  which  was  dishon- 
ored, there  having  been  no  refusal  to  publish  a 
retraction,  and  no  offense  beyond  the  original 
publication,  a  verdict  for  $5,000  damages  is  ex- 
cessive.—Turton  V.  New  York  Recorder  Co.,. 
(Com.  PI.  N.  Y.)  22  N.  Y.  S.  766. 

13.  An  offer  to  retract  is  not  available  la 
mitigation  of  damages  for  libel  unless  made  be- 
fore the  action  is  commenced. — Turton  v.  New" 
I'ork  Recorder  Co.,  (Com.  PI.  N.  Y.)  22  N.  Y. 
S.  766. 
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liiceiuie. 


To  sell  liquor,  see  '■Intozlcatiog  Liquors. " 
To  nse  patent,  see  ** Patents  for  Inventions,"  2. 

UENS. 

£ee,  also,  ''Mecbanics'  Liens." 

Of  attorney,  see  "Attorney  and  Client," 3. 

Of  artisans — Unauthorised  employment. 

In  an  action  to  recover  the  possession 
of  a  number  of  coats,  it  appeared  that  plain- 
tiffs employed  one  G.  to  finish  the  coats,  and 
that  G.,  without  their  Imowledse,  employed  de- 
fendant to  malie  the  buttonholes  of  a  greater 
DumbCT  of  coats,  including  those  of  plaintiffs. 
All  the  coats  were  delivered  in  one  lot  to  de- 
fendant, who  finished  and  returned  to  G.  all 
except  those  of  plaintiffs.  Held,  that  defendant 
was  not  entitled  to  a  lien  on  plaintiffs*  coats 
for  the  labor  bestowed  on  the  coati  returned 
to  G.,  since  there  was  no  evidence  to  show 
that  plaintiffs  authorized  G.  to  deliver  the  coats 
to  defendant  for  the  purpose  of  making  the 
'buttonholes.— Gluck man  v.  Kleiman,  (Com.  PI. 
IV.  Y.)  22  N.  Y.  8.  549. 

Life  Insurance. 

*Jee**  Insurance." 

LIMITATION  OF  ACTIONS. 

Accrual  of  cause  of  action — Setting  aside 
fraudulent  conveyance. 

1.  C!ode  Civil  Proc.  S  382,  subd.  5,  which 
limits  to  six  years  the  period  within  which  an 
-equitable  action  on  the  ground  of  fraud,  other 
than  for  a  sum  of  money,  may  be  brought,  ap- 
plies to  an  action  by  a  judgment  creditor  to 
set  aside  a  fraudulent  conveyance  of  his  debt- 
or's property;  and  since  the  creditor's  right  of 
action  does  not,  under  Code  Civil  Proc.  §§  1871, 
1872,  accrue  until  the  return  of  execution  un- 
satisfied, the  six-year  period  begins  to  run, 
not  from  the  time  of  the  fraudulent  conveyance, 
but  from  the  date  of  recovery  of  judgment 
within  the  state,  and  the  return  of  execution 
thereon  unsatisfied.  —  Weaver  v.  Haviland, 
'<Sup.)  22  N.  Y.  S.  1012. 

Part  payment. 

2.  In  an  action  for  money,  defendant  plead- 
ed payment  and  limitations.  The  court  charged 
that  a  certain  payment  made  within  the  statu- 
tory period  would  not  take  the  case  out  of  the 
statute  unless  it  was  made  as  part  payment  of 
a  larger  sum,  and,  if  it  was  a  payment  only  of 
the  sum  admitted  to  be  due  by  defendant,  it 
furnished  no  evidence  of  a  promise  to  pay  a 
larger  or  different  sum,  so  as  to  take  such  sum 
out  of  the  operation  of  the  statute  of  limita- 
tions. Held,  that  such  instruction  sufficiently 
submitted  the  issue  as  to  whether  such  pay- 
ment was  made  as  part  payment,  or  as  pay- 
ment in  full,  and,  the  jury  having  found  for 
plaintiff,  the  presumption  was  that  they  found 
such  payment  to  have  been  made  as  part  pay- 
ment of  a  larger  debt.  Fitzsimons,  J.,  dissent- 
ing.—Compton  V.  Bowns,  (City  Ct  N.  Y.)  22 
-N.  Y.  S.  920. 


Acknowledgment  of  debt. 

S.  The  including  by  an  administrator  In 
the  inventory  of  assets  of  the  estate  of  a  note 
against  himself  and  the  verification  thereof  as 
containing  a  true  statement  of  all  jast  daims 
of  the  estate  against  himself,  takes  the  note 
out  of  the  bar  of  the  statute  of  limitations,  so 
that  he  will  be  charged  with  the  amount  there- 
of, tiiough  during  the  progress  of  the  ap- 
praisal he  objected  to  the  note  beinjg  invefi- 
toried.— In  re  Daggett,  (Surr.)  22  N.  YT  S.  911, 
1  Misc.  Rep.  248. 


See 


Idquor  Selling. 

'Intoxicating  Liquors.  ** 


MAUOIOnS  FBOSECUnOH. 

Malice — Want  of  probable  cause. 

In  an  action  for  malicious  prosecution. 
it  appeared  that  defendant  had  caused  plain- 
tiffs srrest  for  the  larceny  of  a  piece  of  ahaft- 
intr  and   a   belt  used   in   defendant's   sawmill 
which  plaintiff  occupied  under  a  verbal  lea^e. 
Before  the  arrest,  plaintiff  and  defendant  be- 
came involved  in  a  quarrel  as  to  their  rights  m       I 
the  mill.    Plaintiff  testified  that  he  had  dropped 
the  shafting  into  the  sawdust,  and  hidden  th^^       I 
belt,  because  he  had  been  annoyed  by  boys  ron- 
ning  the  mill  in  his  absence.     There  was  con-       I 
flicting  evidence  that  defendant  malicionsiy  in-       , 
sUtuted    the    criminal    proceedings    to    harass       ' 
plaintiff  and  force  his  removal  from  the  milL       , 
ucld^  that  it  was  proper  to  submit  the  question       ' 
of  probable  cause  to  the  junr.     Wass  v.  Ste- 
phens, 28  N.  E.  21,  128  K  Y.  123,  followed.- 
Grout  V.  Oottrell.  (Sup.)  22  N.  Y.  S.  336. 

MALPBACnCE. 

What  constitutes. 

1.  In  an  action  against  a  surgeon  for  dam- 
ages caused  by  his  unskillfulness  or  negligence 
in  reducing  a  fracture  of  plaintiff's  arm,  the 
fact  that  defendant  advised  bathing  the  paru 
with  a  decoction  of  wormwood  and  vinegar, 
which  the  expert  testimony  condemned,  was  not 
such  a  departure  from  approved  medical  treat- 
ment as  to  entitle  plaintuf  to  recover.— Winner 
V.  Lathrop,  (Sup.)  22  N.  Y.  S.  5ia 

2.  Where,  in  an  action  against  a  surgeon 
for  damages  caused  by  his  unskillfulness  or 
negligence  in  reducing  a  fracture  of  plaintiffs 
arm,  there  is  no  evidence  of  want  of  ordinaxr 
skill,  or  failure  to  use  the  best  skill  possessed 
by  defendant,  or  any  negligence  in  the  care  of 
the  case,  which  resulted  in  plaintiff's  ixunry,  a 
verdict  for  plaintiff  must  be  set  a8ide.---Winner 
V.  Lathrop,  (Sup.)  22  N.  Y.  S.  5ie. 

MANDAMUS. 

To  municipalities. 

1.  Where  a  dty,  prior  to  a  special  decCkm 
called  to  approve  a  tax  for  the  purchase  of  a 
city  hall,  had  by  resolution  contracted  to  por- 
chase  property  specified  in  the  proposition  sub- 
mitted at  the  election,  which  approved  the  tax, 
mandamus  will  lie,  at  the  suit  of  the  owner,  to 
compel   the   city  to  complete  the  porchasa — 
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Weston  T.  City  of  Newburgh,  (Sup.)  22  N.  Y. 
S.  22. 

To  officer  of  corporation. 

2.  A  petition  for  mandamus  stated  that  de- 
fendant told  relator  that  he  had  charge,  in  a 
certain  office  in  New  York,  of  the  transfer  book 
of  a  corporation  of  which  relator  was  a  stock- 
holder, and,  if  a  stockholder  desired  his  stock 
transferred  at  such  office,  defendant  would  have 
the  same  transferred;  and  that  relator  asked 
permission  to  inspect  such  book,  and  obtain  a 
list  of  stockholders,  which  defendant  refused. 
Defendant  presented  his  affidavit,  which  stated 
that  such  coix>oration  was  organized  under  the 
laws  of  New  Jersey,  and  had  no  office  in  New 
York;  that  he  was  not  its  transfer  agent  in 
such  city;  and  that  it  had  no  transfer  office  or 
agent  therein.  Hdd,  that  it  was  error  to  refuse 
an  alternative  writ.— People  T.  Crawford,  (Sup.) 
22  N.  Y.  S.  1025. 

AffldaYits. 

S.  Where,  on  a  motion  for  a  peremptory 
writ  of  mandamus,  opposing  affidavits  are  read, 
which  conffict  with  the  moving  affidavits,  the 
right  of  the  writ  must  be  determined  on  the  as- 
sumption that  the  averments  of  the  opoosing 
affidavits  are  true;  Code  Civil  Proc.  §  2070,  pro- 
viding that  a  peremptory  writ  of  mandamus 
can  only  be  granted,  in  the  first  instance,  in 
case  the  applicant's  rights  thereto  depend  only 
on  questions  of  law.—People  v.  New  York  Law 
School.  (Sup.)  22  N.  Y.  S.  663. 

4.  Where  an  affidavit  in  support  of  an  ap- 
plication for  mandamus  against  a  justice  con- 
tains matter  reflecting  on  the  official  integrity 
of  respondent,  such  matter  will  be  stricken  out 
by  the  court  of  its  own  motion  as  scandalous.— 
People  V.  Murray,  (Super.  N.  Y.)  22  N.  Y.  S. 
1051,  23  Civil  Proc.  R.  53. 

Mandate. 

On  appeal,  see  **  Appeal, "  51,  52. 

Manslaugliter. 

Bee«Homicide,*'l,2. 

MABINE  INSXTBANCB. 

Seaworthiness. 

1.  The  unseaworthiness  of  a  vessel  which 
has  made  a  long  voyage,  heavily  laden,  without 
leaking  more  than  vessels  ordinarily  do,  wiU 
not  be  presumed  from  the  fact  that  she  after- 
wards lay  upwards  of  six  months  unprotected 
by  copper,  and  fully  exposed  to  the  action  of 
worms.— Voisin  v.  Commercial  Mut.  Ins.  Co., 
(Sup.)  22  N.  Y.  S.  34a 

2.  The  mate  of  a  derelict  vessel  testified 
that  the  vessel  had  filled  with  water  without 
any  known  cause.  When  the  vessel  was 
picked  up,  numerous  auger  holes  were  found  in 
the  hull,  which  appeared  to  have  been  there 
some  time.  Hdd,  that  proof  of  such  holes  was 
competent  on  an  issue  as  to  the  vessel's  sea- 
worthiness, and  the  presumption  that  they  had 
been  bored  according  to  an  alleged  practice 
among  mariners  with  reference  to  dereficts  for 
the  purpose  of  getting  them  out  of  the  way 


would  not  be  entertained.— Yoisin  v.  Commer- 
cial Mut  Ins.  Co.,  (Sup.)  22  N.  Y.  S.  848. 
Action  on  policy — Evidence. 

8.  In  an  action  on  a  policy  of  marine  in- 
surance for  merchandise  claimed  to  have  beei» 
shipped  in  a  certain  vessel,  the  testimony  of  a 
witness  who  counted  the  different  packages  as 
they  were  taken  on  l>oard,  and  who  is  able  to^ 
state  the  number  of  packages  from  a  shipping 
bill  made  by  him,  is  sufficient  proof  that  the- 
cargo  insured  was  in  fact  shipped,  to  ao  to  the- 
jury.— Voisin  v.  Commercial  Mat.  Ixia.  Co.» 
(Sup.)  22  N.  Y.  a  348. 

Marriage. 

See"  Divorce ;«  "Dower;"  "Husband  and  Wife. '^ 

Slarriagre  Settlements. 

See  "Husband  and  Wife,  >"  5, 0. 

Master. 

Of  vessel,  see  "Shipping, "  3,  8. 

MASTEB  AND  SEBVANT. 

Agreement  between  labor  organization  and  em^ 
ployers,  see  "Conspiracy, "  1. 

Action  for  services. 

1.  In  an  action  for  salary,  on  the  ground 
of  a  discharge  at  the  end  of  the  first  year  of 
plaintiff's  employment,  in  violation  of  a  con- 
tract in  duplicate,  plaintiff  introduced  the  dupH'^ 
cate  in  his  possession,  showing  an  employment 
for  an  additional  two  years,  at  nn  mcreased 
salary,  after  the  expiration  of  the  first  year. 
The  duplicate  retained  by  defendant  showed 
that  defendant  was  to  have  *'the  refusal*'  of 
plaintiffs  services  for  such  two  years.  Held. 
that  plaintiff  failed  to  sustain  the  burden  or 

8 roof  vesting  on  him,  since  the  duplicate  in 
efendant*s  possession  must  be  deemed  as  true 
and  as  binding  as  the  one  in  plaintifTs  pos- 
session.—Shel  mire  V.  Williams  &  Clark  Fer- 
tiUzer  Co.,  (Sup.)  22  N.  Y.  S.  847. 

2.  In  an  action  for  services,  where  the- 
question  is  whether  plaintiff  was  employed  di- 
rectly by  defendants  or  by  one  S.  under  an 
agreement  between  S.  and  defendants,  it  i» 
not  proper  to  ask  plaintiff  to  state  on  cross-ex- 
amination whether  he  relies  on  a  direct  agree- 
ment between  him  and  defendant,  since  this 
calls  merely  for  an  expression  of  plaintiff's 
opinion  as  to  the  legal  basis  of  his  claim,  and 
would  not  in  any  manner  affect  his  rights.— 
Johnson  v.  Crotty,  (Com.  PI.  N.  Y.)  22  N.  Y. 
S.  753. 

3.  In  an  action  for  services,  where  the 
question  is  whether  plaintiff  was  employed  di- 
rectly by  defendants  or  by  one  S.  under  an 
agreement  between  S.  and  defendants,  evi- 
dence of  defendants  that  they  had  stopped  pay* 
ing  plaintiff's  salary  because  of  a  breach  by 
S.  of  the  agreement  between  S.  and  defendants 
was  immaterial.  —  Johnson  v.  Crotty,  (Com. 
PI.  N.  Y.)  22  N.  Y.  S.  753. 

Discharge — Damages. 

4.  Plaintiff  was  engaged  by  defendant  in 
London,  in  August,  1800,  to  perform  In   th* 
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United  States,  in  the  plaj  of  ''Glei^atra/*  for  a 
season  of  28  weeks,  commencing  in  ths  follow- 
ing October.  Later  in  the  same  month  she  was 
discharged,  bnt  defendant  aneed  to  employ  her 
in  other  plays  during  her  theatrical  season,  at 
the  same  pnce.  To  this  plaintiff  agreed  if  the 
engagement  should  be  made  for  the  agreed  pe- 
riod of  28  weeks,  but  defendant  refused  to  bind 
herself  for  a  longer  time  than  her  season  might 
last  Hdd,  that  defendant's  subseauent  offer 
was  no  defense  to  plaintiff's  cause  of  action  on 
the  broken  contract,  though,  if  defendant  had 
asked  to  go  to  the  Jury  on  the  question  of  dam- 
ages, the  subsequent  offer  might  nave  been  urged 
in  nutigation  thereof.— De  Loraz  r.  McDowell, 
<Sup.)  22  N.  Y.  S.  e06. 

5.  Where  a  person  employed  for  a  definite 
time  is  wrongfully  discharged,  and,  failing  to 
find  other  employment,  goes  into  business  for 
himself,  he  is  entitled  in  an  action  against  his 
employer  to  have  his  damages  measured  by  the 
amount  of  the  agreed  wages  he  was  preyented 
from  earning  less  the  profits  of  the  business  in 
which  he  had  engaged.  Toplitz  v.  Ullman, 
<Com.  PI.  N.  Y.)  5)  N.  Y.  S.  863.  followed.— 
Richardson  ▼.  Hartmann,  (Sup.)  22  N.  Y.  S.  645. 

lasbility  for  torts  of  servant. 

6.  Defendant  employed  a  contractor  to  shore 
up  plaintiff*s  wall,  to  prevent  it  from  falling  in- 
to an  excavation  which  defendant  was  making 
on  an  abutting  lot.  The  contractor's  employes, 
without  permission  from  plaintiff,  entered  plain- 
tilTs  premises,  and  put  beams  through  the  wall, 
whereby  plaintiff's  property  was  injured.  The 
wall  could  not  have  been  shored  up  by  any  oth< 
er  method,  and  it  was  not  claimed  that  the 
work  was  negligently  or  improperly  done.  HeU, 
that  the  work  done  was  necessarily  injurious  to 
plaintiff,  and  defendant  was  not  relieved  from  lia« 
bility  by  the  fact  that  it  was  done  by  an  inde- 
pendent  contractor.— Ketcham  v.  Conn,  (Com. 
PI.  N.  Y.)  22  N.  Y.  S.  181. 

7.  In  an  action  for  personal  injuries  caused 
by  the  negligence  of  defendant's  employes  in 
leaving  a  cellar  door  open  while  delivering  mer- 
<-handise,  an  admission  that  defendant  is  en- 
gaged in  a  business  necessitating  the  employ- 
ment of  trucks  and  drivers,  and  evidence  that 
the  truck  from  which  the  merchandise  was  de- 
livered at  the  cellar  door  was  labeled  with  de- 
fendant's name,  coupled  with  defendant's  re- 
fusal at  the  trial  to  disprove  ownership  and  the 
employment  of  the  men  making  the  delivery, 
warrants  a  findine  that  the  truck  was  defend- 
ant's truck,  and  the  men  employed  about  it  de- 
fendant's servants.- Tuomey  v.  O'Reilly,  Skelly 
Ac  Fogarty  CJo.,  (Com.  PI.  N.  Y.)  22  N.  Y.  S. 

Injuries  to  employes. 

8.  The  repeal  of  Laws  1887,  c.  462,  requir- 
ing manufacturing  establishments  to  be  fitted 
with  fire  escapes,  does  not  impair  a  ripjht  of 
action  under  such  statute  which  arose  before 
the  repeal. — Gorman  v.  McArdle,  (Sup.)  22  N. 
Y.  S.  479. 

n.  There  was  a  conflict  of  evidence  as  to 
whether  at  the  time  of  the  fire  the  only  door 
loading  from  the  roof  to  the  fourth  floor, 
where  plaintiff  was  employed,  was  locked,  and 
in  submitting  the  question  to  the  jury  the  court 
remarked  that  it  was  the  "statutory"  duty  of 
defendant  to  keep   the   door  unlocked   at  all 


times  during  bnsiness  hoors.  HM  that,  thoo^ 
the  use  of  the  word  "statutory"  might  not  have 
been  correct,  it  could  not  liave  injored  defend- 
ant, since  it  was  his  duty  to  keep  the  door  nn- 
locked,  and  also  l>ecaase  the  oomrt  afterwards 
fully  explained  to  the  jnry  that  to  make  de- 
fendant liable  in  consequence  of  the  door  be- 
ing locked,  if  they  should  determine  it  was,  tfaer 
must  find  that,  if  unlocked,  plaintiff  coold  have 
escaped  that  way.— Gorman  v.  McArdie,  (Sap.i 
22  NT  Y.  S.  479. 

10.  Though  defendant,  engaged  in  canyinf 
on   a   manufacturing  establishment,    failed  t<^ 

{)rovide  a  fire  escape  on  the  ontside  of  the  build- 
ng,  as  required  by  Laws  1887,  c  462,  yet  he 
was  not  guilty  of  negligence  if  he  proviaed  so 
equally  safe  and  convenient  escape  in  case  of 
fire  through  a  door  from  the  working  room  to 
the  roof  of  an  aujoining  building,  for  this  would 
be  a  substantial  compliance  with  the  statute. 
which  is  sufficient  Pauley  v.  Lantan  Co.,  29 
N.  E.  999,  131  N.  Y.  90.  followed.— Gorman  v. 
McArdle,  (Sup.)  22  N.  Y.  S.  479. 

11.  The  fact  that  defendant,  operating  & 
blast  f  urn  ice,  failed  to  provide- a  lock,  catch,  or 
hasp,  to  hold  in  place,  when  not  in  operahoQ. 
the  lever  by  means  of  which  hot  air  blasts  weri^ 
turned  into  the  oven,  will  not  render  it  liabl»> 
for  the  death  of  one  of  its  employes,  who,  while 
cleaning  the  oven,  was  killed  by  a  hot  air  blast 
turned  on  by  some  unknown  agency,  where  it 
appears  that  defendant  had  furnished  a  nut,  the 
lightening   of  which  would  hold  the   lever  is 

flace  when  not  in  use.— Dana  v.  Groven  l^oint 
ron  Co.,  (Sup.)  22  N.  Y.  S.  455. 

12.  Plaintiff's  intestate,  a  switchman  In  de- 
fendant railroad  company's  employ,  was  ran 
over  and  killed  by  an  engine  in  defendant's 
freight  yard  after  operating  the  switch  to  al- 
low some  cars  to  pass.  He  went  from  his 
switch  onto  the  track  on  which  the  engine 
which  ran  over  him  was  following  the  cars 
which  he  had  switched.  The  engine  was  moT- 
Ing  at  the  rate  of  about  three  or  four  miles  per 
hour,  and  intestate  was  apparently  trying  to 
cross  in  front  of  it.  He  was  heard  by  the  en- 
gineer to  call  out,  and  the  engineer  immediate- 
ly stopped  his  engine,  and  found  him  under  the 
tondor.  Held  insufficient  to  warrant  a  finding 
that  the  injury  was  occasioned  solely  by  de- 
fendant's negligence.— Dering  v.  New  York 
Cent.  &  H.  R.  R.  Co.,  (Sup.)  22  N.  Y.  S.  344. 

Negligence  of  foreman. 

IS.  A  master  is  not  liable  for  the  injuries  re- 
ceived by  his  servant,  employed  as  a  painter, 
by  the  breaking  of  a  defective  plank  over  which 
he  was  passing  so  as  to  remove  a  scaffold, 
where  the  accident  was  caused  solely  by  the 
negligence  of  the  foreman  in  picking  up  an  un- 
suitable plank,  not  provided  for  the  purpose, 
constructing  with.it  a  path,  and  directing  the 
servant  to  walk  on  it.— Butterworth  v.  Clark- 
sou,  (Super.  N.  Y.)  22  N.  Y.  S.  714. 

Negligence  of  fellow  servant. 

14.  The  relation  of  master  and  servant  is 
ascertained  not  by  the  relative  rank  of  the 
two,  but  by  the  nature  of  the  act  to  be  done. 
If  the  act  is  within  the  duty  of  a  servant,  no 
matter  what  his  rank,  the  one  doing  it  is  a  fel- 
low servant  of  the  one  injured  by  its  negligent 
performance.— Geoghegan  t.  Atlas  Steamship 
Co.,  (Com.  PI.  N.  Y.)  22  N.  Y.  S.  749. 
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15.  Where  a  master  proTides  a  safe  place  for 
rork,  it  is  the  daty  of  a  servant,  by  attention 
3  details  of  arrangemeiit  and  execution,  to 
uard  it  against  insecurity;  and  If  a  servant 
i  injured  by  neglect  of  such  details,  no  matter 
J  whom,  the  negligence  is  that  of  a  fellow 
ervant.— Oeoghegan  v.  Atlas  Steamship  Co., 
Uom.  Fl.  N.  \.)  L»2  N.  Y.  S.  74». 

Contributory  neglii^ence. 

16.  A  rule  of  a  railroad  company,  requiring 
^s  freight  brakemen  to  examine  for  themselves 
he  brake  appliances  before  using  them,  does 
ot  relieve  the  company  from  liability  for  in- 
uries  caused  by  defective  brake  appliances, 
niess  it  appear  that  the  injured  brakeman  had 
ime  and  opportunity  to  make  such  an  ezam- 
lation  as  would  have  revealed  the  defect.  La 
Yoy  V.  Railroad  Co..  30  N.  E.  391,  132  N.  Y. 
70,  distinguished.— O'Malley  v.  New  York,  L. 

1  &  W.  R  Co..  (Sup.)  22  N.  Y.  S.  48. 

17.  Plaintiff's  intestate,  a  switchman  in  de- 
endant  railroad  company's  employ,  was  run 
ver  and  killed  by  an  engine  m  defendant's 
reight  yard  after  operating  a  switch  to  allow 
ome  cars  to  pass.  He  went  from  his  switch 
nto  the  track  on  which  the  engine  which  ran 
ver  him  was  following  the  cars  which  he  had 
witched.  The  engine  was  moving  at  the  rate 
f  about  three  or  four  miles  per  hour,  and  in- 
^state  was  apparently  trying  to  cross  in  front 
f  it.  He  had  been  in  defendant's  employ  for 
aany  years,  and  was  thoroughly  conversant 
I'ith  the  dangers  incident  to  his  occupation. 
feld,  that  a  finding  that  he  was  free  from  neg- 
igence  was  not  suj^ported  by  the  evidence. — 
)ering  v.  New  York  Cent.  &  H.  R.  R.  Co., 
Sup.)  22  N.  Y.  S.  344. 

18.  Where  plaintiff  was  in  the  employ  of 
cfendant  seven  years,  and  was  thoroughly  ac- 
[uainted  with  the  operation  of  an  elevator  iu 
efendant's  place  of  business,  and  understood 
he  signals  aaed  to  notify  fellow  servants  that 
ome  one  was  on  the  elevator,  and  using  it, 
nd  while  in  the  act  of  moving  a  heavy  truck 
herefrom  he  neglected  to  give  any  signal  in 
esponse  to  a  call  from  a  fellow  servant  until 
fter  he  (plaintiff)  suffered  some  injury,  when 
e  immediately  signaled,  and  the  elevator  was 
estored  to  its  former  position,  he  cannot  re- 
over.— Beyer  V.  Victor,  (Super.  N.  Y.)  22  N. 
r.  S.  392. 

19.  Whether  plaintiff,  who  was  injured  by 
untiping  from  the  building  during  a  fire,  was 
old  of  the  way  of  escape  over  the  adjoining 
aiilding  in  case  of  fire,  as  to  which  there  was 

conflict  of  testimony,  was  a  question  of  fact 
nr  the  jury,  as  was  also  the  question  whether 
hat  way,  if  plaintiff  was  told  of  it,  was  as  safe 
nd  convenient  a  mode  of  exit  as  the  statutory 
ire  escape.— Gorman  v.  McArdle,  (Sup.)  22  N. 
:.  S.  479. 

20.  If  the  jury  found  that  plaintiff  knew  of 
he  way  of  escape,  and  that  it  was  open,  it 
ras  for -them  to  say  whether,  in  view  of  the 
Tcat  confusion  and  rapid  filling  of  the  room 
rith  dense  smoke,  it  was  contributory  negli- 
:ence  for  him  not  to  find  and  use  the  way  of 
scape  provided.— Gorman  v.  McArdle,   (Sup.) 

2  N.  yT  S.  479. 

Lssu caption  of  risk. 

'21.  In  the  absence  of  evidence  showing  cer- 
ainly  that  plaintiff  knew  that  there  was  no 


fire  escape,  or  that  his  attention  was  ever  called 
to  the  subject,  and  it  appearing  that  his  work 
was  wholly  on  the  inside  of  the  building,  and 
he  had  no  connection  with  the  fire  escape,  or 
particular  reasons  for  examining  the  part  of  the 
building  where  it  should  be,  it  cannot  be  said 
that  plaintiff  voluntarily  assumed  the  risk  of 
accident  by  fire  as  an  incident  of  his  employ- 
ment, for  such  risks  are  those  which  he  knows 
of  or  are  apparent,  and  plaintiff  could  properly 
rely  on  defendant  doing  his  statutory  duty. 
—Gorman  t.  McArdle,  (Sup.)  22  N.  Y.  S.  479. 
22.  Plaintiff's  intestate,  a  brakeman  in  de- 
fendant railroad  company's  employ,  was  killed 
by  an  engine  by  reason  of  his  foot  being  caught 
in  a  frog  on  the  track.  He  had  been  in  de- 
fendant's ^nploy  for  several  years,  and  he  knew 
that  the  larger  portion  of  the  frogs  on  defend- 
ant's tracks  were  not  provided  with  blocks;  he 
had  been  employed  around  the  frog  at  which 
the  accident  occurred  for  over  an  hour,  and 
with  slight  vigilance  he  could  have  seen  that  it 
was  not  blocked.  Held,  that  in  the  absence  of 
evidence  that  blocks  were  in  general  use  on  de- 
fondant's  tracks,  or  on  those  of  other  roads,  the 
failure  of  defendant  to  provide  a  block  for  the 
frog  at  which  the  accident  occurred  was  not 
negligence,  and  that  intestate  must  be  held  to 
have  assumed  the  risks  incident  to  the  use  ot 
the  frog.— Spencer  v.  New  York  Cent.  &  H.  R. 
R.  Co.,  (Sup.)  22  N.  Y.  S.  100. 

Measure  of  Damages. 

See  **Damage8. " 

MECHANICS'  UENS. 

Where  contract  is  not  completed. 

1.  Where  nothing  is  due  contractors  when 
they  abandon  work  on  a  public  building,  and 
notice  of  lien  is  filed  by  material  men  for  ma- 
terial furnished,  the  just  and  reasonable  ex- 
pense of  completing  the  work  by  the  city  is  pay- 
able out  of  the  fund  apppropriated  for  that  pur- 
pose before  the  lien  attaches;  and  this  rule 
obtains  where  the  surety  of  the  defaulting  con- 
tractors, with  the  consent  of  the  city,  completes 
the  work.— McChesney  v.  City  of  Syracuse, 
(Sup.)  22  N.  Y.  S.  507. 

For  what  obtained. 

2.  In  an  action  to  foreclose  a  mechanic's 
lien  it  appeared  that  both  parties  had  aban- 
doned the  contract  when  the  house  was  partly 
built,  and  before  the  contractor  had  been  paid 
anything,  and  that  thereupon  the  owner  had 
torn  down  the  building  and  rebuilt  it,  using  the 
same  materials.  Held^  that  the  contractor  was 
entitled  to  a  lien  for  the  value  of  the  materials 
jfurnished  by  him,  less  the  cost  of  tearing  down 
the  building.— Charlton  v.  Scoville,  (Sup.)  22  N. 
Y.  S.  883. 

Notice. 

S.  A  mechanic's  lien  for  the  whole  contract 
price,  filed  before  all  the  work  is  done  or  all 
the  materials  furnished,  is  valid,  provided  the 
balance  of  the  contract  is  thereafter  fully  com- 
pleted.—Heinlein  V.  Murphy,  (City  Ct.  Brook.) 
22  N.  Y.  S.  713. 

4.  A  verification  of  a  notice  of  a  mechan- 
ic's lien  which  recites,  in  the  exact  language  of 


Digitized  by 


Google 


1184 


INDEX. 


the  statute,  (Lawa  1886,  c.  342,  9  4,)  that  'the 
statements  therein  coutaiued  are  true  to  his 
[affiant's]  knowledge  or  information  and  belief," 
IS  sufficient— Staubsandt  ▼.  Lennon,  (Com.  V\. 
N.  Y.)  22  N.  Y.  S.  544. 

Frioritdes. 

5.  Where  a  surety  on  the  bond  of  contract- 
ors on  a  city  building,  who  also  becomes  their 
assignee  for  the  benefit  of  creditors,  completes 
the  work  after  its  abandonment  by  them,  the 
question  whether  he  acted  as  agent  of  the 
city,  or  as  assignee  of  the  contractors,  in  which 
latter  event  the  lien  would  attach  to  the  fund 
before  payment  of  the  expense  for  completing 
the  work,  depends  on  his  intent;  and  that  it 
was  his  intent  to  act  as  agent  for  the  city  ap- 
pears from  the  facts  that  he  had  no  funds  be- 
longing to  the  contractors'  estate:  that  he  ad- 
ranced  his  own  funds;  and  that  It  was  to  his 
interest  to  act  as  agent  for  the  city,  because, 
if  he  acted  as  assignee,  the  loss,  if  any,  would 
fall  on  him,  individually,  and  the  profits,  if  any, 
would  belong  to  the  estate.— McOhesney  v.  City 
of  Syracuse,  (Sup.)  22  N.  Y.  S.  507. 

6.  The  fact  that  the  city  issued  a  check  to 
the  surety  as  **assignee"  of  the  contractors,  in 
payment  of  the  work,  is  not  conclusive  that  the 
building  was  completed  by  him  as  such  assignee, 
when  it  appears  that  the  word  was  placed  in 
the  check  by  inadvertence,  and  that  the  moneys 
realized  on  the  check  were  deposited  by  the 
surety  to  his  individual  account. — ^McChesney  v. 
City  of  Syracuse,  (Sup.)  22  N.  Y.  S.  507. 

Waiver. 

7.  A  material  man's  acceptance  of  the 
owner's  note  for  materials  furnished  by  him  is 
not  a  waiver  of  hia  li^i.-^ones  y.  Moores, 
(Sup.)  22  N.  Y.  S.  63. 

Enforcement. 

8.  It  was  proper  for  a  contractor  to  first 
sue  and  recover  judgment  against  the  owner  on 
a  claim  for  which  a  mechanic's  lien  had  been 
filed,  and  then,  being  unable  to  collect  that  judg- 
ment, to  sue  the  sureties  on  the  bond  given  to 
discharge  the  lien. — Heinlein  v.  Murphy,  (City 
Ot  Brook.)  22  N.  Y.  S.  713. 

9.  A  building  contract  provided  that  If  the 
contractors  should  fail  to  perform  the  contract 
in  any  particular,  and  the  architect  should  so 
specify,  the  owner  might  give  them  three  days' 
notice  to  perform,  and,  on  refusal,  the  owner 
might  terminate  the  contract  The  architect 
having  certified  that  the  work  was  not  being 
done  according  to  the  contract,  the  owner  noti- 
fied the  contractors  to  remove  their  labor  and 
materials,  and  to  provide  such  materials  as 
were  called  for  in  tne  specifications,  and  that 
he  should  terminate  the  contract,  taking  from 
them  the  plans  and  specifications.  Hela,  that 
the  owner  thereby  abandoned  the  contract. — 
Charlton  y.  ScoviUe,  (Sup.)  22  N.  Y.  S.  883. 

Milk. 

Adulteration  of,  see  ** Adulteration.* 

MLEyoinder. 

Of  causes  of  action,  see  ** Action," 9i 


MORTGAGXiS. 


See,  also,  <<  Chattel  Mortgagea.* 

Assignment. 

1.  Plaintiff  applied  to  G.  for  a  loan,  w}» 
thereupon  demanded  $75  for  examining  ti:]^. 
Plaintiff  executed  a  bond  and  mortgmire  f^r 
$1,000,  which,  at  G.'s  request,  was  left  vn*J: 
G.,  who  gave  a  receipt  therefor,  promisiDj  [> 
pay  $025  "if  everything  was  correct,"  or  to  re- 
turn the  mortgage;  it  being  expressly  agm-^ 
that  the  bond  and  mortgage  ^were  to  be  of  ::> 
effect  without  payment  Efddj  that  there  ya 
no  delivery;  and,  where  G.  subseqoentlj  re- 
corded the  mortgage,  and  sold  it  to  an  intHa>f-r 
purchaser,  without  having  paid  plaintiff  xh^rr- 
for,  the  purchaser  took  subject  to  all  ei.i<'i2^ 
eouities.— Rapps  v.  Gotleib,  (Sup.)  22  X.  Y.  S. 

Payment. 

3.  A  gift  of  the  mortga;re  unte  l>  tbe 
mortgagee  to  the  mortgagor  exliji?iii&b«^  :b-» 
mortgage,  though  the  mortgafn>r  does  n*>T  z:- 
derstand  that  such  is  the  effect  of  the  trac^  •- 
tion.--Thomas  v.  Fuller,  (Sup.)  22  N.  Y^.  S  >'C 

8.  In  an  action  by  an  executor  to  for  -r'  ~- 
a  mortgage  for  $1,000  held  by  his  testaT*^.  -1* 
mortgagor  pleaded  payment,  and  offered  a  r.- 
celpt  signed  by  decedent  in  his  lifetime  T^^^ 
receipt  was  drawn  to  express  a  pajrment  of  k- 
terest.  It  was  in  the  handwriting  of  def^ad- 
ant's  husband,  and  at  the  end  was  adde<l.  ". 
the  same  handwriting,  but  in  a  cramneJ  sl: 
finer  hand,  "and  principai  $l.O00  paid.  H-ic, 
where  the  receipt  was  at  variance  with  sex^i. 
conversations  made  by  decedent  thereafter, 
showing  nonpayment  of  the  principal,  an'.  L-* 
continued  in  possession  of  the  mortgage  k^. 
bond,  and  defendant  knew  how  a  mort-.-.^j" 
should  be  satisfied  and  canceled,  that  th>*  r- 
ceipt  was  not  a  sufficient  defense. — Has:  ^. 
Gleason,  (Sup.)  22  N.  Y.  S.  66. 

4.  In  an  action  by  an  executor  to  fore:*}"** 
a  purchase-money  mortgage  found  amonf  >- 
tatrix*8  papers,  defendants  claimed  that  rb^ 
mortgage  nad  been  satisfied  and  cance.^ 
during  the  mortgagee's  lifetime.  A  recei'<: 
was  written  on  the  face  of  the  mortz3>. 
signed  by  the  mortgagee's  husband,  but  the-^ 
was  no  other  evidence  of  payment;  nor  mf 
any  receipt  delivered  to  the  mortgagor.  V- 
fendanta  introduced  evidence  of  statemerit«  r 
the  mortgagee  that  she  intended  to  canct^^  r  - 
mortgage;  that  her  husband  had  attends  I  '■ 
her  business  during  his  lifetime,  and  c^n.^>' 
the  mortgage;  but  there  was  no  other  •*^:- 
dence  of  his  authority.  BM,  that  a  ficdbc 
that  the  mortgage  was  not  satisfied  wouM  >>: 
be  disturbed.— Morgan  v.  Hills,  (Sup.)  i;  X. 
Y.  S.  982. 

Foreclosure. 

5.  In  an  action  by  an  asaiznee  to  f"r- 
close  a  mortgage,  defendant  testified  that  stt 
executed  it  without  consideration,  for  the  a.^ 
commodation  of  the  mortgagee,  and  that  ^* 
had  wrongfully  diverted  it  £rom  the  use  f? 
which  it  was  intended.  Held^  that  it  w^« 
proper,  as  bearing  upon  the  bona  fides  of  t^? 
assignment,  for  defendant  to  ask  the  mortp- 
gee  on  cross-examination  whether  he  took  finr 
writing  from  the  assignee  in   relation  to  t^ 
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aortffage.~IngalUi  t.  Ingersoll,   (Sup.)  22  N. 
r.  S.  965. 

ti.  lu  an  action  by  a  junior  mortgagee  to 
oreclose,  in  whrch  the  senior  mortgagee  was 
aade  and  remained  a  party,  a  receiver  was  ap- 
•ointed  for  the  benefit  of  all  parties.  A  year 
.nd  a  half  afterwards  the  senior  mortgagee 
ued  to  foreclose,  not  having  done  so  before  to 
aye  costs  in  pursuance  of  an  understanding 
kith  the  junior  mortgagee's  attorneys,  and  in 
uch  action,  the  junior  mortgagee  withdrawing 
pposition,  the  property  was  sold,  and,  a  de- 
iciency  resulting,  the  senior  mortgagee  moved 
or  an  order  directing  the  payment  to  him  of 
he  funds  from  rents  in  the  receiver's  hands. 
lis  action  was  in  good  faith,  and  the  junior 
dortgagee  was  not  prejudiced.  Hdd,  that  he 
7as  entitled  to  the  fund,  and  did  not  forfeit  his 
ight  by  bringing  the  action.— Cincinnati  Nat. 
$ank  V.  Tildeu,  (Sup.)  22  N.  Y.  8.  11;  Brown 
.  Same,  Id. 

Motioxi. 

*»ee  *<  Practice  in  Civil  Cases,  **  a^. 

MXTNICIPAIi  COBFOBATIONS. 

>ee,  also,  "Highways;"  "Towns.* 
(fsndamus  to  enforce  purchase,  see  ** Mandamus, " 
1. 

Dismissal  of  employe. 

1.  Plaintiff,  a  stenographer  in  the  depart- 
oent  of  public  works,  in  New  York  city,  was  in- 
ormed  that  his  services  were  no  longer  needed, 
ind  that  he  was  ^'suspended"  from  further  duty 
ftcr  that  date.  Several  months  afterwards  he 
eceived  notice  that  he  was  "reinstated"  as  ste- 
Lo^rapher,  "to  take  effect  this  day."  F|aintiff 
»rou^nt  suit  for  salary  during  the  period  he 
ras  not  employed.  Hdd,  that  plaintiff  could  not 
ecovcr.  as  the  notice  that  his  services  were  no 
on  per  needed  was  an  absolute  removal  from  the 
position,  and  not  a  mere  suspension  from  duty. 
-Donnell  v.  City  of  New  York,  (Sup.)  22  N.  Y. 

;.  061. 

Z^ontract  to  lowest  bidder. 

2.  Where  contractors  on  a  city  building 
ibandon  the  work,  the  action  of  their  surety, 
n  finishing  the  building  as  agent  for  the 
jity  is  simply  the  completion  of  the  original 
contract,  and  hence  the  letting  of  a  new  con- 
ract  to  the  lowest  bidder  is  unnecessary.— Mc- 
:^hesney  v.  City  of  Syracuse,  (Sup.)  22  N.  Y.  S. 
>07. 

DefectlYe  streets  and  sidewalks. 

3.  A  city,  by  working  a  street  dedicated 
)y  the  owner  to  the  public  use,  accepts  it,  and 
8  liable  for  injuries  caused  to  travelers  by  de- 
fects therein.--Greenberg  v.  City  of  Kingston, 
:Sup.)  22  N.  Y.  S.  511. 

4.  Where  plaintiff  was  injured  while  cross- 
ng  a  street  away  from  the  cross  walk  by  step- 
ting  into  an  opening  in  the  curbstone  which 
'ormed  a  drain  from  the  street,  the  city  is  not 
iable  for  such  injury.— Harrigan  v.  City  of 
Brooklyn.  (Sup.)  22  N.  Y.  S.  39. 

5.  in  an  action  against  a  city  for  personal 
njuries  resulting  from  a  fall  on  a  defective 
ildewalk,  there  was  evidence  that  warranted 
Jie  inference  that  the  flagging  on  the  sidewalk 

▼.22N.Y.8.— 75 


where  plaintiff  fell  had  been  out  of  repair,  and 
more  or  less  dangerous  to  pedestrians,  for  many 
months,  and  that  other  persons  had  tripped 
and  stumbled  at  the  same  point  Held,  that  the 
verdict  for  plaintiff  would  not  be  disturbed.— 
Bancroft  v.  City  of  Newburgh,  (Sup.)  22  N. 
Y.  S.  38. 

Notice  of  injuries. 

6.  Rochester  City  Charter,  (Laws  1880.  c. 
14,)  §  218,  as  amended  by  Laws  1881,  c.  343, 
requires  lot  owners  to  keep  their  sidewalks  in 
repair,  and  actual  notice  to  be  given  the  city 
of  the  unsafe  condition  of  sidewalks  a  reason- 
able time  before  the  happening  of  any  injury 
caused  by  defects  therein,  in  order  to  rentier  it 
liable;  and  that  a  person  claiming  damages 
shall  not  be  allowed  costs  against  the  city  in 
an  action  therefor  unless  he  ^*shall  have,  with- 
in fifteen  days  after  the  happening  of  the  in- 
jury, notified  the  mayor  or  city  attorney  of  the 
time  and  location  of  the  place  where  such  in- 
Jury  occurred."  Section  30  provides  for  audit- 
mg  claims  against  the  city.  Laws  1890,  e. 
561,  amending  section  80,  provides  the  form 
and  manner  of  presenting  unliquidatoii  claims, 
and  adds  thereto  that  no  snit  thereon  shall  be 
brought  until  40  days  .after  audit;  that  suit 
for  injuries  caused  by  nei^Iigonce  shall  be 
brought  apainst  the  city  within  one  year  from 
the  time  the  injuries  were  received;  and  that 
no  such  action  shall  be  maintained  "unless  the 
notice  of  the  intention  to  commence  such  ac- 
tion, and  of  the  time  and  place  at  which  the 
injuries  were  received,  shall  have  been  filed 
with  the  counsel  of  the  corporation  or  other 
proper  law  officer  thereof,  within  six  months 
after  such  cause  of  action  shall  have  accrued." 
ffeUl,  that  the  provision  in  the  amendment  of 
1881,  requiring  notice  to  be  served  within  15 
days  to  entitle  plaintiff  to  costs,  was  repealed 
by  the  amendment  of  1890.— Eagan  v.  City  of 
Rochester.  (Sup.)  22  N.  Y.  S.  955. 

7.  Where  plaintiff,  in  an  action  brought 
against  such  city  in  1888,  for  injuries  caused 
by  a  defective  sidewalk,  recovered  judgment  at 
the  trial  in  1891,  she  was  entitled  to  costs 
against  defendant,  though  she  failed  to  serve 
notice  on  defendant  of  the  time  and  place 
where  the  injuries  occurred  within  15  days 
thereafter,  as  required  by  Laws  1881,  c.  343.— 
Eagan  v.  City  of  Rochester,  (Sup.)  22  N.  Y.  S. 

Contributory  negligence. 

8.  A.  12  year  old  boy,  who,  instead  of  walk- 
ing along  a  city  street,  as  he  might  do,  climbs 
an  embankment  about  four  feet  high,  thrown 
up  in  the  street  by  the  citv  while  excavating 
for  a  sewer,  and  who  could  have  seen  a  barrier 
erected  by  the  city  along  the  sewer  trench  if  he 
had  looked,  is  guilty  of  contributory  negligence; 
and  an  action  for  injuries  sustained  by  4iim  in 
slipping  from  the  embankment  into  the  trench 
below  should  be  dismissed.— Brennan  ▼.  City  of 
New  York,  (Sup.)  22  N.  Y.  S.  304. 

Defective  sewers. 

9.  The  fact  that  no  resolution  of  the  com<- 
mon  council  authorized  a  change  in  the  plan 
for  constructing  a  sewer,  as  prepared  by  the 
city  engineer,  so  as  to  connect  with  another 
not  originally  intended,  will  not  relieve  the  city 
from  liability  for  the  insufficiency  of  the  nevr 


Digitized  by 


Google 


1186 


INDEX. 


sewer,  where  it  appears  that  the  change  was 
directed  by  one  of  the  aldermen,  and  that  the 
city  ratified  his  act  by  paying  for  the  addi- 
tional work.  —  Munk  v.  City  of  Watertown, 
(Snp.)  22  N.  Y.  S.  227. 

10.  After  a  city  has  been  notified  of  the 
flooding  of  certain  j^remises  through  the  insuUi- 
ciency  of  sewers,  it  is  liable  for  subsequent 
floodings  of  such  preniises  arising  from  the 
same  cause.  —  Munk  t.  City  of  vVatertowu, 
(Sup.)  22  N.  Y.  S.  227. 

Public  improYements— Board  of  public 
works. 

11.  Laws  1869,  c.  714,  as  amended  by  Laws 
1886,  c.  162,  proTides  that  the  common  council 
•of  the  city  of  W.  shall  perform  the  duties  of 
commissioners  of  highways  in  towns,  and  haye 
power  to  extend  streets.  Laws  1891,  c.  180,  § 
"9,  creates  a  board  of  public  works  of  the  city  of 
W.,  and  declares  the  boa  I'd  shall  have  all  the 
powers  of  commissioners  of  highways  in  towns, 
and  have  exclusive  control  of  streets,  except 
the  power  to  grant  right  of  use  of  streets  by 
railroad  companies,  already  conferred  on  the 
mayor  and  council.  Hcldy  that  the  latter  statute 
transferred  to  the  boai*d  of  public  works  the 
T)owers  conferred  on  the  council  by  the  former 
acts.-In  re  Clay  St.,  (Sup.)  22  N.  Y.  S.  112; 
In  re  Willard,  Id. 

Damages. 

12.  The  report  of  commissioners  of  estimate 
and  appraisement  allowing  compensation  and 
making  assessments  for  opening  a  street  must, 
so  far  as  matters  of  fact  are  involved,  be  viewed 
with  the  same  favor  as  the  verdict  of  a  jur>', 
and  to  impeach  it  it  must  affirmatively  and 
clearly  be  shown  to  be  against  the  evidence.— 
In  re  Rogers  Ave.,  (Sup.)  22  N.  Y.  S.  27,  29 
Abb.  N.  C.  361. 

13.  In  the  absence  of  a  statute  providing  for 
the  award  of  damages  on  account  of  a  change 
in  the  grade  of  a  street,  an  abutting  owner  is 
not  entitled  to  such  damages,  since  he  has  no 
vested  interest  in  thi»  grade  of  such  street  as 
established,  and  changing  the  grade  does  not 
constitute  a  taking  of  the  private  property  of 
the  owner.— Smith  v.  Village  of  White  Plains, 
<Sup.)  22  N.  Y.  S.  450. 

14.  Under  Laws  1S72,  c.  729,  §  1,  which  di- 
rects the  board  of  assessors  of  the  city  of  New 
York  to  assess  the  amount  of  damages  which 
the  owners  of  buildings  on  a  certain  street  may 
have  sustained  by  reason  of  a  change  of  grade, 
and  which  requires  the  board  to  file  with  the 
llnance  department  a  just  and  equitable  state< 
ment  and  award  of  the  amount  of  such  damage, 
the  board  need  not  furnish  a  bill  of  particulars 
of  the  items  comprising  the  aggregate  award,  or 
.state  the  methods  by  which  they  arrived  nt 
theii;  conclusion.—People  v.  Gilon,  (Sup.)  22  N. 
Y.  S  238. 

ABsessment  of  benefits. 

15.  Where  three  unconnected  sections  of  a 
street  are  opened,  each  of  which  is  less  than  a 
mile  in  length,  but  more  than  a  mile  in  the  ag- 
gregate, and  each  section  is  called  "167tn 
Street,"  but  there  is  no  evidence  that  the  city 
intends  to  connect  th&  sections  by  opening  the 
street  from  one  section  to  another,  such  sections 
are  separate  streets,  and  the  entire  cost  of  each 
is  chargeable  on  the  property  benefited;    Liaws 


1882.  c.  410.  (Consolidation  Act,)  H  677.  X& 
providing  that,  where  a  street  more  than  a  is.- 
long  is  opened,  half  the  cost  shall  be  paid  hj^L" 
city,  bu^  if  it  is  less  than  a  mile  long,  the  ti 
tire  cost  is  to  be  assessed  on  the  propertr  btsr 
fited.— In  re  One  Hundred  and  Sixty-Ser?::- 
St..  (Sup.)  22  N.  Y.  S.  GMt;  City  of  New  Yen 
v.  Tiffany,  Id. 

16.  Where  a  statute  providing  for  opeKi; 
streets  limits  the  district  of  assessment  to  d- 
center  of  the  block  between  the  street  ope:r 
and  the  next  street,  it  is  a  fair  rule  to  a.^^* 
the  cost  of  the  land  taken  for  each  block  of  u- 
street  upon  the  property  fronting  on  k- 
block.— In  re  Rogers  Ave.,  (Sup.)  22  N.  Y.  i 
27,  29  Abb.  N.  C.  361. 

Taxation. 

17.  Laws  1892,  c.  143,  (City  Chir-f 
Niagara  Falls,}  $  30,  provides  that  the  k:i 
mon  council  snail  consist  of  the  maytff  t: 
eight  aldermen.  Section  31  provides  thit  ' 
tax  can  be  ordered  except  by  the  conctrn:: 
yea  and  nay  vote  of  a  majority  of  the  coTsn*.-- 
and  a  record  thereof  to  be  entered  at  Urre : 
the  minutes.  Section  178  provides  that  f^- 
council  shall  estimate  the  expenses  for  tt 
current  year,  other  than  for  school  pnrpostfj 
not  lo  exceed  1  per  cent,  of  the  assessed  riiz 
ation,  such  estimate  to  be  made  in  detiil 
and  the  council  can  raise  by  tax  sa- 
sums  of  money  as  they  may  deem  proper  f  * 
the  purposes  enumerated  therein,  not  to  eic^ 
such  limitation.  Held,  that  the  nnanini«'- 
adoption  by  the  council  by  yea  and  n?T  t.v 
of  a  report  of  the  finance  committee,  sho^^i. 
an  estimate,  in  items,  of  the  expenses  of  ti 
current  year,  and  asking  that  the  dty  deri 
be  instructed  to  spread  tne  tax  roU  in  aecor.- 
anc(f therewith,  at  a  meeting  where  the  mar" 
aad  six  aldermen  were  present,  all  of  wt  i 
was  entered  in  the  minutes,  with  the  name- 
of  the  aldermen  voting,  was  a  substantial  con- 
pliance  with  the  statute  fixing  the  amount  (f 
and  ordering^the  general  city  tax  to  be  lenec 
—People  V.  Wright,  (Sup.)  22  N.  Y.  S.  961. 

18.  The  confirmation  by  the  council  of  ib- 
assessment  roll  as  prepared  by  the  dty  der* 
pursuant  to  an  instruction  by  the  council  di-: 
not  require  the  concurrent  vote  of  a  major.7. 
of  the  council,  as  it  was  not  the  "opdering  i : 
the  tax."— People  v.  Wright,  (Sup.)  22  X.  1. 
S.  961. 

19.  Where  the  report  of  the  finance  com- 
mittee of  the  city  .  of  Niagara  Fails  to  th ; 
common  council  gives  seriatim  the  estimsie  ••: 
the  sums  necessary  for  the  several  funds:  tb 
total  assessment  of  property  for  that  vesr. 
with  the  limit  of  tax  to  be  raised,  from  whi  1 
is  deducted  the  amount  to  be  raised  for  ^ 
special  purpose;  and  provides  for  the  defici: 
by  estimated  receipts  from  license  fees,  finf^ 
etc.,— such  report  is  not  ambiguous.— Peop.^ 
T.  Wright,  (Sup.)  22  N.  Y.  S.  961. 

20.  Laws  1870,  c.  291,  tit.  3,  §  11.  jaond^ 
that  the  statement  which  the  trustees  of  a  vi- 
lage  shall  furnish  to  the  annual  meetin? jv 
such  village  shall  contain  "the  estimated  ordi- 
nary expenditures  of  such  village  for  the  ensu- 
ing year,  to  meet  which  taxes  may  be  lawfully 
raised."  Title  6.  §  1,  as  amended  by  Ia"^^ 
1889,  c  246,  authorizes  the  trustees  to  \mn6^ 
in  the  assessment,  which  they  ars  required  to 
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Ico  within  00  days  after  the  annual  meeting, 
<*h  sum  as  they  deem  necessary,  besides 
i<)s  received  and  estimated  to  be  received 
m  other  sources,  to  defray  the  ordinary  ex- 
icMtures  of  the  village  for  the  current  year, 
to  exceed  the  amount  fixed  for  that  purpose 
the  detailed  statement  of  the  trustees,  pre- 
I  ted  at  the  annual  meeting."  Held  'that, 
t.»re  the  amount  fixed  by  the  trustees  in  such 
tement  was  fully  raised  in  the  annual  an- 
5«inent  and  tax  thereafter  levied,  such  trus- 
«  had  no  authority  to  subsequently  levy  a 
^einl  tax  for  other  items  of  ordinary  expendi- 
•o  not  within  the  provisions  of  Laws  18.S7,  c. 
*.— Squire  v.  Cartwright,  (Sup.)  22  N.  Y.  S. 
>. 

i31.  Under  Laws  1873,  c.  737,  §  5,  as  amend- 
by  Laws  1885,  c.  422,  providing  that  the 
louQt  agreed  to  be  paid  for  water  rents 
hall  be  annually  raised  as  a  part  of  the  ex- 
Qses  of  such  village,  and  shall  be  levied,  as- 
ssed,  and  collected  in  the  same  manner  as 
ler  expenses  of  such  village  are  raised,"  the 
istees  have  no  authority  to  levy  a  special  tax 
pay  a  part  of  the  amount  due  on  a  contract 
r  water  rents  made  subsequent  to  the  annual 
?et in g.— Squire   v.   Cartwright,   (Sup.)   22    N. 

'2:2.  Where  part  of  the  items  included  in  a 
*M»xal  tax  are  unauthorizcnl.  the  whole  tax  is 
valid.— Squire  v.  Cartwright,  (Sup.)  22  N.  Y. 

J^i.  The  electors  of  a  village  cannot  by  vote 
ithorize  the  trustees  to  raise  funds  by  special 
X  to  pay  items  of  expenditure  which  the  stat- 
o  provides  shall  be  paid  by  funds  raised  by 
e  annual  tax,  and  after  certain  formalities. 
\*\  hence  by  such  vote  they  cannot  ratify  an 
lauthorized  special  tax  for  such  purpose. — 
luire  V.  Cartwright,  (Sup.)  22  N.  Y.  S.  899. 

'24.  The  electors  of  a  village  may  by  vote  at 
special  election  ratify  an  unauthorized  con- 
act  for  water  hydrants,  made  by  the  trustees 
'  the  village,  though  they  had  refused  to  au- 
lorize  the  making  of  such  contract  at  an  elec- 
•>n  held  a  year  previous.— Squire  v.  Cart- 
right,  (Sup.)  22  N.  Y.  S.  899. 

io.  Resolutions  of  the  common  council  of 
i^fondant  city,  providing  for  a  special  election 
)  authorize  the  levy  of  a  special  tax,  set  forth 
iJit  it  estimated  the  sum  necessiry  to  be 
iKod  would  not  exceed  $50,000,  for  the  pur- 
uase  of  a  certain  building,  and  that  $18,000 
ould  be  necessary  for  making  changes  therc- 
1.  The  proposition  submitted  at  the  election 
ras  **for  the  raising  by  tax  of  a  sum  not  ex- 
<?eding  $50,000,  for  purchasing  the  large,  four- 
tory  brick  building"  located  on  certain  streets, 
^id  building  to  be  remodeled,  converted,  and 
hanged  so  as  to  be  made  suitable  for  use  as  a 
ity  hall  and  station  house,  combined."  Held, 
hat  the  election  did  not  violate  a  provision  of 
he  city  charter  that,  if  there  be  more  than 
'lie  object  for  a  special  tax  projposed  at  any 
Ipction,  the  word  "For"  or  "Against"  must  be 
>lu-ed  opposite  each  one  of  these  objects.— 
«N'wton  V.  City  of  Newburgh,  (Sup.)  22  N.  Y. 

iction  for  negligence — Notice. 

26.  Laws  1891,  c.  128,  fi  7,  provides  that  the 
TURtees  of  the  New  York  and  Brooklyn  bridge 
"Mil  succeed  to  all  the  rights  and  liabilities  of 


the  two  cities  growing  out  of  the  bridge.  Sec- 
tion 8  provides  that  no  action  for  negligence 
shall  be  maintained  unless  the  claim  shall  have 
been  presented  to  the  trustees,  in  writing,  with- 
in six  months  after  the  cause  of  action  accrued. 
Hdd,  that  the  statute  does  not  apply  to  causes 
of  action  which  accrued  before  its  enactment. — 
Reid  V.  City  of  New  York,  (Sup.)  22  N.  Y.  S. 
623. 

Mutual  Benefit  Insurance. 

See  "*  Insurance, "  6-8. 

NEGUGENCE. 

Defective  highways,  see  "Highways, "  4-8. 

sewers,  see  "Municipal  Corporations, "  9, 10. 

streets,  see  "Municipal  Ck>rporatlons, "  8^^ 

Injuries  to  employes,  see  "Master  and  Servant,** 
8-12. 

to  passengers,  see  "Carriers, »» a-6. 

Of  railroad  companies,  see  "Railroad  Companies,  ** 
1-8. 

Of  street  railway,  see  "Horse  and  Street  Rail- 
roads, "  2-5. 

What  constitutes. 

1.  In  an  action  for  injuries  sustained  by 
being  run  into  by  defendant's  team,  where 
there  is  no  evidence  that  the  team  was  being 
driven  at  an  unlawful  rate  of  speed,  it  is  error 
for  the  court  to  refuse  to  instruct  that  fast 
driving  is  not  sufficient,  of  itself,  to  establish 
negligence.— Keck  v.  Sandford,  (City  Ct.  N.  Y.) 
22  N.  Y.  S.  78. 

2.  In  an  action  against  a  railroad  com- 
pany for  burning  plaintiff's  bam  and  hotel,  it 
appeared  that  the  barn  and  hotel  were  of  wood, 
and  only  30  feet  apart;  that  the  barn  burned 
first,  and  the  flames  from  it  set  the  hotel  on 
fire.  Held,  that  the  jury  was  justified  in  find- 
ing that  the  burning  of  the  barn  was  the  proxi- 
mate cause  of  the  burning  of  the  hotel.— Fraoc* 
V.  New  York,  L.  B.  &  WT  R.  Co.,  (Sup.)  22  N. 
Y.  S.  958. 

Dangerous  premises. 

8.  A  railroad  company  erected  a  turntable 
on  an  open  lot  belonging  to  it,  and  situated  in 
a  populous  neighborhood.  People  were  accus- 
tomed to  pass  through  this  lot,  and  children 
used  to  play  there.  The  turntable  had  no  fas- 
tenings to  keep  it  from  moving,  and  while  some 
children  were  moving  it,  in  play,  one  of  them, 
an  infant  of  less  than  six  years,  was  injured. 
Held,  that  the  question  whether  the  company 
was  guilty  of  negligence  in  leaving  the  turn- 
table unfastened  was  for  the  jury.  Putnam, 
J.,  dissenting.— Walsh  v.  Fitchburg  R.  Co., 
(Sup.)  22  N.  Y.  S.  441.  . 
Contributory  negligence. 

4.  In  an  action  by  a  floatman  for  injuries 
caused  by  projecting  bars  in  defendant's  slip 
while  the  float  was  entering  the  slip  on  a  dark 
night,  it  was  error  for  the  court  to  refuse  on 
instruction,  requested  by  defendant,  that  "the 
lack  of  the  power  to  see,  owine  to  the  darkness, 
as  the  plaintiff  alleges,  must  be  taken  into  ac- 
count by  the  jury,  and  the  conduct  of  the  plain- 
tiff,  80  hindered  and  embarrassed  by  the  fact, 
must  be  considered,  and  he  must  satisfy  the 
jury  that  his  action,  in  the  peculiar  situation 
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\n  \i-hich  he  found  himself,  was  such  as  a  rea- 
sonable, prudent  man,  under  like  circumstances, 
would  have  observed."— Hart  v.  Delaware,  L. 
&  W.  Uy.  Co.,  (Sup,)  22  N.  Y.  S.  3. 

5.  It  was  error  for  the  court  to  refuse  an 
instruction,  requested  by  defendant,  that  'if, 
as  the  plaintiff  claims,  it  was  dark,  so  that  he 
was  unable  to  observe  or  discover  the  projecting 
latches,  and  the  danger  to  which  he  was  ex- 
posed from  them,  it  was  his  duty  to  be  more 
vigilant  and  careful,  and  to  exercise  a  higher 
degree  of  care  to  avoid  injury  or  exposure,  than 
if  It  had  been  daylight,  or  if,  by  the  use  of  his 
sense  of  sight,  he  could  have  discovered  the 
condition  of  the  latches,  and  his  liability  to 
injury  therefrom." — Havt  v.  Delaware,  L.  &  "W. 
Uy.  COy  (Sup.)  22  N.  Y.  S.  3. 

6.  In  an  action  for  personal  injuries,  where 
there  was  evidence  of  contributory  negligence, 
a  diarge  by  the  court  that  it  was  incumbent 
on  plaintiff  to  satisfy  the  jury,  by  a  reasonable 

Sreponderance  of  proof,  that  defendant  was  neg- 
gent,  and  that  he  himself  was  free  from  any 
negligence  which  contributed  to  the  injury, 
without  explaining  to  the  jury  what  constituted 
contributory  negligence,  or  what  degree  of  care 
the  plaintiff  was  bound  to  exercise,  in  the  situa- 
tion in  which  he  was  placed,  is  error,  as  being 
too  general.— Hart  v.  Delaware,  L.  &  W.  Uy. 
Co.,  (Sup.)  22  N.  Y.  S.  3. 
Evidence. 

7.  in  an  action  for  personal  injuries  result- 
ing from  another's  negligence,  plaintiff  must 
prDve  his  freedom  from  contributory  negligence, 
and,  in  the  absence  of  evidence  to  that  effect, 
he  should  be  nonsuited. — Geoghegan  v.  Atlas 
Steamship  Co.,  (Com.  PL  N.  Y.;  22  N.  Y.  S. 
74Ji. 

Question  for  jury. 

8.  The  fact  that  three  disinterested  wit- 
nesses, produced  for  defendant,  supported  the 
driver's  version, — that  the  death  was  caused 
by  the  child's  running  from  the  sidewalk  across 
the  street  against  delfendant's  horses,  and  that 
the  driver  stopped  as  soon  as  possible  under 
the  circumstances, — does  not  render  it  error  for 
the  trial  court  to  submit  the  case  to  the  jury, 
and  to  refuse  a  nonsuit;  one  of  such  corrob- 
orating witnesses  having  also  testified  that  the 
driver  and  his  assistant  were  talking  together 
at  the  time  of  the  accident,  and  that  they  did 
not  look  at  any  one  until  she  called  out  to  them. 
— Moskovitz  V.  Lighte,  (Sup.)  22  N.  Y.  S.  7.'^2. 

9.  In  an  action  for  the  death  of  plaintifiTs 
four  year  old  son,  run  over  by  defendant's 
truck  at  a  cross  walk,  evidence  by  one  of 
plaintiff's  witnesses  that  defendant's  team  was 
moving  at  a  slow  trot;  that  there  were  no 
other  wagons  or  obstructions  in  the  street; 
that  the  bov  was  on  the  cross  walk,  about  85 
or  40  feet  from  the  truck,  when  witness  first 
saw  him;  and  that  he  was  knocked  down  by 
the  horses, — is  sufficient  to  take  to  the  jury 
the  question  whether  or  not  defendant's 
driver,  whose  view  was  unobstructed,  was 
negligent  in  not  discovering  the  child  in  time 
to  prevent  the  accident. — Moskovitz  v.  Lighte, 
(Sup.)  22  N.  Y.  S.  732. 

10.  In  an  action  for  the  death  of  a  child  six 
years  old,  which  was  run  over  in  the  street  by 
defendant's  wagon,  the  court  properly  denied  a 
motion,  at  the  close  of  pliintiff's  evidence,  to 


dismiss  the  action  on  the  jsround   that  d.'- 
ant's  driver  was  not  negligent,  because  bt 
not  bound  to  expect  a  child  of  decedent- 
to  be  on  the  street  unattended,  since  the  ■:.- 
may  have  been  negligent  after  discoveris^ 
child,  and  since,  assuming  that  the  cLilil  - 
non   sui  juris,  it   may  have  been    a   ^z-^ 
whether  the  burden  was  on  plaintiff  to  jr  ■« 
that  there  was  no  negligence  of  the  chtki*> 
ents.— Finkelstein  v.  Crave,  (Super.  N.  Y 
N.  Y.  S.  399. 

NEOOTIABIiE  INSTBXTMESTS. 

Consideration. 

1.  In  an  action  on  a  note,  the  questicc  : 
defendant's  defense  of   want   of   consid«::'. 
was  whether  the  note  in  suit  was  or  wa< . 
given    to    defendant's    uncle,    the    plaintiff  ' 
secure  repayment  to  him  of  an  advance  ra-i 
to  defendant's  brother  in  settlement  of  &  i 
gation   between    the   brothers.    Held,   that 
fendant's  testimony  that  he  had   never  a«* 
plaintiff  for  a  dollar  in  his  life,   and  thi*  : 
brother  had  received  from  plaintiff  large  »  ^ 
was     material    as    bearing    on     the    qn^-* 
whether  plaintiff's  advaace  to  the  brotbff  » 
a  gift  or  a  payment  at  defendant's  reqt--  - 
Siefke  v.  Siefke,  (Com.  PI.  N.  Y.)  22  N.  \  S 
54G. 

2.  In  an  action  on  a  note,  where  there  n 
evidence  that  plaintiff  had  promised  to  pay  '" 
fendant's  brother  a  certain   sum   if  def«.'- 
would  release  to  the  brother  his  interest  in 
tain  mortgages,  it  was  proper  to  charge  tt  ' 
the  jury  believed  the  promise  was  m:ule  - 
promise   and   payment   were  the   consider. '. 
for  the  release. — Siefke  v.  Siefke,  (Com.  F- 
Y.)  22  N.  Y.  S.  546. 

Indorsement. 

3.  In  an  action  on  a  note  made  to  pliJ 
tiffs'  order  and  indorsed  by  defendant  before  ^ 
livery  to  them,  it  appeared  that  one  of  Ti 
makers  induced  defendant  to  indorse  the  i 
Fie  testified  that  he  told  defendant  that  r 
tiffs  wished  to  discount  the  note;  that 
could  not  do  it  with  his  name;  that  he  s* 
her  to  indorse  it,  and  she  did  so.  It  apivtr^ 
that  the  note  was  discounted  by  a  bank 
plaintiffs.  Held,  that  the  proof  did  not  >)/  1 
that  defendant  indorsed  the  note  to  give  '  i 
makers  credit  with  plaintiffs,  but  she  was  -'I 
second  indorser,  and  not  liable  to  payees,  -i 
first  indor8ers.~Gates  v.  Williams,  (Gty  C:  Nj 
Y.)  22  N.  Y.  S.  925. 

4.  In  an  action  on  a  note,  it  appeareu  *'  < 
defendant  indorsed  it  before  deliverr  f*^  '^^ 
payee,  who  indorsed  it  before  maturity.  l*i  '; 
tiff  testified  that  before  maturity  he  shovrej 
the  note  to  defendant,  and  said  that  the  ov^ia 
wanted  him  to  take  it  as  money.  Defenddct 
said  that  it  was  his  indorsem^it,  and  that  it 
would  be  all  right  when  the  note  became  <lne. 
Plaintiff  also  testified  that  he  went  to  dti^^-^ 
ant  to  see  if  he  was  good.  Hdd^  that  plaintu 
evidently  took  the  note  on  the  credit  of  defec'l- 
ant's  Indorsement,  and  the  court  prop€f2.c  '^ 
rected  a  verdict  for  plaintiff.  Fitxsimonss  '. 
dissenting.— Bornstein  v.  Kaufman,  (Cit^  ^-- 
N.  Y.)  22  N.  Y.  S.  (593. 

5.  A  note  passes  to  an  indorsee  free  of  f^^\ 
counterclaim  that  may  have  existed  in  favor  ct 
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inaker  against  the  payee.— Dodge  ▼.  Ocker- 
sen,  (Sup.)  22  N.  Y.  S.  25. 

-  Release  of  indorsers. 

6.  Part  payment  by  the  maker  of  an  over- 
promissory  note  being  insufficient  to  sup- 

:  a.  promise  to  extend  the  time  of  payment, 
^  promise  does  not  discharge  an  indorser. 
[anehester  t.  Van  Brunt,  (Com.  PI.  N.  Y.) 
X.   Y.  S.  362. 

7.  Plaintiff  and  defendant  L.  entered  into 
uin'eement  providing  that  L.  was  to  have  tne 
iiisive  right  to  have  impressions  printed  from 

a  in  plates  owned  by  plaintiff  lor  a  certain 
iod,  and  that  plaintiff,  during  the  same  pe- 
L  ^nras  not  to  publish  any  works  competitive 
those  covered  oy  the  agreement.  In  consid- 
lion  of  the  exclusive  right  to  use  certain 
tes,  defendant  L.  gave  plaintiff  a  series  ot 
niissory  notes  payable  at  certain  times,  and 
orsed  by  the  other  defendants.  Default  hav* 
been  made  in  the  payment  of  certain  of  these 
es,  plaintiff  notified  Ij.  that  he  rescinded  the 
'couient,  and  returned  to  him  all  notes  ma- 
in j?  after  such  rescission.  Held,  that  the  ro- 
ssion  of  the  agreement  did  not  release  the 
lorsers  from  liability  on  the  notes  maturing 
Lore  the  rescission.— Hurst  v.  Trow*8  Printing 
Bookbinding  Ck).,  (Com.  PI.  N.  Y.)  22  N.  Y. 
371. 

8.  Nor  did  the  fact  that,  after  the  maturity, 
lintlff  notified  L.  that,  unless  the  notes  were 
id  at  a  certain  time,  he  would  rescind  the 
rt-cment,  release  the  indorsers  from  liability 

the  matured  notes;  such  notification  not  be- 
z  nn  extension  of  time. — Hurst  v.  Trow's 
•lilting  &  Bookbinding  Co.,  (Com.  PL  N.  Y,) 
i  N.  Y.  S.  37J. 

—  Bona  fide  holders. 

9.  Where  all  the  business  of  a  corporation 
transacted  by  its  treasurer,  no  supervision 

rer  him  being  exercised  by  the  president  or 
le  board  of  directors,  the  corporation  is  liable 
i  a  note  given  by  him  in  the  name  of  the  cor- 
>r:ition,  and  transferred  to  an  innocent  in- 
>r>ee  for  value,  though  such  note  is  not  coun- 
i>iKned  by  the  president,  as  required  by  the 
r-laws.--Perry  v.  Council  Bluffs  City  Water- 
orks  Co.,  (Sup.)  22  N.  Y.  S.  151. 

10.  The  liability  of  a  corporation  to  an  inno- 
?nt  indorsee  for  value  of  its  note  executed  by 
'<  treasurer,  acting  within  the  apparent  scope 
f  tiis  authority,  is  limited  to  the  amount  paid 
•r  ii  by  the  indorsee,  with  legal  interest. — Per- 
y  V.  Council  Bluffs  City  Waterworks  Co., 
'^'i',.)  22  N.  Y.  S.  151. 

U.  In  an  action  on  a  note  by  the  indorsee 
*>fure  maturity,  against  the  payee,  a  corpora- 
i'>n.  as  indorser,  it  appeared  th.it  defendant's 
wsident,  C,  indorsed  the  note  in  its  name  to 
'..  who  afterwards  indorsed  it,  and  returned 
[  tt»  C,  who  indorsed  it  individually  to  plain- 
•1  Held  that,  where  plaintiff's  good  faith  is 
HuVvonged,  it  is  not  error  to  admit  in  evidence 
Jt»  declarations  of  defendant's  president  to 
wnv  plaintiff's  good  faith,  though  made  long 
itior  the  indorsement  by  him  as  such  officer. — 
H't-hings  V.  St.  Louis,  N.  O.  &  O.  Canal  & 
Iran^p.  Co.,  (Sup.)  22  N.  Y.   S.  719. 

^2.  A.  transferee  of  negotiable  paper,  taking 
'^  iBerelj  as  conditional  payment  of  a  preced- 
'pt  debt,  without  releasing  the  original  obliga- 
'i^ii,  or  incurring  any  new  liability,  is  not  a 


bona  fide  holder  for  value,  to  the  effect  of  ex- 
cluding the  equities  between  the  primary  par- 
ties in  defense  of  an  action  by  such  transferee. 
—Carlson  v.  Winterson,  (Com.  PI.  N.  Y.)  22 
N.  Y.  S.  553. 

Notice  of  nonpayment. 

18.  Under  Laws  1857,  c.  416,  providing 
that  in  certain  cases  notice  of  nonpayment  of  a 
promissory  note  may  be  served  by  depositing 
it  in  the  post  office,  the  fact  that  on  the  en- 
velope containing  the  notice  there  is  an  in- 
dorsement requesting  the  postmaster  to  re- 
turn it  if  not  delivered  in  10  days  is  immate- 
rial.—Manchester  V.  Van  Brunt,  (Com.  11.  N. 
Y.)  22  N.  Y.  S.  362. 

Payment. 

14.  In  an  action  against  the  directors  of  S. 
B.  &  Co.,  a  cori>oration,  to  recover  the  amount 
due  on  notes  of  the  company,  held  by  plaintiff, 
because  of  failure  of  defendants  to  make  and 
file  their  annual  report  as  required  by  Laws 
1875,  c  611,  it  appeared  that  such  company 
was  a  grain  broker;  that  one  of  defendants 
was  manager  of  certain  elevators,  and  of  an 
association  of  ^'Associated  Elevators"  formed 
by  corporations  owning  the  former,  and  had  au- 
thority to  issue  warehouse  receipts  for  grain, 
and  that  he  issued  such  receipts  subject  to  the 
order  thereon  of  S.  B.  &  O).,  which  the  latter 
pledged  as  security  for  its  notes.  Thereafter  it 
fraudulently  removed  from  the  elevators  the 
grain  represented  by  the  receipts.  The  stock- 
holders of  the  elevators  afterwards  paid  the 
banks  the  amount  due  them,  and  the  banks  in- 
dorsed the  notes  in  blank,  and  delivered  them 
and  the  warehouse  receipts  to  such  stockhold- 
ers, who,  with  the  elevator  companies,  assigned 
and  delivered  them  to  plaintiff.  Held,  that  the 
notes  were  not  paid  by  the  payment  to  the 
banks  of  the  amount  due  thereon  by  such  stock- 
holders.—Bedford  V.  Sherman,  (Sup.)  22  N.  Y. 
S.  802. 

Checks. 

15.  Checks  drawn  by  the  cashier  of  a  bank 
to  the  order  of  fictitious  persons,  whose  names 
he  indorses  on  the  checks,  are,  in  effect,  payable 
to  bearer;  and  payment  of  such  checks  by  the 
drawee  out  of  the  funds  of  the  bank  is  binding, 
and  repayment  cannot  be  compelled  by  such 
bank.— Phillips  v.  Mercantile  Nat.  Bank,  (Sup.) 
22  N.  Y.  S.  254. 

16.  The  fact  that  the  names  of  payees  insert- 
ed in  the  checks,  and  indorsed  thereon  by  the 
cashier,  were  those  of  customers  of  the  bank, 
does  not  vary  the  rule  applicable  to  paper 
drawn  in  the  name  of  fictitious  payees,  where 
the  cashier  had  no  idea  of  delivering  the  paper 
to  the  customers,  but  simply  used  their  names 
to  ward  off  the  suspicion  which  might  otherwise 
arise  from  drawing  checks  to  the  order  of  per- 
sons not  known  to  the  other  bank  officials. — 
Phillips  V.  Mercantile  Nat.  Bank,  (Sup.)  22  N. 
Y.  S.  254. 

Actions  on  notes. 

17.  In  an  action  on  a  note  one  defendant,  in 
his  answer,  denied  that  plaintiff  was  the  holder 
of  the  note,  and  averred  that  the  payee,  the 
other  defendant,  was  still  the  owner;  and  **for 
a  further  defense"  he  alleged  that  the  note  was 
given  to  the  payee  for  accommodation  only,  and 
he  never  received  any   consideration    therefor. 


Digitized  by 


Google 


1190 


INDEX. 


Bdd,  that  the  answer  contained  two  separate 
defenses,  though  they  were  not  numbered,  and 
a  demurrer  to  the  second  defense  might  prop- 
erly be  sustained.— Brassington  y.  Rohrs,  (Com. 
PI.  N.  Y.)  22  N.  Y.  S.  761. 

18.  In  an  action  by  a  bank  on  a  negotiable 
note  payable  to  B.,  who  indorsed  the  same  to 

f Plaintiff,  an  answer  by  the  makers,  alleging  that 
t  was  an  accommodation  note  given  to  B.  at 
the  request  of  the  bank,  and  that  the  under- 
standing was  that  B.  should  pay  the  same  at 
maturity,  constitutes  no  defense,  since  the  an- 
swer contains  no  allegation  that  the  bank  agreed 
with  the  makers  not  to  look  to  them  for  pay- 
ment.—Higgins  Y.  O'Donnell.  (Sup.)  22  N.  Y.  S. 
610. 

19.  In  an  action  on  a  nonnegotiable  note  in 
fayor  of  plaintiff,  and  signed  by  H.,  a  defense 
by  the  latter  that  plaintiff  had  assigned  the 
note  to  D.,  who  was  the  real  party  in  interest, 
is  not  established  by  the  introduction  of  a  writ- 
ten instrument  by  which  plaintiff  had  assigned 
to  D.  all  her  claims  against  S.  &  H.,  or  either  of 
them,  since  such  proof,  without  evidence  that 
the  instrument  or  note  was  delivered  to  D.,  is 
insufficient  to  overcome  the  presumption  of  own- 
ership arising  from  plaintifirspossession  of  the 
note  at  the  trial.— Trost  v.  Etinman,  (Sup.)  22 
N.  Y.  S.  612. 

20.  In  an  action  on  a  note  made  by  defend- 
ants to  their  own  order,  and  indorsed  by  them 
in  blank,  and  in  plaintiff's  possession,  there 
was  positive  testimony  that  the -consideration 
for  it  was  paid  by  plaintiff.  Defendants  set 
up  as  a  defense  that  the  title  thereto  was  in  an- 
other person,  but  such  person  appeared  and  dis- 
claimed all  interest  therein.  Held^  that  the 
court  properly  directed  a  verdict  for  plaintiff.— 
Rowland  v.  Bates,  (CJom.  PI.  N.  Y.)  22  N.  Y. 
S.  557. 

21.  The  fact  that  defendant,  after  denying 
generally,  in  an  action  on  a  note  alleged  to 
have  been-  executed  under  defendant's  hand  and 
seal,  set  up  in  addition  that  the  note  had  been 
altered  by  affixing  the  seal  after  execution, 
does  not  cast  on  him  the  burden  of  proving 
such  alteration,  but  leaves  it  with  plaintiff  to 
disprove  under  the  allegations  of  his  complaint. 
Pryor,  J.,  dissenting.  U.  S.  v.  Linn,  1  How. 
104,  distinguished.— Siefke  v.  Siefke,  (Ck>m.  PI. 
N.  Y.)  22  N.  Y.  S.  540. 

22.  In  an  action  against  the  maker  by  the 
indorsee  of  a  note  taken  simply  for  a  precedent 
debt  the  court  refused  .to  charge  "that  the  plain- 
tiff, by  taking  the  note  for  an  sntooodont  debt, 
is  not  a  bona  fide  holder."  tfcW,  under  the  cir- 
cumstances, that  the  request  meant  a  bona  fide 
holder  for  value,  and  was  so  understood  by  the 
court;  and  that  it  was  error  to  refuse  the  re- 
quest as  so  intended  and  understood. — Carlson 
V.  Winterson,  (Com.  PL  N.  Y.)  22  N.  Y.  S. 
553. 

NEW  TRIAL. 

See,  also,  "Appeal. " 

Application. 

1.  An  order  recited  that  "on  reading  and 
filing  the  affidavits  [for  a  new  trial  on  the 
ground  of  newly-discov(*red  evidence]  produced 
before  me  by  defendant  herein,  and  the  affida- 
vits of  plaintiff  and  others  in  opposition  there- 
to,   ♦    *    ♦    it  is  ordered  that  tue  application 


of  the  defendant  for  a  new  trial  on  the  jodf^'s 
minutes  be,  and  the  same  is  hereby*  denied." 
Held,  that  an  appeal  from  such  order  mnsr  \* 
treated  as  one  from  an  order  denying  a  epw 
trial  on  the  ground  of  newly-disoovereii  eti- 
dence,  and  not  from  an  order  deDyinir  «  "^' 
trial  on  the  judge's  minutes. — ^Briel  t,  Otj  «f 
Bnffalo,  (Sup.)  22  N.  Y.  S.  845. 

Bullngs  on  evidence. 

2.  On  appeal  from  an  order  denying  a  e<> 
tion  to  set  aside  a  verdict  as  perverse  and  rrs- 
trary  to  evidence,  the  general  term  may  jn^^t 
a  new  trial,  although  no  exception  appeir^. 
where  prejudicial  evidence  was  wrongly  a«l sif- 
ted at  the  trial.— Orunberg  y.  Grant,  (Ccm. 
PI.  N.  1.)  22  N.  Y.  S.  747. 

InsuflSciency  of  evidence. 

8.  AVhere,  on  conflicting  evidence,  plsintif. 
instead  of  requesting  the  direction  of  a  vef^ik: 
in  his  favor,  goes  to  the  jury,  he  cannot,  aftr? 
a  verdict  against  him,  move  for  a  new  rrii.  ^n 
the  ground  that  the  verdict  is  against  th*-  ax 
because  there  is  no  evidence  to  sustain  r  — 
Halsted  v.  Manhattan  Ry.  Co.,  (Super.  N.  Y.» 
22  N.  Y.  S.  390. 

Newly- discovered  evidence. 

4.  In  an  action  on  a  written  contrtct  al- 
leged to  have  been  made  by  defendant's  tt>s:a- 
tor,  agreeing  to  pay  plaintiff  a  certain  sum  o: 
her  marriage,  and  to  give  her  a  dangh^-r- 
share  in  all  he  had,  on  condition  that  she  livt^i 
with  him  as  such,  there  was  a  Terdict  for  4- 
fendant.  On  a  motion  for  a  new  trial,  an  a'£- 
davit  by  plaintiff's  father,  who  had  the  prinum. 
management  of  the  case  for  her,  stated  ''^: 
during  the  trial  her  counsel  urged  him  *  - 
search  for  signatures  of  his  son  w^bo  witD<^^-' 
the  contract,  and  who  was  in  a  distant  <r.^'^. 
and  that  he  was  unable  to  procure  any  it  -' i- 
time,  but  that,  after  the  verdict,  he  found  -  :•  i 
signatures  in  old  books  in  the  possession  of  b:< 
son-in-law  and  his  daughter,  which  si|ma:Dr-< 
were  almost  identical  with  that  on  the  o»>n- 
tract.  There  was  no  affidavit  by  tJbe  9i>.-.:- 
law  or  the  daughter  as  to  these  discoverif- 
On  the  trial  deponent  was  impeached  as  a  tv:  - 
ness,  and  there  was  evidence  that  he  was  rb- 
author  of  the  alleged  contract,  and  it  was  e^. 
dent  the  jury  so  found.  Held,  that  it  was  er^-? 
to  grant  a  new  trial  on  the  ground  of  ne^!r 
discovered  evidence.— Wilson  v.  Heath,  (Scr*' 
22  N.  Y.  S.  833. 

5.  In  an  action  for  personal  injuries.  wL^  •• 
the  complaint  states  fully  the  nature  of  ^V' 
injuries,  and  alleges  that  plaintiff  is  nn^M- 
to  attend  to  her  usual  business,  and  tha:  ■  i^ 
injuries  are  permanent,  it  is  defendant's  *Wr. 
if  not  prepared  to  meet  the  allegations  at  '> 
trial,  to  request  a  continuance;  and,  failing  ti% 
do  so,  it  is  not  entitled  to  a  new  trial,  after  3 
verdict  for  plaintiff,  on  the  ground  of  newly-dis- 
covered evidence  showing  that  plaintiff's  "iu ju- 
ries were  not  as  great  as  her  witnesses  daioi'^i 
them  to  be.— Briel  v.  City  of  Buffalo.  <S->.' 
22  N.  Y.   S.  845. 

6.  In  an  action  on  a  written  contract  al- 
leged to  have  been  made  by  defendant's  intes- 
tate, agreeing  to  pay  plaintiff  a  certain  snm  on 
her  marriage,  and  to  give  her  a  daughter* 
share  in  all  he  had,  on  condition  that  she  Ut^I 
with  him  as  such,  there  was  a  verdict  for  de- 
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*ndant.  There  was  much  eyidence,  particu- 
irly  by  plaintiffs  father,  of  declarations  made 
J  deceased  about  the  time  plaintiff  went  to 
ve  livith  him,  and  subsequently,  to  show  that 
e  would  probably  have  made  such  contract. 
''e/d.  that  evidence  of  declarations  by  deceased, 
^ndins  to  show  that  he  intended  to  make  such 
^ntract,  and  give  plaintiff  a  share  of  his  es- 
ite,  was  cumulative,  and  did  not  entitle  plain- 
ff  to  a  new  trial.— Wilson  v.  Heath,  (Sup.)  22 
r.  Y.  S.  833. 

7.  In  an  action  to  reform  a  deed  executed 
y  plaintiff's  parents,  where  it  was  alleged 
lat  her  name  had  been  fraudulently  erased, 
iie  court  found  as  a  fact  that,  at  a  family 
athering,  plaintiff  consented  to  the  substitu- 
on  of  defendant,  her  brother,  as  grantee, 
'here  was  a  motion  for  a  new  trial  oecause 
f  newly-discovered  evidence  to  the  effect  that 
noth«T  brother  had  made .  statements  incon- 
istent  with  his  testimony,  and  that  defendant 
ad  shown  a  hostile  disposition  to  his  mother, 
nd  had  said  he  would  take  the  property  from 
er,  **even  if  he  knew  he  would  go  to  state's 
rison  for  it."  He/rf,  that  the  trial  judge  could 
est  determine  whether  such  evidence  would 
ffect  the  conclusion  to  be  reached,  after  hear- 
[)?  the  witnesses  present  at  the  time  the  8ub< 
titution  was  made,  and  an  order  denying  a 
ew  trial  would  not  be  disturbed  on  appeal. — 
<nnelite  v.  Finelite,  (Sup.)  22  N.  Y.  S.  729. 

8.  Where  an  action  involving  the  issue 
ihether  plaintiff  had  ordered  defendants  to  pur- 
base  stock  for  him  on  a  certain  day  has  been 
wice  tried,  resulting  in  a  verdict  for  plaintiff 
ach  time,  and  such  issue  was  not  only  clearly 
►resented  at  the  second  trial,  but  was  also  fore* 
hadowed  on  defendants*  motion  for  a  new  trial 
iftep  the  first  verdict,  a  second  new  trial  should 
lot  be  granted  on  the  ground  of  newly-discov^ 
red  evidence  contradicting  plaintiff's  testimony 
IS  to  his  absence  from  the  city  on  the  day  de- 
endants  alleged  he  ordered  the  purchase  of  the 
itock.— Whitaker  v.  White,  (Sup.)  22  N.  Y.  S. 
140. 

Diligence. 

9.  A  new  trial,  for  newly-discovered  cvi- 
lence,  will  not  bo  granted  where  it  appears 
r<.)in  the  moving  affidavit  that  all  the  additional 
ividence  that  wns  relevant  could  have  been  had 
m  the  former  trial.— Que^/i  v.  Bell,  (Super.  N. 
Z.)  22  N.  Y.  S.  31)8.* 

10.  In  an  action  for  labor  and  material, 
vhere  the  cause  was  tried  solely  on  the  issue 
vhether  the  right  of  action  was  in  plaintiff  or  in 
L  partnership  of  which  he  was  an  alleged 
nember,  a  new  trial  should  not  be  granted, 
ifter  a  verdict  for  defendant,  on  the  ground  of 
lewly-discovered  evidence,  in  the  absence  of 
iny  showing  that  such  evidence  could  not  have 
)een  obtained  at  the  trial  by  the  exercise  of 
'easonable  diligence. — Garvey  v.  United  States 
lorse  &  Cattle  Show.  (City  Ct.  N.  Y.)  22  N.  Y. 
^.  929. 

Statutory  new  trial. 

11.  An  occupant  of  land,  originally  claiming 
mder  the  record  owner,  agreed  with  a  person 
vho  had  brought  ejectment  against  him,  where- 
)y  judgment  was  rendered  for  plaintiff,  and  the 
^remises  were  leased  to  the  occupant  for  five 
rears.  A  mortgagee  of  the  land,  also  claiming 
mder  the  record   owner,   foreclosed  his  mort- 


_  !,  and  obtained  a  sheriff's  deed  to  the  land, 
'n  refusal  of  the  occupant  to  surrender  posses- 
sion, the  mortgagee  brought  an  action,  and  ob- 
tained judgment  for  the  possession  of  the  prem- 
ises, and  then  learned  of  the  ejectment  suit, 
and  of  the  judgment  therein,  UeXd^  that  the- 
mortgagee  was  an  assignee  of  the  occupant  of 
the  premises,  within  the  meaning  of  Code  Civil 
Froc.  §  1526,  which  provides  that  in  ejectment, 
where  judgment  was  obtained  by  plaintiff  other- 
wise than  on  the  trial  of  an  issue  of  fact,  the 
court,  on  the  application  of  "defendant,  his  heir, 
devisee,  or  assignee,"  must  vacate  the  judg- 
ment and  grant  a  new  trial,  if  satisfied  that  jus- 
tice will  be  thereby  promoted.  Howell  v. 
V.  Leavitt,  90  N.  Y.  238.  followed.— Purdy  t. 
Bennett,  (Sup.)  22  N.  Y.  S.  817. 

Nominal  Damages. 

See  **  Dam  ages, "  2.  S. 

Nonsuit. 

See  **  Practice  in  Civil  Cases, "  2. 

Notes. 

See  "Negotiable  Instruments." 

Notice. 

Of  appeal,  see  "Appeal, "  6,  7. 

Of  lien,  see  "Mechanics'  Liens, »» 8,  4. 

Of  nonpayment,  see  ^* Negotiable  Instruments, "  13: 

NXnSANCE. 

IiVJunotion. 

Evidence  that  the  manner  in  which  de- 
fendant conducted  his  business  resulted  in  con- 
tinuous vibrations,  jarring,  and  noises  incon- 
venient to  plaintiffs,  located  in  another  part  of 
the  same  building,  and  to  their  customers,  and 
that  this  could  be  avoided  by  changing  the  loca- 
tion of  defendant's  dynamo  and  machinery  to 
other  portions  of  the  premises  held  by  him,  au- 
thorizes an  injunction  against  the  use  of  the 
machinery  in  such  manner  as  a  private  nui- 
sance, without  proof  of  damage  to  plaintiffs*,  or 
negligence  on  tne  part  of  defendant.— Pach  v» 
Geoffrey,  (Sup.)  22  N.  Y.  S.  275. 

Obstructions. 

Of  highway,  see  "Highways, "  2,  8. 

OFFICE  AND  OFFICEB. 

See,  also,  "Receivers. " 

OfiQcers  de  facto. 

1.  A  certificate  of  election  that  three  per- 
sons are  elected  to  an  office  which  has  but  one 
incumbent  does  not  confer  on  any  of  the  three 
color  of  title,  so  as  to  constitute  one  of  them, 
claiming  under  the  certificate,  either  an  officer 
de  jure  or  de  facto:  the  defect  in  his  title  being 
so  notorious,  and  his  right  to  the  office  being 
questioned  so  repeatedly,  that  persons  dealing 
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with  him  must  have  known  of  the  fact.— Mont- 
gomery V.  O'Dell,  (Sup.)  22  N.  Y.  S.  412. 

2.  Where  the  inspectors  of  election  fail  to 
issue  a  certificate  of  election,  one  who  has  re- 
ceived the  highest  number  of  legal  votes  cast 
has  sufficient  apparent  authority  or  color  of 
title  to  become  an  officer  de  facto.— Montgomery 
V.  O'Dell.  (Sup.)  22  N.  Y.  S.  412. 

Opinion  Evidence. 

See«*Evidence,"»-15. 


OBDEBS.  ' 

Construction. 

1.  An  accepted  order,  that  defendant  should 
pay  plaintiff  ^from  the  last  payment  to  be 
made**  on  a  contract  for  building  certain  houses, 
does  not  mean  that  plaintiff  must  take  the  risk 
whether  the  last  payment  under  the  contract 
should  ever  become  due,  but  that  defendant 
should  always  keep  enough  back  to  pay  plain- 
tiff's claim.— Beardsley  v.  Cook,  (Sup.)  22  N. 
Y.  S.  36. 

Conditional  acceptance. 

2.  Plaintiffs  furnished  materials  to  M.  to 
build  defendant's  houses.  M.  gave  plaintiffs 
two  orders  on  defendants  to  pay  to  plaintiff  mon- 
ey '*from  and  of  any  money  due  and  to  become 
due  me  under  my  contract  for  building.'*  One 
of  the  orders  defendant  indorsed,  "Accepted, 
payable  when  the  buildings  are  entirely  fin- 
ished," and  the  other,  "Accepted,  payable  as 
the  buildings  progress,  or  when  the  same  are 
completed.*'  Nothing  became  due  to  M.  there- 
after. Hdd,  that  defendant's  acceptance  of  the 
orders  was  conditioned  that  there  would  be 
money  in  his  hands  due  M.  on  the  building  con- 
tract, with  which  to  pay  them,  and  that  his 
liability  on  the  acceptances  extended  only  to 
such  moneys.— Lawrence  v.  Phipps,  (Sup.)  22  N. 
Y.  S.  10. 

3.  Where  defendant's  acceptance  of  certain 
orders  sued  on  was  conditional  on  there  being 
money  due  the  maker  of  the  orders,  it  is  error, 
in  an  action  on  such  accept<tnce,  to  exclude  evi- 
dence offered  by  defendant  to  show  that  nothing 
became  due  to  the  maker  after  the  latter  gave 
the  order  to  plaintiffs.— Lawrence  v.  Phipps, 
(Sup.)  22  N.  Y.  S.  IC. 

FABENT  AND  CHILD. 

Presumption  of  fraud  in  conveyance,  see  **  Fraud- 
ulent Conveyances, "  2. 

Compensation  for  services. 

1.  Where  persons  live  togothor  as  a  fainHy, 
and  bear  to  each  other  a  family  relation,  no 
promise  to  pay  for  »jervi<*os  rondered  by  oi^o 
to  the  other  will  be  implii'd;  and  no  action  will 
lie  unless  the  services  woro  rcnd.n-^d  at  the  re- 
quest of  the  person  receiving  them  under  a 
promise  to  pay  thorofor,  or  un«lor  such  circum- 
stances as  show  that  the  party  receiving  them 
expected  to  pay  and  ih»?  taber  to  receive  pay 
therefor,  or  that  Llo  st»rvii;e.s  were  rendered 
with  the  understanding  between  the  parties  that 


compensation  therefor  n-onlJ  h^  made  by  ^n. 
—Marion  v.  Faman,    Sup.)  22  N.  Y.  S.  l^l 

2.  A  promise  to  )>ay  for  Kerrict**  rend-frrl 
to  a  parent  by  an  adult  child,  who  bax  liMi 
away  from  home,  established  a  bnsiness,  and 
supported  himself,  and  then  retnms  on  the  r- 

?luost  of  the  parent,  will  be  more  readily  m- 
erred  than  where  the  child  has  continued  to 
live  with  the  parent  after  arriving  (t  age.  aioi 
has  never  had  any  other  home. — ^SiarioQ  t. 
Faman.  (Sup.)  22  N.  Y.  S.  046. 

8.  In  an  action  bv  an  adult  child  for  $«rr- 
ices  renderi»d  to  her  deceased  mother,  evidence 
that  plaintiff  had  left  home  and  engaged  in 
business;  that  the  mother,  who  ivnit  an  inv.<did, 
left  the  residence  of  one  of  her  other  cliUdreb 
with  the  express  intention  of  goini;  to  ««v 
whether  plaintiff  would  come  and  live  witji  het 
at  her  homestead  and  keep  liouse  fur  her:  &ad 
that  thereafter  plaintiff  gave  up  her  bu^uness, 
and  lived  with  her  mother  until  her  death,- 
warrants  the  submission  to  the  jury  of  tJie 
question  whether  or  not  plaintijf  retumeil  i- 
her  mother  and  commen^'od  housekeeping!  At 
her  request. — Marion  v.  Farnan,    iSup.)  22  >'. 

4.  In  an  action  by  an  adult  child  for  ser- 
ires  rendered  to  her  deceased  mother,  dedi- 
rations  by  the  motlier  showing  an  intention  :o 
compensate  plaintiff  for  such  fser vices  nt  b^: 
death,  followed  by  a  will,  subseiiiiently  n- 
voked,  devising  to  plaintiff  one  third  of  ti** 
property,  warrant  the  submission  to  the  jury  of 
the  question  whether  or  not  there  was  an  ori- 
derstandlng  between  the  pirties  thsit  pbintif 
should  be  compensated  for  her  serviceH  by  vi! 
or  otherwise.— Marion  v.  Faman,  (Sup.)  ti2  N. 
Y.  S.  946. 

Surrender   of  child    to    asylum — What 
constitutes. 

5.  A  woman  employed  in  an  orphan  atr- 
ium placed  her  child  in  the  asylum,  and  appit«-l 
a  portion  of  her  wages,  equivalent  to  one  dollur 
per  week,  to  the  child's  support.  Heid^  that  the 
child  was  not  absolutely'  surrendered  to  tb-* 
care  of  the  asylum,  withm  Liaws  1884.  c.  4>, 
§  5,  which  authorizes  certain  charitable  corpo- 
rations  to  bind  ont  indigent  children  whirl 
have  been  absolutely  surrendered  to  their  t^rs 
and  custody.— People  v.  Paschal,  (Sup.)  22  X. 
Y.  S.  881. 

Parol  Evidence. 

See  «*Evidenoe,"  19-21. 

FABTITIOir. 

Complaint. 

1.  In  a  complaint  in  partition,  an  tikis- 
tion  that  defendants  have  received  all  the  recta, 
issues,  and  profits  from  the  land,  and  have  n^- 
lected  and  refused  to  pay  plaintiff  his  shazv. 
is  not  an  allegation  that  they  claim  nnder  a 
title  hostile  to  plaintiff.— Balen  y.  JaoicelU. 
(Sup.)  22  N.  Y.  S.  IIKJ. 

2.  In  a  complaint  in  partition,  an  allegatJoa 
that  plaintiff  and  defendants  are  seised  anti 
possessed  of  land  is  a  sufficient  all^atioa  of 
possession  by  plaintiff. — Balen  T.  JacQaelin. 
(Sup.)  22  N.  V.  S.  193. 
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PABTNEBSHIP. 

prlation  by  surviving  partner,  see  **Elec- 
tloii'of  Kemedies. " 

>i88olation  and  accounting. 

1.  In  an  action  for  an  accounting  between 
artners  it  is  error  to  enter  a  money  judgment 
I  favor  of  one  partner  against  the  others  with- 
ut  determining  the  state  of  accounts  between 
tie  partners.— Williams  v.  Lindblom,  (Sup.)  22 
:.  Y.  S.  078. 

•2.  The  fact  that  defendant  did  not  aslc  to 
ave  the  accounts  l)etwcen  the  partners  stated 
5  immaterial,  since  he  had  a  right  to  assume 
hat  a  judgment  appropriate  to  the  action 
^ould  be  rendered.— Williams  v.  Lindblom, 
Sup.)  22  N.  Y.  S.  678. 

3.  A  partner,  who  has  assumed  payment 
f  the  firm  debts  on  its  dissolution,  is  liable 
3r  royalties  on  patented  articles  manufactured 
V  the  firm  under  a  license  from  the  patentee. 
-Denise  v.  Swett,  (Sup.)  22  N.  Y.  S.  950. 
ncoming  partner — Liability  for  debts  of 

old  firm. 

4.  Goods  consimed  for  sale  by  a  manu- 
acturer  to  one  W.,  doing  business  in  the 
a  me  of  W.  &  Co.,  were  by  him  converted  to 
is  own  use.  Afterwards  he  formed  a  limited 
•artnersliip  with  one  N.,  continuing  the  busi- 
less  in  the  old  firm  name,  and  sent  to  the  con- 
i;;nor  a  false  statement  of  accounts,  purport- 
nK  to  have  been  made  by  the  new  firm,  and 
eciting  that  it  had  received  the  goods,  of 
vhich  statement  N.  had  no  knowledge.  There 
vas  no  agreement  that  the  new  firm  should  be 
iable  for  the  debts  of  the  old  concern,  but  the 
njsiness  was  conducted  by  the  new  firm  as  it 
lad  been  by  the  old  one,  and  the  same  books 
vere  used.  Held,  that  the  new  firm  was  not 
In  hie  for  the  goods.— Newhall  v.  Wyatt,  (Sup.) 
!-J  X.  y.  S.  828;   In  re  Clark,  Id. 

5.  After  goods  consigned  to  a  firm  had 
>een  received  and  disposed  of,  a  new  firm  was 
ormed  under  the  same  name.  Acceptances 
or  such  goods  were  paid  after  the  formation  of 
he  new  firm.  Hdd,  that  testimony  of  the 
eller  of  the  bank  that  the  acceptances  were 
►aid  out  of  the  funds  of  the  new  firm  made  out 
L  prima  facie  case  of  that  fact. — Newhall  v. 
Yyatt,  (Sup.)  22  N.  Y.  S.  828;   In  re  Clark,  Id. 

«.  Where  a  new  partner  comes  into  a  firm, 
vbich  continues  business  under  the  old  firm 
lame,  in  order  to  charge  the  new  firm  with 
:oods  consigned  to  the  old  one,  the  burden  is 
>n  the  claimant  to  show  that  the  goods,  or 
iioney  representing  them,  came  into  the  hands 
►f  the  new  firm.— Newhall  v.  Wyatt,  (Sup.)  22 
S-.  Y.  S.  828;   In  re  Clark,  Id. 

Payment  of  old  firm's  debt  by  new 

firm. 

7.  Where,  after  goods  consigned  to  a  firm 
lad  been  received  and  disposed  of,  a  new  firm 
Aus  formed  under  the  same  name,  and  both 
he  old  and  the  new  firm  were  indebted  to  the 
:ronsignor,  and  funds  of  the  new  firm  were 
ivrougfully  used  to  pay  the  debt  of  the  old  one, 
the  amount  so  paid  may  be  set  off  against  the 
lebt  of  the  new  firm,  in  a  proceeding  for  its 
lissolution  and  a  distribution  of  its  assets.— 
Newhall  V.  W^yatt,  (Sup.>  22  N.  Y.  S.  828;  In 
re  Clark,  Id. 


PABTY  WALLS. 

Increase  of  height. 

1.  Plaintiff  and  defendant  entered  into  a 
written  agreement,  which,  after  reciting  that 
the  parties  were  the  respective  owners  of  ad- 
joining city  lots,  and  that  defendant  was  about 
to  erect  a  five-story  building  on  his  lot,  pro- 
vided that  defendant  might  ouild  one  half  of 
one  wall  of  such  building  on  plaintilTs  lot, 
plaintiff  to  pay  for  part  of  the  cost  of  such 
wall,  and  to  have  the  right  to  use  it  as  a  party 
wall.  The  agreement  contained  no  restriction 
as  to  the  height  of  defendant's  building.  Held, 
that  plaintiff  could  not  enjoin  defendant  from 
increasing  the  height  of  his  building  to  six 
stories,  provided  such  increase  could  be  made 
without  detriment  to  the  strength  of  the  wall 
or  to  the  property  of  plaintiff.— Mittnacht  v. 
Slevin,  (Sup.)  22  N.  Y.  S.  131. 

Bssuitine  injur^^. 

2.  An  adjoining  owner  of  a  party  wall 
has  a  right  to  increase  its  height,  but  in  doing 
so  is  liable  for  any  injury  to  the  adjoining 
building,  even  though  the  addition  is  being 
built  by  a  contractor,  and  the  damage  results 
from  a  windstorm  which  causes  the  wall  to 
fall.  Brooks  v.  Curtis,  50  N.  Y.  639,  followed. 
—Negus  V.  Becker,  (Sup.)  22  N.  Y.  S.  986. 

S.  The  fact  that  plaintiff  agreed  with  defend- 
ant, an  adjoining  owner,  to  build  a  party  wall  of 
sufficient  strength  to  support  a  three-story  brick 
building,  which  he  did,  does  not  affect  plaintiff's 
right  of  recovery  for  injuries  caused  by  the 
blowing  down  of  an  addition  made  to  the  height 
of  such  wall  by  defendant.— Negus  v.  Becker, 
(Sup.)  22  N.  Y.  S.  986. 

PATENTS  FOK  INVENTIONS. 

Bight  to  assign. 

1.  Plaintiffs  agreed  to  furnish  capital  for 
the  manufacture  and  sale  of  a  lock  which  de- 
fendant  had  patented.  The  profits  were  to  be 
divided.  In  case  plaintiffs  failed  to  perform, 
the  agreement  was  to  be  void.  Neither  party 
was  to  sell  or  transfer  its  interest  without  the 
consent  of  the  other.  The  lock  was  to  be  manu* 
factured  exclusively  by  plaintiffs.  Held  that,  so 
long  as  plaintiffs  continued  to  perform  their 
part  of  the  agreement,  they  had  the  exclusive 
right  to  manufacture,  and  any  assignment  ot 
the  patent,  therefore,  by  defendant,  was  in  vio- 
lation of  this  right.— Miller  v.  Jones,  (Sup.)  22 
N.  Y.  S.  86. 
Construction  of  license. 

S.  Plaintiff,  who  owned  a  patent  for  an  im- 
provement in  the  running  gear  of  wagons,  by 
a  contract  with  defendant,  who  owned  a  simi- 
lar patent,  and  was  a  manufacturer  of  wagons, 
gave  defendant  exclusive  authority  over  both 
patents,  with  full  power  to  grant  licenses  and 
sell  rights,  it  being  agreed  that  for  each  wagon 
manufactured  and  sold  by  defendant  he  was  to 

f>ay  plaintiff  a  certain  amount,  but  for  all 
icenses  and  rights  sold  plaintiff  was  to  receive 
one  fourth  of  the  sums  received.  Defendant 
had  never  sold  anything  but  completed  wagons, 
but  he  afterwards  commenced  to  make  and  sell 
the  running  gear  alone.  Helfh  that  this  was  an 
authorized  way  of  granting  licenses,  and  plain- 
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tiff,  for  each  gear  aold.  was  not  entitled  to  the 
amount  agreed  upon  for  wtLgpnn^  bat  only  to 
one  fourth  of  the  amount  received  for  the  gear, 
after  deducting  the  cost  of  manufacture  and  a 
reasonable  profit  on  the  material  and  labor. — 
Griffin  y.  Wiite,  (Sup.)  22  N.  Y.  S.  445. 

Hoyalties. 

8.  A.  licensee  for  the  manufacture  and  sale 
of  a  patented  article  cannot  question  the  valid- 
ity of  the  patent  as  a  defense  to  an  action  for 
realties.— t)enise  v.  Swett,  (Sup.)  22  N.  Y.  S. 

4.  A.  written  contract  authorizing  licensees 
to  manufacture  a  patented  article  for  one  year 
from  date,  on  payment  of  a  specified  royalty, 
gave  the  licensees  the  option  of  continuing  the 
contract  during  the  life  of  the  patent.  The 
contract  was  continued  for  a  number  of  years 
until  1886,  when  the  patentee  refused  its  fur- 
ther continuance  under  the  old  terms,  ndd, 
that  the  continuance  by  the  licensees  in  man- 
ufacturing machines  covered  by  the  patent, 
and  the  failure  of  rhe  patt>ntee  to  take  any 
steps  to  prevent  it,  operated  as  a  ccmlinuance 
of  the  original  contract,  not  with  standing  notice 
by  the  patentee  that  all  neffotiatious  for  a  fur- 
ther extension  of  the  contraot  were  at  an  end. 
— Denise  v.  Swett,  (Sup.)  22  N.  Y.  S.  950. 

6.  A.  written  contract  authorizing  licensees 
to  mannfactnre  a  patentee!  article  for  one  year 
from  date,  on  payment  of  a  specified  royally, 
gave  the  licensees  the  (»ption  of  continuing  the 
contract  during  the  lite  of  the  patent.  The 
contract  was  continued  for  a  number  of  years 
until  1886,  when  the  patentee  refused  its  fur- 
ther continuance  under  the  old  terms.  Bcid 
thatt  notwithstanding  such  refusal,  the  li- 
censees, who  continu»»d  to  inniiuf>i«:ture  articles 
substantially  similar  to  the  patented  article, 
could  not  repudiate  liability  for  the  royalties 
fixed  in  the  contract.— Denize  v.  Swett,  (Sup.) 
22  N.  Y.  S.  950. 

6.  A.  specification  nttnchod  to  a  patent  for 
an  improved  screw  barrel  press  claimed  as  the 
invention  the  fastening  of  the  follower  to  the 
end  of  the  screw,  but  swivcjling  it  in  place,  so 
that  it  can  turn  freely  in  either  direction.  Udd^ 
that  a  licensee  ■::ou1d  noc  ovade  paynir>ut  of 
royalties  by  a  claim  that  the  fastening  in  the 
patented  machine  was  by  means  of  a  pin 
through  the  end  of  the  scnnv,  >vhile  In  the  ma- 
chines manufactu.-'yl  by  hia  th'i  fMsr^Miing  was 
by  means  of  a  groove  at  the  end  of  a  fecTCw, 
and  a  washer  fitting  into  (he  gro*»vc,  siuce  the 
two  methoils  of  fastonint:  fire  cfjiiivaloiit. — 
Denise  v.  Swett.  (Sup.)  22  N'   Y.  S.  950 

7.  In  an  action  for  royalties  reserved  in  a 
license,  an  averment  m  the  nnswer  (hat  the 
machines  manufactured  by  defendant  do  "not 
infringe"  the  patent  does  not  raise  Jin  issue  of 
infringement,  so  as  to  deprive  the  state  court 
of  jurisdiction;  the  only  question  raised  by  such 
answer  being  one  of  comparison  between  the 
machines  manufactured  by  defendant  and  that 
described  in  the  patent,  not  for  the  purpose  of 
determining  whether  there  is  an  infringement, 
but  whether  defendant  has  manufactured  ma- 
chines described  in  the  contract  of  license.— De- 
nise V.  Swett,  (Sup.)  22  N.  Y.  S.  950. 

8.  [n  an  action  for  royalties  accruing  under 
a  license  to  manufacture  a  patented  article 
interest  will  not  be  allowed  the  patentee  on 


the  amount  reoovered  where  the  oompIaiLt 
does  not  ask  for  it,  and  the  patentee  has  made 
no  demand  for  payment  or  for  an  acoonnt  of 
sales  until  about  the  time  he  hron^t  sniL— 
Denise  v.  Swett,  (Sup.)  22  N.  Y.  &  960. 

PAYMENT. 

Of  loss,  see  ^'Insurance,"  4,  5. 

Of  mortgages,  see  **  Mortgages, "  2-4. 

Of  notes,  see  **  Negotiable  Instmmento,*  1^ 

Pleading. 

In  an  action  for  money  on  contract, 
when  the  comphiint  alleges  nonpayment,  a  mer* 
denial  raises  no  issne  as  to  the  fact  of  nonpsiT- 
ment.— Dry  Dock,  £.  B.  &  B.  R.  Co.  t.  Xorrb 
&  East  River  Ry.  Ck)..  (Com.  PI.  N.  Y.)  22  X. 
Y.  S.  556. 

Personal  Sepresentatives. 

See  ** Executors  and  Administrators." 

PliEADINa. 

Counterclaim,  see  "Set-Off  and   Counterclaim,' 

8,4. 
In  particular   actions,  see  "Libel  and  Slander.* 

8 ;  «  Partition ; "  "  Quieting  Title, "  2. 
Joinder  of  causes  of  action,  see  "Action, "  2. 
Payment,  see  "Payment." 
Service    of    complaint,    see   "Practice    in   Civil 

Cases, ''10. 
Time  of  filing,  see  "Practice  in  Civil  Cases, "  9. 

Pleading  evidence— Denial. 

1.  A  party  is  not  i-equire*!  to  admit  or  d-'iy 
evidence  set  out  in  a  pleiulinff.— Steiuway  r. 
Steinway,  (Sup.)  22  X.  Y.  S.  l>45. 

Complaint. 

2.  A  complaint  showing  that  plaintiff  pail 
and  advanced  to  defendant  a  certain  sum  of 
money  for  stock,  and  that  defendant,  as  p&n 
of  the  transaction,  gave  plaintiff  a  written 
agreement  to  make  good  that  amount  at  anr 
time  after  the  expiration  of  one  year  from  ili»' 
transfer  of  the  stock  and  receipt  by  him  of  ibo 
money,  states  a  cause  of  action,  whether  tb*- 
transaction  be  regarded  as  an  agreement  fir 
reconveyance  of  the  stock  on  request  after  ;« 
year,  or  a  loan  on  the  stock. — Rowley  v.  Swif', 
(Sup.)  22  N.  Y.  S.  35. 

8.  Where  a  complaint  alleges  that  plainti? 
entered  into  an  executory  contract  to  purcha— 
land  from  defendant,  in  reliance  on  the  latter? 
agreement  to  make  certain  alterations  on  Tl>> 
premises  at  a  cost  of  $1,000,  and  that  defen*:- 
ant  refused  to  comply  with  his  agreement  in 
this  respect,  the  presumption  on  demurrer  i* 
that  the  entire  contract  was  in  writing,  in  lie 
absence  of  any  allegation  to  the  contrarr  — 
Steinberg  v.  Tyler,  (City  Ct.  Brook.)  22  N.  \. 
S.  178. 

4.  Where  a  complaint  stating  a  cause  of 
action  for  a  money  demand  in  additi(»n  to  a 
cause  of  action  for  equitable  relief  is  demum- 
ble  as  to  the  latter,  and  no  judgment  is  aske^! 
on  the  former,  it  is  error  to  overrule  a  demnr- 
rer  on  the  ground  that  a  legal  cause  of  action 
is  presented,  since  there  could  be  no  judgment 
thereon  in  the  absence  of  a  demand  iherefor; 
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)de  Civil  Proc.  §  1207,  providing  that  **where 
ere  is  no  answer  the  judgment  shall  not  be 
ore  favorable  to  the  plaintiff  than  that  de- 
anded  in  the  complaint."— Oorriean  v.  Coney 
land  Jockey  Club,  (Super. '  N.  Y.)  22  N.  Y. 

894:. 

rivolous  demurrer. 

6.  A  complaint  alleged  that,  after  plain- 
1  had  filed  a  mechanic  s  lien  against  certain 
operty,  defendant  gave  an  undertaking  for 
le  discbarge  of  any  judgment  that  might  be 
ndered  against   the  property   in   proceedings 

enforce  the  lien;  that  tne  notice  of  lien  was 
mceled;  that  judgment  was  subsequently 
tndered  against  the  property,  in  plaintiff's 
Lvor,  for  $1,476.21}  and  that  no  part  thereof 
id  been  paid.  Hdd  that,  since  the  complaint 
tiled  to  state  the  amount  of  the  undertaking, 
le  i)eraon  to  whom  it  was  made,  the  court 
herein  the  judgment  was  obtained,  and  that 

was  duly  rendered,  a  demurrer  would  not  be 
rerruled  as  frivolous.— Hopper  v,  Erslev, 
Super.  N.  Y.)  22  N,  Y.  S.  1050. 

Liiswer. 

6.  The  denials  of  an  answer  should  not  be 
lerely  by  reference  to  certain  folios  of  the 
omplaint;  and  if,  in  such  case,  it  cannot  be 
ctermined  what  is  denied,  none  of  the  allega- 
ions  of  the  complaint  will  be  deemed  to  have 
een  controverted.  ^  Williams  v.  Lindblom, 
Sup.)  22  N.  Y.  S.  678. 

7.  An  order  allowing  defendant  to  file  a 
upplemental  answer  alleging  a  release  of  the 
aiise  of  action  after  issue  joined,  and  after  the 
ase  has  several  times  been  on  the  trial  calea- 
jir,  and  continued,  is  a  proper  exercise  of  dis- 
retion,  but  such  order  should  be  on  condition 
f  the  payment  of  costs  to  the  ilnte  of  the  order. 

Guliano  v.  Whitenack,  (Com.  PI.  N.  Y.)  22 
C.  Y.  S.  560. 

R.  In  an  action  on  a  note  against  the  payee 
nd  the  maker,  the  former  deposed  that  for 
alue  received  and  before  its  maturity  he  in- 
iorsed  and  transferred  the  note  in  suit  to  plain- 
iff;  that  it  was  not  made  for  accommodation, 
»ut  given  to  him  by  the  maker  in  payment  of 
Q  indebtedness  for  labor;  that  he  was  indebted 
0  plaintiff  for  material  supplied  him  in  doing 
ucn  work,  and  also  received  some  cash  at  the 
ime  of  indorsing  the  note.  No  reply  to  tne 
iffidavit  was  made  by  the  other  defendant. 
/fW,  that  an  answer  by  the  maker  denying  that 
>Iaintiff  was  the  owner,  and  averring  that  the 
)ayee  was  still  the  owner,  was  properly  stricken 
>ut  as  sham.— Brassington  v.  Kohrs,  (Com.  PI. 
V.  Y.)  22  N.  Y.  S.  761. 

—  Failure  to  deny  averments. 

9.  For  the  purpose  of  an  action  on  a  con- 
ract,  the  allegation  of  the  contract  in  the  com- 
plaint, not  controverted  by  the  answer,  is  to  be 
taken  as  true,  (Code  Civil  Proc.  §  522.)  and  the 
Ulegation  in  the  answer  of  a  different  contract 
lias  no  effect.— Marx  v.  Gross,  (Super.  N.  Y.) 
12  N.  Y.  S.  303. 

Bfotion  to  strike  out. 

10.  The  decision  on  a  motion  to  strike  out  a 
paragraph  of  the  answer  to  the  original  com- 
plaint, which  is  not  appealed  from,  but  remains 
in  force,  is  conclusive  of  a  motion  to  strike  out 
a  parigraph  of  the  answer  to  the  amended  com- 


t 


•laint,  raising  the  same  question.— Ptiaslee  j. 
"easlee.  (Super.  N.  Y.)  22  N.  Y.  S.  527. 

11.  Where  notice  of  a  motion  to  strike  out 
certain  allegations  of  a  complaint  is  not  served 
within  20  days  after  service  of  the  complaint, 
as  required  by  Gen.  Rule  Pr.  22,  retention  of 
the  notice  by  the  attorney  on  whom  it  was 
served  is  not  a  waiver  of  the  rule,  as  the  delay 
is  not  such  a  defect  or  irregularity,  within  Gen. 
Rule  Pr.  19,  as  could  have  been  remedied  if  the 
motion  papers  had  been  returned.— Gibson  v. 
Gibson,  (Sup.)  22  N.  Y.  S.  813. 

Motion    to    make    more    definite    and 
certain. 

12.  Where,  in  an  action  for  deceit,  a  state- 
ment of  the  character  of  the  deceit  practiced 
is  fully  set  forth,  together  with  allegations  that 
fraudulent  representations  were  made  with  the 
intent  to  deceive  plaintiff,  and  that  defendant 
"was  then  informed  and  knew  of  facts  and 
circumstances  sufficient  to  charge  him  with 
knowledge  of  the  falsity  thereof,"  the  latter  al- 
legation is  not  obscure,  and  a  motion  to  make 
it  more  definite  should  not  be  granted. — Ameri- 
can  Nat.   Bank  v.   Grace,  (Sup.)  22  N.  Y.   S. 

13.  Where,  in  an  action  for  relief  on  the 
ground  that  certain  accounts,  which  had  been 
stated  between  the  parties,  contained  mistakes,, 
or  false  and  fraudulent  items,  the  complaint 
shows  that  the  alleged  fraud  oonsisteil  in  a  mis- 
statement as  to  the  highest  market  price  of  cer- 
tain goods,  and  gives  the  items  of  the  account 
affected  by  such  misstatement,  it  is  proper  to 
refuse  to  compel  the  plaintiff  to  make  his  rorii- 
plaint  more  definite.— Stern  v.  Ladew,  (Sup.i  2lt 
N.  Y.  S.  116. 

14.  In  an  action  by  a  stockholder  against  :i 
corporation  and  an  individual  to  compel  the 
latter  to  pay  to  the  corporation  certain  protit.s 
arising  from  transactions  imiluding  a  sale  by 
him  to  the  corporation,  the  answer  alleged  Mint 
at  a  meeting  of  the  trust*ios,  at  whioli  plain:  iff 
was  present,  and  made  no  objection,  the  off^r 
of  the  individual  to  sell  to  the  corporation  was 
unanimously  accepted,  and  such  action  ratiii**! 
by  all  the  stockholJpr*?,  including  plaint i(T. 
ffeW,  that  a  reply  was  neceasai-y. — Stcinwoy  v. 
Stein  way,  (Sup.)  22  X.  Y.  S.  1)45. 

Verification — When  omitted. 

l.^  A  complaint  alleging  that  defendant 
imprisoned  plaintiff  in  jail  for  18  days,  against 
his  will  and  without  probable  cause,  fails  to 
show  the  commission  of  a  crime  or  mis<le- 
meanor  by  defendant,  and  he  is  not  excused 
from  verifying  his*  answer  by  Code  Civil  Proc. 
§  837,  providing  that  a  witness  need  not  give 
testimony  tending  to  criminate  himself,  nor 
by  Code  Civil  Proc.  S  523,  providing  that  the 
verification  of  a  pleading  may  be  omitted  when 
the  party  would  be  privileged  from  testifying 
as  a  witness  concerning  an  allegation  or  denial 
thereon,  unless  he  make  it  appear  that  there 
were  allegations  in  the  complaint  in  respect  to 
the  truth  of  which  he  could  not  be  interrogated 
as  a  witness.— Dehn  v.  Mandeville,  (Sup.'i  22 
N.  Y.  S.  984. 
Amendment. 

16.  A  judgment  in  plain tiff*8  favor,  in  an 
action  for  damages  caused  by  a  private  nui- 
sance, was  reversed  on  appeal  on  the  ground 
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That  the  title  to  the  injured  premises  was  in 
plaintiff's  wife,  and  that  there  was  no  al- 
legation or  proof  that  plaintiff  had  any  in- 
•terest  therein.  Held,  on  a  retrial  of  the  ac- 
tion, that  the  general  term  would  not  re- 
Terse  the  action  of  the  special  term  in  refus- 
ing plaintiff  leave  to  amend  so  as  to  allege  an 
agreement  between  himself  and  wife  giving 
bim  a  life  estate  in  the  premises,  in  the  ab- 
sence of  any  showing  excusing  the  failure  to 
insert  such  allegation  in  the  original  complaint. 
— Kavanagh  Y.lBarber,  (Sup.)  22  N.  Y.  S.  874. 

17.  It  is  within  the  discretion  of  the  court 
to  allow  an  answer  to  be  amended  after  the 
liearing  so  as  to  conform  to  the  proofs  by  deny- 
ing an  allegation  of  the  complaint  that  was  ad- 
mitted in  the  original  answer,  where  the  plain- 
tiff has  given  evidence  in  support  of  such  alle- 
gation both  in  his  affirmative  case  and  on  rebut- 
tal.-Oharlton  v.  ScoviUe,  (Sup.)  22  N.  Y.  S. 
«83. 

18.  Plaintiff  alleged  in  his  complaint  that  he 
had  performed  the  contract  sued  on.  After 
the  case  had  been  fully  tried  on  the  merits, 
the  referee  found  that  the  contract  had  not 
been  performed  within  the  time  limited,  but 
that  defendant  had  waived  strict  perfoimance. 
Held,  under  Code  Civil  Proc.  §  723,  which  pro- 
vides that  "the  court  may  upon  the  trial,  or 
at  any  other  stage  of  the  action,  before  or  after 
judgment,  in  furtherance  of  jusuce,  and  on 
Kuch  terms  as  it  deems  just,  amend  any  plead- 
ing," that  plaintiff  should  be  allowed  to  amend 
liis  complaint  on  payment  of  costs. — ^Biting  v. 
Dayton,  (Sup.)  22  N.  Y.  S.  154. 

Bill  of  particulars. 

19.  In  an  action  for  commissions  earned  by 
procuring  a  purchaser  for  bonds  which  defend- 
ant had  employed  plaintiffs  to  sell,  plaintiffs  will 
not  be  required  to  furnish  a  bill  of  particulars, 
iipecifying  the  name  of  the  purchaser,  and  how 
aud  when  plaintiffs  notified  defendant  that  b. 
purchaser  had  been  procured,  as  it  would  call 
for  a  disclosure  of  evidence  which  plaintiffs 
4ire  entitled  to  retain  until  the  trial.— Richmond 
V.  Woolfolk,  (Super.  N.  Y.)  22  N.  Y.  S.  1049. 

20.  In  an  action  for  money  had  and  received, 
-where  defendant  admits  receiving  the  money, 
but  alleges  he  had  paid  it  out  for  plaintiff's 
t}enefit,  his  answer  is  not  in  effect  a  general  de- 
nial, and  plaintiff  is  entitled  to  a  bill  of  partic- 
ulars.—Taiman  V.  Dorthy,  (Sup.)  22  N.  Y.  S. 
"888. 

2L.  In  an  action  for  an  accounting  and  for 
-damages  the  complaint  alleged  that  plaintiff's 
4issignors,  D.  &.  Co.,  who  were  Wall  street  bro- 
kers, and  owned  over  $3,(X)0,(XK)  of  the  bonds 
and  stock  of  the  B.  Teleg.aph  Co.,  obtained  a 
loan  of  $50,000  from  defendant  bank,  to  secure 
which  stocks  and  securities,  including  stock  of 
the  B.  Telegraph  Co.,  of  the  fair  market  value 
of  $63,000,  were  pledged:  that  defendant  bank 
-and  the  other  defendants  conspired  to  call  the 
loan,  and  made  a  forced  and  public  sale  of  the 
collateral,  thereby  causing  the  stocks  end  bonds 
to  be  sacrificed,  and  the  market  value  of  the 
securities  of  the  B.  Telegraph  Co.  to  be  im- 
paired, thus  destroying  the  credit  and  business 
•of  D.  &  Co.,  and  also  of  the  B.  Telegraph  Co., 
causing  a  total  loss  of  the  entire  capital  stock 
and  bonds  of  saii  '-company,  amounting  to 
^3,800,000,— and    asked   for   judgment   for   the 


difference  between  the  loan  and  the  valae  of  th» 
securities  pledged,  au<l  also  for  $4:,O0U,OUO  dam 
ages.  Hdd,  that  defendants  were  entitled  to  a 
bill  of  particulars  showing  the  alleged  iMsxrkr. 
value  at  the  time  of  the  sale  of  each  of  the  se- 
curities sold,  and  showing  tlie  nature  and  facts 
of  the  alleged  conspir.icy,  and  how  the  sale  of 
the  pledged  securities  caused  a  loss  to  plaictlf 
of  $4,000,000.— Potter  v.  United  States  >at 
Bank,  (Sup.)  22  N.  Y.  S.  453. 

23.  In  an  action  by  a  bank  against  its  cashrV 
for  money  alleged  to  have  converted,  defenda-t 
served  a  bill  of  particulars,   showinfr   that  be 
made  weekly  itayments  of  $10  each  to  one  H. 
for  his  salary,  and  disbursements  In  plaintifs 
business,  for  incidental  expenses;   and,  for  ei^' 
weeks  thereafter,  himself  received  $78  for  ti- 
same  purpose.    Defendant  made  affidavit,  whidi 
was  uncontradicted,  that  plaintiff  anthorized  hie: 
to   exx>end   $10  weekly    for  the   necessary  ex- 
penses of  the  bank;   that  he  paid  M.  no  fixea 
salary,   but    allowed    him    to  retain   what  re- 
mained of  the  $10  after  paying  incidental  ex- 
penses;  that,  after  M.  left,  defendant  paid  tb€' 
incidental  expenses,  and  retained   the  balanrv 
that  he  kept  no  acconnt  of  incidental  exp€a>-- 
and  was   unable  to  give  any  itemized    accoczi* 
thereof.    Held,  that  it  was  error  to  require  o! 
defendant  a  further  bill  of  particulars,  statias 
the  amounts  paid  for  salary  and  incidental  ex- 
penses, the  dates  of  payment,  and  of  what  tbf 
expenses  consisted. — ^United  Bldg.  &  Loan  Bcxi 
v.  Bartlett,  (City  Ct.  N.  Y.)  22  N.  Y.  S.  1T2. 

2S.  In  an  action  for  admeasurement  of  dn^- 
er,  a  bill  of  particulars,  stating  that  plaintiTs 
allegation  of  widowhood  is  founded  on  a  d.*- 
ceremonial  marriage  contracted  at  a  certak 
time  and  place,  and  in  the  presence  of  certain 
witnesses,  is  all  that  can  be  reqnired;  an^l  » 
motion  for  an  additional  bUl  giving  the  Un- 
known address  of  such  witnesses,  the  placps 
where  plaintiff  and  decedent  cohabited,  th«* 
persons  before  whom,  and  their  addresses,  aa-i 
the  time  and  places  where,  acts  were  perfonneO 
or  declarations  made  establishing  the  marria^. 
a  statement  of  any  acknowledgment  by  dcc^ 
dent  of  plaintiff  as  his  wife,  the  place  whert, 
time  when,  and  i>ersons  before  whom,  such  ac- 
knowledgment was  made,  and  the  hour  of  the 
day  when  the  marriage  was  contracted,— :< 
properly  refused,  as  railing  for  a  disdosirre  r,* 

RlaintifTs  evidence. — ^Halsted  v.  Halsted,  (Snp&. 
I  Y.)  22  N.  Y.  S.  384. 

Pleading  and  proof. 

24.  A  judgment  on  a  cause  of  action  not  al- 
leged in  the  complaint  is  erroneous,  though  tbe 
facts  litigated  and  determined  support  the  re- 
covra-y,  when  defendant  protests  against  the 
litigation  of  the  cause  of  action  not  pleaded  br 
objecting  to  the  evidence  offered  to  support  it. 
moving  to  dismiss  because  of  insufficient  eri- 
dence,  and  by  requesting  the  court  to  char?? 
that  the  jury  are  not  at  liberty  to  find  for 
plaintiff  on  any  cause  of  action  other  than  thf 
one  pleaded.—Mop'^ll  v.  Douglass,  (Com.  PL 
N.  Y.5  22  N.  Y.  S.  j56. 

25.  Plaintiff  sued  to  set  aside  a  deed  whick 
as  alleged,  he  had  never  intended  should  opcr- 
ate  as  a  grant.  Defendant,  after  denying  in 
his  answer  that  plaintiff  had  never  so  inteod- 
ed.  alleged  that  the  grant  had  been  dedired 
effectual,    and    an   absolute   gift,    by   plaintiff. 
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7<-7J,  that  the  gift  was  not  so  pleaded  as  an  in- 
lependent  defense  as  to  justify  the  reception 
>f  evidence  to  'sustain  it.— Donovan  v.  Wheeler, 
.Sup.)  22  N.  Y.  S.  54. 

120.  In  an  action  for  damages  caused  by  a 
jrivate  nuisance,  where  the  title  to  the  prem- 
ses  alleged  to  have  been  injured  is  in  plaintiff's 
(vife,  and  there  is  no  allegation  in  the  com- 
ilaint  of  any  title  or  interest  in  plaintiff,  an 
>Cfer  to  prove  an  agreement  between  plaintiff 
[Lod  his  wife,  under  which  he  was  to  occupy 
the  premises  as  a  home  for  himself  and  chil- 
iren  as  long  as  he  lived,  and  to  control  the 
same,  is  properly  refused.— Kavanagh  v.  Bar- 
ber, (Sup.)  22  N.  Y.  S.  874. 

27.  Under  a  complaint  alle^ng  a  contract 
for  the  manufacture  and  puttmg  in  place  of 
a  hot-water  tank,  proof  that  the  contract,  in 
addition,  required  tne  removal  of  an  old  tank, 
and  the  performance  of  the  work  within  a 
specified  time,  is  no  variance;  and  no  amend- 
ment is  necessary  where  there  is  no  claim  of 
surprise  at  the  trial.— Logan  v.  Berkshire 
Apartment  Ass'n,  (Com.  PL  N.  Y.)  22  N.  Y. 
S.   776. 

28.  In  an  action  for  extra  work,  a  bill  of  par- 
ticulars alleging  that  the  extra  work  was  not 
involved  in  a  former  action  between  the  same 
parties  on  a  special  contract  for  work  and 
material  is  an  amplification  of  the  complaint, 
and  must  be  read  in  connection  with  it,  and 
hence  evidence  is  admissible  under  the  plead- 
ings to  prove  the  fact  alleged  in  the  bill  of  par^ 
ticulars.— Scott  v.  Haines,  (City  Ct.  N.  Y.)  22 
N.  Y.  S.  711. 

29.  In  an  action  to  recover  for  13  lava  gas 
logs  and  other  fixtures  placed  in  defendant's 
hotel,  which  were  specified  in  a  bill  of  particu- 
lars as  having  been  placed  in  the  hotel  at  cer- 
tain dates  and  in  certain  rooms,  plaintiffs  may 
prove  the  placing  of  logs  in  those  rooms  at  oth- 
er dates  than  those  specified,  and,  on  defendant 
offering  evidence  that  there  were  no  logs  in 
those  rooms,  plaintiffs  may  recover  for  logs 
placed  in  other  rooms,  and  not  paid  for.— Jack- 
son V.  Reich,  (Com.  PI.  N.  Y.)  !&  N.  Y.  S.  366. 

SO.  In  an  action  by  consignors  against  S.  and 
B.  for  an  accounting  and  for  an  injunction  re- 
straining them  from  disposing  of  certain  ma- 
chinery used  by  them  in  conducting  plaintiffs 
business,  and  certain  goods  consigned  to  S.  and 
the  proceeds  thereof,  the  complaint  alleged  that 
S.  was  plaintiffs*  selling  agent;  that  B.  was 
formerly  such  agent,  and  subsequently  was  in 
some  manner  unknown  to  them  connected  with 
S.  in  the  business.  S.,  in  his  answer,  denied 
that  he  was  plaintiffs'  selling  agent,  admitted 
the  consigrnmcnt  of  the  goods,  and  set  up  a 
counterclaim  for  money  advanced  for  plaintiffs. 
He  conceded  that  plaintiffs  had  his  guaranty 
that  on  the  sale  of  the  goods  consigned  to  him 
they  should  receive  a  sum  equal  to  the  net  in- 
voice price  at  the  place  of  shipment.  Held  that, 
though  the  evidence  showed  that  the  original 
relation  between  B.  and  plaintiffs  continued, 
and  that  S.  was  not  strictly  the  latter's  selling 
agent,  there  was  not  such  variance  between  the 
pleading  and  proof  as  entitled  defendants  to  a 
dismissal  of  the  complaint.— Campbell  v.  Sloane, 
(Sup.)  22  N.  Y.  S.  81. 

81.  It  appeared  that  the  original  mode  of  do- 
ing business  consisted  in  B.'s  obtaining  orders 
for  plaintiffs'  manufactured  garments,  which  or- 


ders were  forwarded  by  S.  to  them,  and  by 
them  filled  by  consignments  to  S.,  by  whom  the 
goods  were  distributed;  that  later  defendants 
undertook  to  manufacture  the  garments  with 
machinery  they  had  procured,  out  of  piece  goods 
ordered  of  plaintiffs;  and  that  the  question 
whether  plaintiffs  had  authorized  such  manu- 
facture was  the  principal  question  litigated. 
Held,  that  a  judgment  for  plamtiffs  against  8. 
for  a  specific  sum  as  the  balance  due  them  for 
goods  consigned  was  not  erroneous  on  the 
ground  that  the  recovery  was  allowed  on  a  dif- 
ferent cause  of  action  than  the  one  pleaded.-^ 
Caimobell  v.  Sloane,  (Sup.)  22  N.  Y.  sT  81. 

f&.  In  an  action  against  a  number  of  de- 
fendants for  damages  caused  by  defendants 
making  and  carrying  out  an  agreement  to  the 
effect  that  they  would  not  sell  their  goods  to 
any  person  who  should  thereafter  buy  from  or 
sell  to  plaintiff,  plaintiff's  bill  of  particulars 
having  given  the  names  and  addresses  of  deal- 
ers in  plaintiff's  goods,  to  whom  notices  were 
sent  by  defendants  of  the  latter's  intention  to^ 
refuse  to  deal  with  them  in  case  they  traded 
with  plaintiff,  it  is  not  necessary  for  the  bill  to 
give  the  value  and  description  of  the  goods 
which  it  is  claimed  such  purchasers  refused  to^ 
purchase  in  conaequence  of  the  receipt  of  de- 
fendants' notice.— Dueber  Watch  Case  Manuf*^ 
Co.  V,  American  Waltham  Watch  Co.,  (Sup.) 
22  N.  Y.  S.  60.  *  y     y^ 

Waiver  of  objeotions. 

83,  Where  the  court  has,  on  petition,  allowed 
one  to  be  made  plaintiff  as  to  her  individual  in- 
terest, and  as  administratrix  of  the  former- 
plaintiff,  defendant,  not  having  appealed  or  de- 
manded a  supplementary  complaint,  cannot  on 
the  trial  object  that  plaintifTs  individual  inter- 
est could  not  be  properly  introduced  into  the 
case,  or  that  there  was  no  proof  of  her  interest, 
or  that  she  was  administratrix.  —  Milbank  v. 
Jones.  (Super.  N.  Y.)  22  N.  Y.  S.  525. 

FOWEBS. 

Execution  of,  see  ^^Deed,"  1. 

Testamentary. 

1.  A  general  power  of  sale  conferred  on 
executors,  at  the  end  of  a  will,  will  not  be  re- 
stricted to  the  property  passing  under  the  re- 
siduary clause  merely  because  the  clause  con- 
ferring the  power  of  sale  is  more  nearly  sit- 
uated to  the  residuary  clause  than  to  another 
clause,  devising  land  in  trust  to  the  executors. 
—Pollock  V.  Hooley,  (Sup.)  22  N.  Y.  S.  215. 

2.  One  who  has  attempted  to  convey  land 
under  an  order  of  court  which  is  a  mere  nullity 
may  afterwards  convey  it  to  the  grantee  by 
virtue  of  a  power  of  sale,  which,  through  ig- 
norance of  law,  he  did  not  know  he  possessed 
when  he  executed  the  first  instrument. — ^Pollock 
V.  Hooley,  (Sup.)  22  N.  Y.  S.  215. 

8.  The  fact  that  the  devise  to  the  residu- 
ary estate  is  direct  to  the  residuary  legatees, 
with  no  right  of  division  reserved  to  the  execu- 
tors, strengthens  the  presumption  that  the  pow- 
er of  sale  conferred  on  them  applies,  not  only 
to  the  residuary  estate,  but  also  to  property, 
the  title  to  which  is  vested  in  them  in  trust  for 
named  persons.~Pollock  ▼•  Hooley,  (Sup.)  22. 
N.  Y.  S.215. 
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4.  A  general  power  of  sale  conferred  hj 
will  on  persona  therein  named  as  execntora  is 
a  personal  trust  giyen  them  in  a  capacity  dis- 
tinctly different  from  their  duty  as  executors, 
and  therefore  their  right  to  convey  under  the 
power  of  sale  depends  on  the  will  itself,  and 
not  upon  the  issuance  of  letters  testamentary. 
—Pollock  y.  Hooley,  (Sup.)  22  N.  Y.  S.  21& 

5.  A  provision  in  a  will  that  property  was 
to  be  held  in  trust  for  such  children  or  their 
descendants,  and  in  such  proportions,  and  for 
such  estates  in  fee  or  for  a  life,  and  with  "such 
limitations  and  conditions*'  as  testator's  daugh- 
ter might  appoint,  did  not  show  an  intention  to 

.limit  the  period  during  which  the  vesting  of  the 
title  might  be  suspended  to  IJie  life  of  the  daugh- 
ter, but  allowed  the  daughter  to  appoint  to  any 
and  all  descendants  of  such  children,  whether 
in  being  at  the  time  of  her  death  or  not.— Hil- 
len  V.  Iselin,  (Sup.)  22  N.  Y.  S.  282. 

6.  Testator  declared  that  at  the  death  of  a 
daughter  there  should  be  held  in  trust  certain 
property  "for  such  child  or  children  of  my  said 
daughter,  or  his,  her,  or  their  descendant  or  de- 
scendants" as  the  daughter  should  by  will  ap- 
point. The  daughter,  in  pursuance  of  such 
power,  appointed  half  the  income  of  the  prop- 
erty to  be  paid  by  trustees  to  her  son,  and  the 
other  half  to  her  daughter,  during  their  respec- 
tive lives.  On  the  death  of  the  son  half  the 
principal  was  to  go  to  the  children  of  the  son 
living  at  the  son's  death.  Both  sou  and  daugh- 
ter were  in  being  at  the  death  of  the  original 
Testator,  the  grantor  of  the  power.  Hdd,  that 
there  was  no  violation  of  the  rule  in  regard  to 
perpetuities.— Hillen  v.  Iseliu,  (Sup.)  22  N.  Y. 
S.  282. 

7.  Testator  declared  that  at  the  death  of  a 
daughter  there  should  be  held  in  trust  certain 
property.  **for  such  child  or  children  of  my  said 
daughter,  or  his,  her,  or  their  descendant  or  de- 
scendants," as  the  daughter  should  by  will  ap- 
point. His  language,  in  case  of  the  daughter  s 
failure  to  appoint,  was  that,  if  the  daughter 
iihould  **leave  living  at  the  time  of  her  death 
any  child  or  children,  or  any  descendant  or  de- 
scendants of  anv  child  or  children  of  hers  who 
may  have  died  m  her  lifetime,"  then  the  prop- 
erty was  to  remam  in  trust  for  every  such 
child.  Held,  that  the  power  of  appointment 
was  not  limited  by  use  of  the  word  "descend- 
ants" to  those  whose  parents  were  dead,  but 
included  the  children  of  living  children  as  well. 
-Hillen  v.  Iselin,  (Sup.)  22  N.  Y.  S.  282. 

8.  Whether  the  daughter  had  the  right  to 
select  trustees  other  than  those  named  in  the 
original  will,  to  carry  out  the  power,  was  a 
matter  of  no  consequence,  as  a  iiower  will  al- 
ways be  executed,  so  far  as  warranted,  and 
anything  in  excess  merely  disregarded. — Hillen 
V.  Iselin,  (Sup.)  22  N.  Y.  S.  282. 

9.  The  daughter  was  not  obliged  to  appoint 
an  estate  to  every  child,  but  might  exclude  any 
she  chose,  or  appomt  a  limited  estate  to  one 
and  an  estate  in  fee  to  another,  the  same  as 
the  testator  might  have  done.— Hillen  v.  Iselin, 
(Sup.)  22  N.  Y.  S.  282. 

FBAOTIOE  IN  OlVIIi  OASES. 

8ee,  also,  ** Abatement  and  Revival;"  ** Appeal;" 
••Costs;"    ••Courts;"    ••Deposition;"    "Discov- 


ery; "  ''Evidence; " *•  Judgment ; "  "Jury ; ^  "Sew 
Trial;"  "Pleading;"  •* Reference ; »•  •*TriaI;» 
"Witness;"  ** Writs." 

Dismissal. 

t.  An  action  for  damages  to  land,  cauwd 
by  the  construction  of  an  elevated  railroad  in 
the  street  in  front  thereof,  should  be  diamiased. 
on  motion  of  defendant,  as  brought  without  au- 
thority, where  the  complaint  is  verified  by  s 
person  who  has  no  interest  in  the  controveisr. 
and  the  attorney  bringing  the  actioii  is  unablf 
to  produce  a  retainer,  and  is  unable  to  stat*- 
which  one  of  the  owners  authorised  him  :•> 
bring  the  action.— Lindheim  v.  Manhattan  Ry. 
Co.,  (Sup.)  22  N.  Y.  S.  685. 

Nonsuit. 

2.  In  an  action  on  a  note  made  to  plain- 
tiffs' order  and  indorsed  by  defendant  before  de- 
livery to  them,  the  complaint  alleged  that  *Jae 
note  was  delivered  so  indorsed  in  payment  fo- 
lumber  delivered  to  defendant.  The  only  evi- 
dence of  this  was  that  one  of  plaintiffs  testiSt^l 
that  he  told  defendant's  husband  that  he  wouJ-1 
supply  the  lumber  if  it  could  be  charged  to  «i»- 
fendant,  and  her  husband  said  she  agreed  to  it. 
He  also  testified,  **I  can't  swear  to  anythiaj 
about  bis  wife,  any  more  than  what  he  veil 
me."  Held,  that  defendant  was  entitled  to  a 
nonsuit.— Gates  v.  Williams,  (City  Ct.  N.  Y,)  i: 
N.  Y.  S.  925. 

Motions. 

8.  Where  a  plaintiff  who  Las  been  n«»i- 
suited  brings  a  second  suit  on  the  same  caa^* 
of  action,  and  a  motion  for  a  stay  till  payran:; 
of  the  costs  and  disbursements  of  the  fir^* 
suit  is  denied  because  the  first  suit  h-is  3  •- 
been  terminated  by  a  final  judgment,  the  sab- 
sequent  entry  of  such  judgment  justifies  s  rr 
newal  of  the  motion  without  leave  of  court - 
Noonan  v.  New  York,  L.  E.  &  W.  R.  (>.. 
(Sup.)  22  N.  Y.  S.  860. 

4.  The  right  to  move  to  strike  ont  part  p* 
an  answer  as  sham  is  unaffected  by  notices  >f 
trial  by  both  parties,  given  before  the  expin 
tion  of  the  time  within  which  such  motion  may 
be  made.— Brassington  v.  Rohrs,  (Com.  PI.  N 
Y.)  22  N.  Y.  S.  761. 

5.  It  is  no  objection  to  the  validity  of  .n 
judgment  on  the  pleadings  rendered  at  a  spe^b'. 
term  that,  in  the  notice  of  motion,  counsel  co: 
founded  the  judge's  chambers  and  the  sptxis 
term  for  hearing  nonenumerated  motions,  wb*-^  • 
the  judge  acting  at  chambers  also  holds  at  tb- 
same  time  and  place  a  special  term  for  such  n  o- 
tions. — Bates  v.  United  Life  Ins.  Ass'n,  (Sap.j 
22  N.  Y.  S.  G^. 

Short- cause  calendar. 

6.  The  trial  court  may  order  an  action  u 
be  taken  from  its  regular  place  on  the  calendar, 
and  placed  on  a  ^^short-cause"  calendar  for 
speedy  trial,  if  justice  so  requires. — McHugh  t. 
Astrophe,  (City  Ct.  N.  Y.)  22  N.  Y.  S.  79. 

7.  An  order  placing  a  cause  on  the  shor^- 
cnuse  calendar  should  not  be  granted  a  panr 
where  he  has  failed  to  pay  motion  costs  awai^i- 
ed  to  his  opponent  by  a  prior  general  tenn  (>f 
court;  (Ik>de  Civil  Proc  f  T79,  providing  dia:. 
where  costs  of  a  motion  directed  by  an  oritur 
are  not  paid,  all  proceedings  on  the  part  of  th^ 
party  required  to  pay  them  are  stayed  nntil  the 
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ayment  thereof.— McHujrh  t.  Astrophe,  (City 

t.  N.  y.)  22  N.  Y.  S.  79. 

tipolatlons. 

8.  A  stipulatioii  allowing  the  eyidence  in  a 
?rtain  case  to  be  read  "on  the  trial"  of  an- 
ther case  applies  to  any  trial  of  the  case, 
'hether  first  or  second,  so  long  as  neither  party 
;  relieved  from  the  obligation  by  an  amrma- 
ve  application  to  the  courts  and  notwithstand- 
ig  notice  by  one  of  the  parties  after  a  first 
'ial  that  the  party  will  no  longer  consider  itself 
ound.— Herbst  v.  Vacuum  Oil  Co.,  (Sup.)  22  N. 
.  S.  807. 

^iling  demurrer. 

9.  Though  both  parties  have  noticed  a  case 
9r  trial,  plaintiff,  within  the  time  allowed  by 
iw,  may  demur  to  the  answer.  20  N.  Y.  S. 
i'»9.  affirmed.— Brassington  v.  Rohrs,  (Com.  PI. 
^.  Y.)  22  N.  Y.  S,  761. 

lervice  of  complaint. 

10.  The  statutory  provision  allowing  judges 

0  enlarge  the  time  within  which  a  proceeding 

1  an  action  after  its  commencement  must  be 
one  does  not  authorize  an  order  allowing  a 
laintiff,  who  has  at  the  time  no  cause  of  action 
gainst  defendant,  to  postpone  indefinitely  the 
erviee  of  complaint  in  the  action  for  the  pur- 
ose  of  preventing  the  statute  of  limitations 
rom  running  against  some  cause  of  action 
rhich  might  thereafter  be  determined  to  oxist. 
)*Brien,  J.,  dissenting.— Mercantile  Nat.  Bank 
.  Corn  Exchange  Bank,  (Sup.)  22  N.  Y.  S.  643. 

?roduetloii  of  letter. 

11.  Where  it  does  not  appear  that  prejudice 
rill  result  from  the  production  of  a  letter  de- 
landed  by  the  adverse  party  for  inspection,  the 
ourt  will  order  its  production.— Tra vers  v.  Sat- 
erlee,  (Sup.)  22  N.  Y.  S.  118. 

Prescription. 

ee  '^Easements;"  ^^ Limitation  of  Actions.  ^ 

FBINCIPAL  ANB  AOEN?. 

ee,   also,  "Attorney  and  Client;"  "Factors  and 
Brokers;"  "Master  and  Servant." 

tatiflcation. 

A  person  contracted  to  sell  to  plaintiff 
ind  belonging  to  defendants,  as  their  agent. 
^wo  days  later,  when  the  purchaser  presented 
he  deed  for  signature,  defendants  repudiated 
be  agent's  authority,  and.  refused  ratification, 
'he  agent  meanwhile  had  disappeared,  and  no 
art  or  the  money  paid  to  him  by  plaintiff  was 
ver  paid  to  defendants.  Held,  that  defendants' 
ailiire  to  sooner  disavow  the  act  of  the  alleged 
f?ent  did  not  amojmt  to  a  ratification.— Mcln- 
osh  V.  Battel,  (Sup.)  22  N.  Y.  S.  805. 

PBINCIFAIi  AND  SUBBTY. 

tee,  also,  "Guaranty." 

Contribution  between  sureties. 

Where  judgment  is  rendered  against 
he  principal  in  an  indemnity  bond,  and  one 
f  his  sureties,  the  latter  may  introduce  the 
udgment,  in  an  action  for  contribution  against 


the  legatees  of  his  cosurety,  ^o  show  his  pay- 
ment of  the  judgment,  but  not  to  show  his 
prindpal's  liability  on  the  bond,  as  there  Is  no 
privity  between  cosuretie8.--Glark  T.  Noraian, 
(Sup.)  22  N.  Y.  S.  849. 

Probate. 

Of  wlUs,  see  "Wills, "  6-8. 

Process. 

See  "Writs." 

Production  of  Books  and  Papers. 

See  "Practice  In  Civil  Cases, "  11. 

Promissory  Notes. 

See  "Negotiable  Instruments. " 

Proof  of  Loss. 

See  "Insurance, "  3. 

Publication. 

Service  of  process  by,  see  "Writs, "  3. 

Public  Improvements. 

See  "Municipal  Corporations, "  11-16. 

Public  Policy. 

See  "Contracts,"!. 

Quarantine. 

See  "Health." 

QXTIETINGI'  TITLB. 

When  action  liea. 

1.  Testator  gave  all  his  property  to  hiH 
widow  **for  her  comfort  and  support,"  if  she 
shotild  "need  the  same,  during  her  natural  life." 
The  widow,  who  had  since  died,  mortgaged  the 
fee  to  defendant.  Plaintififs'  complaint  alleged 
that  the  mortgage  had  not  been  given  for  the 
widow's  comfort  and  support,  as  provided  in 
the  will,  or  for  any  valid  consideration;  that 
no  part  of  the  testator's  land  had  been  needetJ 
or  used  for  that  purpose,  but  had  descended  to 
plaintiffs;  and  that  defendant  refused  to  re- 
lease his  mortgage,  though  requested,  insisting 
on  it  as  a  valid  lien.  Held,  that  as  the  invalid- 
ity of  the  mortgage  would  not  necessarily  ap- 
pear in  foreclosure  proceedings,  and  evidenco 
aliunde  would  be  needed,  the  case  was  a  proper 
ono  for  removal  of  a  cloud.  —  Swarthout  v. 
Ranier,  (Sup.)  22  N.  Y.  S.  198. 

Pleading. 

2.  Where  the  complaint  alleges  that  plain- 
tiff is  the  owner  of  certain  land,  that  defendant 
claims  the  same  by  virtue  of  a  sale  thereof 
for  taxes,  and  that  such  taxes  were  mvalid  and 
the  sale  illegal,  it  sufficiently  shows  a  cause  of 
action  to  remove  a  cloud  from  title,  without 
showing  whether  the  land  is  in  the  possession 
of  either  party,  or  is  vacant.— Sanders  y.  Par- 
shall,  (Sup.)  22  N.  Y.  S.  20. 
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BAILBOAD  COMPANIES. 

See,  also,  ** Carriers; "  ** Eminent  Domain:"  "Horse 
and  Street  Railroads;"  *^ Master  and  Servant" 

Accidents  at  crossing. 

1.  On  the  part  of  defendant,  three  wit- 
nesses, all  in  its  service,  testified  affirmatively 
that  defendant's  engineer  rang  the  bell  on  ap- 
proaching the  crossing.  The  only  evidence  op- 
posed to  this  was  the  testimony  of  several  wit- 
nesses that  they  did  not  hear  the  bell,  and  it 
was  not  shown  that  their  attention  was  directed 
to  the  matter  at  the  time.  Held,  that  the  evi- 
dence did  not  justify  a  finding  that  the  bell  was 
not  rong.— Hoffman  v.  Fitchburgh  R.  Co.,  (Sup.) 
22  N.  Y.  S.  403. 

%  Defendant  raihroad  company's  engine 
was  propelled  through  a  city  street  after  dark, 
without  any  headlight,  or  without  ringing  a 
bell,  and  ran  over  plaintiff,  who  testified  that 
l)efore  crossing  the  track  he  looked  around,  but 
neither  saw  nor  heard  the  engine,  and  his  tes- 
timony was  corroborated  by  that  of  another 
witness,  who  crossed  at  the  same  time  with 
him.  It  also  appeared  that  there  was  no  train 
attached  to  the  engine,  and  that  it  was  light, 
and  comparatively  noiseless.  Hddf  that  a  ver- 
dict for  plaintiff  would  not  be  disturbed.— Don- 
ovan V.  liong  Island  R.  Co.,  (Sup.)  22  N.  Y. 
S.  62. 

^  3.  In  an  action  by  a  12  ^rear  old  boy  for  in* 
juries  caused  by  catching  ms  foot  in  an  open 
frog  at  the  intersection  of  defendant's  railroad 
track  with  the  sidewalk  of  a  street,  nlaintiff  tes- 
tified that  he  had  no  experience  witn  railroads, 
and  no  such  knowledge  of  switches  or  frogs  ab 
would  lead  him  to  believe  that  it  was  dangerous 
to  walk  over  them.  Hddj  that  it  could  not  be 
Kald,  as  a  matter  of  law,  that  there  was  no  ev- 
idence to  show  that  plaintiff  was  of  less  judg- 
ment or  discretion  tnan  an  adult. — Friess  v. 
New  York  Cent  &  H.  R.  R.  Co.,  (Sup.)  22  N. 
Y.  S.  104. 

4.  Plaintiff,  a  12  year  old  boy,  while  cross- 
ing defendant's  railroad  track  nt  its  inter- 
section with  a  sidewalk  of  a  street,  caught  his 
foot  in  an  open  frog,  and  was  run  over  by  de- 
fendant's engine.  Held,  that  the  question  as  to 
whether  defendant  was  negligent  in  maintaining 
an  open  frog  in  the  sidewalk  was  for  the  jury. 
Spencer  v.  Railroad  Co.,  (Sup.)  22  N.  Y.  S.  100, 
distinguished.— Friess  v.  New  York  Cent.  &  H. 
R.  R.  Co.,  (Sup.)  22  N.  Y.  S.  104. 

5.  Though  Laws  1850,  c.  140,  requiring  the 
whistle  to  be  sounded  and  the  bell  rung  when  a 
train  approaches  a  crossing,  has  been  repealed 
by  Laws  1880.  c.  503,  it  is  yet  the  duty  of  rail- 
road companies  to  cause  some  signal  to  be  given 
when  their  trains  approach  a  crossing.  Yande- 
water  v.  Railroad  Co.,  (N.  Y.  App.)^  32  N.  B. 
f>30,  followed.— Friess  v.  New  York  Cent.  &  H. 
R.  R.  Co..  (Sup.)  22  N.  Y.  S.  104. 

6.  In  an  action  to  recover  for  injuries  8us< 
tained  at  a  railroad  crossing,  evidence  that  no 
flaffman  was  stationed  at  the  crossing  is  admis- 
sible to  show  defendant's  negligence,  though  it 
was  under  no  legal  obligation  to  keep  a  flagman 
stationed  at  such  point,  in  that  such  fact  might 
be  proven  as  one  of  the  circumstances  under 
which  the  train  was  moved,  and  by  which  the 
degree  of  care  requisite  in  its  handling  and  nm- 
oing  ought  to  be  affected.    Houghkirk  v.  Cnnal 


Co.,  92  N.  Y.   219,  foUowed.— Friess  t.  S^ 
York  Cent.  &  H.  R.  R.  Co.,  (Sup.)  22  N.  t 
1(^. 

Contributory  negligence. 

7.  Plaintiff,  a  12  year  old  boy,  whUe  cr-:* 
ing  defendant's  railroad  track,  at  its  inta 
tion  with  a  sidewalk  of  a  street,  caught  his  f  { 
in  an^  open  frog.  There  was  evidence  ta 
plaintiff  was  not  familiar  with  the  croasin?.  i* 
with  the  operation  of  defendant's  train  at  s^ 
crossing;  that  he  was  unacquainted  with 
purpose  and  construction  of-  a  frog,  and  was 
aware  of  any  danger  to  be  apprehended  froin  . 
Hdd,  that  the  question  of  contributory  n-^1 

fence   was  properly   submitted   to   the  jarv  4 
'riess  V.  New  York  Cent.  &  H.    R.   IL    I'M 
(SupO  22  N.  Y.  S.  104. 

».  In  an  action  against  a  railroad  comr«jd 
to  recover  for  the  alleged  negligent  killinc  4 
plaintiff's  intestate,  it  appeared  that  decea«<^ 
while  driving  over  defendant's  track  at  a  hici 
way  crossing,  was  struck  by  an  engine  w>.  i 
was  running  at  the  rate  of  45  miles  per  b<jd 
No  signal  was  given  of  its  approach,  and  :^ 
view  of  the  track  was  so  obRtructed  by  tr-H 
that  deceased  could  not  see  it  until  his  koriJ 
was  almost  on  it.  He  then  tried  to  hold  in  -tj 
horse,  but  was  unable  to  do  so.  Persons  t^H 
were  near  at  the  time  of  the  accident  te^tir..^ 
that  they  did  not  hear  the  engine  until  it  ^:{ 
very  near  the  crossing.  Hdd,  that  such  f.i  H 
were  sufficient  to  support  a  finding  that  •.* 
ceased  was  free  from  contribntonr  negliceD  *: 
—Skinner  v.  Prospect  Park  &  (j.  L  R  Cc 
(Sup.)  22  N.  Y.  S.  30. 

Fires  set  by  locomotives. 

9.  A  railroad  company  should  exercise  £i 
great  a  degree  of  care  to  protect  the  p:!-: : 
against  damage  by  fire  as  it  exercises  in  far  : 
of  its  patrons.— Rabcock  v.  Fitchburg  R.  c*h 
(Sup.)  22  N.  Y.  S.  449.  , 

10.  In  an  action  against  a  railroad  compan.^ 
for  negligently  setting  fire  to  plaintiff's  bar. 
evidence  that  the  fire  started  on  the  roof  :f 
the  bam  towards  defendant's  track  betwe- 
12  and  1  o'clock  in  the  afternoon,  in  the  suli- 
mer  time,  shortly  after  defendant's  eugiiH' 
passed  up  the  road,  and  that  the  wind  wr.« 
blowing  from  the  direction  of  the  track,  is  suf- 
ficient to  show  that  the  fire  was  set  by  r.j- 
engine,  without  direct  preliminary  proof  ex- 
cluding the  probability  that  the  fire  origins*'*' 
from  some  other  source,  since  the  presump;  )•.«:. 
is  that  at  that  time  no  fire  or  light  would  N* 
used  in  the  bam,  and  that  a  fire  originating 
from  the  dropping  x>r  using  of  a  match  in  tb^ 
building  would  not  have  started  on  the  roof- 
Wheeler  v.  New  York  Cent.  &  H.  R.  R  Co. 
(Sup.)  22  N.  Y.  S.  5ei. 

11.  The  emission  of  one  large  spark  fror. 
defendant's  engine  three  days  after  the  fire  > 
not  sufficient  evidence  that  the  engine  was  o\' 
of  order  at  the  time  of  the  fire  to  warrant  the 
submission  of  the  question  to  the  jury.  sin't> 
there  was  ample  time  in  three  days  for  Fomf 
accident  to  have  happened  to  the  spark  ai^ 
rester.— Wheeler  v.  New  York  Cent.  &  H.  i^ 
R.  Co.,  (Sup.)  22  N.  Y.  S.  561. 

12.  Where  the  engine  is  sliown  to  have  ttf 
best-known  appliances  to  prevent  the  emissk>D 
of  sparks,  and  that  it  was  in  good  conditi<u 
before   the   fire,    and   when   examined  two  « 
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•e  days  afterwards,  the  court  will  not  pre- 
le  defendant  negligent  because  the  engine 
;  old,  and  imperfect  as  to  its  capacity  for 
^ratinfs:  steam. — ^^Vheeler  v.  New  York 
t.   &  H.  K.  R.  Co.,  (Sup.)  22  N,  Y.  S.  5(51. 

13.  In  an  action  for  burning  plaintiCrs  house 
the  emission  of  sparks  from  an  engine,  the 

that  defendant's  engines  had  before  fre- 
Qtly  emitted  showers  of  sparks  on  the  house, 
ig  it  on  several  occasions,  is  some  evidpiico 
leglifcence  on  the  part  of  defendant.— Flinn 
s^ew  York  Cent.  &  H.  R.  R.  Co.,  (Sup.)  22 
Y.  S.  473. 

14.  "When  plaintiff  identifies  the  engine  that 
s€m1  the  fire,  proof  that  large  cinders  were 
nd  on  the  track  and  on  plaintiffs  premises 
the  time  of  the  fire  does  not  show  tnat  the 
:ine  was  not  in  good  repair,  in  the  absence 

evidence  showing  that  the  cinders  came 
refrom,  or  that  it  is  of  similar  construction, 
te  of  repair,  or  management  to  those  shown 
have  emitted  the  cinders.— Wheeler  v.  New 
rk  Cent.  &  H.  R.  R.  Co.,  (Sup.)  22  N.  Y.  S. 

15.  (n  an  action  against  a  railroad  company 
burning  plaintiff's  barn  and  hotel,  it  ap- 
ired  that  the  barn  was  67  feet  from  the 
ck:  that  the  sparks  from  an  engine  drawing 
'reight  train  up  a  grade  while  a  strong  wind 
►w  towards  the  barn  set  it  on  fire.  Before 
uB  the  same  engine  had  thrown  out  live  coals, 
d  had  set  fires  along  the  track,  including 
e  on  the  roof  of  plaintiffs  hotel.  The  evi- 
nce showed  that  an  engine  on  an  up  grade 
lits  sparks  in  larger  quantities  than  at  other 
nes,  and  that  an  engineer  can  materially 
isen  the  flow  and  velocity  of  sparks  by  lessen-, 
g  the  amount  of  steam  used,  and  allowing 
e  train  to  be  partially  propelled  by  its  own 
omentum.  -ffrW,  that  the  evidence  establish- 
I  a  prima  facie  case  of  negligence  against  the 
tmpany.— Prace  v.  New  York,  L,  B.  &  W.  R, 
I).,  (Sup.)  22  N.  Y.  S.  958, 

—  Question  for  jury. 

16.  The  company  called  a  number  of  wit- 
Msses  to  show  that  the  engine  was  equipped 
1th  approved  spark  arresters,  and  that  the 
leshes  were  hardly  three  sixteenths  of  an  inch 
1  size,  and  the  company's  inspectors  testifie<l 
aat  immediately  before  and  after  the  fire  the 
etting  of  the  engine  in  question  was  in  perfect 
rder.  The  mechanical  engineer  of  the  compa- 
.y  testified  that  his  conclusion  from  his  ex- 
»erimcnts  was  that  the  sparks  pass  through 
he  netting  in  a  molten  state,  and,  before  they 
>ass  out  of  the  smokestack,  come  in  contact 
vith  each  other  and  adhere  together,  forming 
arge  cinders.  Held,  that  it  was  a  question  for 
he  jury  whether  the  fire  was  caused  by  the 
neprUgence  of  the  company. — I«>ace  v.  New 
V'nrk,  L.  E.  &  W.  R.  Co.,  (Sup.)  22  N.  Y.  S. 

m. 

17.  In  an  action  for  damages  for  burning  a 
building  by  sparks  from  defendant*H  locomo- 
tive, the  evidence  disclosed  that  other  engines 
than  defendant's  ran  over  the  samo  track,  near 
plaintiff's  building,  but  that  defendant's  engines 
were  often  stalled  in  front  of  the  buildiug, 
\vhen  large  sparks  were  thrown  on  it,  setting 
it  on  fire.  These  fires  continued  about  10  years, 
until  the  building  was  finally  burned.  There 
was  no  testimony  that  any  engines  other  than 
V.22N.Y.S.— 76 


defendant's  were  stalled  or  emitted  sparks,  and 
all  the  evidence  relating  to  the  emission  of 
sparks  pointed  to  defendant's  engines.  Hdd, 
that  it  was  for  the  jury  to  say  whether  defend- 
ant's engines  caused  the  injury  to  nlaintiff's 
building.— Flinn  v.  New  York  Cent.  &  H.  R.  R. 
Co.,  (Sup.)  22  N.  Y.  S.  473. 

18.  Where,  for  a  number  of  years,  plaintiff's 
house  was  repeatedly  fired  by  showers  of  sparks 
thrown  out  by  defendant's  freight  engines,  so 
as  to  endanger  buildings  other  than  plaintiff's, 
and,  four  years  before  the  burning  of  plaintiff's 
building,  defendant  adopted  an  improved  smoke- 
stack for  its  passenger  engines,  which  removed 
two  thirds  of  the  danger  from  sparks,  but  con- 
tinued to  use  the  old  smokestacks  on  its  freight 
engines,  it  was  for  the  jury  to  say  whether 
plaintiffs  injury  resulted  from  negligence  in 
using  the  old  smokestacks,  and  whether  they 
were  obviously  dangerous.  Steinweg  v.  Rail- 
road Co.,  43  N.  Y.  123:  Lafflin  v.  Railroad  Co. 
12  N.  E.  599,  106  N.  Y.  136;  Burke  v.  Wither- 
bee,  98  N.  Y.  562,— distinguished.— Flinn  v 
New  York  Cent.  &  H.  R.  R.  Co.,  (Sup.)  22  N 
Y.  S.  473. 

10.  In  such  case  plaintiff  could  not  recover 
for  damages  to  his  house,  caused  by  defendant^! 
failure  to  adopt  the  new  smokestack,  which  oc- 
curred prior  to  the  time  the  new  smokestack 
was  placed  on  the  passenger  engines. — Flinn 
V.  New  York  Cent.  &  H.  R.  R.  Co.,  (Sup.)  22 
N.  Y.  S.  473. 

KAFE« 

liVidenoe. 

1.  To  establish  the  crime  "of  an  attempt 
to  commit  rape,"  it  is  not  essential  that  the  tes- 
timony of  the  female  on  whom  the  alleged  at- 
tempt was  made  be  corroborate<l  by  other  evi- 
dence.—People  V.  Kirwan,  (Sup.)  22  N.  Y.  S. 
160. 

2.  In  a  trial  for  an  attempt  to  commit  rape 
the  prosecuting  witness  testified  that  defendant 
called  at  her  house  to  consult  her  about  the  sale 
of  certain  land,  and,  on  being  taken  into  the 

garlor,  upstairs,  he  closed  the  door,  seized  her 
y  the  hands,  shoved  her  against  the  wall,  put 
his  body  against  her,  and  unbuttoned  his  trou- 
sers; that  a  violent  struggle  occurred;  that  she 
finally  broke  loose  from  him,  and  took  refuge  in 
her  bedroom.  In  a  prior  trial  she  testified  that, 
prior  to  the  date  of  the  alleged  assault,  he  had 
called  at  her  house,  and  had  then  made  indecent 
advances.  During  the  time  of  the  alleged  as- 
sault, which  occurred  near  the  middle  of  the 
day,  she  made  no  outcry,  and  no  steps  were 
taken  to  punish  defendant  till  nearly  a  month 
later.  Complainant  also  testified  that  she  sus- 
tained no  physical  or  mental  injury  as  a  result 
of  the  alleged  assault.  Witnesses  for  defendant 
testified  that  he  had  previously  borne  a  good 
character.  Held,  that  the  evidence  did  not  war- 
rant a  conviction  of  an  attempt  to  commit  rape, 
and  that,  at  most,  he  could  onl;r  be  convicted  of 
indecent  assault.— People  v.  ^rwan,  (Sup.)  22 
N.  Y.  S.  360. 
Instmotions. 

a  An  instruction  that  if  defendant,  in  maJc- 
ing  the  assault,  did  not  intend  to  have  sexual 
intercourse  with  the  prosecutrix,  he  would  be 
guilty  only  of  an  indecent  assault,  is  erroneous, 
in  that,  even  if  defendant  intended  co  Have  sex- 
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oal  Intercourse  with  her,  he  would  not  haye 
been  guilty  of  an  attempt  to  commit  rape,  un- 
less he  intended  to  have  sexual  intercourse  with 
her  "against  her  will/'— People  ▼.  Kirwan, 
(Sup.)  22  N.  Y.  S.  160. 

Beal-Estate  Ag^ents. 

See  ** Factors  and  Brokers. " 

BECEIVEItS. 

A.ppointment. 

1.  CodQt  §  713,  subd.  1,  providee  that  a  re- 
ceiver may  be  appointed  before  final  judgment 
on  the  application  of  a  party  who  has  es- 
tablished an  apparent  right  to  or  interest  in 
the  property,  where  it  is  in  the  possession  of  an 
adverse  party,  and  there  is  danger  that  it  will 
be  lost  or  materially  injured.  Subdivision  2 
provides  that  a  receiver  may  be  appointed^  "by 
or  after  the  final  judgment,  to  carry  the  judg- 
ment into  effect,  or  to  dispose  of  the  pi-operty 
according  to  its  direction.'*^  Held,  that  the  ap- 
pointment of  a  receiver  by  final  -judgment  super- 
sedes the  action  of  the  same  court  in  appointing 
a  receiver  in  the  same  action  before  judgment, 
and  the  receiver  last  appointed  is  entitled  to  the 
possession,  and  to  make  disposition,  of  the  prop- 
erty.—Glines  V.  Bingham  ton  Trust  Co.,  (Sup.) 
22  N.  Y.  S.  1023, 

Permanent  and  temporary. 

2.  An  injunction  restraining  a  receiver,  ap- 
pointed by  a  final  judgment,  from  interfering 
with  a  temporary  receiver,  appointed  before 
judgment,  in  the  same  action,  is  erroneous. — 
Olines  v.  Binghamton  Trust  Go,,  (Sup.)  22  N. 
Y.  S.  1023. 

ILBCEIVINa  STOIiEN  GOODS. 

:Evidence. 

On  a  trial  for  receiving  stolen  goods  it 
was  proved  that  boxes  of  cigars  were  stolen 
from  a  store  at  night;  that  at  1  o'clock  that 
night  defendant  was  seen  near  the  store,  having 
a  bag  containing  boxes,  which  a  witness  who 
felt  them,  but  did  not  see  them,  thought  were 
boxes  of  cigars;  and  that  defendant  asked  the 
witness  not  to  tell  the  police,  and  afterwards 
made  false  statements  as  to  his  whereabouts 
•  on  the  night  in  question.  Hdd,  that  the  evi- 
dence was  sufficient  to  convict  defendant  of  re- 
ceiving the  cigars  stolen  from  the  store.  Van 
Brunt,  P.  J.,  dissenting.— People  v.  Connor, 
v(Sup.)  22  N.  Y.  S.  669. 


See''BaU.» 


Kecognizance. 


Beconvention. 

See  **  Set-Off  and  CouDtcrclaim. " 

Becords. 

On  appeal,  see  **  Appeal,  ^  10-15. 

Bedemption. 

From  tax  sale,  see  ^Taxation,  **  8,  0. 


BEFEBENCE. 


When  granted. 

1.  In  an  action  for  goods  sold  and  dtfr.  I 
ered,  where  plaintiff,  on  the  answer,  may  k 
bound  to  prove  each  item  of  his  account,  o  --  ' 
sisting  of  23  items^  and  he  does  not  stip(L&:« 
on  defendant's  motion  for  a  reference,  to  <'i 
draw  his  claim  on  a  quantum  meruit,  and  :-.- 
solely  on  his  allegation  of  a  promise  by  def«.: 
ant  to  pay,  so  that  no  proof  of  the  items  r^ 
be  necessary,  an  order  of  reference  is  propei.- 
S^ence  v.  Simis,  (pitv  Ct.  Brook.)  22  N.  Y.  5 

2.  Where,  on  an  accounting,  the  value  a;    I 
title  of  certain  property  held  by  plaintiff  cana  t 
be  determined  from  the  evidence,  a  new  rr. 
must  be  ordered  before  a  new  referee.— Cam-- 
bell  V.  Sloane,  (Sup.)  22  N.  Y.  &  SL 

Appointment. 

3.  Where  a  person  whose  claim  ninhit  i: 
estate  has  been  rejected  by  the  administr:i:>r 
serves  a  written  offer  to  refer  the  claim,  ac^ 
the  administrator  consents,  and  they  tt^m^  f2 
a  referee,  who  is  approved  by  the  court,  as  ri*- 
vided  by  4  Rev.  St.  (8rh  Ed.i  pp.  25^11,  2>r 
I  36,  he  waives  his  right  to  a  jury  trial:  tV. 
where  the  referee's  report  is  sot  aside,  the  ref- 
eree discharged,  and  a  new  trial  granted,  tb* 
court  may,  over  his  objection,  appoint  a  q<-v 
referee,  as  provided  in  section  37.  Mastea  t. 
Budington,  i8  Hun,  105,  followed.— Adams  t. 
Brady,  (Sup.)  22  N.  Y.  S.  466. 

Amount  of  allowance. 

4.  A  referee  appointed  to  determine  tV 
validity  of  a  claim  presented  against  a  partner 
ship,  in  a  proceeding  for  its  dissolution,  f^nnr. 
allow  a  greater  sum  than  is  specified  in  tb* 
claim,  though  the  evidence  shows  that  tbi 
claimant  is  entitled  to  a  greater  amount.— Nev- 
hall  V.  Wyatt,  (Sup.)  22  N.  Y.  S.  828;  In  » 
Clark,  Id. 

Setting  as'de  report. 

5.  Where  the  report  of  a  referee  on  a  daiia 
against  an  estate  was  set  aside  on  the  gP^tL-!! 
that  it  did  not  **contain  the  facts  found  by  Tb? 
referee  at  the  request  of  plaintiff,"  and  ws* 
sent  back  "to  have  him  incorporate  in  his  df^ 
clsion  nil  the  facts  found  by  him,'*  a  second  r^ 
port,  containing  new  findings,  which  he  had  c***: 
found  at  request  of  plaintiff,  must  be  set  a>i-V. 
—Shea  V.  Cornish,  (Sup.)  22  N.  Y.  S.  16S,  29 
Abb.  N.  C.  289. 

6.  Such  case  will  not  be  sent  to  a  new  pp'- 
eree,  but  the  report  will  be  sent  back  to  tk'- 
same  referee,  with  instructions  to  strike  out 
the  new  findings  and  insert  the  finding  ma-e 
at  plaintiff's  request  before  the  original  rpi''' 
was  made.— Shea  v.  Cornish,  (Sup.)  22  N.  Y. 
S.  168,  29  Abb.  N.  O.  289. 

Beview. 

7.  In  review  of  a  judgment  rendered  on  a 
referee's  report,  the  conclusions  of  law  in  the 
report  may.  in  support*  of  the  judgment  be 
treated  as  findings  of  fact.— Thomas  t.  Fuller, 
(Sup.)  22  N.  Y.  S.  882. 

8.  On  appeal  from  an  order  confirming  the 
report  of  a  referee  appointed  to  determine  the 
validity  of  a  claim  presented  against  a  part- 
nership, in  a  proceeding  for  its  dissolution,  tht 


Digitized  by 


Google 


INDEX. 


1203 


[iioiint  of  the  allowance  canuot  be  increased, 
lou^h  on  the  andisputed  evidence  such  in- 
•oase  %vould  be  proper. — Newhall  v.  Wyatt, 
5up.)  22  N.  Y.  S.  828;    In  re  Clark,  Id. 


BEFOBMATOBIES. 

lommoii  prostitutes. 

t.  Liaws  1881.  c.  187,  as  amended  by  Laws 
887,  c.  17,  establishing  the  house  of  refuge 
JT  women,  and  providing  for  the  commitment 
t&ereto  of  '*all  females  between  the  ages  of  15 
nd  30  years  who  have  been  convicted  of  petit 
irceny,  habitual  drunkenness,  of  being  com- 
Qon  prostitutes,  frequenters  of  disorderly 
Ktuses,  or  houses  of  prostitution/'  for  a  term 
•f  not  more  than  5  yeai^s,  unless  sooner  dis- 
harged  therefrom  by  the  board  of  managcrn, 
s  an  independent  act,  and  is  not  to  be  ccn- 
itrued  in  conjunction  with  the  Penal  Code  and 
.^ode  of  Criminal  Procedure;  and  therefore  a 
ustice  may  convict  and  sentence  such  a  female 
limply  as  "a  common  prostitute,"  though  no 
men  crime  is  specified  m  the  Codes,  the  only 
!lass  of  prostitutes  mentioned  being  (Ck)de 
>im.  Proc.  §  887)  "a  common  prostitute,  who 
las  no  lawful  employment  whereby  to  mamtain 
lerself."— People  v.  Coon,  (Sup.)  22  N.  Y.  S. 
$65. 

2.  The  fact  that  the  record  of  conviction  of 
&  female,  of  being  a  common  prostitute,  and 
the  commitment  to  the  House  of  Refuge,  recite 
that  she  was  convicted  of  being  a  common  pros- 
titute, **and  associating  with  disreputable  peo- 
ple," does  not  render  her  commitment  and  de- 
tention unlawful,  as  the  words  quoted  may  be 
rejected  as  surplusage.— People  v.  Coon,  (Sup.) 
22  N.  Y.  S.  865. 

3.  The  fact  that  the  act  does  not  in  terms 
enumerate  the  acts  which  shall  constitute  a  fe- 
male *'a  common  prostitute"  is  immaterial,  as 
the  term  is  so  well  understood,  in  a  legal  sense. 
That  a  definition  is  unnecessary.  —  People  v. 
C<K>n,  (Sup.)  22  N.  Y.  S.  865. 

Bemainder-Man. 

See«Estate8.'» 

Bemedies,  Election  o£ 

See  "Election  of  Remedies. " 

Remote  and  Proximate  OauBe. 

See'*iiegligeDce,"2. 

BEFLEVIN. 

Evidence. 

Under  Code  Civil  Proc.  §  1726,  which 
requires  the  jury,  in  replevin,  where  the  verdict 
is  for  plaintiff,  and  the  property  is  in  defend- 
uit*8  possession,  to  assess  the  value  of  the 
property  at  the  date  of  the  trial,  evillence  that 
defendant  paid  a  mortgage  on  the  property 
i^ter  the  commencement  of  the  action  is  not 
admi88ible.—Devlin  v.  Kosel,  (City  Ct.  Brook.) 
22  N.  Y.  S.  361. 


BescifiNaion. 

Of  contracts,  see  **  Contracts, "  8. 
Of  sale,  see  *«Sale, "  12, 18. 

Besidence. 

See**  Domicile." 

Bes  Judicata. 

See  **Judgment,"8-ll. 

Beview. 

On  appeal,  see  **  Appeal, "  16-44. 

Bevival. 

See  "Abatement  and  RevivaL  " 

Beads. 

See**  Highways." 

Boyalty. 

See  "Patents  for  Inventions,  '*  8-8, 

SAIiB. 

See,  also,  ** Vendor  and  Purchaser." 

Delivery  and  acceptance,  see  **  Frauds,  Btatat* 
of,  "2. 

For  taxes,  see  **  Taxation, "  6,  7. 

Of  decedent's  land,  see  **  Executors  and  Adminis- 
trators,"  82,  88. 

Acceptance. 

1.  Retention  and  use  of  an  article  after 
discovery  of  alleged  defects  constitute  an  ac- 
ceptance, rendering  the  purchaser  liable  for 
the  price,  and  an  alteration  made  in  the  ma- 
chine at  the  purchaser's  expense  does  not  re- 
lieve it  from  such  liabili^.—Logan  v.  Berk- 
shire Apartment  Ass'n,  (Com.  PI.  N.  Y.)  22 
N.  Y.  S.  776. 

2.  The  failure  to  return  an  article  pur- 
chased, after  discovery  of  alleged  defects,  can- 
not be  excused  under  the  claim  that  it  is  a 
fixture  attached  to  the  purchaser's  building, 
where  it  appears  that  there  is  nothing  to  pre- 
vent its  removal,  if  unsatisfactory.— Logan  v. 
Berkshire  Apartment  Ass'u,  (Com.  PI.  N.  Y.) 
22  N.  Y.  S.  776. 

3.  Where  goods  are  delivered  to  the  buy- 
er's agent,  and  reported  by  him  to  the  buyer 
as  not  being  of  the  quality  ordered,  and  the 
buyer,  without  complaint  or  notice  to  the  sell- 
er, directs  the  agent  to  sell  the  same,  which 
he  does,  there  is  such  an  acceptance  of  the 
goods  as  will  preclude  his  recovering  damages 
for  their  failure  to  comply  with  the  contract 
of  salc—Carr  v.  Sullivan,  (Sup.)  22  N.  Y.  S. 
972. 

Caveat  emptor. 

4.  Plaintiff,  who  was  neither  the  manufac- 
turer nor  producer  of  certain  lumber,  sold  the 
same  to  defendant,  who  examined  it  in  the  piles 
before  the  sale  by  removing  and  personally  in- 
specting a  portion,  and  the  whole  bulk  was  at 


Digitized  by 


Google 


1204 


WDEX. 


the  same  time  open  to  his  examination.  Hdd, 
in  the  absence  of  any  fraud  or  concealment 
on  the  part  of  plaintiff,  that  the  sale  was 
made  on  inspection  of  the  lumber  in  bullc,  and 
not  by  sample,  and  the  rule  of  caveat  emptor 
applied.— Eaton  v.  Waldron,  (Sup.)  22  N.  Y.  S. 

Action  for  price. 

5.  Defendant  aio'eed  to  buy  from  plaintiff 
$5,000  county  bonds  and  15,000  county  war- 
rants at  85  per  cent.  The  bonds  were  slupped 
to  defendant,  who,  finding  them  different  from 
what  he  expected,  offered  to  take  them  at  a 
less  price,  which  offer  plaintiff  accepted,  but  de- 
fendant paid  only  part  of  the  amount  due  at  the 
reduced  price,  tleld^  that  the  contracts  for  the 
sale  of  the  bonds  and  of  the  warrants  were  so 
severed  by  these  transactions  that  plaintiff's 
failure  to  deliver  the  warrants  did  not  relieve 
defendant  from  his  obligation  to  pav  the  bal- 
ance due  on  the  bonds.— Ming  v.  Corbin,  (Sup.) 
22  N.  y.  S.  647. 

6.  Plaintiff,  being  the  owner  of  a  half  in- 
terest in  certain  chattels,  allowed  his  co-owner 
to  sell  them  to  defendant,  but  notified  defend- 
ant that  iu  owned  a  half  interest,  and  that 
payment  should  be  made  only  to  him,  where- 
upon defendant  promised  to  protect  his  interest. 
Plaintiff's  co-owner  afterwards  made  some  ad- 
vances for  plaintiff,  amounting  to  'es.s  than 
plaintiff^s  share  of  the  price  of  the  chattels,  and 
defendant  paid  the  co-owner  the  entire  amount 
due  on  the  sale.  Held^  that  such  payment  did 
not  constitute  a  defense  to  a  suit  by  plaintiff 
for  his  share  of  the  price,  since  he  was  entitled, 
at  least,  to  the  difference  between  the  ad- 
vances and  his  half  of  the  nrice. — Bouck  v, 
Wolston,  (Sup.)  22  N.  Y.  S.  439. 

7.  In  an  action  for  the  [irice  of  a  hot- 
water  tank  manufactured  and  put  in  place 
by  plaintiff  for  defendant,  an  allegation  that  de- 
fendant received  and  retained  the  tank  dis- 
penses with  an  allegation  of  performance  with- 
in the  time  fixed  by  the  contract,  or  within  a 
reasonable  time,  since  acceptance  is  a  waiver 
of  any  unperformed  condition. — Logan  v.  Berk- 
shire Apartment  Ass'n,  (Com.  Pi.  N.  Y.)  22 
N.  Y.  S.  776. 

8.  In  an  action  by  an  undertaker  for  funer- 
al expenses,  the  value  of  the  articles  furnished 
must  be  measured  by  the  market  price  between 
plaintiff  and  his  customers,  as  regulated  by 
competition  and  the  law  of  supply  and  demand, 
and  not  by  the  wholesale  price  between  the 
manufacturer  and  plaintiu. — Kittle  v.  Hunt- 
ley, (Sup.)  22  N.  Y.  S.  519. 

\K  A  purchaser  of  goods  under  an  executory 
contract  of  sale  without  warranty  is  liable  for 
the  full  price  if  he  receives  and  sells  the  goods 
after  having  an  opportunity  to  examine  them, 
even  though  they  are  not  merchantable.— Rich- 
ardson V.  Levi,  (Sup.)  22  N.  Y.  S.  352. 

10.  In  an  action  for  the  price  of  a  hot-water 
tank  manufactured  and  put  in  place  by  plain- 
tiff for  defendant,  statements  of  defendant's 
fireman  and  engineer  to  plaintiff's  machinist, 
after  making  certain  alterations,  that  they 
thought  the  tank  all  right,  are  admissible  to 
show  that  plaintiff  had  omitted  to  do  nothing 
that  the  persons  in  charge  of  the  tank  indi- 
cated as  necessary  to  be  done,  though  not  as 
an  admission  binding  on  defendant  as  to  the 


performance  of  the  con  tract  l^  plaintiff.— Lfi> 
gan  V.  Berkshire  Apartment  Aas  n,  (Com.  ?i 
N.  YJ  22  N.  Y.  S.  770. 

11.  In  an  action  for  the  price  of  a  hot-witf? 
tank  manufactured  and  put  in  place  by  .. 
tiff  for  lefendant,  evidence  of  the  purcKa^i^''' 
superintendent  as  to  the  amount  that  had  Wi 
paid  for  alterations  of  the  tank  is  incomi^Vj: 
on  the  question  of  the  value  of  ftuch  iiU  -^^ 
tions. — Logan  v.  Berkshire  Apartmeut  A«>-'u 
(CJom.  PI.  N.  Y.)  22  N.  Y.  S.  iTe. 
Hescission. 

12.  A  delay  of  five  days  on  the  part  of  '-» 
purchaser  of  perishable  fruit  before  n<>tif:-i\: 
the  seller,  that  the  fruit  is  not  merchant:!' 
prevents  the  notice  from  operating  as  a  r»j- 
tion  of  the  fruit,  since  such  notice  mcist  ^- 
given  within  a  reasonable  time. — Uichard^-v:  r 
Levi,  (Sup.)  22  N.  Y.  S.  352. 

18.  An  offer  to  return  an  article  pnpcha^i 
as  unsatisfactory  does  not  relieve  the  p-- 
chaser  from  liability  for  the  price  If  he  5i> 
sequently  retained  and  used  it- — ^Uogaii  ^. 
Berkshire  Apartment  Aas'n,  (Com.  PI.  N.  Y.i 
22  N.  Y.  S.  776. 

Separate  MaintenaxLce. 

See  <*  Husband  and  Wife, "  8. 

Servant. 

See  **  Master  and  Servant. " 

SET-OFF  AND  CX>XTirrKBr 

CLAIM. 

When     allowed  —  Claims    in    different 

rights. 

1.  Where  a  factor  sells  goods  as  his  otn. 
concealing  the  fact  that  he  is  dealing  for  £ 
principal,  and  the  latter  brings  an  action  oa  tb^ 
contract,  the  purchaser  may  set  off  against  lii? 
principal  any  claim  he  may  have  against  t> 
factor.— Tannebaum  v.  Marsellus,  (Citv  Ct  > 
Y.)  22  N.  Y.  S.  928. 

Judgments. 

2.  Where  a  judgment  creditor  is  insolT-r.t. 
the  debtor  may,  in  equity,  set  off  against  '^ 
judgment  in  the  hands  of  an  aasiiniee  ther^*' 
a  demand  against  the  creditor  which  b^H:^?* 
due  before  the  assignment. — Weeton  ▼.  Tuni*?. 
(Sup.)  22  N.  Y.  S.  141,  3  Silvemail.  70. 

Pleading. 

3.  Under  Code  Civil  Proc.  §  495.  whift 
permits  plaintiff  to  demur  where  it  "api^-ar- 
on  the  face  of  the  counterclaim'*  that  iher.^  * 
another  action  pending  between  the  sam«>  pa: 
ties  for  the  cause  relied  on  as  a  counterrbin. 
the  pendency  of  the  other  action  need  noi  a^ 
pear  from  the  portion  of  the  ans^prer  laM-^^ 
•'Counterclaim,**  but  the  demurrer  will  Ik  -• 
the  other  portions  of  the  answer  show  -h-. 
pendency  of  such  action. — John  I>oas:las  C-a  ' 
Moler,  (City  Ct.  N.  Y.)  22  N.  Y.  S.  fo4r,. 

4.  In  an  action  on  promissory  notes  the  st!~ 
swer  alleged  that  the  notes  were  given  In  c^m«i  - 
eration  of  a  promise  that  was  not  folfilled.  &i 
that  defendant  sustained  dama^  by  reasoo  > ' 
the  breach  of  such  promise.     Ueidy  that  scci 
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ef<.nse  was  an  offset,  and  not  a  counter- 
la  iin. — McElwee  Manufg  Co.  y.  Trowbridge, 
Sup.)  22  N.  Y.  S.  674. 

Sewen. 

>efectiTe  sewers,  see  ** Municipal  Corporations,  ** 
9,  10. 

aTTTS-RJFFS  AND  CONSTABLES. 

[Jnlaiw'ful  seisure. 

A V here  a  sheriff  intentionally  takes  prop- 
sty  not  anthoriased  to  be  taken  by  the  writ,  he 
3ecometi  a  trespasser  ab  initio,  and  is  answer- 
Lole  for  all  the  consequences  of  his  unlawful 
3niry  and  seizure.— Grunberjf  v.  Grant,  (Com. 
PI.  N.  Y.)  22  N.  Y,  S.  747. 

SHEPPINa. 
Freight. 

1.  Where  a  cargo  is  consigned  to  defend- 
ants, and  they  are  notified  of  its  arriyal,  and 
make  no  objection,  and  they  accept  the*  in- 
spector's certificate  that  the  cargo  has  been  dis- 
charjred,  they  are  prima  facie  the  owners,  and 
are  linl>le  for  the  freight.— Dayton  y.  Parke, 
(Sup.)  22  N.  Y.  S.  613. 

Master. 

2.  The  owner  of  a  yessel,  who  signs  a  char- 
ter party,  impliedly  warrants  that  the  yessel  is 
commanded  by  competent  officers,  since  a  yessel 
not  Ko  commanded  is  not  neaworthy. — Tebo  ▼. 
Jordan,  (Sup.)  22  N.  Y.  S.  15G. 

3.  Though  the  master  of  a  boat  is  the  agent 
of  the  owner,  and  can  bind  him  for  necessary 
repairs  or  expenses  to  enable  the  boat  to  con- 
tinue her  yoyage,  the  owner  is  not  Rable  if  the 
master  obtains  them  under  a  special  contract 
on  his  own  credit,  or  on  the  credit  of  some 
third  person.— Witherbee  y.  Paris,  (Sup.)  22  N. 
Y.  S.  447. 

Cancellation    of   charter   party — Dam- 
ages. 

4.  Where  a  yessel  is  chartered  to  carry 
lumber  between  specified  ports  for  a  specified 
time,  the  charterer's  measure  of  damages  for 
the  cancellation  of  the  charter  party  before  the 
expiration  of  the  time  specified  is  the  differ- 
ence between  the  freight  fixed  in  the  charter 
party  for  transporting  such  a  quantity  of  lum- 
ber as  the  chartered  vessel  could  reasonably 
have  carried  for  the  unexpired  term  and  the 
cost  of  procuring  such  transportation  on  other 
vessels,  provided  such  other  transportation  is 
obtainable;  and,  if  no  other  transportation  is 
obtainable,  the  charterer's  measure  of  damages 
18  the  difference  in  the  value  of  the  lumber  at 
the  shipping  point  and  the  place  of  destina- 
tion, less  the  cost  of  transportation.— Parke  y. 
McCaldin,  (City  Ct.  Brook.)  22  N.  Y.  S,  358. 

Slander. 

See  "Libel  and  Slander. " 

Sodetiea. 

See  <*  (Corporations. " 


SFECEBIO  FEBFOBMANCK 

The  contract.  • 

1.  Plaintiff  is  not  estopped  from  enforcing 
a  contract  to  peel  and  take  away  a  certain 
number  of  cords  of  bark  yearly  from  trees 
growing  on  plaintiff's  land  because  of  an  al- 
leged verbal  modification,  whereby  defend:ints 
were  only  to  take  half  as  much  bark  each  year 
as  was  specified  in  the  original  written  con- 
tract. Thomson  v.  Poor,  (Sup.)  10  N.  Y.  S. 
597.  followed.— Thompson  v.  Poor,  (Sup.)  22  N. 
Y.  S.  570. 

3.  Plaintiff  agreed  in  writing  to  give  de- 
fendant the  right  to  purchase  his  home  farm, 
plaintiff  **to  have  the  prlrilege  of  retaining 
one  undivided  third  interest  on  the  same  terms 
as  the  purchasers."  The  parties  verbally 
agreed,  as  a  part  of  the  same  trannaction, 
that  a  syndicate  should  be  eotten  up  by  de- 
fendant for  the  purfhnse  of  the  premises,  and 
the  clause  above  quoted  was  intendcxl  to  give 
plaintiff  the  privilege  of  taking  an  interest  in 
such  syndicate,  bnt  on  what  terms  was  left 
uncertain,  the  price  *^'hich  would  be  obtained 
from  the  purchasers  not  being  known.  Held, 
that  the  agreement  was  not  sufficiently  defi- 
nite to  be  enforced  as  a  contract  to  purchase 
land.  — MilUman  y.  Huntington,  (Sup.)  22  N. 
Y.  S   91)7. 

■ .  The  agreement  provided  that  one  fifth 
of  the  consideration  should  be  paid  in  cash, 
the  "balance  to  be  secured  by  bond  and  mort- 
gage of  not  less  than  three  years*  duration." 
Hdd,  that  the  time  for  which  the  mortgage 
was  to  bo  made  was  so  indefinite  that  toe 
contract  was  not  enforceable.— Milliman  y. 
Huntington,  (Sup.)  22  N.  Y;  S.  997. 

Qood  faith  of  complainant. 

4.  Where  plaintiff  agrees  to  pay  defendant 
a  specified  amount  for  property,  part  in  cash, 
and  the  balance  by  assunung  a  mortgage  rep- 
resented by  defendant  to  equal  the  balance  of 
the  price,  and  it  appears  that  a  greater  sum  is 
due  on  the  mortgage,  a  tender  by  plaintiff  of 
the  difference  between  the  amount  of  the  price 
and  the  amount  actually  due  on  the  mortgage 
is  a  sufficient  compliance  with  the  contract  to 
entitle  plaintiff  to  specific  performance.— Kla- 
weiter  v.  Hubner,  (Sup.)  22  N.  Y.  S.  815. 

5.  Where  defendant  agreed,  at  his  own 
cost,  to  execute  and  deliver  the  deed,  the  fact 
that  plaintiff  tendered  a  deed  for  execution 
which  was  not  in  accordance  with  the  contract 
does  not  excuse  performance  by  defendant,  as 
it  was  his  duty  to  prepare  the  deed.— Kla  weiter 
y.  Hubner.  (Sup.)  22  N.  Y.  S.  815. 

Decree. 

8.  A  decree  for  specific  performance  of  a 
contract  to  convey  land  will  not  be  disturbed 
on  the  ground  that  performance  was  impossible 
because  defendant  had  conveyed  to  a  third 
person,  where  that  fact  is  not  alleged  in  the 
pleadings,  and  the  only  evidence  on  the  trial 
was  a  statement,  on  cross-examination,  by 
plaintiff's  witness  that  he  put  plaintiff's  con- 
tract on  record  after  he  "had  learned  that  H. 
[defendant]   had   sold  bis  property  to  another 

gerson."— Klaweiter  y.  Hubner,  (Sup.)  22  N.  Y. 
I.  815. 
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Statute  of  Frauds. 

Bae  ''Frauds,  Statute  of.  ** 

Statute  of  liimitatioxiB. 

See  "Limitation  of  Actions. " 

STATUTES. 

See,  also,  **  Constitutional  Law.  ** 

Amendment  of  Penal  Code. 

Pen.  Code.  §  728,  proTides  that  none  of 
the  proTisions  of  such  Code  shall  be  deemed 
repealed,  altered,  or  amended  by  the  passage  of 


any  subsequent  act.  Inconsistent  therewith,  n:)* 
less  such  statute  shall  explicitly  refer  to.  aad 
directly  repeal,  alter,  or  amend,  it.  ffeZtf,  that 
Laws  I889,  c.  33,  amending  the  charter  of  rbe 
city  of  Kingston  so  as  to  provide  that  all  per- 
sons offending  against  any  ordinance  imss«d  bf 
the  dty  council  should  be  deemed  guilty  of  t 
misdemeanor,  and  on  conviction  be  pani^bM 
by  a  fine  not  exceeding  $200,  or  by  impri^^v 
ment,  and  that  the  recorder  of  such  city  shoTi  J 
have  exclusive  jurisdiction  in  such  caset. 
though  constitutional,  was  not  a  legislatiTe  rec- 
ognition that  the  general  law  was  modified  fay 
the  local  statute,  since  such  amendment  do«4 
not  refer  to,  and  directly  repeal*  alter.  r.r 
amend,  the  Penal  Code.— People  t.  Hatter, 
(Sess.)  22  N.  Y.  S.  — 


STATUTES  CITED  AND  CONSTBUED. 


NEW  YORK. 

COHSTITUTIOK. 

Art.l,Ml,6 66,  57 

Art  6,  S 12.    Amended  in  1869  888 

CoDB  or  Pbogeduke. 

§298 988 

$401 68C 

|427 888 

$471 «S2 

Code  or  Civil  Pbooedu&b. 

Ch.  12,  tits.  1,  8 559 

Ch.l7.tlt.8 427 

Ch.28 129,298 

$2,  subd.  15 774 

$$8,  9 424 

$14 424,  701 

$16 702 

$$17,198 778,  774 

$268 883 

$828 774 

$872 *.'90 

$$880,883 1012,1014 

$899 294 

$482 86 

$435 1089 

$438 86,1089 

$449 1004 

$450 974 

$460 540 

$495 1045 

$501 46,  297 

$507 942,1045 

$511. 1006 

$522 893,934 

$528 984 

$537 627 

$$  589,  640 778,  779 

$541 758,  779 

$644 264 

$545 105:J 

$$603,604 806 

$635 65,812 

$636 65,296,  812,872 

$$682,683 1096 

$718,  subds.  1,2 1023 

$$721-723 1096 

$723 164,876 

$724 602 


$728 873 

$785 349 

$788 222,745 

$758 4 1007 

S$  767,  768 968 

§769 682 

§779 80,  702,764 

$788 521 

$796 814 

e  S20  187 

$  829.V.296i  'essi.'ii&i  Vsi;  Vd2o,*ios8 

$832 881 

§837 984 

$844 90 

§8a5 930 

§§893,894 468 

§923 694 

§997 1045 

§1023 281 

§1207 394 

§1240 702 

§1241 702,1028 

§i:J01 279,423 

§  1308 5;j9 

§1326 559 

§  1841.    Amended    by   Laws 

1890,  ch.  450,  $  7 668 

§1347 659 

§1502 21 

§1526 817 

§1581 404 

§1582 799 

{J  1726    861 

§  1757 860 

§1766 569,570 

§  1769 568,858 

§1770 264 

§1776 90,557,674 

§1779 676 

§1780 388 

§§  1781,  1782.. 1026,  1028 

§1810 1028 

§§  1871,  1872 1013 

§1902 170,  171 

§1916 1074 

§1925 430 

§2068 682 

§2070 663 

§2084 682 

§§  2266,  2281,  2286..  ..424,  427,  428 
$2349 707 


$2872 SSI 

§2483 1'44 

$3484 :::^ 

§$  2447,  2451,  2467 987.  .<* 

$$2464,2468,2471  t:4 

$2481 1«.4 

§§2520,^22,2524 !€? 

$2545 96,ii» 

$2586 Jiv 

$§2607,2609 660.  <8l 

§$2618,  2620 1<<3 

$2693 ftl 

§2708 2-i 

$2718 ja 

§2ri9 H^ 

§§2731,2743 971,  IOC 

§2746 6*» 

§§2747,2748 IM 

$$  2750,  2753,  2759. . . .«»,  908,  .'1 ' 

§2«02 1 

§2868,  subds.  1,8-6 V\ 

$$2869,2940 4n 

§8047 Si 

§3191,  subd.  8 r:* 

§§8191-8194 558.  S> 

§8228 17. 

§8232 761.": 

$3233 >: 

§8240 .>7 

§§8251,8256 90i,  .<i 

§3271 45 

§8277 ;r 

§§3383,8384. ^> 

§3348 659,©:,;' 

$$8368,8869 cLC 

Code  of  Crimikai.  Paocicru 
$§  56,  278,  279,  288,  283..  ..ff^^/^l 

$284 5^7.®. 

$285 »J.*! 

§542 aw,  396,  r.: 

$8  547,548 :* 

§887 Sfo 


1 2. 


f  BNAL  Code. 


94 

$170 

$171a..  311 5/ 

$179 tii- 

$189 867.^ 
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205 642 

211 985 

243 7W 

283 160 

322 495,688 

5366,868 495,496 

383 61 

503 220 

541 1031 

675 318 

700 870 

718,  subd.  16. 691 

7^ 313 

728 688 

Rbyibei)  Lawb. 

801.  ToL  1,  p.  51 801 

818,  vol.  1,  p.  56. aOl 

Revised  Statutes. 

Volume  1. 

►8go603,  $4 51 

'age  604,  §6 820 

'age  737,  JS 134 215 

•age  741,  8?  9-12 299 

»ape  741,  8  §  18,  14 1070 

150-63  688 

Volume  2. 

»age84,  $13 912 

'age  89,  $§86,87 467 

'age  93,  $  68.    Amended  by 

Laws  1868,  ch.  362 1074 

•age  187,  §5 867 

age  146,  140 860 

Fifth  EdiHcm. 

Volume  8. 
•age898,  $16 682 

Seventh  Edition. 
Volume  1. 
age  876,  $50 676 

Volume  2. 

»agel533,  §2 692 

'age  1768,  8  7... 689 

Volume  8. 

'age2827,  S2 487 

age  2828,  $  8,  subd.  2 870 

Eighth  Edition. 
Volume  2. 

•age  892,  §30 412 

'age  13S8,  SS  108,  105 421.  422 

Volume  4. 

'age  2434,  J  35 799 

'age2437,  §55 70 

'age25l6,  §2. 73 

ages  2561,  2562,  §{  36,  37. . . .  466 

CiTT  Charters. 

obnstowD,  S  47,  Laws  1881, 

ch.303 482,488 

ohnstown,  §  48.  Laws  1881, 
ch.  308.  Amended  by  Laws 
1691,  ch.  136 432-434 


Johnstown,  {  56.  Laws  1881, 
ch.  308 433.  434 

Kingston,  §  88,  subd.  13. 
Laws  1872,  ch.  150.  Amend- 
ed by  Laws  1888,  ch.  38. . . . 

688,690 

Niagara  Falls,  §§  30.  38,  84, 
17b,  183,  225.  Laws  1802, 
ch.  143... 961,962,964 

Rochester,  §  80.  Laws  1880, 
ch.  14.  Amended  by  Laws 
1890,  ch.561 966 

Rochester,  §  218.  Laws  1880, 
ch.  14.  Amended  by  Laws 
1881,  ch.843 956 

Laws. 

778,p.78 60 

784,  pp.  627,  706 60 

787,  ch.  4,  §S  8,  9 801 

787,  oh.  69 860 

818,p.842. 29 

884,  ch.  266 630 

841,  ch.  806 580 

842,  ch.  157 911,912 

848,ch.87 372 

848,  ch.  200 797 

848,  ch.  200,  §  4 299 

849,  oh.  875,  §  8 299 

849,  ch.  883,  §§  26-28 530,  532 

850,  ch.  140.  Repealed  by 
Laws  1886,  ch.  593 104 

850,  ch.  140.  §  17 128 

850.  ch.  140,  §18 298 

851,  ch.  122 590 

851,  ch.  298 531 

858,  ch.  579,  §  9 581 

864,  ch.  282,  §  7 107 

854,  ch.  835,  §  1 681 

.865,  ch.  427,  §  2.    Amended 

by  Laws  1891,  oh.  217 500 

856,  ch.427,  §t9 469 

865,  ch.  427,  §§  83,  84. ... .500,  501 

857,  ch.  586 988 

857,  ch.  628 419 

859,  ch.  396,  §  24 529 

8(50,  p.  692 705 

860,  ch.90 797 

863,  ch.  236 503 

863,  ch.  363 1074 

865,  ch.  541,  tit.  6,  §  21 23 

869,  ch.  670 27 

869,  ch.  714.  Amended  by 
Laws  1886,  ch.  162 112 

870,  ch.  175,  §3.  Amended  by 
Laws  1890,  ch.  161 412 

870,  ch.  291,  tit  3,  §  U S9H 

870,  ch.  291,  tit.  4,  §  2 901 

870,  ch.  291,  tit.  6,  §  1. 
Amended  by  Laws  1889,  ch. 
246 899 

871,  ch.  381 687 

871,  ch.  5.59 180 

672,  ch.  1.50,  §   83,  subd.    13. 

Kingston     City     Charter. 

Amended  by  Laws  1888,  ch. 

a3 688,690 

1872,  ch.  729,  §1 238 

1878,  ch.  737 902 

18T3,  ch.  737,  §  5.  Amended  by 

Laws  1885,  ch.  422 899 

1874,  ch.  444 418 

1875,  ch.  367 681 


1875,  ch.  611,  §88 892.  898 

1876,  ch.  431 66» 

1876,  ch.  448.  Amended  by 
Laws  1877,  chs.  416,  422. .. .  612 

1877,  chs.  416,  422 613 

1877,  ch.  466,  §10 70 

1878,  ch.  219.  Amended  by 
Laws  1879,  ch.  211,  §  1 933 

1879,  ch.  211,  §  1 988 

1880,  ch.  14,  §  80.  Rochester 
City  Charter.  Amended  by 
Laws  1890,  ch.  561 965 

1880,  ch.  14,  §218.  Rochester 
City  Charter.  Amended  by 
Laws  1881,  ch.  343 955 

1880,  ch.  86,  §  1.  Amended  by 
Laws  1888,  ch.  555. 91,  lia 

1880,  oh.  178 659 

1880,  oh.  245,  %  1,  subsecs.  36- 
38 974 

1880,  ch.  269 36,988 

1880,  ch.  473 799 

1881,  ch.  187.  Amended  by 
Laws  1887,  ch.  17 866 

1881,  ch.  187,  §  8. .  Amended 
by  Laws  1887,  ch.  17,  §  1. . .  866 

1881.  ch.  303.  §  47.  Johnstown 
Village  Charter 432,  483 

1881,  ch.  803,  §  48.  Amended 
by  Laws  1891.  ch.  136. 
Johnstown  Village  Char- 
ter  482-434 

1831,  ch.  803,  §56.  Johnstown 
Village  Charter. 432,  434 

1881,  ch.  843 9.55 

1881,  ch.  438 523 

1882,  ch.  185 70 

1882,  ch.  410.  §850.   Amended 

by  Laws  1887,  ch.  559 528 

1883,  ch.  410,  §  353 533 

18b2,  ch.  410,  §S  677-958 604 

1882,  ch.  410,  §§  921,  941,  943- 
946 528,581,536 

1883,  ch.  410,  §  1482 776 

1883,p.469 60 

1883,  ch.  356.    Amended   by 

Laws  1886,  ch.  305 57^ 

1883,  Changing  Grade  of 
Streets—RighU  of  Abut- 
ting Owners 451 

1884,  ch.  252 819 

1684,  ch.  438,  §§  5,  12 881 

1885,  ch.  183,  S§  3,  16 809,  810 

1885,  ch.  343,  §  1 714 

1885,  ch.  342,  §4 544,714 

1885,  ch.  342,  §  24.  subds.  4, 6..  714 

1885,  ch.  423 899 

1885,  ch.  44S 498^ 

1885,  ch.  456 185 

1886,  ch.  163 112 

1886,  ch.  205 576,577 

1886,  ch.    248.    Repealed  by 

Laws  1892,  ch.  617 271 

1886,  ch.  409.  Amended  by 
Laws  1887,  ch.  462;  Laws 

1889,  ch.  560 480 

1886,  ch.  572 956 

1886,  ch.  593 104 

1886,  ch.  642.  Amended  by 
Laws  1889,  ch.  564 819 

1887,  ch.  17,  §1, 865,866 

1887,  ch.  462 479 

1887,  ch.  504,  §2 899 
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1887,  cb.  659 531 

1887,  ch.  691 61 

1888,  ch.  S:^ 688 

1883,  ch.  555 118 

1881),  ch.  346 899 

1889,  ch.  281 819 

1889.  ch.  406 912 

1889,  ch.  56() 4S0 

1889,  ch.  ^'A 819 

1890,  ch.  161 413 

1890,  ch.  248 974 

1890,  ch.  263,  ?8  17,  25..  ..412,  417 

1890,  ch.  898,  810 488 

1890,  ch.  450.8  7 558 


IKDEX. 


1890,  ch.  561 956 

1890,  ch.  665,  art.  1,  %%  4,  11 

967,968 

1890,  ch.  565,  $94 818 

1890,  ch.  566.  §  161.    Amend- 
ed by  Laws  1892,  ch.  617 

271,  278,  274 

1890,  ch.  569,  §8  12,  243 418 

1891,  ch.  128,887,8 633 

1891,  ch.  136 433 

1891,  ch.  180,  %^9,  15 113,  114 

1891.  ch.  217 497 

1891,  ch.  296 .  414 


1S92.  ch.  143.  81  30,  33,  34,  ITS, 
lh3,225.  Niagara  FallsCitf 
Charter 961,984,954 

1892,  ch.  151 ill 

1893,  ch.  399,  88  8,  3,  11,  13 

lors-ixr 

1893,  ch.  401,8  36 fiT7 

1892,  ch.  486.  art.  18,  82. 3?J 

1892,  eh.  617 ST. 

1893,  ch.  646 » 

1893,  ch.  676,  8  »1 ^> 

1893,  oh.  «8l,  art.  3 »: 

1893,  ch.  6S7,  88  23,  84 3> 

1893,  ch.  687,5  36  HL 


Stock. 

Corporate  stock,  conversion  of,  see  "Trover  and 

(inversion. " 
Of  corporation,  see  "Corporations, "  14-16w 

Stockholders. 

Bights  of,  see  "Corporations,"  17, 18. 

Street  Railroads. 

Bee  "Horse  and  Street  Railroads." 

Streets. 

See  "Highways." 

Defective  streets,  see  "Municipal  Corporations," 
3-8. 

Right  to  laj  gas  mains  in  street,  see  "Gas  Com- 
panies. " 

Stipulatioiis. 

Bee  "Practice  in  CivU  Cases, »  8. 

SUBMITTED  CONTROVEBST. 

Jurisdiction. 

A  submission  of  a  controversy  involving 
the  rights  of  infants,  entered  into  on  their  be- 
half by  their  general  guardians,  gives  the  court 
no  jnrlsdiction  to  adjudicate  upon  the  rights  of 
the  infants.— Coughlin  v.  Fay,  (Sup.)  22  N.  Y. 
B.  1095. 

SumxiioxuL 

Bee  "Writs. '^ 

Supplementary  Troceediags. 

Bee  "Execution. " 

Surety. 

Bee  "Guaranty;"  "Principal  and  Surety.* 

TAXATIOir. 

Of  cities,  see  "Municipal  Corporations, "  17-85. 

Of  costs,  see  "Costs, "  10-17. 

Inheritance  tax,  see  "Descent  and  Distribution." 

Assessment. 

1.  A  tax  is  void  where  it  was  extended, 
not  by  or  under  the  direction  of  the  board  of 
supervisors  of  the  co.unty.  but  by  each  individ- 


ual supervisor  after  the  final  adjonrnninit  oC 
the  board.— People  v.  Wemple,  (Sup.)  22  X.  I. 
S.  497. 

Bevlew  of  assessment  by  certiorari. 

2.  A  petition  for  certiorari  showed  thattb* 
agent  of  relator,  a  railroad  company,  coi!> 
plained  to  one  of  the  assessors  that  lh?  f«r->- 
ment  was  unjust,  and  the  assessor  ascrpfd  ^•' 
arrange  a  meeting  of  the  members  of  t&e  boirl 
at  a  certain  time  before  grievance  day.  0.h 
one  of  the  assessors  met  the  .-ijjpnt  ai  th- 
designated  time,  and  he  promised  to  pre^^Lt 
the  objections  to  the  board  on  grievance  dij. 
and,  if  the  reduction  should  not  be  Duid«.  i( 
procure  an  adjournment  to  a  certain  timevb» 
the  agent  could  attend.  When  the  boanl  a« 
it  confirmed  the  assessment,  but  did  not  ;-d- 
joum  to  hear  the  objections.  BHd,  tbti  ibe 
failure  to  appear  on  griev.ince  day  was  D<»t 
laches  which  vwoiihl  deprive  relator  of  the 
remedy  by  certiorari.— People  v.  Duguid,  {Sen.' 
22  N.  Y.  S.  988. 

3.  The  rule  that  a  peraon  complainin?  of 
an  excessive  assessment  must  appear  liefor* 
the  board  of  asse.H.sors  on  grievance  day  ^si 
object,  as  prescribed  by  fjaws  1857,  c.  5I>*. 
before  he  can  review  the  assossnient  by  cere- 
orari  under  liaws  1880.  c.  269,  does  not  maXi 
the  appearance  before  th^  as^tesMors  a  j^rii4i^ 
tional  fact  in  the  proceedincr  by  certiorari,  bet 
a  failure  to  so  appear  raises  merely  a  nnestirtp 
of  laches.— -People  v.  Duguid,  (Sup.)  22  N.  X. 
S.  988. 

4.  Laws  1880,  c.  269.  authorizing  a  review 
on  certiorari  of  tax  assessments  which  are  er- 
roneous by  reason  of  inequality  in  having  been 
made  at  a  higher  proportionate  valuation  thio 
other  property  on  the  roll,  does  not  require  a 
comparison  of  all  the  property  on  the  roll  to 
ascertain  the  inequality,  but  only  of  the  ad- 
joining anu  surrounding  property.— People  ▼. 
Badgley,  (Sup.)  22  N.  Y.  S.  26. 

6.  Where  a  corporation  submits  to  tiie  t« 
commissioners  a  general  statement  of  its  prop- 
erty containing  no  details  by  which  its  acf^- 
racy  can  be  tested,  and  such  statement  is  r**^ 
jected  by  the  commissioners,  their  action  trill 
not  be  interfered  with  on  certiorari  without  evi- 
dence affirmatively  showing  that  the  (^ri*<r3- 
tion  has  been  aggrieved.— People  v.  Barker. 
(Sup.)  22  N.  Y.  S.  1043. 
Sale  for  nonpayment — Notice. 

6.  The  erection  on  uncultivated  land  of  a 
hut,  and  its  occasional  use  for  hunting  und  fcn* 
ing  purposes,  by  one  who  mak€^s  no  claim  o. 
ownership  of  the  land,  and  who  resides  wiiii  ^ 


Digitized  by 


Google 


INDEX. 


1209 


Tiily  in  a  bouse  six  iiiil?9  distant,  does  not 
iRtittite  "actual  occupancy"  of  the  land,  with- 
the  meaning  of  the  statute  requirinjr  notice 
tax  sale  to  be  served  on  the  person  in  **ac- 
il  occupancy"  of  the  land  sold  for  taxes.— 
opie  V.  Campbell.  (Sup.)  22  N.  Y.  S.  458. 

7.  Actual  possession  of  a  hut  situated  on  an 
and  about  i  acre  in  extent  does  not  consti- 
.e  such  *'actual  o.^cupincy"  of  a  tract  of 
.000  acres,  of  which  the  island  forms  a  part, 
lere  the  person  in  possession  makes  no  claim 

title  to  the  land.— People  ▼.  Campbell,  ^Sup.) 

N.  Y.  S.  458. 

edemption — Notice. 

8.  (Consolidation  Act.  $  941.  which  provides 
At  all  tax  leases  made  by  tax  officials  shall  be 
•esiiniptive  evidence  that  the  tax  snle  and  all 
ior  proceedings,  **aiid  all  notices  requiretl  by 
w  to  be  jdven  previous  to  the  expiration  of 
ro  years  allowed  to  redeem,"  were  regular  and 
ili4,  applies  only  to  acts  required  to  be  done 
r  the  tax  officials;   and  therefore  such  a  lease 

no  evidence  that  the  notice  of  the  expiration 
f  the  time  of  redemption  was  served  by  the 
archuser,  as  required  by  section  943;  and  in  a 
ligation  involving  the  validity  of  such  a  lease 
n  affidavit  bv  the  purchaser  of  service  of  the 
otice  to  redeem  filed  with  the  city  comptroller 
i  not  admissible  as  evidence  of  such  service, 
tot  such  service  must  be  proved  at  the  trial  by 
onimon-law  evidence,  so  that  its  propriety  may 
le  tested  by  legal  rules,  and  any  fraud  in  re- 
pect  to  the  attempted  service  detected  and 
lefeated.— Hennessey  y.  Volkening,  (Super.  N. 
r.)  22  N.  Y.  S.  528. 

9.  A  published  notice  stating  that  certain 
>roperty  was  sold  for  taxes  December  28,  1880, 
ind  that  redemption  must  be  made  **on  or  be- 
!ore  Mie  expiration  of  two  years,"  the  last  day 
)eiQg  specifically  stated  to  be  December  28, 
IS8S,  is  a  sufficient  cottipliance  with  the  statu- 
ory  requirement  that  the  notice  specify  a  "day 
*trtain"  on  which  to  make  redemption. — Hen- 
lesaey  v.  Volkening,  (Super.  N.  Y.)  22  N.  Y.  S. 
528. 

Tax  titles — Concliislveiiesfl  of  certificate. 

10.  Under  Laws  15«5.  c.  448.  providing  that 
the  comptroller's  certificate,  in  four  years  after 
its  issue,  and  after  the  expiration  of  two  years 
from  the  delivery  of  his  deed,  and  six  months 
ifter  the  passage  of  the  act,  is  presumptively 
conc-lnsive.  does  not  apply  where  the  sale  is 
Toid  for  want  of  jurisdiction  in  the  board  leyy- 
hl  the  tax.— People  v.  Wemple,  (Sup.)  22  N.  Y. 
n.  497. 

tettine  aside  tax  sales. 
•  H  Under  Laws  1891.  c.  217,  providing  that 
y  applications  heretofore  or  hereafter  made  to 
tte  comptroller  for  the  cancellation  of  any  tax 
;J}le.  by  any  person  interested  in  the  event 
liereof.  shall  be  heard  and  determined  by  him, 
ted  his  determination  shall  be  subject  to  re- 
IJiew  by  certiorari,"  the  comptroller  may  enter^ 
win  ail  application  by  the  owner  of  the  land 
itt  the  time  of  the  tax  sale  to  have  such  tax 
We  set  aside.— People  v.  Wemple,  (Sup.)  22  N. 
il-  S.  497. 

I  .^^  A  purchaser  at  a  tax  sale  cannot  com- 
pm  that,  in  a  proceeding  before  the  comptrol- 
Jf.  Betting  aside  such  sale  on  the  application 
« the  former  owner,  he  is  divested  of  his  title 


without  his  day  in  court,  since,  in  purchasing  at 
a  tax  sale,  he  takes  the  title,  subject  to  the 
power  of  the  comptroller  to  cancel  such  sale 
on  his  ascertaining  that  the  tax  for  which  the 
sale  was  made  was  illegal. — ^People  v.  Wemple, 
(Sup.)  22  N.  Y.  S.  497. 

18.  A  proceeding  to  review  by  certiorari  an 
order  of  the  comptroller,  setting  aside  tax  sales, 
is  in  the  nature  of  a  demurrer  to  the  sufficiency 
of  the  legal  proof  before  the  comptroller  to  up- 
hold this  order,  as  matter  of  law:  and  while 
the  court  will  not,  in  such  proceeding,  pass  on 
disputed  questions  of  fact,  it  will  look  into  the 
return  to  see  if  the  final  conclusion  of  the  of- 
ficer is  justified  by  the  proofs. — People  v.  Wem- 
ple, (Sun.)  22  N.  Y.  S.  497. 

14.  On  an  application  to  the  comptroller  by 
a  railway  company  to  have  tax  sales  set  aside 
on  the  ground  that  the  land  was  at  the  time 
of  the  assessment  the  property  of  the  company, 
and  exempt  from  taxation,  an  abstract  of  title, 
the  completeness  of  which  is  certified  by  the 
clerk,  and  the  correctness  of  which  is  verified 
in  the  affidavit  of  an  attorney,  is  competent 
evidence  to  show  title  in  the  company,  though 
it  would  not  be  competent  in  ejectment  by  the 
company  against  the  purchaser  at  the  tax  sale. 
—People  V.  Wemple.  fSup.)  22  N.  Y.  S.  497. 

15.  On  an  application  to  the  comptroller  to 
have  tax  sales  set  aside,  as  proof  that  the  com- 
pany had  completed  its  road  as  required  by 
statute,  in  order  to  give  its  lands  immunity, 
from  taxation,  the  comptroller  was  justified  in 
relying  on  the  state  engineer's  report  of  rail- 
roads for  1878,  on  the  faith  of  which  the  United 
States  bonds  deposited  with  the  comptroller 
had  been  surrendered,  and  also  on  an  opmion  of 
the  attorney  general  in  which  he  advised  the 
comptroller  that  he  thought  the  evidence  suf- 
ficient.—People  T.  Wemple,  (Sup.)  22  N.  Y.  S. 
497. 

16.  The  comptroller  sufficiently  complied 
with  the  writ  requiring  him  to  return  the  evi- 
dence on  which  he  acted  in  making  the  order  of 
cancellation,  when  he  returned  the  year,  vol- 
ume, and  page  of  the  engineer's  report  on  which 
he  relied,  without  setting  out  the  report  in  haec 
verba.— People  v.  Wemple,  (Sup.)  22  N.  Y.  S. 
497. 

Testamentary  Powers. 

See  "Powers." 

Torts. 

See  **Deoeit;"  ''Libel  and  Slander;"  ** Malicious 
Prosecution ; "  "Negligence ; "  "Trespass ; "  "Tro- 
ver and  Conversion.  ** 

Measure  of  damages  for,  see  "Damages,  **  1. 

Of  servant,  liability  of  master,  see  "Master  and 
Servant, "  6,  7. 

TOWAQB. 

Negligence  of  tug— Evidence. 

In  an  action  in  a  state  court  to  recover 
for  services  of  a  tug  under  a  charter  party, 
where  defendant  sets  up  damages  caused  by 
stranding  the  tow,  the  question  as  to  whether 
the  master  of  the  tug  was  negligent  in  not  an- 
choring at  night,  during  a  haze,  and  in  not  tak- 
ing soundings,  is  for  the  jury,  wh^re  the  expert 
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•Tidttioe  on  the  subject  is  conflicting.— Tebo  t. 
Jordan,  (Sop.)  22  N.  Y.  &  156. 

TOWNS. 

Town  officers — Commissioners  of  exoise. 
The  commissioners  of  excise  are  town 
officers,  within  2  Rev.  St.  (8th  Ed.)  p.  892,  §  30, 
which  ffires  town  officers  the  right  to  hold  over 
nntil  their  successors  hare  been  elected  and 
have  qualified,  though  such  section  also  pro- 
vides uat  town  officers  shall  be  elected  for  one 
?ear,  while  excise  commissioners  are  elected 
or  three  years.— Montgomery  v.  O'Ddl,  (Sup.) 
22  N.  Y.  S.  412. 

TBADE-MABXS  AND  TRADE- 
NAMES. 

What  constitnte. 

Where  the  designer  and  manufacturer 
of  a  certain  cigar  label  had  sold  the  same 
label  to  other  cigar  manufacturers  before  it 
was  adopted  by  plaintiff  as  a  trade-mark,  plain- 
tifif  is  not  entitled  to  its  exclusive  use.  May- 
ham,  P.  J.,  dissenting,  on  the  ground  that  the 
firoofs  fail  to  show  that  any  other  cigar  manu- 
acturer  had  used  the  label  prior  to  its  adop- 
tion by  plaintiff.— Wagner  v.  Daly,  (Sup.)  22 
N.  Y.  S.  493. 

TBESPASS. 

When  lies — Exceedirg  license. 

Where  license  is  given  to  certain  persons 
about  to  excavate  for  a  building  to  enter  on  ad- 
Joining  premises  to  a  limited  extent  only,  fo» 
the  purpose  of  shoring  up  the  wall,  and  the 
license  is  exceeded,  the  licensors  are  not  con* 
fined  to  an  action  merely  for  breach  of  contract, 
but  may  maintain  trespass. — Capel  v.  Lyons, 
(0)m.  PI.  N.  Y.)  22  N.  Y.  S.  378. 

TBIAIi. 

Bee,  also,  "Appeal;"  "Discovery;"  "Evidence:" 
"Judgment;"  "Jury:"  "New  Trial;"  "Plead- 
ing;" "Practice  in  Civil  Cases:"  "Reference:" 
"Witness." 

Conduct  of,  see  "Criminal  Law  "  1. 

Waiver  of  right  to  jury,  see  "Jury. » 

Beceptlon  of  evidenoe— Harmless  er- 
ror. 

1.  Where  evidence  of  a  fact  has  been  ad- 
mitted without  objection,  the  admission  of  fur- 
ther evidence  as  to  such  fact,  though  er- 
roneous, is  error  without  prejudice. — ^Davis  v. 
WUlis,  (Sup.)  22  N.  Y.  S.  3&. 

Objections  to  evidence. 

2.  A  motion  to  strike  out,  as  irrelevant,  ev- 
idence, part  of  which  is  relevant,  is  properly  de- 
nied.—Tuomey  V.  O'Reilly,  Skelly  &  Fogarty 
Co.,  (Com.  PI.  N.  Y.)  22  N.  Y.  S.  930. 

3.  The  objection  that  sufficient  foundation 
has  not  been  laid  for  the  introduction  of  docu- 
mentary evidence  is  waived,  unless  made  when 
the  evidence  is  offered.— Boughton  y.  Smith, 
(Sup.)  22  N.  Y.  S.  14a 


i.  In  an  action  for  injuries  caoaed  by  basr  ' 
run  over  by  a  street  car,  where  it  is  contendfc 
that  plaintiff  was  drunk  at  the  time  of  the  ^- 
ddent,  it  is  proper  to  refuse,  as  not  sufficieaij  i 
definite,    a    question    to    plaintifirs    employer.  | 
whether,  during  the  time  of  plaintiff's  esspifj- 
ment,  he  had  "at  any  time*'  laid  plaintiff  off  fur 
drinking  beer.— Morris  v.  £2ighth  Are.  R.  Co^ 
(Sup.)  22  N.  Y.  S.  660. 

Bight  of  oounsel  to  argne. 

5.  llie  trial  court  has  no  riglit  to  deer 
counsel  for  one  of  the  parties  an  cpportunitj  v^ 
sum  up  the  case  to  the  jury  on  the  ground  tha* 
the  issue  is  too  plain  for  argument.  Per  Pryar. 
J.— Fareira  v.  Smith,  (Com.  Pi.  N.  Y.)  22  X.  Y. 
S.  939. 

Instructions. 

6.  In  an  action  on  a  contract,  an  instriK* 
tion  that  the  burden  of  proof  is  not  on  defend- 
ant is  consistent  with  another  tliat  the  bar- 
den  of  proving  the  contract  is  on  plaintiffs,  at: 
that  they  are  bound  to  establish  its  existeore 
by  a  preponderance  of  the  evidence. — Rieger  t. 
Swan,  (City  Ct.  N.  Y.)  22  N.  Y.  S.  747. 

7.  >N'here,  in  response  to  plaintiff's  reqn«4« 
to  find,  the  judge  made  a  note  that  •'each  -"f 
the  written  requests  is  to  be  marked  'llefusc^.' 
except  so  far  as  covered  by  the  findings  aa<i 
conclusions  signed  and  settled  bjr  me,"  and 
plaintiff  did  not  ask  the  judge  to  sign  each  re- 
quest refused,  it  is  not  sufficient  to  warr^ut  a 
new  trial,  it  being,  at  most,  a  mere  mistake  cf 
form,  which  could  have  been  remedied  by  a  mo- 
tion to  the  judge.— Queen  v.  Bell,  (Super.  N. 
Y.)  22  N.  Y.  S.  398. 

8.  In  an  action  for  damages  resulting  froa 
defendant's  negligence,  an  exception  to  so  much 
of  the  "charge  as  says  that  plaintiff  is  entii](>>i 
to  damages  for  the  loss  of  services  of  his  wife 
incurred  during  her  sickness"  alleged  to  fasT,> 
been  caused  by  the  negligence,  and  a  reqiif^t 
to  charge  that  plaintiff  is  not  entitled  to  recover 
any  such  damages  on  the  ground  that  he  haf 
failed  to  give  any  evidence  showinsr  what  daiz>- 
ages  were  sustained  by  reason  of  the  loss  of 
such  services,  fairly  present  the  question  of  tht^ 
sufficiency  of  plaintin^s  evidence  to  entitle  him 
to  recover  for  the  loss  of  the  wife's  servic»-v 
Hardin,  P.  J.,  dissenting. — Munk  v.  City  <.f 
Watertown,  (Sup.)  22  N.  Y.  S.  227. 

9.  In  an  action  for  trespass,  whereby 
plaintiffs  lost  profits  on  work  for  whicii  tUey  h»J 
orders,  and  wnich  they  were  prevented  from  do- 
ing by  the  acts  of  <^efeni1ants,  whore  sn  f'b- 
jection  taken  by  def*mdfliits  to  an  instrrK-^icu 
to  find  for  the  plaintiffs  the  sum  which  wonid 
have  been  profits  was  coupled  with  a  re<iiu«?*t 
that  such  damages  were  too  remote,  thus  con- 
fining the  objection  to  a  ground  which  was 
plainly  untenable,  defendants  cannot  ur^  on 
appeal  that  there  should  have  been  an  instm^ 
tion  charging  that  profits  aa  profits  were  nor 
recoverable,  and  that  they  were  only  submitted 
to  enable  the  jury  to  arrive  at  the  extent  of 
plaintiffs'  loss. -Oa pel  ▼.  L^ons,  (Com.  PL  N. 
Y.)  22  N.  Y.  S.  378. 

Refusal  to  repeat  oharse. 

10.  Where  the  court  has  clearly  covers!  a 
point  in  its  original  charge,  s  party  must  snfftf* 
the  effect  on  the  jury  of  a  direct  refusal  to  re- 
peat the  charge,  if  he  makes  a  request  on  the 
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ae    point.— Hopcraft  t.  Lachman,  (Sup.)  22 

trcLiot. 

11.  The  court  should  not  take  a  case  from 
i  jury  by  directing  a  verdict  whon  there  is 
substantial  dispute  on  a  question  of  fact 
licb.  affects  the  merits  of  the  controversy, 
ber  arising  ont  of  a  conflict  of  testimony  or 
doubt  as  to  the  credibility  of  witnesses. — 
senlord  v.  Clum,  (^up.)  22  K.  Y.  S.  574. 

12.  In  an  action  involving  the  issue  as  to 
lether  or  not  plaintiff  was  the  legitimate 
ild  of  a  deceased  penjon,  where  there  is  poai- 
-e  evidence  of  the  marriage  of  plalntifTs 
>ther  with  the  deceased,  and  admissions  of 
eir  marriage  by  deceased,  it  is  error  to  di- 
2t  a  verdict  in  defendants'  favor,  though 
ere  are  strong  circumstances  in  evidence  imr 
aching  the  credibility  of  plaintiff's  witnesses, 
d  rendering  the  marnage  improbable.  — 
senlord  v.  Clum,  (Sup.)  22  N.  Y.  S.  574. 

rSOVER  AND  CONVBRSION. 

lien  lies. 

1.  An  action  will  lie  against  a  corporation 
r  the  conversion  ctf  its  own  stock. — Ck)ndouris 

Imperial  Turkish  Tobacco  &  Cigarette  Co., 
k)m.   PI.  N.  Y.)  22  N.  Y.  S.  C95. 

rhat  constitutes — Certiflate  of  stock. 

2.  A  conversion  of  a  certificate  of  stock  is, 
legal    effect,    a    conversion    of   the   stock. — 

ondouris  v.  Imperial  Turkish  Tobacco  &  Cig- 
•ette  Co.,  (Com.  PI.  N.  Y.)  22  N.  Y.  S.  tft)5. 

TBUSTS. 

^press  trusts. 

1.  Where  a  testamentary  trust  is  attacked 
I  void  for  indefiniteness  of  the  beneficiaries,  it 
innot  be  objected  that  such  a  construction 
ill  allow  the  estate  to  go  to  the  next  of  kin, 
hereas  the  trust  was  intended  to  be  created 
»r  the  purpose  of  preventing  them  from  inher- 
ing it— Gross  V.  Moore,  (Sup.)  22  N.  Y.  S. 
)19. 

2.  Testatrix  gave  the  residue  of  her  estate 
>  her  executor,  **to  be  distributed  according  to 
le  instructions  given  him"  by  her.  The  only 
fidence  of  such  instructions  was  to  the  effect 
lat  he  was  to  dispose  of  the  property  as  he 
tiose,  so  that  her  brother  and  sisters  could  get 
one  of  it.  Held,  that  the  trust  was  void  for 
idetiniteness  of  the  beneficiaries.  —  Gross  v. 
loore,  (Sup.)  22  N.  Y.  S.  1019. 

8.  A  fatner  deposited  money  in  bank  to  the 
redit  of  himself  as  guardian  for  his  daughter, 
afterwards  he  bought  certain  bonds,  for  which 
e  paid  more  than  the  deposit,  which  bonds 
rere  delivered  to  the  daughter  and  accepted  by 
er  in  lieu  of  the  money.  The  deposit  remaiSied 
1  the  bank  till  his  death.  Held,  that  the  money 
elonged  to  the  father's  estate,  and  not  to  the 
laughter,  since,  on  the  acceptance  of  the  bonds, 
he  money  ceased  to  be  a  trust  fund. — O'Brien 
.  Weiler.  (Sup.)  22  N.  Y.  S.  627. 

4.  The  owner  of  land  conveyed  it  to  her 
Tandsons,  taking  a  mortgai^e  securing  an  an- 
nuity to  herself,  and  providmg  that  the  gran- 
ees  should  pay  a  certain^sum  to  her  two  grand- 


daughters after  her  death.  The  scrivener  had 
been  requested  by  the  grantor  to  draw  her  wilL 
but  he  told  her  that  he  could  fix  it  by  deed  and 
mortgage,  which  would  be  the  same  as  a  will, 
and  which  she  could  revoke  at  any  time.  She- 
expressed  her  purpose  to  control  the  property, 
and  to  make  what  changes  she  pleased.  The 
mortgage  was  afterwards  released,  and  a  new 
one  taken,  with  substantially  the  same  provi- 
sions, and  this  was  repeated  several  times,  with 
several  conveyances  and  reconveyances  of  the- 
land,  until  a  final  release  leaving  the  title  in 
the  .grandsons.  The  granddaughters  knew  noth- 
ing about  any  of  the  transactions  until  the- 
grantor's  death,  26  years  after  the  first  mort- 
gage. Held,  that  the  grantor  did  not  create  a 
trust  in  the  land  in  favor  of  her  granddaugh- 
ters.—Townsend  V.  Rackham,  (Sup.)  22  N.*  i. 
S.  878. 

Resulting  trusts. 

5.  An   agreement  between  the  holders   of 

mortgage  bonds  that  certain  persons  may  buy 
the  mortgaged  land  at  foreclosure  sale,  and 
Hcll,  lease,  occupy,  and  manage  it  as  trustees, 
does  not  create  a  valid  trust  under  the  laws  of 
New  York.  Cassagne  v.  Ostrander,  (Sup.)  3 
N.  Y.  S.  844,  followed.— Cassagne  v.  Marvin, 
(Sup.)  22  N.  Y.  S.  431. 

Conveyance  by  beneficiary   to   trustee. 

6.  A  deed  by  a  devisee  of  a  cestui  que- 
trust,  conveying  his  interest  in  the  trust  estate 
to  the  trustee,  is  not  invalid,  under  the  rule 
prohibiting  a  trustee  from  dealing  with  the 
trust  estate,  where  the  grantor  was  of  full 
age,  and  stood  on  an  equal  footing  with  the 
trustee. — Tn  re  Ledrich's  Estate,  (iSup.)  22  N. 
Y.  S.  978. 

Accounting. 

7.  Where  testamentary  trustees  continue 
the  warehouse  business  of  a  testator,  the 
amounts  paid  out  for  expenses  of  the  business, 
Uut  subsequently  repaid  in  the  general  affpre- 
gate  receipts,  constitute  a  reinvestment  of  the 
principal  of  the  fund  in  their  hands,  on  which 
they  are  not  entitled  to  commissions  for  their 
services.  In  re  Hayden.  27  N.  E.  400,  125  N. 
Y.  776.  followed.— Beard  v.  Beard,  (Sup.)  22  N. 
Y.  S.  i. 

8.  Code  Civil  Proc.  S  2802,  provides  that 
any  trustee  created  by  will  may  file  an  interme- 
diate account,  and  annually  render,  and  finally 
judicially  settle,  his  accounts  before  the  sur- 
rogate, and  in  all  such  annual  accountings  of 
such  trustee  the  surrogate  shall  allow  to  the 
trustee  the  same  compensation  for  his  services 
as  is  allowed  to  executors  and  administrators. 
Held,  that  where  there  has  never  been  a  com- 
plete distribution  of  income,  and  the  trustees 
withdraw  their  commissions  in  advance  of  an 
allowance  thereof  by  the  court,  they  are 
chargeable  with  interest  from  the  date  of  such 
withdrawal  to  the  date  of  the  decree  finally  set- 
tling their  accounts.  Wheelwright  v.  Rhoades, 
28  Ilun,  57,  followed.— Beard  v.  Beard,  (Sup.) 
22  N.  Y.  S.  1. 

9.  On  final  accounting  by  a  trustee  it  ap- 
peared that,  in  a  former  proceeding  to  remove 
the  assignee  of  the  estate,  costs  were  awarded 
to  the  attorneys  by  an  order  merely,  but  no- 
judgment  was  entered.  It  further  appeared 
that  the  costs,  with  interest  from  the  date  of  al- 
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]owanoe»  amoonted  to  more  than  the  fund  in 
the  hands  of  the  trustees,  but,  if  interest  were 
excluded,  a  considerable  sum  would  be  left  for 
distribution  among  the  creditors  of  the  estate; 
And  also  that  the  sum  awarded  to  the  attorneys 
was  ample  compensation  for  the  services  ren- 
dered, without  the  addition  of  interest.  Hdd, 
that  interest  would  not  be  allowed.— In  re  State 
Trust  Co.,  (Sup.)  22  N.  Y.  S.  601;  In  re  Hal- 
sted.  Id. 
Action  by  cestuls  que  trustent. 

10.  Where  the  legal  title  to  land  is  in  trus- 
tees, the  cestuis  que  .trustent  cannot  sue  for 
damaeea  done  to  it  unless  the  trustees  refuse  to 
protect  the  rights  of  the  beneficiaries.— Lind- 
heim  v.  Manhattan  Ry.  Co.,  (Sup.)  22  N.  Y.  S. 
685. 

11.  An  allegation  in  a  comnlaint.  in  an  ac- 
tion by  cestuis  que  trustent,  that  the  trustees 
had  declined  to  be  made  parties  plaintiff,  and 
had  therefore  been  joined  as  defendants,  is  not 
sufficient  to  show  that  the  trustees  had  refused 
to  bring  an  action  for  the  protection  of  the 
trust  estate:  such  trustees  having  the  right  to 
refuse  the  allowance  of  their  names  for  the  pur- 
pose of  bringing  such  action  by  attorneys  who 
had  not  even  been  selected  by  the  beneficiaries. 
— Lindheim  v.  Manhattan  Hy.  Co.,  (Sup.)  22  N. 
Y.  S.  685. 

Usage. 

Bee  **  Custom  and  Usage. " 

VBNDOB  AETD  FUBOHASEB. 

Bee,  also,  "Covenants;"  "Deed;"  "Fraudulent 
Conveyances;"  "Sale;"  "Specific  Perform- 
ance. " 

Oonstruotlon  of  oontraot. 

1.  A  contract  for  the  sale  of  a  lot  obliged 
the  vendor  to  erect  a  house  thereon,  and  to 
complete  it  by  a  specified  day,  and  made  it  the 
purchaser's  duty  to  pay  any  increase  in  the 
cost  of  the  house,  caused  by  alterations  made 
at  her  direction.  Held,  that  taxes  and  interest 
on  a  mortgage  which  the  vendor  was  compelled 
to  pay  after  the  date  fixed  for  the  couipletioQ 
of  the  house,  owing  to  a  delay  caused  by  altera- 
tions directed  by  the  purchaser,  were  not  **in- 
creaaed  costs  of  the  house,"  within  the  mean- 
ing of  the  contract,  in  view  of  the  fact  that 
the  mortgage  existed  as  an  incumbrance  on 
the  land  before  the  erection  of  the  house,  and 
that  the  taxes  would  have  become  a  lien  be- 
fore the  date  originally  fixed  for  the  completion 
of  the  house  had  not  the  public  officials  acci- 
dentally delayed  the  performance  of  their  stat- 
utory duties.— Woolley  v.  Friedlander,  (Sup.)  22 
N.  Y.  S.  213. 

Incumbrances — Building  restrictions. 

2.  An  agreement  between  the  several  own- 
ers of  a  block  in  a  city  that  the  front  of  any 
houses  erected  on  lots  therein  shall  be  set  back 
a  certain  distance  from  the  street;  that  the 
space  thus  left  in  front  shall  be  forever  kept 
open  for  a  court  yard;  and  that  this  cove- 
nant shall  run  with  the  land,  and  be  binding  on 
«11  future  owners, — constitutes  an  incumbrance 
on  such  lots.— Kountze  v.  lielmuth,  (Sup.)  22 
N,  Y.  S.  204.  ^  '  V     f  / 


S.  A  vrritten  agreement  between  die  wi- 
ers  of  city  lots  as  tenants  in  commoa  that  d^r 
will  erect  only  buildings  of  a  certain  kind  k 
the  lots;  that  in  all  future  sales,  lets««.  sr 
other  disposition  of  the  lots  the  pardas^ 
lessees,  or  occupants  Jihall  be  required  to  c -• 
under  such  restrictions,  md  the  same  sfeiJ 
run  with  the  laud;  and  that  any  persir.  u 
grieved  by  any  violation  thereof  may  apj>]T  -> 
relief  by  injunction  or  otherwise,— constiTr-^ 
an  incumbrance  on  such  lots. — Kountze  v.  H-: 
muth,  (Bup.)  22  N.  Y.  S.  204. 

4.  In  an  action  for  damages  for  bread  *f 
contract  to  convey  a  lot  by  perfect  title.  tvL-r- 
the  defect  of  title  consists  m  buiUlin?  re>- 
tions  agreed  upon  by  previous  owners  of  ttatoi 
neighboring  property,  evidence  offered  iir  > 
fendant  to  snow  a  change  in  the  charartcr  ' 
the  neighborhood  since  the  execution  of  ?-!T 
agreements,  is  properly  excluded,  since  sc  u 
chan.'Ere  constitutes  no  defense,  tbon{;h  it  luii' 
be  ground  for  refusing  to  specifically  ec^'in- 
such  restrictions. — ^Kount£e  v.  Helmnth,  'Sc. 
22  N.  Y.  S.  204. 

Waiver  of  defects  in  title. 

5.  In  an  action  for  damages  for  bra^b  -^f 
contract  to  convey  a  house  and  lot  by  v^.< 
title,  it  appeared  that  the  time  fixed  iv  ei* 
cuting  the  conveyance  was  once  extended  -ii 
days  at  defendant's  request;  that  the  eiirkt 
tion  of  the  title  was  completed  eleven  <i'-!i 
prior  to  the  time  last  fixed:  that  two  daj?  - 
fore  such  completion  the  vendee  agn»ed  u  ^ 
to  defendant's  husband  certain  book<a?e«  :t 
tached  to  the  premises;  that  the  next  diy  t- 
chanics,  under  the  latter's  direction,  begin  tai 
ing  them  down;  and  that  on  the  moniinr  : 
the  next  day  the  vendee,  by  letter  to  deffLdiv- 
**8uggested  and  advised"  that,  as  the  eaa)>; 
tion  of  the  title  had  not  been  fully  coapJ^-Ti 
and  title  found  satisfactory,  they  shonld  -K-r 
moving  the  bookcases.  Hdd^  that  the  toc^ 
did  not  waive  defects  in  the  title.— Koaaoi  f- 
Helmnth,  (Sup.)  22  N.  Y.  S.  204. 

Verdict. 

See*«Trial,"ll,  12. 

Voters. 

See  "Elections  and  Voters.  * 

Waiver. 

Of  lien,  see  ** Mechanics'  Liens,** 7. 
Of  objections,  see  **  Pleading, "  SSL 

Ways. 

Right  of  way,  see  ^Easements. ' 

WHABVES. 

Injury    to  vessel — Contributory  negfr 
gence. 

Where  the  master  of  a  boat  conti:?| 
to  discharge  his  cargo  at  a  wharf  whi<*l«  ^ 
knows  to  be  so  defective  that  the  boat  is  'i^' 
to  be  injured  therefrom,  he  cannot  reco^;'  '■' 
injuries   so   received.  *- Wasliington  ▼.  Sra-" 
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tiand  Rapid  Transit  R.  Co.,  (Sap.)  22  N.  Y.  8. 


»  "Dower." 


Widow. 


WHiLS. 


Be,  also,  "Descent  and  Distribution;"  "Execu- 
tors and  Administrators;"  "Power*. »» 
eviso  in  lieu  of  dower,  see  "Dower,"  8. 

iapaclty  to  make. 

1.  Incapacity  to  make  a  will  cannot  be  in- 
jrred  alone  from  advanced  years,  poor  health, 
r  a  weak  mind.— In  re  Otis'  Will,  (Surr.)  22 
I.  Y.  S.  106(),  1  Misc.  Rep.  258. 

2.  The  fact  that  a  testator,  whose  estate 
mounted  to  ?6,000,  gave  his  two  children 
nly  $100  each,  does  not  show  lack  of  testa- 
leutary  capacity  where  it  appears  that  he 
ras  not  influenced  in  making  the  will,  and 
tiat  he  knew  of  the  existence  of  his  children, 
ud  of  others  who  were  made  the  objects  of  his 
ounty,  and  correctly  stated  the  amount  of 
is  estate.— In  re  Finn's  Estate,  (Surr.)  22  N. 
:.  S.  lOCG.  1  Misc.  Rep.  280. 

rndue  influence — Presumption. 

3.  The  fact  that  testator  was  weak  and 
isily  influenced,  and  that  opportunity  of  exer- 
isins  undue  influence  over  him  has  been  af- 
»r(led  those  benefited  by  his  will,  raises  no  pre- 
amntion  that  such  undue  influence  was  exe^- 
ised.— In  re  Bedlow's  Will,  (Sup.)  22  N.  Y.  B. 
00:  In  re  Stilwell.  Id. 

Validity— Mistake  in  naming  executor, 

4.  A  mistake  by  to^tator  as  to  the  person 
ominated  as  executor  does  not  render  the  will 
Old.— In  re  Finn's  Estate,  (Surr.)  22  N.  Y.  S. 
OGG.  1  Misc.  Rep.  280. 

'ro'oai  e. 

5.  Under  Code  Civil  Proc.  §  2618,  providing 
tmt.  where  one  of  the  subscribing  witnesses 
t  unable  to  testify,  proof  of  the  will  may  be 
mde  by  proving  the  handwriting  of  the  ab- 
Mit  witness  and  of  testator,  where  the  will 
(  Ri?ned  with  a  cross  mark,  and  only  one  at- 
i*stiiv7  witness  is  produced,  the  other  being 
ead,  it  must  be  proved  that  testator  actually 
lade  the  mark.— In  re  Porter's  Will,  (Surr.) 
2  N.  Y.  S.  10G2,  1  Misc.  Rep.  2G2. 

0.  Code  Civil  Proc.  S  2520,  provides  that, 
except  where  special  provision  is  otherwise 
mde  by  law,  service  of  a  citation  within  the 
tate"  must  be  made  on  a  person  at  least  8 
r  IG  days,  according  to  the  place  of  service, 
efore  return  day,  personally,  or  by  leaving  a 
opy  at  his  residence.  Sections  2522,  2524,  di- 
ect  service  on  a  nonresident  to  be  made  by 
ublieation  for  six  weeks,  or  by  personal  serv- 
?<?  without  the  state,  at  least  30  days  before 
etarn  day.  Held,  that  personal  service  on  a 
tonresident,  made  within  the  state  30  days 
tefore  return  day,  was  insufiicieut. — In  re 
Sorter's  Will,  (Surr.)  22  N.  Y.  S.  1063,  1  Misc. 
lep.  489. 

7.  While,  on  the  probate  of  a  will,  it  is  er- 
or  to  allow  the  attorney  who  drew  the  will  to 
estlfy  to  transactions  of  a  professional  charac^ 
er  between  himself  and  deceased,  other  than 
he  drcumstances  immediately  surrounding  the 
execution  of  the  will,  of  which  he  was  a  wit* 


ness,  this  is  not  ground  for  reversal,  where  the 
exclusion  of  such  evidence  would  nave  in  no- 
way affected  the  conclusion;  Code  Civil  Proc. 
§  25SG,  providing  that  the  hearing  on  appeal 
from  the  surrogate  shall  be  de  novo,  and  sec* 
tion  2545  providing  tliat  no  decree  of  a  surro* 
gate  shall  be  reversed  for  error  in  rulings  on 
evidence,  unless  exceptant  was  necessarily  prej- 
udiced thereby.— In  re  Bedlow's  Will,  (Sup!)  22 
N.  Y.  S.  290;   In  re  Stilwell,  Id. 

Setting  aside. 

8.  In  a  proceeding  to  set  aside  the  probate 
of  a  will,  on  the  ground  of  undue  influence,  it 
appeared  that  testator  was  a  man  of  robust 
constitution,  excellent  judgment,  large  means, 
and  extensive  business;  that  when  he  gave  di- 
rections as  to  his  will,  and  when  he  executed 
it,  no  one  was  present  but  his  legal  advisers^ 
and  that  his  mind  and  judgment  were  then 
unimpaired.  The  only  evidence  to  impeach 
the  will  was  that  before  its  execution  one  of 
the  executors  and  legatees,  who  was  a  nephew 
and  a  physician,  administered  to  testator  prop- 
er quantities  of  morphine  to  allay  pain  caused 
by  rheumatism  in  his  legs;  and  that  deceased^ 
who  never  married,  often  visited  such  nephew,, 
and  left  to  his  management  some  of  his  busi- 
ness. Held  insuflScient  to  justify  the  setting 
aside  of  the  probate. — In  re  Ix)wman's  Estate^ 
(Surr.)  22  N.  Y.  S.  1055,  1  Misc.  Rep.  43. 

Contest. 

9.  The  fact  that  one  who  disinherits  his 
family  was  mistaken  in  reference  to  their  con- 
duct towards  him  is  no  ground  for  setting  aside 
the  will.-In  re  Bedlow^  Will,  (Sup.)  22  N.  Y. 
S.  290;   In  re  Stilwell,  Id. 

Construction. 

10.  Testatrix,  after  making  absolute  gifts  of 
property,  in  apt  and  technical  words,  gave  the 
residue  of  her  estate  to  her  executor,  "to  be 
distributed  by  him  according  to  the  instructions 
given  himb^  me."  It  was  not  shown  what  in- 
structions, if  any,  were  given.  Held,  that  the 
language  negatived  the  idea  that  the  executor 
was  to  take  the  property  as  his  own. — Gross  v. 
Moore,  (Sup.)  22  N.  Y.  S.  1019. 

11.  It  also  negatived  the  idea  that  he  wa» 
vested  with  a  discretion  to  appoint  the  bene- 
ficiary.—Gross  V.  Moore,  (Sup.)  22  N.  Y.  S. 
1019. 

12.  Testator  devised  to  his  wife  all  his  per- 
sonal property,  all  household  goods,  *'and  the 
use  of  my  real  estate  during  her  natural  life," 
she  to  keep  the  buildings  in  repair,  and  pay  all 
taxes.  Held,  that  the  clause,  *'after  the  death 
of  my  wife,"  referred  to  the  bequests  to  the 
sons,  and  not  to  the  bequest  to  the  daughter, 
and  the  latter  was  entitled  to  the  immediate 
possession  of  the  organ.— In  re  Beach's  Fstate, 
(Surr.)  22  N.  Y.  S.  1079,  1  Misc.  Rep.  27. 

13.  In  view  of  the  fact  that  testator  was  77 
veara  old  when  he  executed  his  will,  and  that 
his  married  daughter,  aged  44,  was  childless, 
his  will,  which,  after  giving  her  a  pecuniary 
legacy,  and  a  share  in  the  residue  of  tne  estate, 
provides  that,  "on  her  death  without  children," 
her  shares  shall  go  to  testator's  sons,  "or  their 
heirs,  share  and  share  alike,'*  cannot  be  con« 
strued  as  referring  to  the  daughter's  death  in 
the  lifetime  of  testator,  but  to  her  death  at  any 
time;    and  hence,  though  she  survives  testator. 
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her  legacy  will  pass  to  testator's  sons,  and  their 
heirs,  on  her  death  without  issue.  Merwin,  J., 
dissentinsr.—Washbon  v.  Cope,  (Sup.)  22  N.  Y. 
S.  241. 

14.  The  first  clause  of  a  will  gave  to  testa- 
tor's wife  all  his  property  until  his  youngest 
child  became  of  age.  By  the  second  clause 
testator  directed  his  executors,  **at  the  time 
when  any  of  my  child  or  chil<h-en  shall  marry, 
to  give  to  such  child  or  children  the  sum  of 
$5,000."  Hdd,  that  it  was  not  the  testator's 
intention  that  a  child  who  married  should  not 
have  the  $5,000  until  the  youngest  became  of 
age,  since  in  such  case  nothing  would  be  given 
by  this  section  but  what  they  would  have  ob- 
tained without  it,  and  also  because,  if  the 
youngest  lived  to  majority,  the  oldest  daughter, 
who  was  17  years  of  age,  would  get  nothing  un- 
til she  was  38  years  old.— Stehlin  v.  Stehlin, 
<Sup.)  22  N.  Y.  §.  40. 

15.  The  second  clause  of  a  will  provided  that 
on  the  coming  of  age  of  testator's  youngest 
jchild  the  property  should  be  divided  equally 
among  his  children,  "except  one  third  of  the  en- 
tire estate  shall  be  given  to  my  wife  as  her 
right  of  dower."  The  fourth  clause  provided: 
"But  in  case  my  wife  shall  remarry,  I  direct 
that  my  executors  hereinafter  named  shall  give 
unto  my  wife,  as  her  interest,  and  for  the  sup- 
port of  my  children,  the  sum  of  $1,800  a  year, 
and  the  possession  of  the  premises  she  now  oc- 
cupies, rent  free."  Edd,  tnat  this  provision  for 
the  widow  in  case  of  remarriage  was  not  in- 
tended to  be  for  life  in  lieu  of  dower,  but  only 
during  the  minority  of  the  youngest  child,  and 
at  the  end  of  the  minority  the  estate  should  be 
wholly  divided,  the  widow  taking  one  third,  the 
same  as  if  she  had  not  remarried.— Stehlin  v. 
Btehlin.  (Sup.)  22  N.  Y.  S.  40. 
Construction  —  Description  of  benefici- 
aries. 

16.  Testator  devised  his  land  to  his  wife  for 
life,  and  after  her  death  to  his  heirs  and  his 
wife's  heirs,  their  heirs  and  assigns,  forever, 
•hare  and  share  alike.  The  families  of  the  rel- 
atives of  testator  and  his  wife  were  not  com- 
posed of  equid  numbers  of  persons.  Hdd,  that 
on  the  wife's  death  the  then  heirs  of  testator 
and  of  the  wife  took  an  undivided  interest  in 
the  land,  as  members  of  the  same  class^per 
capita,  and  not  per  stirpes. — Bisson  v.  West 
Shore  R.  Ck>.,  (Sup.)  22  N.  Y.  S.  31;  Same  v. 
Depew,  Id. 

Estate  devised. 

17.  The  words  "or  their  heirs,"  in  a  will  di- 
recting the  proceeds  of  sale  of  certain  land  to 
be  equally  divided,  after  the  widow's  death, 
among  testator's  four  children,  "or  their  heirs,** 
refer  to  the  contingency  of  the  death  of  one  or 
more  of  the  children  during  testator's  lifetime, 
and  not  during  the  lifetime  of  the  widow,  and 
hence  do  not  postpone  the  vesting  of  the  es- 
tate until  the  widow's  death.— Miller  v.  Gil- 
bert, (City  Ct.  Brook.)  22  N.  Y.  S.  355. 

18.  A  holographic  will  devised  all  of  testa- 
tor's land  to  his  widow,  dunng  widowhood,  and 
on  her  death  the  land  was  directed  to  be  sold, 
with  the  moneys  arising  therefrom  to  be  equal- 
ly divided  among  testator's  four  children,  "or 
their  heirs."  In  case  of  the  widow's  remar- 
riage, the  land  was  directed  to  be  sold,  and  one 
half  the  money  was  to  be  used  for  her  benefit 


and  support,  to  "revert  back"  to  the  duMrea 
on  her  death,  and  the  other  half  to  be  divided 
equally  among  them.  Hdd,  that  the  phnu^ 
"revert  back"  clearly  indicated  testator's  inteL 
tion  to  vest  the  fee  in  the  children,  subject  to 
the  widow's  life  estate;  and  therefore  a  ti«> 
veyance  by  one  of  them  of  his  interest  duria^ 
the  widow's  lifetime  was  valid  and  bindinz.— 
Miller  V.  Gilbert,  (City  Ct.  Brook.)  22  N.  Y.  S. 
355. 

19.  A  will  which  devises  the  income,  raits, 
and  profits  of  testator's  realty  to  hia  wife,  si>i« 
after  her  death,  the  realty  itself  to  his  t^i 
daughters,  and  the  children  of  a  deceas^i 
daughter,  vests  the  fee  in  the  two  daughters «..' 
testator  and  the  children  of  the  deceased  dao^b- 
ter  as  of  the  date  of  testator's  deatii.  20  N.  Y. 
S.  tJ57,  affirmed.— Balen  v.  Jacquelin,  (Sop.)  '2H 
N.  Y.  S.  193. 

20.  Testator  gave  all  his  property  to  his 
widow,  "for  her  comfort  -ind  supiwrt,"  if  sh< 
should  **need  the  same,  during  her  natural  life." 
He  then  gave  a  certain  sum  to  a  chorch,  if 
there  should  be  enough  of  his  property  left  at 
the  widow's  death.  Hdd,  th&t  the  widow  t^k 
more  than  a  life  estate,  and  was  able,  there- 
fore, to  execute  a  mortgage  binding  on  the  fee 
in  remainder  of  the  land.  Grain  v.  Wright.  21 
N.  E.  401,  114  N.  Y.  307,  and  Schult  v.  Mou 
30  N.  B.  377,  132  N.  Y.  122,  disticguished- 
Swarthout  v.  Ranier,  (Sup.)  22  N.  Y.  S,  Vd^ 

ai.  Testator  gave  his  wife  a  life  estate  ia 
a  portion  of  his  realty,  and  provided  that  after 
her  death  all  the  property  "shall  be  ditided 
among  my  children  in  the  following  manner." 
Here  several  specific  bequests  were  made  Tht 
will  then  provided:  "I  give  and  bequeath  t<* 
my  four  boys"  (naming  tnem)  "the  residue  cf 
my  estate,  share  and  share  alike,  to  have  and 
to  hold  the  same  so  long  as  they  shall  live,  afti: 
paying  my  debts  and  funeral  expenses.**  Sdi. 
that  the  four  sons  took  only  a  life  esttte.- 
Ketcham  v.  Ketcham,  (Sup.)  22  N.  Y.  &  a 

SfiS.  Testator  devised  to  his  wife  all  his  vr- 
sonal  property,  all  household  goods,  "and  tbeu«^ 
of  my  real  estate  during  her  natural  life.*'  sb- 
to  keep  the  buildings  in   repair,   and  pay  a? 

taxes.    "(2)    To  my  daughter ^  the  orpUi 

that  is  now  at  my  house,  after  the  death  ^f 
my  wife,  I  give.  (3)  To  my  son  B.,  th<*  wr. 
of  $500.  (4)  To  my  son  W..  the  sum  of  ?o»"\ 
The  will  directed  the  residue  to  be  divii^ 
equally  among  his  six  children.  The  esu^t^ 
consisted  of  real  estate  worth  $6,000,  and  |H^ 
sonalty  worth  $2,000.  Hfid,  that  the  wife  tixik 
a  life  estate,  only,  in  the  personal  propertT  — 
In  re  Beach's  Estate,  (Sunr.)  22  N.  Y.  &  lOT^. 
1  Hisc.  Rep.  27. 
Suspending  power  of  alienation. 

28.  A  provision  in  a  will  giving  to  testator's 
wife  all  the  property  of  which  he  misht  di^ 
seised  "until  my  voungest  child  may  become  the 
age  of  majority     is  a  valid  bequest,  the  scs- 

Sension  of  the  power  of  alienation  beine  onlj 
uring   the   minority   of  the   youngest  chiM.- 
Stehlin  v.  Stehlin,  (Sup.)  22  N.  Y.  S.  40. 

Bights  of  deyisees  and  legatees. 

24.  Under  a  devise  of  land  for  life,  the  vin 
giving  the  executor  discretionary  power  of  sale 
of  all  real  estate,  the  life  tenancy  is  subject  to 
the  power  of  sale,  so  that  the  devisee  can  io- 
cumber  the  land  by  an  agreement  as  to  build- 
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g  thereon  only  so  long  as  the  power  of  sale  Is 
>t  exercised  by  the  executor,  and  it  makes  no 
Ifference  that  the  devisee  and  executor  are 
le  same  person.-— Haas  v.  Kuhn,  (Sup.)  22  N. 
.  S.  347. 

25.  In  an  action  to  recover  possession  of 
»1  estate,  where  it  appears  that  plaintifiPs 
ither  had  devised  the  land  to  plaintiff,  and 
iven  defendant  a  pecuniary  legracy,  chargeable 
Q  the  land,  defendant  may  set  up  the  legacy 
I  her  answer,  and  have  judgment  for  the 
mount  thereof  against  plaintiff;  and  a  judg- 
lent  for  plaintiff  for  the  land,  and  for  defend- 
nt,  against  plaintiff,  for  the  amount  of  the 
^gacy,  should  be  modified  by  appointing  t^ 
efcree  to  sell  the  land,  and  out  of  the  proceeds 
0  pay  the  legacy,  and  give  the  balance  of  the 
loney  to  plaintiff.  Dykman,  J.,  dissenting.— 
)inan  v.  Coneys,  (Sup.)  22  N.  Y.  S.  46. 

•it).  Testator  owned  two  adjoining  farms, — 
ne  known  as  the  "W.  Farm,"  and  containing 
bout  170  aexes;  the  other  known  as  the  "H. 
^arm,"  and  containing  about  143  acres.  Tes- 
ator  devised  to  defendant  his  farm  "containing 
bout  140  acres,  with  the  appurtenances  there- 
mto  belonging,  being  the  farm  on  which  said 
defendant]  now  resides,"  while  to  plaintiff  he 
iensed  his  farm  "containing  about  174%  acres 
f  land,  called  the  'W.  Farm,*  on  which  farm 
aid  [plaintiff]  now  resides."  At  the  time  of 
estator's  death  plaintiff  occupied  the  W.  farm, 
ind  defendant  the  H.  farm.  About  27  acres  of 
he  W.  farm  were  occupied  by  defendant  in 
»nnection  with  the  H.  farm,  but  such  occupa- 
ion  was  upon  the  understanding  and  agreement 
hat  said  27-acre  tract  should  continue  to  be  re- 
garded as  part  of  the  W.  farm.  Held,  that  said 
?7-acre  tract  passed  by  the  will  to  plaintiff.— 
3hace  v.  Lamphere,  (Sup.)  22  N.  Y.  S.  404. 

27.  Ck>de  Civil  Proc.  S  2481,  authorizes  the 
lorrogate's  court,  in  respect  to  matters  subject 
to  its  cognizance,  but  not  expressly  provided 
for,  to  proceed  according  to  the  course  and 
practice  of  a  court  having,  by  the  common  law, 
)aris(hction  in  such  matters,  and  to  exercise 
3Qch  incidental  powers  as  are  necessary  to  car- 
ry into  effect  the  powers  expressly  conferred. 
Hddj  that  the  court,  on  an  accouniiug  by 
executors,  will  order  to  be  paid  into  court, 
for  the  benefit  of  whoever  may  establish  a 
legal  ri^ht  to  it,  a  legacy  to  an  Infant  who  dies 
before  it  is  payable,  and  for  whom  no  adminis- 
trator has  been  appointed,  as  such  case  Is  not 
governed  either  by  section  2729,  providing 
that  on  such  accounting  the  administrator  of 
a  deceased  legatee  shall  be  cited  to  attend,  or 
by  sections  2747  or  2748,  providing,  respectively, 
for  the  payment  of  a  legacy  where  the  legptee 
18  unknown,  and  where  a  legacy  is  not  paid  to 
the  person  entitled  within  two  years  from  the 
date  of  the  decree.— In  re  Morgan's  Estate, 
(Surr.)  22  N.  Y    S.  1064,  1  Misc.  Rep.  71. 

Contract  to  make  will. 

/2H.  Plaintiff  lived  with  her  sister  in  the  lat- 
her's house,  under  an  agreement  to  live  together 
and  work  together  to  clear  off  an  incumbrance 
thereon,  the  house  to  be  plaintiff's  after  her 
swter  "had  done  with  it."  Plaintiff  advanced 
■ome  ^800  in  cash  under  the  agreement,  and 
"il.her  savings  went  into  the  family  support 
while  the  sister  lived.  Some  two  years  before 
the  latter's  death,  she  stated  that,  if  she  died 


first,  the  house  was  to  be  plaintifTs.  Ildd, 
that  a  finding  that  under  the  agreement  plain- 
tiff was  to  have  a  life  estate  in  the  house  was 
not  supported  by  the  eridcnce.— Judd  v.  Bur- 
rell,  (Sup.)  22  N.  Y.  S.  212. 

WITNESS. 

See,  also,  "Deposition;"  "Evidence." 

Competency  —  Transactions  with  dece- 
dents and  insane  persons. 
1.  Where  the  object  of  an  action  is  to  recov- 
er a  debt  due  to  the  estate  of  a  testator,  a  lega- 
tee who  takes  a  life  estate  in  the  testator's  prop- 
erty becomes  a  competent  witness  upon  relin- 
quishing her  interest  in  the  fund  in  controversy 
without  relinquishing  her  interest  in  the  rest  of 
the  estate.— O'Brien  v.  Weiler,  (Sup.)  22  N.  Y. 
S.  627. 

'i.  Where  testamentary  disposition  is  shown, 

Earties  interested  in  resisting  such  disi>osition 
ave  no  right  to  testify  to  personal  transactions 
with  testator  tending  to  show  that  the  facts 
stated  by  vestator  as  the  reason  for  his  testa< 
mentary  disposition  were  untrue. — In  re  Bed- 
low's  Will,  (Sup.)  22  N.  Y.  S.  290;  In  re  Stll- 
well.  Id. 

8.  The  mother  of  a  beneficiai^^  under  a  will 
is  not  an  interested  party,  withm  Code  Civil 
Proc.  §  829,  providing  that  where  the  executor, 
administrator,  or  party  deriving  title  or  interest, 
is  examined  in  his  own  behalf  concerning  trans- 
actions with  decedent,  the  adverse  party  may 
testify  in  regard  thereto.— In  re  Bediow*s.  Will, 
(Sup.)  22  N.  Y.  S.  290;  In  re  Stilwell.  Id. 

4.  In  an  action  by  the  husband  and  two 
children  of  P.  against  a  son  of  the  latter  to  re- 
cover money  found  on  P.  when  she  was  com- 
mitted to  an  insane  asylum,  it  appeared  that  the 
money  was  given  to  defendant  by  the  commis- 
sioners of  charities  on  his  agreement  to  keep  it 
for  his  mother.  The  complaint  alleged  Uiat 
P.  was  committed  to  an  asylum  for  the  insane, 
being  of  unsound  mind,  and  so  far  deprived  of 
her  reason  as  to  be  unable  to  govern  herself  or 
manage  her  affairs.  There  was  no  question  of 
her  insanity  at  the  time  of  the  trial,  and  it 
seemed  to  be  conceded  by  all.  Held,  that  the 
fact  that  there  was  no  proof  offered  of  P.'s  in- 
sanity did  not  render  the  evidence  of  plaintiffs 
as  to  personal  transactions  with  her  admissible. 
—Peters  v.  Peters,  (Com.  PL  N.  Y.)  22  N.  Y. 
S.  764. 

Examination. 

5.  A  witness  need  not  answer  a  question  as 
to  whether  or  not  she  had  on  a  former  occasion 
committed  perjury,  since  an  answer  thereto 
might  tend  to  convict  her  of  the  crime,  and  she 
need   not  give  any  rea.<«ous  for  claiming  such 

Srivilege. — Friess  v.  New  York  Cent.  &  H.  R. 
L  Co.,  (Sup.)  22  N.  Y.  S.  104. 

6.  Where,  in  an  action  against  a  surgeon 
for  damages  caused  by  his  unskillfulness  or  neg- 
ligence in  reducing  a  fracture  of  plaintiff's  arm, 
the  latter  exhibits  her  injured  arm  to  the  jury, 
and  assumes  to  move  it  for  the  purpose  of  show- 
ing its  defects,  it  is  error  to  refuse  to  permit  de- 
feadant  to  examine  the  same  thereafter  in  the 
presence  of  the  jury.— Winner  v.  Lathrop,  (Sap.) 
22  N.  Y.  S.  516. 
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7.  On  an  issue  as  to  whether  a  contract  be- 
tween defendant  and  a  third  person,  under 
which  plaintiff  claimed  as  assignee,  had  been 
rescinded  by  mutual  consent  prior  to  such  as- 
signvnent,  defendant  was  asked,  on  cross-ex- 
amination, "What  time  was  this  pretended  or 
alleged  cancellation  of  the  contract?"  Held, 
that  the  question  was  not  objectionable  on  the 
ground  that  it  assumed  the  contract  was  a  pre- 
tended one.— Davis  v.  Willis,  •  (Sup.)  22  N.  Y. 
S.  339. 
Credibility. 

8.  Though  the  jury  are  not  bound  to  be- 
lieye  an  interested  witness,  they  are  not  pro- 
hibited from  believing  him. — Reid  v.  City  of 
New  York,  (Sup.)  22  N.  Y.  S.  623. 

9.  It  is  competent  to  ask  a  witness  who 
testifies  for  defendant,  and  who  was  an  eyewit- 
ness of  the  homicide,  as  to  her  intimacy  with 
defendant's  wife,  and  as  to  her  habit  or  using 
opium,  since  those  matters  tend  to  affect  her 
credibility.— People  v.  Webster,  (Sup.)  22  N.  Y. 
S.  634. 

10.  In  habeas  corpus  to  remove  a  child  from 
the  custody  of  a  person  alleged  to  be  the  keeper 
of  a  house  of  ill  fame,  the  record  of  defend- 
ant's conviction  was  read  in  evidence.  After- 
wards he  testified  in  his  own  behalf.  Held,  that 
the  admission  of  the  record  was  not  prejudicial 
error;  since  under  Code  Civil  Proc.  §  832,  it 
was  competent  evidence  as  to  defendant's  cred- 
ibility as  a  witness. — People  v.  Paschal,  (Sup.) 
22  N.  Y.  S.  881. 

11.  The  statements  of  a  witness  for  defend- 
ant, on  cross-examination,  as  to  her  use  of 
opium,  being  in  regard  to  a  collateral  fact,  and 
for  the  purpose  of  affecting  her  credibility,  can- 
not be  contradicted  by  other  witnesses;  but, 
where  defendant's  guilt  is  clearly  proved,  the 
admission  of  such  contradictory  evidence  is  not 
prejudicial  error,  under  Crim.  Code,  §  542. 
which  requires  judgment  to  be  given  on  appeal 
"without  regard  to  technical  errors,  or  to  ex- 
ceptions which  do  not  affect  the  substantial 
rights  of  the  parties."  —  People  v.  Webster, 
(Sup.)  22  N.  Y.  S.  63i. 

12.  In  an  action  against  a  streot-car  com- 
pany by  a  passenger,  for  personal  injuries  sus- 
tained in  being  thrown  from  the  front  platform 
of  defendant's  car  and  run  over,  an  entry,  in  a 
police  blotter,  of  the  report  of  an  officer  who  as- 
sisted plaintiff  at  the  accident,  is  not  admissi- 
ble to  contradict  the  oflScer,  where  it  does  not 

V     appear  that  his  attention  has  been  called  to  the 
^vstatements  therein,  nor  to  corroborate  him,  as 


rpr  this  it  is  hearsay. — Weymouth  v.  Broadway 
&'  S.  A.  R.  Co.,  (Super.  N.  Y.)  22  N.  Y.  S. 
latT. 

13.  A  witness  examined  to  impeach  plahi- 
tifPs  character  testified  that  he  would  not  be- 


lieve plaintiff  under  oath  "as  soon  as  he  w 
men  in  general."  On  cross-examiuation  •- 
ness  was  asked  if  good  men  were  not  spi»k- 
of  there,  (meaning  the  town  where  ph; 
lived.)  and  if  he  had  not  heard  as  j?i>«l . 
as  plaintiff  berated.  Hdd  that,  though  . 
ouestions  might  properly  have  been  exci- 
thoir  admission  was  not  such  error  as  v 
require  a  reversal  of  the  verdict.— Dai 
WiUis,  (Sup.)  22  N.  Y.  S.  339. 

Words  and  Phrases. 

"Actual  occupancy, "  see  "Taxation, " 6, 7. 
"Common  prostitute,"  see  "Reformatorio.^ 

WBITS. 

See,  also,  ** Attachment;"  "Execution;"  ^tjoufr 
tion ; "  " Mandamus; "  "Replevin. " 

Service  of  summons. 

1.  Where  a  contract  conferring  on  plaLiti! 
the  exclusive  right  to  manufacture  certain  ir"- 
cles  under  defendant's  patent  was  execute':  i 
New  York,  where  all  the  parties  then  liveii.  li 
the  manufacture  was  to  be  carried  on,  and  " 
erwards  assignments  were  made  of  the  pa' 
by   defendant  in   violation  of  plaintiffs'  r:: 
also  in  New  York,  a  suit  to  set  aade  the  £ 
sign  men  ts  must  be  taken  as  affectini?  the  r 
to  "personal  property  within  the  state."  wi:! 
Code  Civil  Proc.   §  438,  subd.  5,  whether  u. 
patent  has  been  taken  by  defendant  beTOQ<l  -^ 
state  or  not;   and  an  order,  therefore,  direr- 
service  of  summons  without   the  state,  r 
publication,  is  proper.— Miller  v.  Jones,  u 
22  N.  Y.  S.  86. 

Foreign  corporations. 

2.  It  is  not  necessary,  under  Code  •' 
Proc.  §  432,  providing  that  service  of  sua' 
may  be  made  on  foreign  oorporations  by  'ti- 
ering a  copy  to  certain  named  officers  thfr 
\vithin  the  state,  that  the  corporation  six 
have  any  property  within  the  state,  or  thai ' 
cause  of  action  should  have  arisen  themn 
Miller  v.  Jones,  (Sup.)  22  N.  Y.  S.  86. 

Publication — Intent  to  avoid  sernce. 

3.  The  mere  failure  by  two  different  ^ 
sons,  on  the  same  day,  to  obtain  admittance' 
the  apartnients  occupied  by  persons  on  wb  : 
summons  is  sought  to  be  served,  is  not  «^ 
cient  to  show  an  intent  to  avoid  serrice,  w 
the  meaning  of  Code  Civil  Proc  §  438,  ?- 
2,  authorizing  service  by  publication  when 
keeps  himself  concealed  within  the  state' 
intent   to    avoid   personal   service.— Forsie 
Moore,  (Sup.)  22  N.  Y.  S.  1069. 
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